This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


~-v^~ 


i  i 


The  Law  of  A&ions  and  Trials 


AT 


J^ifi  flritts* 


THE  SECOND  EDITION,  CORRECTED, 

WTTH  CONSIDERABLE  ADDITIONS  FROM  PRINTED  AND 
MANUSCRIPT  CASES, 

And  Three  New  Chapters 
ON  THE  LAW  OF  CORPORATIONS  AND  EVIDENCE. 


BY 

ISAAC   'ESPINASSE, 

OF   GRAY'S   INN,   ESQ^   BARRISTER   AT   LAW, 


£i  Sftt  tt  ratio  Stu&orwm.         Jvt. 


»    '■  '"•*  ml     i  i  l  j    ■  |"r«trr 


2}    tf   5    Z    /  Ak 

*uvti»   ni  ft.  ithch,  p.  wo  oak,  j.  ixshaw,   p.  by%mk,  j,  moo*i»  j.  joxii, 

V.  J0X1S,    J.   MC«,    AJfD     B.   W*TTI. 
1794. 


L  6881 

DEC    16    1932 


THE  RIGHT  HONOURABLE 


LLOYD   LORD    KENYON, 


BARON    OF    GREDINGTON, 


IN  THE  COUNTY  OF  FLINT, 


LORD  CHIEF  JUSTICE  OF  ENGLAND, 


THE  FOLLOWING  WORK 


IS 


(WITH  MUCH  DEFERENCE  AND  RESPECT) 


INSCRIBED. 


/ 


PREFACE. 


WHEN  the  Profeffion  have  long  been  in  poffeffion  of 
a  Work  of  eftabli&ed  Reputation,  fandioned  with 
the  name  of  an  Author  high  in  fituation,  and  dill  more 
eminent  for  talents  and  great  legal  information,  forae  account 
may  perhaps  be  deemed  necefiary  of  the  motives  which  have 
induced  me  to  obtrude  on  their  attention  the  following  Publi- 
cation.   In  detailing  thefe  motives,  it  is  impoffible  to  avoid 
obfervation  on  what  appear  to  me  to  be  the  defefts  of  that 
work*    Nothing  but  an  attempt  to  corred  thefe  defe&s, 
and  to  fubmit  to  the  World  another  Publication,  aiming  at 
lead  at  improvement,  can  juftify  this  claim  to  public  atten- 
tion.   In  pointing  out,  however,  thofe  defe&s,  it  is  very 
far  from  my  intention  to  depreciate  the  labours  of  the  learned 
Author  who  has  preceded  me.    I  can  feparate  a  very  high 
perfonal  refpeft,  from  that  which  I  bellow  on  a  work  given 
to  the  world,  though  fan&ioned  with  his  name :  I  can,  in 
common  with  the  reft  of  my  profeffion,  do  the  ample  ju (lice 
of  unlimited  admiration  to  the  great  difcrimtnating  powers 
of  that  learned  Judge,  and  to  that  great  extent  of  legal  ac- 
curacy and  learning  which  usatks  his  opinion  on  every  quef- 
tion  of  importance  which  comes  before  the  court, — while  I 
look  in  vain  for  thofe  marks  of  fuperior  powers  in  the  Intro* 
du&ion  to  the  Law  of  Trials  at  Nift  Prius. 
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But  as  talents  very  inferior  may  improve  on  the  labours 
of  thofe  who  have  preceded  them  :  as  in  this  country,  he 
who  has  dire&ed  his  ftudies  to  purfuits,  in  any  manner 
ufeful  to  the  Public  has  never  failed  of  his  reward,  I  feel  a 
confidence  that  the  following  Work  will  be  deemed  an  ho- 
nourable effort  in  profefiion,  evidence  at  lelft  of  one 
effential  requisite  in  a  Lawyer,— profeffional  attention  and 
affiduity. 

Before  the  publication  of  the  Introduction  to  the  Law  of 
Trials  at  Nifi  Prim  by  Mr.  Juftice  Buller,  there  was  no  re- 
gular work  on  that  fubjeft :  It  was  only  to  be  colle&ed  from 
detached  Treatifes  on  the  different  Attions.  By  this  learned 
Author  were  thefe  different  heads  firft  colle&ed  and  publish- 
ed, with  the  addition  of  feveral  Manufcript  Cafes,  highly 
ufeful  to  the  Profefiion.  And  though  in  the  Preface  to  the 
laft  Edition,  the  learned  Author  mentions  his  Book  but  as  a 
Vade  Mecum  for  the  Circuit,  it  was  certainly  ufed  by  the 
younger  part  of  the  Profeffion  for  a  very  different  purpofe ; 
it  was  ufed  by  them  as  an  Elementary  Book  on  the  Law  of 
Nifi  Privs,  as  a  neceffary  Volume  of  preparatory  legal  infor- 
mation. With  this  view  I  firft  confulted  it.  Ufed  from 
long  and  early  purfuits  at  the  Univerfity,  to  method,  to  or- 
der, and  arrangement,  as  neceffary  to  the  clear  and  accurate 
Conception1  of  any  objeft  of  ftudy,  the  glaring  defect  of  the 
Law  of  Nifi  Prius  in  this  refpett  could  not  fail  to  flxike  me. 
On  fubjeds  wherein  nice  and  fubtle  diftin&ions  abound, 
wherein  difcrimination  forms  a  very  leading  feature  in  pro- 
feffional  ingenuity,  if  the  feve&l  cafes  on  the  fame  head  are 
difperfed  in  different  parts  of  the  Volume,  and  not  placed 
in  a  tegular  or  controlled  point  of  view,  thefe  diftinftions 

are 
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are  ea£Iy  loft.  If  considered  as  a  Fade  Metum  for  the 
Circuit,  or  merely  as  a  Book  of  Reference,  this  obje&ion' 
is  equally  flrong :  cafes  on  the  fame  point  to  he  fearched 
for  in  different  places,  are  found  with  difficulty,  and  are; 
but  ill  fuited  to  the  facility  of  finding  required'  in  a  Book 
of  Reference,  often  neceflary  to  be  confulted  during  the 
hurry  of  a  trial. 

This  objection  might  alone,  perhaps,  j  uft if y  an  attempt 
to  amend  it ;  but  a  clofer  attention  pointed  out  another 
considerable  defeft  in  that  work.     Moll  of  the  Cafes,  fince 
die  beginning  of  the  Reign  of  George  the  lid.  are  given : 
ms  ef  the  term  in  which  tbey  were  decided.    Thefe  Cafes  are- 
found,  with  very  few  exceptions,  in  Strange,  Burrow,  or 
in  thofe  other  excellent  Reporters  which  the  prefent  reign 
has  produced:  And   though  they  derived  additional  autho- 
rity from  being  recognized  by  the  learned  Judge,  by  his. 
having  admitted  them  into  a  Work  to  which  his  Name  is. 
prefixed,  yet  they  would  certainly  be  more  ufefpl  to  the 
Profeffion,  who  might  have  occafion  to  refer  to  them,  to 
find  them  in  the  Reporters,  where  they  are  more  at  large, 
than  in  the  abridged  form  they  aflame  in  the  Law  of  Nifi 
Prius* 

Such  were  the  objections  to  the  form  in  which  that  work 

jiven  to  the  World;  but  it  may,  perhaps,  be  confi- 

l  as  a  more  ferious  objection,  that  fever  a  I  very  materia) 

of  the  Law  are  totally  omitted,     The  L*w  pf  Poli- 

of  In  fu  ranee,  a  part  of  the  Law  of  great  extent  and 

stance,  is  not  touched  on  at  ail ;  The:  Law  of  Bills 
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of  Bills  of  Exchange  and  of  Bankruptcy,  very  imperfefi:-- 
ly :  and  not  a  Gafe  is  to  be  found  in  the  whole  Volume  on 
the  head  of  Toll,  FHhery,  Confignment,  and  many  other 
heads,  which  I  have  given  in  the  Chapters  of  Trefpafs  and 
Cafe.  Thefe  omiffions  I  have  attempted  to  fuppty;  and. 
have  availed  myfelf  of  the  valuable  Colleftions  of  Mr. 
Cooke,  Mr.  Park,  and  other  Gentlemen  who  have  pub- 
lifted  on  the  different  Subje&s  of  the  Heads  I  have  men- 
tioned. 

With  refpeH  to  the  method  which  I  have  adopted,  the 
approbation  or  cenfure  which  it  may  meet  with,  can  nei-; 
ther  be  obtained  or  averted  by  any  obfervation  I  can  make. 
A  great  and  liberal  profeffion  know  its  difficulties,  and  will 
allow  for  its  defe&s.  When  I  firft  gave  it  to  the  world,  I 
rHked  its  fuccefc  under  every  difedvantage.  With  a  name 
unknown  but  in  the  Circle  of  that  Society  of  whieh  I  am 
a  Member,  I  offered  it  to  the  world  as  an  arranged  Coltec-  - 
tion  of  Cafes  on  the  moft  important  part  of  the  Law,  that 
which  is  fubjeft  of  daily  litigation,  and  in  which  every 
individual  of  fociety  has  a  degree  of  intereft.  1  owe  to 
liberality  a  debt  of  gratitude :  its  fuccefs  has  far  exceeded 
its  merits. 

To*  colleft  cafes  under  any  head  of  the  law,  without 
refpe&  to  principles  or  arrangement,  is  a  matter  of  no* 
difficulty ;  but  cafes  deciding  no  principle  are  ufelefs :  re- 
ports are  valuable  only  as  furnifhirig  thefe  principles  a9 
authorities  to  dired  the  profeffion  in  future.  With  this 
view,  I  was  induced  to  attempt  to  extraft  principles  from 

cafes 
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wbeie  they  were  net  obvious.  Thefe  principles  I  have 
diftiagttiibed  by  inverted  commas  $  by  this  means  it  is  eafy 
to  afcertak  whether  tbe  conclusions  are  warranted  by  the 
cafes  or  not,  aa  in  fiich  cafe  I  have  always  given  them  at 
lengths 

References  to  the  reporters  merely  by  the  page,  aw 
liable  in  tbe  printing  to  confiderable  incorreGnefs.  I  have 
endeavoured  to  obviate  this,  by  always  giving  the  name 
<f  tbe  cafe,  which  is  eaffly  found  by  the  Index  to  the  re- 
porter* 

In  compiling  cafes  fo  different  in  fubjeft,  difperfed  m 
fnch  a  variety  of  volumes,  often  obfeure  and  complicated, 
I  am   fenfiMe  that  error  is  fcarcely  avoidable.     As  this 
Work  was  originally  undertaken  only  with  a  view  to  my 
improvement,  as  part  of  my  profeffional  ftudies;  as  it  was: 
not  written  with  a  view   to  profit,  or  prefffed  into  light 
by  the  urgency  of  a  bookfelier, — I  have  endeavoured  to 
render  it  as  correct  as  time  and  care  could  make  it :  the 
cafes  are  fully  compiled,  nor  am  I  aware  that  one  is  omit- 
ted from  the  modern  reporters*  or  which  is  to  be  found  in 
the  Introduction  to  the  Law  of  Ni/i  Prim.     In  that  work 
little  attention  has  been  paid  to  the  imbodying  in  the  fub- 
cqucm  editions,  the  cafes  decided  down  to  the  periods  in 
which  the  feveral  editions  of  it  have  appeared.     In  giving 
e  decifions,  I  conceive  much  >of  the  utility  of  a  Publi- 
ion  of  this  fort  depends  -f  and  to  that  I  have  dire&ed  my 
gpeateft  attention, 

With  refped  to  the  manufcript  cafes  contained  iji  this  Edi- 
tion, as  the)-  can  derive  no  authority  from  my  name,  I  think 

it 
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it  therefore  incumbent  on  me  to  inform  the  profeffion  of  the. 
fource  from  whence  I  derived  them;  great  part  of  them  were 
contained  in  a  note-book,  which  was  lent  to  me  by  a  very  re- 
fpe&able  Member  of  the  profeffion,  as  having  formerly  be- 
longed to  a  learned  Judge,  who,  before  his  promotion  to  the. 
Bench,  was  eminent  as  a  Special  Pleader,  and  tranfcribed 
by  his  pupils  for  their  own  ufe,  by  his  permiffion. 

In  all  the  other  cafes  which  have  occurred  within  the  pe- 
riod of  the  laft  five  years,  and  in  which  I  have  given  the  fe- 
veral  points  ruled  at  Nifi  Priusy  I  have  either  myfelf  been  of 
Counfel,  or  I  have  taken  the  note  in  court j  for  their  accu- 
racy, therefore  I  can  anfwer. 

To  compile  a  work  containing  a  full  colle&ion  of  the  de- 
cided cafes  on  the  feveral  branches  of  the  law  as  it  occurs  on 
trials  at  Nifi  Prim,  mud  be  of  confiderable  ufe  and  import- 
ance, particularly  on  circuit.  This  Colle&ion  I  have  la- 
boured to  render  as  complete  as  poffible ;  the  liberality  of  the 
profeffion,  will,  in  the  difficulty  of  the  undertaking,  find* 
much  excufe  for  fault,  aod  fuffer  it  to  atone  for  its  defedto. 


Gray's  Inn,  March  %%y  tjfy. 
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ACTIONS  at  Nifi  Prius  are  the  different  modes  of 
redrefs  which  the  law  has  given;  where,  by  the 
verdift  of  a  jury,  the  party  injured  recovers  .damages  pro- 
portioned to  the  injuries  he  has  fuftained. 

Thcfe  damages  arife  either  from  the  breach  of  any  con- 
trad  which  the  parties  have  entered  into,  or  from  the 
commiffion  of  fome  pofitive  injury  or  wrong  unconnected 
with  any  contraft  or  agreement  whatever. 

AAions  at  Nifi  Prius  are  therefore  reducible  to  the  two 
heads  of  A&ions  founded  op  Contracts,  or  on  Torts  or 
Wrongs. 

Adions  founded  on  contracts  are  either  on  Jimpk  con- 
tra&S)  as  verbal  agreements,  notes,  or  contra&s  unfealed  ; 
or  on  fpecial  contracts^  as  deeds,  inftruments  under  feal, 
recognizances,  or  judgments. 

Thefc  form  the  aftions  of,  ift,  Affumpfit:  fldly,  Debt: 
3d!y,  Covenant. — The  firfl  on  fimple,  the  two  latter  on 
fpectal  contracts. 

Actions  founded  on  torts  or  wrongs,  conftitute  what 
are  termed  A&ions  of  Trefpafs. 

Trdpafs    is   either  vi  ct  armis3  or  on  the  cafe\  that  is, 
where  ihe  Trefpafs  is   immediately  injurious,    and  accom- 
panied 
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panied  with  fome  degree  of  force  or  violence,  or  where 
it  is  unaccompanied  with  force*  *nd  in  its  confequetites  only 
injurious. 

Both  fpecies  of  a&ions  may  be  divided  into  a&ion*  of 
Trelpafs,  as  they  refpeft,  \fi9  ThePerfon:  2<tf^Perfon*l 
Property  ;  3*///,  Real  Property,  or  Chattels  ReaL 

Trefpafs  vi  et  amis  therefore  is  divifible  into  the  ac- 
tions of,  i/7,  Affault  and  Battery:  adly9  Falfe  Imprison- 
ment: 3*///,  Adultery — or  Trefpafs  confidered  with  re- 
ference to  the  per/on :  4/A/y,  Replevin :  stbly*  Trefpafs^ 
properly  fo  called — or  Trefpafs  with  refped  to  perfcnal 
property:  and  6tb/y9  Eje&ment— or  Trefpafs  with  refer- 
ence to  real  property. 

Trefpafs  on  the  Cafe  is  in  like  manner  divifible  into, 
i/t9  Slander :  zdly.  Malicious  Profecution  -or  cafe  con- 
fidered with  reference  to  the  perfon:  $dly  Trover$—or 
cafe  confidered  with  reference  to  perfonal  property:  4tblyf 
Trefpafs  on  the  Cafe,  properly  fo  called,  which  takes  in 
injuries  to  real  property. 

Of  each  of  thefe  I  (hall  treat  in  their  Order* 
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ib. 

ib> 

668 

536 

5?4 
ib* 

37* 

6tl 
638 
656 

659 
640 

6t 

Proprietors  of  the  Birmingham 

Canal  ££ 
Fifhcr 
Jot  ham 

Vintners  Company 
St.  Ives 

Mayor  of  London  v/„ 

Mayor  o/Axbridoe  iLk&t 

Dr.  Bland  ib. 

Wigan  ai 

Hailemere  ib* 

Weft  Looe  &, 

Churchwardens  of  Clerken- 

Banks  ^ 

Mayor  of  Derby     &  &  67  7» 

Rex* 


is 

673 
67« 
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Rex  v.  Mayor. of  Rippon 

— Mayor  of  Abtni   ' 

■■  Mayor  of  Hertford 

"■    ■  ■■'  Mayor  of  Norwich 

■         Mayor  of  Tregony 


-Ward 
•  Wildman 
Mayor,  &c 


of 


ib. 
ib. 
ib. 

61Z 

ib. 

Nottingham 
ib.  687 
675 


Dr.  Bettifwoftb 

Churchw.  of  Weobly        ib. 

Mayor  of  Kingiton  ib. 

'  Bor.  of  Cbriftcburch        67$ 

•  Midhurft  ib. 
>  Ld.  Montague  ib. 

•  Mayor  of  Dover  ib. 

•  R  icha rdibn  676,  9 

•  Mayor  of  Lyme  Regis    ib.  k 

680 

-  Corporation  of  Doncafter  ib. 

&6*s 

•  WilKt  677 

-  Mayor  of  Liverpool     ib.  680 

-  Chancellor  of  Cambridge  ib. 

&681 

-  Churchw.  of  Thame        678 

-  Mayor  of  Oxford    ib.  &  684 

-  Mayor  of  Leiceftcr  670 
-Wells  if. 

•  Mayor  of  Carlisle  ib. 
'  Poofonby                  ib.  &  700 

-  Miles  ib. 

-  Mayor  of  Newcaftle  ib.  680 

-  Corporation  of  Carlifle     680 

-  Mayor  of  Rippon  61 1 

-  Mayor,  "ftc.  of  Wilton      ib. 

-  Bailiffs  of  Morpeth  683 

-  Churchw.  of  Taunton         ib. 

-  Mayor  of  Cambridge       6R4 

-  Mayor  of  Coventry  ib* 

-  Bailiffs,  &c.  of  Maiden    ib. 

-  Bailiffs,  &c.  of  Ipfwich  68$ 

-  Lyme  Regit  ib 

-  Bailiffs  of  Bridgnorth         ib. 

-  Churchwardens  of  Salop  686 

-  Carter  688 

-  Monday  689,  92 

-  Grimes  ib.  &  69 1 

-  Rees  ib. 

-  New/ham  ib. 

-  Smart  696,  689 

-  Pafmore  690 
-Lax  wood  691 


Rex  v.  Phillips  page  691 

— —  May  6oa 

■  ■»■   ■  Little  tb. 

■  -         Foxcroft  ib. 
-            Maldon 
— Ellis 

■  Cutbufh  692 

Head  ib. 

*— Spencer  ib. 

"  Corporation  of  Surgeons  695 
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Dawes 
Goodwin 

>  Pal  man 
Trelawny 

.  Reeks 

.  ColJingwood 

>  Carmarthen 
.  Brown 

.  Heaven 
.  Stacey 
.  Sheening 
.  Bond 
.  MortJock 
.  Meen 
.  Symonds 

>  Smith 

.  Harvey 
.  Williams 
.  Newling 
.  Leigh 
.  Latham 
.  Blagden 
.  Williams 
.  Tilly 
.  Proffer 
.  Fletcher 
.  Whiting 
.  Nunez 
.  Ellis 
.  Mackartney 

-  Norfe 

.  Dylone 

.  Phipps  and  Archer 

r  FOX 

-  Bray 

.  Dixon 
.  Cliviger 

-  Mary  Mead 
-Foid 

-  Travers 

-  Wych 

-  Green 

-  Gardiner 

-  Turner 


699, 


696 
ib. 
ib. 
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ib. 

ib. 

698 

ib. 
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ib. 
ib. 
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ib. 
ib. 
ib. 

700 
ib. 

701 
ib. 
ib. 

702 

703 
707 
709 
710 
711 

ib. 
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712 
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7«4 
7*S 
718 
720 
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7U 
725 
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Rx  y.  E.  Edwards 

■  ■  Pembertoa 
Hall 

■  Bryan 

Pcnn 

Reaibn  v.  Ewbank 
Rhode's  cafe 
Rich  y.  Coe 
Rice  y.  Shute 


"j. 

710 
705 
in 
118 


Ringftead  ▼.  Lady  Laneiborough  126 


Richards  ▼.  Caryamel 
Rigg  v.  Wilmer 
Richards  v.  Brown 

Ridout  r.  Brough 
Richardfon  v.  Dbwell 
Rich,  Lord,  y.  Lady  Rich 
Richards  r.  Turner 
Richards  v  Cornforth 
Richards  y.  Alton 
Richardfon  v.  Squibb 
Riley  v.  Parkhurft 
Rich  ex  dim.  Lord  Cullen  v. 


Right  ex  dim.  Flower  v.  Oarby 

Right  ex  dim.  Cator  v.  Price 

Richardfon  v.  Brad  ft  aw 

Rich  v*  Lord  Mayor  of  London 

Richardfon  v.  Atkinfoo 

Rivers  ▼.  Godfkiit 

Ridge  way's  cafe 

Rifney  v.  Selby 

Kippoo  y.  Bowles 

Rigg  v.  Clark 

Robfon  y.  Eaton 

Roberts  y.  Peake 

Rogers  v.  Stephens 

Rofs  v.  Thwaite 

Robertfon  v.  Ewer 

Rofs  y.  Hunter 

Robin fon  v.  Bland 

Roberts  v.  Manton 

Roebuck  v.  Hamerton 

Rogers  v.  Kceves 

Rogers  v.  Cooke 

Rothery  v.  Currie 

Hook  wood's  cafe 

Rofs  v.  Noel 

Robin  fon  y.  Greinold 

Roades  y.  Barnes 
Rochtfchilt  y.  Leibroan 
Robfou  v.  Calze 
Robinfon  v.  Cox 


•31 

'37 
•78 
19* 
24a 
263 
285 
3*4 
357 
705 
561 

4«4 
John  fon 

43* 
461 

47« 

547 
686 
580 
589 
611 
629 

637 
651 

3 
*3 

5' 
78 
81 

«3»«4 
90 


344 
64 

190 

»J8 

IOI 
IO6 
123 

124 

•*5 

'47 
«49 
164 
202 


Rooke  y.  Wilmot    .* 
Rock  y.  Leighton 
Robinfon  y.  A«nts 
Roe  v.  Harrifon 
Rofe well's  cafe 
Rolfe  y.  Paterfon 
Rogers  y.  Payne 
Rodney  v.  Strode 
Roberts  y.  Andrews 
Roberts  y.  Harnage 
Row  left  on  v.  Alman 
Rogers  y.  Carter 
Rous  y.  Haifard 
Rodney  v.  Strode 
Roop  y.  Scritch 
Roe  y.  Nightingale 
Roe  y  Popham 
Roberts  v.  Mafton 
Roe  y.  Williamfoo 

ex  dim.    Wrangham  r. 
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*54 
270 

276 
*7« 
*8o 
307 

S*l 

210 

3*5 
39° 
49* 

4H 
433 

7*7 
789 


■         ex  dim.  Lee  y.  Ellis 

Roe  ex  dim.  Ellerbrook.v.  Clark 

—  Lake  t.  Doe 

tx  dim.  Bree  y.  Lees 

— -  ex  dim.  Crompton  y.   Minfliull 

463 
>  ex  dim.  Thorn  y.  Lloyd 


Herfey 

444 
i*. 

785 

453 

460 


— —  rx  dim.  Gillman  y.  Heyhoe 

Rorke  y.  Dayrell 

Rooky.  Montague 

Robins  y.  Robins 

Rogers  y.  Jflcomb 

Rolleftoo  v.  Hibbert 

Rofe  v.  Breen 

Rorke  v.  Dayrell 

Robins  v.  Ciutchley 

Rofs  v.  Jobnfon 

Robinfon  v.  Walter 

Rookefby's  cafe 

Rowning  v.  Goodchild 

Rofe  well  v.  Vaughan 

Rofe  well  v.  Prior 

Robins  v.  Seward 

Rowe  v.  Hafland 

Ruflell  v.  Longdate 

Rufhtonv.  AfpinaJl 

Ruflell  y.  Lee 

Rudde  v.  Price 

Ruflel  y.  Gullwell 

Rutland's  (Counrefs)  cafe 

■  '    —  ■  ■  '       '    ■■■■•^i 

Radge  v.  Birch 

Rudd's  (Mrs.)  cafe 


467 
tb. 
33* 
5»7 
5$* 
53S 
S4* 
S55 
57S 
759 
580 

5«4 
59P 
**3 
*35 
637 
72* 

785 
34 
35 

164. 
20$ 
286 
3*7 
333 

222 

720 

Ruft 
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Raft  r.  Cowper 
Kjrih  v.  Baker 

Eltz.  Coontefs  of  Rutland 
Countefsof  Rutland 

Roffcl  v.  Palmer 

Rnlhwoith  v.  Coanfcfs  of  Pembroke 

756 
RmScU  v.  Boheme  735 

Ryall  t.  Roile  566 

Ryding  v.  Edwin  383 

Rybot  v.  Peckham  615 


f*ge56o 

r.  &' 

578 

5 '9 
617 


s: 

Sannderfbnv.  Bignall 

Savittv.Savill 

Sadler's  Company  v.  Badcock 

Salvador  y.  Hopkins 

Sadlcir  y.  Evans 

Saibucci  y.  Joirofon 

Sayage's  cafe 

Sayer  y.  Glean 

Samuel  v.  Evans 

Saxby  y.  Kirkus 

Savage  v.  Field 

Samoa's  cafe 

Samuel  v.  Payne 

Say  and  Seal's  (Lord)  cafe 
Sawyer  v.  Mercer 
Saunderibn  v.  Nicholl 
Sayre  y.  Lord  Rocbford 
Sands  et  ale.  v.  Ledger 
Sapsfbrd  y.  Fletcher 
Saunders  v-  Darling 
Sapsford  y.  Fletcher 
Stunderibo  v.  Baker 
Sacheverell  v.  Sacheverell 
Savage  v.  Dent 
Savitl's  eafe 
Savage  y.  Robery 
Saunders  v.  Edwards 
Savill  v.  Roberts 


191 


Salamons  v.  NifTcn 
Saunderibn  v.  Rowles 
Sandys'*  (Sir  Edward)  cafe 
Say  and  Seal's  (Lord)  cafe 
Scot  v.  Nelfon 
Scryven  y.  I>yther 
Soot*  y.  Shepherd 
Salter  y.Cobbold 


8 

16 

66 

73 
109 

166 

*77 
192 

237 

334 

9S 
717 

252 

260 

335 
212 

348 

374 
39* 
408 

44 1 
446 
501 
5*9 

525 
528,536 

545 
<48 
627 

733 

95 
190 

3*3 
243 


y.  Dally  /«»8$5»4SS 
Scott  v.  Shearman  396 
Scott  v.  Salmon  571 
Scott  y.  Peacock  612 
^Scarborough,  cafe  of  the  Corpora- 
tion of  664 
Seward  v.  Baker  7 
Seaman  v.  Fonncreau  7 1 
Sexton  y.  Miles  132 
Severn  v.  Clark  268 
Seaman  v.  Browning  27; 
Seale  v.  Ld.  Barrington  227 
Serjeant  v.  Read  370 
Seymour  y.  Lord  Courtney  388 
Semayne's  cafe  393 
Sercole  v.  Hanfbn  609 
Seibly  v.  Dally  169 
Shove  v.  Webb  % 
Shelley's  cife  143 

Shepherd  v.  Lewis  147 

Shepherd  v.  Charter  170 

Shew  v.  Thompfon  197 

Shelley's  cafe  253 

Sharpley  v.  Harrell  1 70 

Shuttleworth  v.  Pilkington  191 

Shepherd  v.  Shorthofe  2 1 8 

Shipman  v.  Thomas  240 

Shute  v.  Hornfey  2 12 

Sherwood  v.  Adderley  248 

Shnbrick  v.  Salmon  269 

Sherwood  v.  Noon  300 

Short  v.  Lovejoy  313 

Shergold  v.  Holloway  334 

Shaw  v.  Taylor  370 

Sheldon  v.  Ludgate  424 

Shepherd's  cafe  455 

Shires  v.  GlarTcock  470 

Short  v.  King  493 

Shank  ex  parte  583 

Shirley  v.  Wright  609 
Sheriffs  of  Norwich  v.  Brad  Hi  aw  613 


Shields  v.  Blackburn 
Shank  v.  Payne 
Sherwin  v.  Cfarges 
Simon  v.  Motivos 
Sit  man  v.  King 
Stmms  v.  Weflcott 
Simmonds  v.  Middleton 
Sinclair  v.  Frafer 
Simpfon  v.  Trefler 
Simons  v.  Alexander 
Simpfon  v.  Harcourt 


619 
in 
736 
"5 
*3« 
169 
'     211 

'97 
250 
207 
386 
Sipporah 
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Sipporahy.  BafTm 
Skinner  y.  Rebow 
Skipwrigbt  ▼.  Green 
Sksdmore  v.  Winfton 
Skinner  y.  Gum** 
Skinner  y.  Upihaw 
Skinner  y.  Ld.  Bellamoat 
Saile's  cafe 


Slmgfby' 

scale 

Slater  v. 

Baker  ct  ak. 

Slater  t. 

Swan 

Sladery 

.  Demattos 

Smith  v. 

Bromley 

Smith  T. 

Boehm 

SaaUwood  ▼.  Vernon 

Smith  t. 

Chefter 

Smith  v. 

Abbott 

Smith  y. 

Niflen 

Smith  v. 

Scar 

Smith*. 

Barrow 

Smith  t. 

Hill 

Smith  v 

.Sbdboni 

Smith  r. 

.Bower 

Smithy. 

Liofcy 

Smith  t. 

,  Harman 

Smith  y. 

.  Davis 

Smith  r. 

Sharp 

Smith  v. 

Boucher ' 

.46 

*79 
219 

S*4 

786 

1 

«73 
a8c 
601 
65* 
S5* 

*3 
29 

33 

J5 

4* 

43 

44 

nd 

ISO 

181 

*54 

203 

*5* 

260 

303 
3-9 
30 
33* 
33» 
33* 
344 
704 

367 
289 

393 
434 
436 
443 


Smallpiece  ▼.  Buckingham 

Smith  t.  Hillier 

Smith  y.  Stolon 

Smith  v.  AUifon 

Smith  y.  Blackburn 

Smith  v.  Shepherd 

Smith  v.  Kemp 

Smith  v.  Miller 

Smales  ▼.  Dale 

Smartle  t.  Williams 

Smith  v.  Crabb 

Smith   ex  dim.  Baker  v.  CoJc  et  alt, 

44« 
Snrnh  ex  dim.  Taylor  v.  Maon  453 
Smith  y.  Codron  468 

Smith  y.  Evans  470 

Smithy.  Blackham  489 

Smith  ex  dim.  Ginger  v.  Barnardifion 

493 
Smith  v.  Hickfon  538 

Smith  v.  Reynolds  395 

Smith  ex  parte  551 

bmittt  y.  Smith  577 


Smkh'scafc  tV&* 

Smith  y.  Vale  7c,! 

Smithy.  Pekh  602 

Smallcomb  v.  Buckingham  614 

Smith's  (Sir  Hugh)cate  614 

Smkh  y.  Goodkr  755 

SoeUftog  y.  Brigs  36 

Snowdco  y.  Thomas  170 

Sailing's  cafe  25J 

Snciling  y.  Stagg  307 

Soow  y.  Franklin  308 

goowv.  Philips  4|9 

Snag  y.  Gee  498 

Soelgary.  Shelley  529 

Soow  y.  Cutler  764 
South  Sea  Company  y.  Duncomb    86 

Sowley  v.  Jones  163 


SoothertooT.Whrtlock 
SoQthera  y.  Howe 
Some  v.  Barwilh 
Solomon  y.  Gordon 
South  v.  Joaes 
Sproaty.  Matthews 
Sparrow  y.  Carruthers 

Speake  y.  Richards 

Spencer  y.  Duraot 
Spencer's  cafe 
Spark  y.  Spark 
Sparke*s  cafe 
Spoooer  y.  Day 
Sparin  y.  Drax 

Strattoo  y.  Raflall 
Stockhold  y.  Cotitogroa 
Stevens  y.  Coflor 
Stamma  y.  Brown 
Sterenibn  v.  Snow 
Stokes  y.  Lewis 
Stackpoole  ▼.  Earle 
Stotefoury  t.  Smith 
Stephens  y  Sqoire 
Staplefield  v.  Yewd 
Stephenfon  r.  Mortimer 
Stephenfon  v.  Hardy 


Strutville  y.  ■ 
Stafford  v.  Forcer 
Strithorft  v.  Gizme 
Story  y.  Atkyns 
Stone  y.  Withypoole 
Stead  v.  Latcward 


631 
638 

397 
65* 

n 

126 
19S' 

*>a 

*93»  "9 
a  18 

440 
655 
7S  3 

756 

a 

8 

10 

83 

84 
86 
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9* 
100 
109 
na 
"3 
»J4 
126 
196 

•49 
»57 
*3 
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Stainton  t.  Beadle  fa$c  ijt 

Studley  v.  Start  191 

Steward  t.  Smith  194 

Stooehoufe  y.  Malliiis  203 

Stephens  v.  Snow  244 

Stephens  v.  Can  ington  272 

Stibbs  ▼.  Ciough  20S 

Stedman  v.  Bates  357 

374 

Stephens  y.  Houghton  363 

Strode  v.  Hunt  407 

Steele*.  Haugbton  413 

Stone  y.  Forfyth  476 

Stockland  v.  Charland  ,   481 

Stodden  y.  Harrey  413 

Stokes  y.  Berry  432 

Stooehoufe  v.  Evelyn  468 

Stanynought  v.  Coufins  494 

Steward  y.  Bifhop  497 

Stanton  v.  Smith  499 

Stnckley  v.  Bullhead  500 

Stanhope  v.  Blith  512 

Stone  v.  Grubham  540 

Stephens  v.  Soal  567 

.  Stracey  y.  Hulfe  574 

Strarton  y.  Raftall  776 

Stone  r.  Ling  wood  585 

6conehou/e  y.  Mullin  61  f 

Stocks  y.  Booth  643 

Surfing  y.  Turner  647 

Stamp's  cafe  666 

Stanley  y  Begg  756 

Stonebake  v.  Babb  777 

Sutton  y.  Mitchell  1 1  o 

Sumner  v.  Ferryman  174 

Saftlraa  y.  Stading  358 

Sutton  v.  Moody 

Solliyan  y.  Segrave 

Sobiey  v.  Molt 

Sulhvan  y.  Montague 

SuKtoo  and  Offley  v.  Paine 

Sutton  v-  Mitchell 

Sutherland  y.  Murray 

Sutton  y.  Johnfon 

Surry  y.  Lord  Pigot 

Sweatland  v.  Squire 

Swan's  cafe 

Swintoo  y.  Molloy 

tvinftead  v.  LycMa! 

Swismery.  Grofirenor 

Swtdlin  y.  Peers 

Swift  fx  dun.  Neale  y.  Roberts 

Svaine  y.  Wallinger 

Syderbottom  v.  Smith 


Sjnonds  y.  Parminter 


40A 
428 
520 
39S 
612 
62s 

63S 
ib. 

640 

160 

3" 
335 
337 
445 
448 

477 
561 

46,  118 


Syers  y.  Bridge 
Syroes  v.  Oakes 
Syeds  v.  Hay 


T. 

Taylor  y.  Mather 
Taylor  y.  Dobbins 
Tatlock  y.  Harris 
Tanner  y.  Taylor 
TafTel  and  Lee  y.  Lewis 
Tanfield  y.  Finch 
Taylor  v.  Holman 
Tarlton  v.  Fifher 
Taylor  y.  Woodnefi 
Taylor  y.  Beale 
Taylor  y.  Whitehead 
Taylor  v.  Fifher 
Tailor  y.  Hall 
Tailor  v.  Perkins 
Tailor  v.  Woodnefi 
Tanner  v.  Tailon 
Teat's  cafe 
Terry  v.  Huntington. 
Terry  y,  Strudwick 
Tefmond  v.  Johnfon 
Thced  y.  Lovell 
Thomas  v.  Brihop 
*  Thellu/Ton  y.  Fletcher 
Thorp  y.  Howe 
Thwaite  v.  Warner, 
Thornpfon  v.  Spencer 
Tbompfon  v.  Harvey 

Thornton  v.  Dallas 
Theobald  v.  Warner 
Thruftoutv.  Grafter 
Thorpe  y.  Thorpe 
Thorefby  v.  Sparrow 

Thrale  y.  Cornwall 


190 
581 


IS 

*3 

37 

«♦* 
3* 

17S 
260 
3*7 
7^7 
*3* 
401 

< 

707 
730 
*7» 
39* 
4°7 
5SS 

3« 

& 

*7 

sa 
141 

"7 
183 
15I 

240 

283 
207 
zzf 

*'3 

33z 

«3 

414 


Thurbane'scafe 

Thornpfon  y.  Leach 

Thornpfon  v.,Clark  ^.^ 

Throgmorton  y.  Whelpdale  462 

Thomas  v.  Good  title  491 

Thrullout  ex  dim.  Turner  y.  Gray 

492 

Throp  r.  Fry  4.9$ 

Thomas  y.  Ax  worth  514 

Thurfton  y.  Eunnes  526 

Thornpfon  v.  Freeman  560 

Thomas  ex  parte  563 
Thornpfon 
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Thompfon  v.  Clark  p*ge  594 

Thurtloo  v.  Slatford  763 

Thurfton  v.  Dclahay  77  z 

Tindal  v.  Brown  59>  54 

Timmins  v.  Rowlinfon  1 89 

Titps  v.  Lady  Prefton  261 

Tifdale  v.  Effex 

Tilney  v.  Norris 

Titlcy  v.  Foxall 

Tilly  v.  Moody 

Tilly  v.  Shebbard 

Timmins  v.  Waogh 

Tillcttv.  Broad 

TiHey'&cafc 

Tinkler  y.  Poole 

Tildar  v.  Sutton 

Towers  v.  Barrett 

Towers  ▼•  Sir  J.  Robinfon 

Tonge  v.  Watts 

Tooley  v.  Windham 

Todd  v.  Stokes 

Touffaint  v.  Martinnant 

Totty  v.  Nefbitt 

Towers  v.  WelJs 

Topham  v.  Tolleir 

Toms  v.  Mitton 

Tooker  v.  Duke  of  Beaufort 

Truby  v.  Delafountaine 
Treford  v.  Holmes 
Truman  v.  Hurft 
Trueman  v.  Fenton 
Trinder  v.  Shirley 
Trott  v.  Spurling 
Trnfcott  v.  Carpenter 
Tryfoo  v.  Carter 
Truelock  v.  White 
Tripp  v.  Trank 
Truman  v.  Walgham 
Trevilian  v.  Pine 
Treport's  cafe 
Tribe  v.  Webber 
Trembling  v.Clatterbook 
Tripp  v.Franck 
Trowell  v.  Cattle 
Turner  v.  Mead 
'  Tudway  v  Bourne 
Turner  v.  Frifby 
Tamer  v.  Beale 
'  Turner  v.  Vaughan 
Tunon  v.  Benfon 
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The  A&ion  of  Affomplit/-"  /  /.-. 

•         '••.•.••/.••. 

___  ^^  •  •  •  •  # 

ASSUMPSIT  is  an  a£tfon  whereby  damages  are  re-       *•*  ••  /./ 
covered  for  the  breach  of  any  promife,  contrail,  " "  • 

or  undertaking. 

Thefe  contracts  are  either  exprefs  or  implied:  both  are 
equally  grounds  of  this  a&ion;  for  the  obligations  of  na- 
tural juftice  ate  equally  ftrongas  the  mod  exprefs  promife 
in  the  eye  of  the  law. 

Jfitn^fitiA  of  two  forts:    ift.  Indebitatus  affumpfit,  which  SUde'scafe, 
in  its  nature  is  an  aftion  of  debt,  and  lies  in  cafes  only  4  Co-  9*- 
where  debt  would  lie :  for  in  indebitatus  affumfftt  the  plain-  id.  4  *ef. 
tiff  recover*  not  only  damages  for  the  fpecial  Iofs,  if  any,  4  Co#  '4#b# 
but  to  the  amount  of  the  whole  debt;  and  therefore  a  re-      . 
coTery  in  this  aftion  would  be  a  good  bar  to  an  a&ion  of 
debt  brought  upon  the  fame  contrad.     ad.  A  fpecial  af- 
fum£/d3  in  which  the  damages  are  not  in  the  nature  of  a 
debt,  but  as  a  compenfation  for  injury. 

In  treating  of  this  aftion  I  {hall  confider  it,  ift,  On 
the  ground  of  the  contract  itfelf:  2dly,  As  the  contrail 
has  reference  to  the  perfon:  3dly,  The  pleadings  and  evi- 
dence :  4thly,  The  verdift  and  judgment. 

L   OF  ASSUMPSIT  CONSIDERED  WITH  REFE- 
RENCE TO  THE  CONTRACT. 

Under  this  head  may  be  confidered:  ift,  On  what 
contra&s  this  a&ion  may  be  maintained :  adly,  On  what 
contra&s  it  cannot  be  fupported.     And, 

1.  ON  WHAT  CONTRACTS  IT  MAY  BE  MAINTAINED. 

Thefe  contracts  are  either  implied  or  exprefs. 

I.      OF  IMPLIED  CONTRACTS. 

Ajfuunyfit  being  in  its  nature  an  equitable  aftion,  it   is  a  p^ord  Mao£* 
general  description  of  all  cafes  wherein   it  lies,  that  the  field. 
defendant  is  obliged  by  ties  of  natural  equity  and  juftice  »  Burr.  rots. 
to  refund  money  which  he    may  have  received  of  the 
plaintin%   or  to  pay  it,  if  the  plaintiff  has  a  legal  right  to 
demand  the  fame.    It  lies  therefore, 

B  "ift, 
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ll,y#  "«  I.  To  recover  back  money  pai3  under  a  mtjfake%  or 

«  through  the  deceit  o£th«"6tjhcr  party." 

As  if  an  unjlenfrittr  "pay  money  on  an  infunmce  of  a 
{hip  fuppofed."  *x#$e'  loft,  which  afterwards  arrives  fafc, 
he  (hatt#j*&ixerback  the  money  fo  paid.     2  Burr.  ioio. 

Biwv.DickfQp-;  'So"  whWe  the  plaintiff  was  a  broker  with  a  commiflion 

Aff.of  Bptjii.  'Heliredere,  and  the  bankrupt  had  been  an  underwriter,  and 

"  Shlag.  r.rcnp;^  underwritten  policies  to  a  large  amount  for  the  plain- 

••^l^wtifffOT^fowAgncorre^ondcnts}  ioffes  to  the  amount  of 

.;  12?m.s.P.   '  661L  had  happened  on  thofe  policies,  and  the  plaintiff 

nad  paid  them  to  his  correfpondents  in  confeqoence  of  the 

del  credere^  and  the  bankrupt  was  therefore  indebted  to  the 

amount  of  thefe  Ioffes  to  tfhe  plaintiff,  and  the  plaintiff  was 

hy  him  made  debtor  for  the  premiums :  at  the  tune  of  the 

bankruptcy  die  plaintiff  wis  indebted  to  the  bankrupt  iii 

I35<J/.  the  whole  of  which /iwihepaid  to  the  afligneesof  the 

bankrupt,  not  knowing  that  he  was  ihthled  to  hold  ihe  amount 

tf  the  debt  due  to  hifh3  as  afet  off  under JlaU  5  Geo.  2.  *$<><>/*&• 

aS ;  afterwards  discovering  nis  fniftake,  he  brought  this 

a&ion  for  the  661L  which  he  was  intitkd  to  have  stained, 

and  recovered  it. 

Haffeiv.VTallis.  So  where  the  plaintrff,  being  a  feme  fole^  married  the 
Salk.  3$.  defendant    Wallisy  who  was  in  truth  married  to  another 

woman,  lie  made  leafes  of  her  land,  and  received  jhc  rents 
from  the  tenants.  The  plaintiff  afterwards  discovering 
the  deceit j  bfdught  indebitatus  ajfuntpjit  agahift  him  for  the 
Tents  fo  received  and  recovered. 

.~,-  fc  2.  To  recover  money    paid  for  a  confederation  which 

«  happens  to  fail? 

Shove  v.  Webb.  As  where  the  plaintiff  had  paid  to  the  defendant  a  fuin 
1  Term.  Rep.  of  money  for  an  annuity,  the  memorial  of  which  not 
73*-  having  been  duly  regiftered  in  purfuance  of  ftat.   17  Geo, 

g,  16.  (for  which  informality  the  annuity  is  made  void  by 
the  ftatute)  it  had  been  fet  afide  by  the  Court  of  Com- 
mon Pleas  ;  the  plaintiff  (the  grantee)  was  allowed  to 
recover  back  the  confidcration-money  fo  paid  by  this  ac- 
tion for  money  had  and  received,  the  confidcratlon  for 
which  it  had  been  paid  having  failed. 

c  .    But  where  the  defendant  had  joined  the  perfon  who  fold 

Raftall.  the  annuity  to  the  plaintiff  merely  a9  a  fecurity,  but   in 

*  term.  Rep*    reality  never  had  received  any  .part  of  the  money,  though 
3W.  he  had  figned  with  the  other  the  receipt  for  thepurchafc- 

money,  and  the  annuity  was  void  under  the  ftatute,  not 
having  been  regiftered,  it  was  adjudged  that  fhe  defen- 
dant was  not  liable;  far  the  plaintiff  had  no  equity  on  his 
fide,  the  defendant  having  received  no  part  of  the^ptlr- 
cbafe-money. 

So 
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So  where  the  plaintiff  paid  money  to  the  defendant,  on  Brigg's  cafe. 
Ac  defendant's  promife  to  make  him  a  leafe  of  land,  and  Palm-364. 
before  the  leafe  made  the  defendant  was  evicted,  the  plain- 
tiff recovered  his  money  by  tHs  aSion,  the  confideration 
not  having  been  performed . 

a  3.  To  recover  back  money  paid  to  any  one  ading  aPurr.  il0%. 
u  under  or  in  purfuance  of  a  void  authority? 

A$  where  the  defendant  being  really  indebted  to  theRobfonv. 
phintifF,  one  Davis  forged  a  power  of  attorney,  and  im-  Baton, 
powered  an  attorney  of  the  name  of  Hodgfon  to  bring  an  1  Term  Rep.  59, 
aftion  ia  the  name  of  the  plaintiff  againft  the  defendant  \ 
die  a&ion  was  brought  in  the  Court  of  Common  Pleas, 
and  the  defendant    paid  the  money  into  court,   whkh 
SUgfin  took  out  and  paid  it  over  to  Davis,  who  then  ab- 
sconded.   On  the  plaintiff's  bringing  his  a&ion  for  the 
money,  it  was  adjudged  that  the  payment  fo  made  could 
be  no  payment  to, the. plaintiff,  but  that  the  defendant  was 
ftffl  liable  /to  him,'  though  the  defendant  might  have  his 
remedy  againft  the  attorney,  who  had  received  the  money 
under  a  void  authority. 

So  where  H.  having  letters  of  administration,  appointed  Jacob  &  Allen. 
the  defendant  his  attorney  to  receive  money  owing  to  the  1  Salk,  37. 
mteftafle,  who  received  the  fame,  and  paid  it  over  to  the 
adminiftr ator :  afterwards  a  will  appearing,  the  letters 
of  admmiftration  were  called  in  by  citation  and  repealed, 
and  the  executor  npw  brought  indeb,  ajfumpfit  againft 
the  defendant  for  the  money  fo  received  and  held  well 
to  lie  5  for  the  adminiftration  was  void,  and  the  attorney 
afted  without  any  authority,,  and;  fo  "a ti  implied  contraft 
was  raifed,  and  the  defendant  chargeable^  -■■  '• 

«  But  without  impeaching  the  rule, r  that : .ihdney^piaid *'*•;  . 
u  under  a  void  authority  may  be  recovered '  back  ^ain 
a  by  this  a£Hon,  the  authority  of  the  laft  cafe  niay  be 
*  questioned,  as  that  (hall  not  be  deemed  a  void  autho- 
u  rity  which  if  given  by  a  court  having  competent  jurifdic- 
«tkn." 

lor  where  the  defendant*  as  Treafarer  of  the  Navy,  was  AH€n  v.  du^ 
indebted  to  one  JPHefiman  m  a  fum  of  58/.  Priefiman  died  dafs. 
ad  June,  1 784  j  and  on  the  1 3th  oiAuguft,  1 785,  one  Brown  3  T€rm  RcP- 
firffdafafer,  purporting  to  be  the  will  of  Priefiman,  by  ,15' 
whscabe  was  made  fole  executor,  and  probate  was  granted  of 
it  to  Brown  accordingly,  who  under  ftich  authority  received 
from  the  defendant  the  money  due  to  Priefiman.    After- 
wards the  fraud  appearing,  Brown  was  cited,    and  not 
spearing,  the  w&U  and  probate  were  declared  to  be  void, 

B  2  and 
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'and  adminiftration   granted    to    the  plaintiff,  who  now 
•  brought  ajfutnpfit  for  money  had  and  received,  againft  the 

defendant ;  the  Court  were  of  opinion,  that  the  defen- 
dant having  paid  the  money  to  a  perfon  having  authority 
from  a  court  of  competent  jurifdiction,  that  fuch  payment 
was  lawful,  and  that  he  Ihould  not  be  compellable  to  pay 
it  again. 

8.  C-  But  the  Court  feemed  to  be  clearly  of  opinion,  that 

had  Prieftman  been  living,    and  an  inftrument  as   above 

-    been  forged,  and  the  defendant  had  paid  the  money,  that 

it  would  have  been  recoverable :  for  in  fuch  cafe  the  ec- 

clefiaftical  court  would  have  had  no  jurisdiction,  the  party 

•     being  living,  and  fo  the  authority  would  have  been  void. 

"  Therefore,  if  a  perfon  pays  a  forged  bill  or  bond  on  fuch 
"  likefecurity,  it  is  no  difcharge  againft  the  real  creditor,  for 
"  the  authority  is  clearly  void* 

Che»pv,Harler,  As  where  the  defendants  who  had  a  houfe  both  in  Ante* 
&  iL  3  Term  rica  arid  London,  drew  two  bills  in.  America  of  the  fame  te- 
RoEfon  v  *"*  aiu*  ^at6  on  ^^  houfe  ih  London,  in  favour  of  the 

Eaton,  fupri.  plaintiffs;  one  of  them  being  loft,  came  to  the  hands  of  a 
third  perfon,  ivho  forged  the  payees  indorfement  and  received 
the  amount  of  it  from  the  defendants :  afterwards  the  real 
payees  fued  them  on  the  other  bill,  when  the  payment  of 
the  forged  one  was  held  to  be  no  difcharge,  and  the  plain- 
tiffs recovered  the  amount  Of  it. 

Sir  ft.  New&-  So  where  a  fum  was  ordered  to  be  paid  by  the  High 
gatcv.  Dwev.  Gmmijjion  Court  by  the  plaintiff  to  the  defendant,  the 
i  Lord  Kiym.  plaintiff  was  afterward  allowed  to  recover  it  back,  becaufe 
74S"  ordered  to  be  paid  by  a  void  authority,  the  action  being 

brought  after  the  Revolution. 

a  Burr.  ioi2«  «  4.  To  recover  back  money  obtained  from  any  one  by 
«  extortion,  impofitu>nf  oppref/ion,  or  taking  an  undue  advantage 
««  of  the  party's  ftuathn" 

Aftlcy  v.  Rey-  As  where  the  plaintiff  having  pawned  plate  to  the  dc- 
nolds.  fendant  for  20/.  at  the  end  of  three  years  came  to  redeem 

%  stra.  915.  it,  and  tendered  4/.  being  more  than  the  legal  tntereft  for 
that  time;  the  defendant  refufed  to  take  lefs  than  10/.  upon 
which  the  plaintiff  paid  the  10/.  ai«d  had  his  goods,  and  now 
brought  his  action  for  the  furplus  above  legal  intereft  fo 
extorted  from  him ;  and  on  a  cafe  made,  the  court  held 
the  action  maintainable  for  the  money  fo  obtained  from 
htm  againft  his  confent.  Note,  It  was  in  this  cafe  objected, 
1  ft,  That  the  plaintiff  (hould  not  have  paid  the  money, 
but  have    brought  trover;   but  this  was  over-ruled,    as 

the 
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the  plaintiff  night  want  his  plate  immediately.  adly, 
That  volenti  mn  fit  injuria^  he  having  voluntarily  paid  his 
money.  But,  h  was  anfwered,  That  that  only  holds  where 
die  party  has  a  freedom  of  exercifing  his  will \  which  here 
hekadneL 


So  where  the  plaintiff's  brother  was  a  bankrupt,  and  (he  Smith  ▼. 
was  induced  by  an  agent  for  the  defendant,  who  was  a  S^Y' 
principal  creditor,  to  give  him  40/.  to  fign  the  bankrupt's      *    7I# 
certificate,  the  mosey  fo  paid  for  that  purpofe  was  allowed 
to  be  recorefred  back  in  this  action,  as  oppreffively  and  uo- 
jaftly  excited  from  the  plaintiff 

So  in  affemffit  on  a  promiffory  note,  the  eircumftanees  Cockikott  ▼. 
were,  that  the  defendants  being  considerably  indebted  to  Bennet,  &  at 
the  plaintiff,  and  other  creditors,  and  being  infolventaT#Rci> '  ?6*' 
affigiied  over  all  their  effefts  in  truft,  to  pay  eleven 
ftHKngs  in  die  pound  to  all  their  creditors,  to  which 
they  aD  confented  except  the  plaintiff,  who  refufed  to 
fign  the  deed  or  receive  any  compofition,  unlefs  the  de- 
fendants would  give  him  a  note  for  the  remaining  nine 
ihtthnp:  on  which  the  defendants  gave  him  the  note 
ro  njftgftjon»tPtbat  amount ;  and  then  the  plaintiffs  figned 
the  deed.  On  an  a&ion  being  brought  on  this  note,  it  was 
Fc/ofved,  That  dm  note  having  been  obtained  under  the 
czrcomilances  of  taking  advantage  of  the  defendant's  fili- 
ation, and  being  a  fraud  on  the  other  creditors,  was  voids 
and  though  the  defendants  had  made  a  fubfequent  promifq 
to  pay,  mat  this  fhould  not  fet  up  that  fecurity,  which  was 
void  in  its  creation. 

«  5.  ThssaAion  lies  to  recover  back  money  embezzled^ 

*  or  which  any  perfon  has  been  defrauded  of  by  cheating, 

*  or  ocherwife," 

A*  where  the  defendant  was  nurfe  to  a  perfon  on  his  whip  v. 
deatb-bed,  and  when  he  died  went  off  with  the  money  he  Thomas. 
had  about  him,  the  adminiftrator  of  the  perfon  deceafed  J™*'  ***  *• 
was  allowed  to  recover  back  the  money  fo  embezzled,  by  *!£-   ' 
this  action,  as  money  had  and  received  to  the  plaintiff's 
afc;  and  Lord  Chief  Juftice  Parker  faid,  he  would  pre- 
fame   a  fubfequent  agreement  to  make  a  contract  of  it, 
the  bringing  die  action  was  an  admiifion  of  fuch 


"  And  the  owner  {hall  recover  the  property  embezzled, 
**  though  not  in  the  hands  of  the  perfon  embezzling  It, 
"  hot  of  a  third  perfon,  if  fuch  perfon  has  obtained  it  ille- 
*  pUj,  or  mala  fide:* 

A* 
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A*  was  this  cafe,  wherein  *  *krk  <*  die  frianrfiff  hod 
embezzled  notes  and  money  of  hit  to  a  considerable 
amount,  which  he  had  paid  away  in  the  infuraace  of 
tickets  in  the  lottery  to  the  defendant,  which  mfurance 
was  contrary  to  ftat.  1a  Geo.  3.  cL  3,  36,  it  was  held, 
That  as  thefe  notes  and  money  were  not  paid  bonajide9 
hut  for  an  illegal  confederation,  and  their  identity  couki  he 
traced,  that  the  real  owner  fhould  recover  them. 

"  6.  If  money  has  been  recovered  u»  coafcqucuce  of 
"  my  judgment  or  adjudication*  iffufih  'mat  erront$us>  and  is 
«  reverfed ;  or  if  money  has  been  paid  in  Confluence  of 
"  the  judgment  of  an  inferior  court,  where,  from  the  li- 
"  mits  of  its  jurifdiftion,  the  merits  could  not  be  tried, 
"  it  (hall  in  this  a&ion  be  recovered  back  again." 

'As  where  the  defendant  levied  money  by  feizing  and 
felling  the  plaintiff's  goods,  under  a  justice's  warrant* 
founded  on  a  conviction,  which  conviBion  ws  afterwards 
quajhed,  it  was  holden  that  an  aclion  for  money  had  and  re- 
ceived then  lay,  for  the  clear  money  produced  by  the  fale. 

So  where  the  ptairitirFhad  been  ftied  in  an  inferior  court, 
and  had  matter  of  defence,  of  which,  if  he  could  have 
availed  himfelf,  it  would  have  difcharged  him,  but  which, 
from  the  nature  of  the  court,  he  could  not  have,  and  fo 
had  judgment  there  againft  him  and  had  paid  the  money; 
he  recovered  the  amount  of  'fuch  judgment  by  this 
a&ion. 

"  7.  Where  any  fpecies  of  contra£l  is  by  law  or  ftajfeute 
"  declared  to  be  illegal  and  void,  money  paid  in  cor*- 
M  fequence  of  fuch  contraft  may  be  recovered  ba^ck  by 
"  this  aftion,  provided  the  party  who  paid  the  money 
"  was  not  himfelf  a  particeps  criminis  in  the  illegal  tranf- 
«  aftion." 

jaqucsv.  For  where  by  aft  of  parliament  all  infute&ces  on  the 

Gwg  vd£  lottery  were  prohibited  and  declared  to  be  illegal  in  the 
1073  lottcry  office-keeper,  and  void,  and  the  plaintiff  had  paid 

jaquciT.withy.  to  the  defendant  a  fum  of  money  as  a  premium  on  the  ia- 
H.  Black.  Rep.  furance  of  feveral  numbers  in  the  lottery*  contrary  to  the 
65,  s.  p.  aftf  j^  brought  this  aftion  far  the  money  fe  paid,  and  re- 

covered it* 

S.  C.  But  (per  Juft.  Blachjhne)  Where  loth  parties  are  made  cri- 

minaJ,  in  fuch  cafe  the  money  cannot  be  recovered  back 
again,  as  the  ftock-jobbing  act,  7  Geo.  2,  8,  in  which 
both  parties  are  made  criminal  and  liable  to  penalties  j 
but  under  the  lottery  ads,  the  office-keeper  only  is  made 
criminal,  and  therefore  the  party  who  has  paid  the  money 

not 
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not  being  errmmal  within  the  ftatute,  he  may  recover 
back  the  money  he  fo  paid. 

But  where  the  plaintif  was  a  lottet -y-office-keeptr,  and  Browning  ▼. 
had  paid  to  the  defendant  Jeveral  fums  of  money,  being  Morris. 
lofts  on  numbers  which  the  plaintiff  had  injured,  and  he  now  CowM9<>- 
brought  his  a£fcon  to  recPTer  bacfc  the  iqoney  fo  paid,  the 
aftion  was  adjudged  not  to  lie,  for  the  illegal  aft  bad  been 
done  by  himfelf  in  making  the  infurance ;  and  he  having 
paid  the  money  from  a  motive  of  honefty,  though  not  com* 
peBaMeby  law,  ftould  not  recover  it  back. 

Thefe  are  cafes  of  implied  contra&s,  in  which  the  de- 
fendant, having  obtained  pofleflion  of  the  plaintiff's  pro- 
perty,  is  compellable  by  this  a£tton  to  reftore  it.  A  fimi- 
lar  ligation  arifes  where  the  law  has  given  a  claim 
againft  any  one.  In  this  a&ion  fuch  claim  is  afierted  and 
recovered. 

Asinthofe  cafes:  "  ift.If  a  perfon  becomes  a  member 

*  efauyjbcittj  or  company,  he  thereby  agrees  to  abide  by  all 
«  kgal  claims  arifing  againft  him  from  the  bye-laws  or 
«  local  regulations  of  that  fociety  to  which  he  belongs." 

Therefore  indebitatus  affumpfit  was  held  to  He  againft  the  Barber  Surgeons 
defendant  for  20/.  being  the  penalty  forfeited  by   the  bye-  Company  of 
law  of  the  company  for  not  ferving  the  office  of  fteward,  fo°n  on  y*  c" 
jn  purfuance  of  fuch  bye-law;  %  Lev.  %s%. 

So  was  the  a&ion  held  to  lie  for  fcavage  *,  it  being  found  Mayor  of  L«u 

to  be  due  in  London  by  cuftorn.  *»![■  ***• 

'      ,  Carta.  99, 

"  a.  So  where  a  power  is  given  by  law.  to  iiupofeany 
M  afleffment  on  the  fubjelr,  the  implied  confent  of  every 
"  perfon  to  abide  by  any  legal  decifion  or  adjudication, 
u  raifes  an  implied  contraft  to  pay  fuch,  afleffment,  which 

*  is  the  foundation  of  an  affumj>fit" 

Therefore,  where  Vy  an  aft  of  parliament  power  was  Bellv  Bur^ 
given  to  commiffioners  to  divide  common  fields,  and  tft  roWc8,  C.  B. 
■pake  fuch  regulations  and  orders  as  they  fhpuld  think  fit,  Eaft.  5  G.  3, 
they  awarded  that  all  proprietors  of  land  ajlotted  to  them,  Bul1- N* p# 
which  had  been  ploughed  or  manured  fince  any  corn  had  129' 
been  leaped,  fliould  pay  to  the  perfon  who  had  manured 
k  four  (hitting*  per  acre,  general'  indebitatus  atfumpftt  was 
held  to  lie  for  it. 

So  general  indebitatus  ajumpfit  was  held  to  lie  far  tolls.      Seward  v.  Baker. 
So  far  petit  *uftoms  indebitatus  ajumpftt  lies.  M^oPf  ExL 

u  3.  Wherever  the  law  has  given  to  any  perfon  certain  v' ™™ktt' 
u  feu  or  rewards  for  his  employment  or  trouble^  in  this  aftion  *       •  95«     • 

*  they  are  recoverable." 

As 
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As  wherethe  plaintiff  in  this  a&krn  recovered  the  fees 
due  to  him  as  Ufher  of  the  Black  RojL 

So  the  fees  on  being  knighted  were  recovered  againft 
the  defendant  by  the  ufhers  and  daily  waiters  to  the 
king. 

So  where  one  was  named  a  commiflioner  to  examine 
witneffes  in  a  caufe  out  of  Chancery,  and  officiated  accord- 
ingly, he  recovered  his  fees  in  this  a&ion. 

In  this  form  of  a&ion  Attornics  recover  their  fees;  as  tq 
whom  it  is  enafted  by  ftat.  3  J.  1,  ^feil.  1.  that  every 
attorney  "  (hall  give  to  his  clients  true  bills  of  all  the 
"  charges  of  fuit  under  his  own  hand,  before  he  can  charge 
"  his  client  with  payment  thereof.'9 

And  by  flat  2  Geo.  2.  23./  22.  "  No  attorney  or  foli- 
«  citor  (hall  commence  or  maintain  any  aftion  for  fees 
«  or  difburfements  at  law  or  equity,  till  the  expiration  of 
u  one  month  after  he  fhall  have  delivered  to  the  party,  or 
"  left  for  him  at  his  dwelling-houfe,  a  bill  of  fuch  fees, 
"  &c.  written  in  a  common  hand,  and  in  Englilb  (except 
"  law  terms  and  names  of  writs)  and  in  words  at  length 
"  (except  times  and  Aims)  and  fubferibed  with  his  proper 
«  hand.?' 

On  thefe  ftatutes  it  has  been  decided, 

Barnes  »6.  *•  ^  an   att°mey  brings  an  adion  on  his   bill,    the 

Clarke  v.  God-  court  will  flay  proceedings  till  the  has  delivered  a  bill  tp. 
frey.  the  defendant;  for  before  that,  under  the  ftatutes,  he  can- 

1  Stra.  633.       not  maintain  an  aftion, 

Martin  ▼  Win-      ®Ut  w^crc  an  a&*°P  IS  brought  againft  an  Attorney ,  and 

dcr#  "  the  plaintiff  is  indebted  to  him  in  a  bill  for  bufinefs  done, 

Doug.  189.      the  Attorney  may  give  his  bill  in  evidence  as  a  Jet  ojF% 

though  it  has  not  been  a  month  delivered:  but  it  fliould  be 

delivered  time  enough  before  the  trial,  for  the  plaintiff  to 

have  it  taxed. 

"  And  the  bill  mull  be  left  with  the  c&ent  for  a  montl^ 
w  before  the  Attorney  can  fue  him  on  it." 

frufa  t.  ^or  wncrc  *"*  circumftances  were,  that  the  Attorney 

Mafon.*'         had  delivered  his  bill  in  due  time  to  the  defendant,  who 

H.  Black.  Rep.  acknowledged  the  debt,  and  faid  he  would  pay  it,  but  that 

*9°°  he  did  not  know  wiiat  to  do  with  the  bill:  upon  which  the 

plaintiff  (the  Attorney)  took  it  back  again;   and  at  the  end 

of  the  month  brought  his  aftion  on  it.    He  was  nonfuited  : 

the  judge  being  of  opinion,  That  the  bill  ought  to  be  left 

with  the  defendant;  it  being  the  intention  of  the  ftatute,  that 

the  client  fhould  have  tune  to  examine  the  charges,  and 

'  'take 
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tike  advice  on  them,  if  neceflary :  and,  on  a  motion  for  a 
new  trial,'  the  direction  was  held  to  be  right.  ' 

2.  If  the  bufinefs  has  been  done  in  the  inferior  courts y  Brfckwood  ▼. 
it  has  been  held,  that  the  defendant  cannot  take  advantage  Fan&aw, 

of  the  ftatute,  that  no  bill  has  been  delivered ;  for  the  ftatute  fihow.  96. 
is  confined  to  bufinefs  done  in  the  courts  above. 

And  in  an  a&ion  on  an  attorney's  bill  for  bufinefs  done  at  Williams  t. 
the  quarter  fejpons,  and  no  bill  had  been  delivered,  Buller,  jackfon. 
Juft.  ruled,  That  it  was  not  neceflary,  the  ftatute  only  ex-  Yo**  Sum-  *£ 
tending  to  cafes  of  bufinefs  done  in  a  Court  of  Record.  I?    " 

But  if  any  part  of  the  bufinefs  had  been  done  in  the  fu-  Ex  parte, 
perior  courts,  the  court  would  at  all  tiroes   refer  the  bill,  Jackfon  v. 
though  the  reft  had  been  done  in  an  inferior  court,  as  at  ^.IIlMn^i 
the  Quarter  Seffions,  ex  gr.    But  now  though  all  the  bufi-  &  4p™'    '  2A* 
neb  has  been  done  at  the  feffions,  the  court  will  neverthe- 
lefs  refer  the  bin  to  be  taxed. 

3.  Though  the  ftatute  is  a  good  plea  to  an  indebitatus  Salk.  86. 
a]fum$t  generally,  yet  to  a'  fpecial  promife,  or  infimul  com- 
putaflety  it  is  no  plea. 

4.  The  ftatute  does  not  extend  to  bufinefs  done  in  con-  Bull.N.  p. 
veyancing,  nor  to    the  executor  of  an  attorney  $  and  it  z45* 
may  be  given  in  evidence  on  the  general  iflue.  OowdalL 

5.  If  an  attorney  brings  an  a&ion  for  his  fees,  the  court  ^rf^ctfe. 
will  not  ftay  proceedings  on  it,  nor  refer  it  to  a  Mafter,  salt  89, 
unlefs  the  bufinefs,   or  at  lcaft  part  of  the  bufinefs,  has 

been  done  in  the  court  where  the  a&ion  is  brought. 

6.  And  where  an  attorney  has   fumifhed  his  bill,  and  William*  v. 
the  client  does  not  refer  it  to  a  Mafter  to  have  it  taxed,  Frith- 

but  he  dVives  the  attorney  to  an  aftbn,  t^e  defendant  (hall  D™*1-18*- 
not  be  admitted  before  a  jury  to  queftion  the  reafonablenefs 
if  the  items  contained  in  the  bill. 

Neither  {hall  he  be  put  to  prove  the  feveral  items  having  piliiip8V 
been  a&ually  done,  for  that  is  a  matter  proper  to  be  in-  RoadL  Here£ 
quired  of  on   a   taxation,    not  before  a   jury;    and   the  Sum.  AIT. 
client's  acquiescence,  and  not  applying  to  have  the  bill I76*' MSS# 
lued,  is  an  admiffiqn  both  of  the  bufinefs  done,  and  the 
reafonablenefs  of  the  charges. 

However,  in  a  caufe  before  Mr.  Baron  Smyth,  at  Staf-  Anon,  MSS. 
lord,  the  next  year,   the  foregoing  cafe  being  cited,  he 
laid  it  was  to  be  underftood  with  fome  reftri&iqn';  and 
could  only  mean  that  every  fmall  item  need  not  be  proved, 
ht  that  there    muft  be  a  foundation  laid,  by  Jhewing 

the 
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.     Ac  exiftence  of  the  caufes  and  tafinefe  far  whick  the 
charges  were  made,  and  proving  the  main  articles. 

4,  «  Wherever  the  law  has  impofed  any  duty  upon  a 
"  perfon,  and  given  him  certain  allowances  or  charges  fir  it, 
"  he  fhall  recover  them  inthisa&ion;  but  in  fuch  cafe 
"  the  duty  mult  be  performed,  and  the  party's  claims  be 
«  limited  accordingly." 

As  where,  by  ftat.  22  Car.  2.  <:.  n./.  21.  it  is  enafted, 
«c  That  the  rates  for  cranage  and  wharfage  on  the  river 
«  Thames  (hall  be  affeffed  and  allowed  by  his  Majefty  and 
"  Privy  Council,  and  no  others  be  taken;  and  obliges 
«  wharfingers,  voider  a  penalty,  not  torefufe  to  fuffer  any 
«  goods  or  merchandise  to  be  landed  or  (hipped  at  or 
**  from  fuch  wharf/' 

Stevens  t.  Cof-     I*  was   refolved  in  this  cafe,  That  where  an  Order  of 

tor.  3  Burr.       Council  had  been  made  purfuant  to  that  ftatute,  regulat- 

1408.  1  Black.  jng  t)jC  rates  0f  cranage  and  wharfage,  That  where  a 

Rep.  413.  s.  c.  YC0-el  wa8  faftenc<j[  to  ^  wharf^  that  fu,ch  rates  were  re* 

coverable  by  this  aftion  as  far  as  the  wharf  or  crane  were 

ufed;   and   therefore  it   was  to.  be  paid  only  for  goods 

aSually  landed,  and  for  which  the  wharf  had  been  ufed ; 

not  for  goods  taken  from  on  board  the  fame  veflel,  and 

carried  off  in  lighters  while  (he  lay  at  the  wharf. 

Poltv.Johnfon.  So  where,  under  ftat.  22  Geo.  2.  40.  thetruftees  of 
a  Black.  Rep.  Ramfgate  Harbour,  being  bound  to  keep  it  in  repair,  have 
f*4-  a  power  to  impofe  a  duty  of  6d.  a  ton  on  every  (hip  load- 

ing, difcharging,  or  failing  from,  to,  or  by  Ramfgate,  or 
coming  into  harbour  there ;  and  this  aftion  was  for  3/. 
10/.  aflefied  op  the  defendant's  (hip  as  failing  by  Ram£» 
gate.  It  was  found  by  a  fpecial  verdift,  "  That  thfi 
veffel  had  failed  four  leagues  S,  £•  off  the  Goodwin. 
Sands,  and  not  within  the  Downs,  or  in  fight  of  Ramf- 
gate, and  that  (hips  failing  in  that  courfe  rarely  receive 
afiiftance  from  the  Ramfgate  pilots,  Deal  being  equally 
near."  On  this  finding,  the  defendant  had  judgment;  for 
the  aft  confined  the  duty  to  (hips  only  coming  into  the 
Downs,  which  was  the  fituation  in  which  they  were  likely 
to  be  advantaged  by  Ram/gate  Harbour,  not  to  (hips  whicn 
could  receive  no  benefit  from  it. 

2.  "  Thefe  are  the  molt  material  grounds  of  this 
"  aftion  arifing  from  the  implication  of  law:  I  fhall  now 
"  proceed  to  fuch  as  arife  from  expreft  undertakings*9 
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ad\y,  of  express  contracts. 

The  principal  fpecies  of  Exprefs  Contracts  which  I  fhall 
ooafider,  are, 

ift.  Contra&s  founded  on  Sales. 

2d.  On  Wagers. 

3d.  For  Ufe  and  Occupation. 

4th.  On  Bills  of  Exchange  and  Promiflbry  Notes. 

jtL  On  Policies  of  Infuranccr 

ift.    OF    ASSUMPSIT  ARISING  ON  SALES. 

This  aftton  founded  on  fales,  may  be  either  at  the 
ftrit  of  the  vendor  for  the  price  of  the  thing  fold,  or  of 
die  vendee  to  recover  back  the  money  he  has  paid,  fome 
defeft  appearing  in  the  thing  fold,  or  fraud  in  the  vendor; 
Ac  faft.  on  the  exprefs ;  the  latter  on  the  implied  under- 
taking. 

i*  u  If  a  contrail  is  made  on  a  fale,  it  is  always  fup- 

*  pofcd  that  the  vendor  has  a  good  title;  if  therefore 
"  there  is  any  concealment  of  the  circumftances  affe&ing 
"  the  title,  and  the  vendee  has  paid  the  purchafe-money* 
u  he  may  waive  the  bargain,  and  recover  back  his 
"  money/ 

As  where  thcj  defendant*  who  was  an  auctioneer,  had  Borough  v. 
tid  to  the  plaintiff  an  intereft  in  land,  for  which  the  Skinner. 
jfciqriffhad  made  a  dcpofit  of  50/.  but  there  appearing  an  5  Burr-  %6& 
cbje&oa  to  the  title,  and  the  want  of  difclofureof  fome 
Ofctmftances,  which  ihould  have   been  difclofed   at  the 
iwUnv,  the  plaintiff  declined  going  on  with  the  contradt, 
fet^ficient  reafon  in  the  opinion  of  the  Court.    In  con* 
f&faeace  of  which,  he  recovered  back  the  depofit  fo  made. 

^utin  fuch  cafe  where  the  title  is  not  good,  the  perfon  Fiureaa  v. 
wlo  had  become  thepurchafer  can  only  recover  back  his  Thomhill. 
^j(b,  with  intereft;  not  any  farther  damages  far  the  fup-  a  ^J*^*^- 
f&l  Ids  of  a  good  bargain.  x°7*- 

"  And  where  dungs  are  Sold  by  au&ion,  and  in  the 

*  primed  condition*  of  fate  there  is   a  ftatement   and 

*  warranty  of  the  title,  the  things  fhall  be  deemed  to  be 
M  fold  under  fuch   title,   and    die    declarations    of  the 

««  au&ioneer 
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, «  au&ioneer  at  the  time  (hall  not  be  admitted  to  yary  or 
"  qualify  it." 

Gunnis  t.  For  where  the  plaintiffs  fold  certain  eftstes  by  auftion, 

Erhart.  and  in  the  printed  articles  they  were  ftated  to  be  free  from 

H.Blacktt.Rep.  incumbrances,  the  defendant  bid  for  them,  and  they  were 
*s?*  knocked  down  to  him  *  but  afterwards  difcoyering  that 

there  was  a  charge  affe&ihg  them  of  1 7/.  per  ann.  he  refut- 
ed to  complete  the  purchafe,  for  which  caufe  this  a&ion 
was  brought.  The  plain  tiff  offered  evidence  to  prove,  that 
the  au&ioneerhad  at  the  time  of  fale  informed  the  bidders 
of  this  charge,  but  Lord  Loughborough  r,efufed  to  admit 
it,  and  nonfuited  the  plaintiff.  On  a  motion  for  anew 
trial,  the  Court  concurred  in  his  opinion,  as  it  would 
open  a  door  to  fraud,  to  admit  verbal  declarations 
of  the  auctioneer  contrary  to  the  printed  conditions 
o^fale. 

Borough  y.  Note.  It  feems  not  to  be  material  whether  the  auctioneer 

skinner,  ante,  has  paid  over  the  money  to  his  principal  or  not ;  for  the 
Court  feemed  in  this  cafe  to  be  of  opinion,  that  the  auc* 
tiorieer  was  as  a  ftakeholdcr,  and  fliould  not  part  with  any 
depofit  fo  made,  till  fuch  time  as  the  fale  fliould  be  finifhed 
and  completed,  and  it  fliould  appear  in  the  event  to  whom 
it  belonged.   • 

2.  "  This  is  the  cafe  where  there  is  no  poffeffion 
«  delivered  to  the  vendee  of  the  thing  purchafed.  If 
<*  poffeffion  has  been  given,  this  a&ion  for  money  had 
'<  and  received  will  not  Xvt^unlefs  the  goods fo  purchafed have 
«  been  returned  \  for  then  the  contract  is  at  an  end*  and 
"  the  plaintiff  may  fue  for  the  money." 

TVwersv.  ***  where  the  plaintiff  purchafed  from  the  defendant 

Barret.   '         a  one  horfe-chaife,  for  which  he  paid  ten  guineas,  and  it 

1  Term  Rep.     was  agreed  at  the  time  of  the  fale,  that  if  it  did  not  pleafe 

IW*  the  wife  of  the  plaintiff,  he  ihouM  be  at  liberty  within  three 

days  to  return  it,  paying  3/.  6d.  per   day  for  the  hire 

of  it.     Within  the  three   days  he  did  return  it,  and  then 

brought  his  attion  for  the  ten  guineas  he  had  paid,  when 

k  was  refolved,  That  the  fale  being  conditional,  that  he 

had  refcinded  the  contrail  by  returning  {he  chaife,  and 

that  he  might  recover  the  fum  he  had  at  firft  advanced  » 

and  the  plaintiff  had  judgment. 

«  And  as  the  contract  mult  be  at  an  end  before  this 
«  action  can  be  maintained,  fo  it  muft  be  refcinded  by 
«  the  party  who  means  to  fue  for  his  money  in  a  reafonaUe 
P  time,  as  otherwife  he  muft  fue  on  the  fpecial  contrail 
f<  itfelf,  and  recover  damages  for  the  breach  of  it." 
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As  where  the  plain  tiff  declared  that  the  defendant  hadc      tonY# 
(old  him  a  pair  of  horfes,  warranted  five  years  old,  but  Burn. 
which  in  f aft  were  proved  to  be  but  four.     The  plaintiff  Sit.  Weft.  Mich. 
had  neglcfted  to  return  them  in  a  reafonable  time,  and  »*• G-  *  MSS' 
brought  his  adion  for  the  money.     It  was  ruled  by  Jus- 
tice nulkr,  that   the  plaintiff  not  having   returned    the 
horfes  in  a  reafonable  time,  that  he  could  not  now  re- 
fcind  the  contrail,  fo  that  it  Jftiil  continued,  and  he  could 
not  therefore  recover  back  his  money,  but  that  he  might 
recover  damages  on  the  warranty ;  that  is,  the  difference 
of  value  between  horfes  of  four  and  five  years  old. 

"  And  in  fuch  cafe  the  plaintiff  muft  declare  on  the 
"  warranty  or  fpecial  agreement  itfelf,  as  affumffit  for 
"  money  bad  and  received  will  not  lie." 

For  where  the  plaintiff  purchafed  a  pair  of  horfes  for  Wcfton  v. 
feventy  guineas  from  the  defendant,  but  which  he  under-  !*w,|** 
took  to  take  back,  if  returned  within   a   month.      The  Doa*L  *3' 
plaintiff  did  return  the  firft  pair  within  the  month,  but 
took  a  fecond  pair ;  thefe  he  alfo  returned,  and  took  a  third, 
which  be  alfo  offered  to  return ;  but  the  defendant  refufing 
to  take  them,  he  brought  his  attion  for  money  had  and 
received,  and  held  not  to  lie,  the  contraft  being  (till  open.  , 

u  Bnt  to  enable  the  party  to  maintain  his  aQion  en  the 
«  warranty)  it  is  not  neceffary  that  tjie  thing  purchafed 
"  fhould  be  returned,  or  notice  given  of  the  defe£t  to 
"  the  feller." 

For  where  the  defendant  had,  in  the  month  of  March,  Fielder  y. 
fold  to  the  plaintiff  a   mare,  which  he  warranted  found  Parkin- 
and  free  from  biemifli}  foon  after  the  fale  the  plaintiff".       -IUp- 
diicovered  that  (he  was  unfound  and  vicious;  he  kept  her 
for  three  months  after  the  difcovery,  during  which  time 
he  endeavoured   to  cure  her ;  he  then  fold  her,  but  (he 
was  returned  as  unfound,  and  he  kept  her  till  the  Odober 
fallowing,  when  he  fent  her  home  to  the  defendant,  who 
fthkd,  to  take  her,   and  flie  died   on  the  way.     It  was 
proved  ii\  evidence,  thatjhe  had  been  unfound  when  fold.     It 
*a§  refolved  that  this  defeft  fubfifting   when  the  warranty 
vmmaiey  that  the  action  lay,  though  (he  was  not  returned, 
nor  notice  given. 

3.  «  When  a  purchafe  is  made,  if  the  money  is  paid,  Anon, 
"  aft*  the  thing   contra&ed  for  is  not  delivered,  vendee  x  Stra.  407. 
"  may  by  this  aftion  recover  back  the  money  fo  advanced, 
*  this  disaffirming  the  bargain ;   otherwife,  when  the  bar-  2  Black-  Com* 
u  gain  is    made,    the    property  of  the  good^    is  tranf- 448* 
tt  ferred    to  die  vendee,  and  that  of  the   price  to    the 

vendor  j 
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«  vendor  |  and  lie  may  maintain  affumpfit  for  the  price, 
"  even  before  delivery  of  the  thiqgs  fold*  provided  the 
«  fele  has  been  a  good  one.  As  to  which,  thofc  points 
«  have  been  fettled." 

Ptr  Ld.  Manf-      i.  «  If  the  vendor  takes  upon  himfdf  the  delivery  of 

JjjJ*-       -        *  the  goods  purchafed  to  the  vendee,  he  ftands  all  rifques  j 

owP«  9  •      <c  jjUt  jf  ^  ycud^  points  out  die  particular  mode  of 

«c  conveyance  by  which  the  goods  are  to  be  fent,  and 

*c  vendor  fends  them   according  to  fuch  direftion  and 

w  they  mifcarry,  vendee  muft  ftand  at  the  lofs." 

Vale  ▼.  Bayle.  For  where  in  an  aftion  for  goods  fold  and  delivered, 
Cowp.  *9*.  it  appeared  that  the  defendant  had  onlered  the  goods  to 
be  fent  to  him,  and  by  letter  defined,  «  that  ifeftead  of 
fending  them  by  Briftoi,  .that  they  (hould  be  fent  by  km&» 
carriage?  it  was  proved  in  purfuance  of  this,  that  the 
goods  were  delivered  to  the  book-keeper  of  the  Birmingham 
carrier,  to  be  fent  by  way  of  Coventry  to  the  defendant, 
who  lived  in  Carmarthen,  and  that  there  was  no  other 
mode  of  conveyance  by  land- carriage •,  an<f  the  goods  were 
loft.  It  wasrefolved,  that  a  delivery  according  to  the  de- 
fendant's order,  was  a  delivery  to  himfelf,  and  that  he  was 
liable  for  the  price  though  they  were  loft. 

2.  Bytheftatute  of  frauds,  29  Car.  2.  r.  5./  6.  it  is 
enafted,  "  That  no  contract  for  the  fale  of  any  goods  for 
"  the  price  of  10/.  or  upwards  {hall  be  good,  except  the 
«*  buyer  accept  part  of  ihe  goods  fold,  or  gives  fome- 
"  thing  in  earned  to  bind  the  bargain :  or  there  be  fome 
"  note  in  writing  of  the  bargain  made,  and  fignedbythe 
"  parties  to  be  charged  with  fuch  contraft,  or  their  agents 
€<  lawfully  authorized." 

Under  this  ftatute  it  has  been  adjudged, 

r.  "  That  fincethe  ftatute,  no  parol  agreement  for  the 
"  fale  of  goods  above  10/.  value  is  good  or  binding  on 
«  the  parties,  unlefs  there  is  earned  or  delivery  given." 

Alexander  ▼.         For  where  the  cafe  was,  that  at  Lewes  Fair  the  plaintiff 
Comber.  had  agreed  to  buy  fome  iheep  from  the  defendant,  and  to 

H.  Black.  Rep.  t9^c  3iem  away  by  a  certain  hour,  but  there  was  no  car- 
an'  neft  given,  nor  were  the  iheep  delivered.    The  plaintiff 

not  coming  at  the  time  appointed,  nor  fending  for  the 
Iheep,  the  defendant  fold  diem  to  another  perfon ;  the 
plaintiff  brought  trover  for  them,  when  it  was  refohred 
that  the  a&ion  could  not  be  maintained;  for  there 
was  no  property  in  the  plaintiffs  the  fale  being  void  under 
the  ftatute  ot  frauds,  as  there  was  no  note  in  writing, 
the  agreement  being  merely  verbal,  nor  earneft  or  de- 
livery. 

2.  «  That 
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2.  «  That  it  extends  only  to  cafes  wherein  the  feller  ckytonv. 
«  is  to  deliver    the  goods   immediately,  and   the  buyer  Andrews. 

«  immediately  to  pay  for  them;  that  is,  to  contracts  exe-  *  Burr* %lou 
«  cuted,  not  to  cafes   wherein  the  contract  is  executory  \ 

*  and  the  buyer  is  to  be  furnijbed  with  the  goods  in  future 
«  and  then  to  pay" 

As  where  the  defendant  befpoke  a  chariot,  and  when  Towers  ▼.  sir 
it  was  made,  refufed  to  take   it,  and  on  an  adion  being  \  ^^ 
brotgitt  for  the  price,  pleaded,  That  there  was  no  earner! 
Or  note  in    writing,  and  fo  that  the  contract  was  void, 
under  the  ftatute   of  frauds.     But  it  was  ruled  that  the 
ftatute  did  not  extend  to  executory  contrails  of  this  nature. 

3.  «  Goods  fold  at  public  auctions  are  not  within  this 

*  ftatute ;  that  is,  no  earned:  or  note  in  writing  between 

*  the  parties  is  required/' 

For  where  goods  at  an  auction  were  knocked  down  to  Simon  v. 
the  defendant,   and   his  name  entered  in  the  auctioneer's  M**™** 
book  as  the  higheft  bidder ;  he  came  the  next  day,  and  3   """ I?al' 
law  them  weighed,  but  failing  to  take  them  away,  the 
auctioneer  refold  them  for  lefs  than  he  had  done  to  the 
defendant,  and  then  brought  this  action  for  the  difference 
of  the  price.    Defendant  pleaded  the  ftatute  of  frauds  j 
that  he  had  entered  into  no  memorandum  in  writing,  nor        ; 
given  earneft:   but  it  was  decided,  that  the  auctioneer  was 
to  be  confidered  as  agent  for  the  buyer  as  well  as  the  feller, 
ted  thatosfueh,  fetting  down  the  name  of  the  buyer,  the 
price,    &c.     was    a  Sufficient    memorandum    in  writing 
within  the  ftatute  to   bind   the  fale,  and  that  the   defen- 
dant therefore  was  liable.    . 

4.  It  was  decided  in  this  cafe,   ift.  That  earneft  only  Langfordv. 
binds  the  bargain,  and  gives  the  party  a  right  to  demand;  Admin,  of 
but  a  demand  without  payment  of  the  money  is  void,  for  ^  vSjl 

the  money  mud  be  paid  at  the  taking  away  of  the  goods, 
as  no  other  time  for  payment  is  appointed.  2dly. 
That  after  earneft  given,  the  vendor  cannot  fell  the  goods 
without  a  default  in  the  vendee ;  and  therefore  if  the 
vendee  does  not  come  and  pay  for  and  take  away  the 
goods,  the  vendor  ought  to  requeft  him  to  do  fo  ;  and  if 
he  neglects,  the  vendor  may  fell  them  again  in  convenient 
tine  after. 

'Where  at  a  fak  by  auction  one  of  the  conditions  of  the  Hanfon  r. 
iale  was,  that  the  purchafer  was  to  make  a  depofit  of  25/.  J^p6^*., 
per  cent,  on  the  whole  purchafe  money ;  it  was  ruled  by  E^x  ' 
4ord  Kenyon,  that  it  need  not  be  an  exact  25  per  cent,  on  mss. 
the%hole  arriount,  but  that  if  any  money  was  paid  as  a 

depofit, 
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depofit,  and  accepted  as  fuck  by  the  auctioneer,  that  it  wis 
fofficient  to  bind  the  bargain. 

And  whatever  fum  is  paid  for  earneft,  or  as  a  depofit* 
1  is  to  be  deemed  part  of  the  price  when  the  goods  come  to 
be  paid  for. 

,  5.  «  Where  goods  are  fold  by  auction,  the  {ale  is  not 
«  complete  to  bind  the  buyer  to  Che  purchafe,  till  the  lot 
«  is  aftualty  knocked  down  to  him" 

For  where  the  defendant  had  bid  for  a  lot  at  an  auction, 
but  before  the  hammer  was  knocked,  recanted  Ins  bid- 
ding, and  faid  he  would  not  have  the  lot ;  notwithftand- 
ing  which  it  was  knocked  down  to  him,  and  on  his  re- 
futing to  take  it  away,  it  was  refold  for  a  lefler  fum  than 
the  defendant  had  bid,  and  this  action  was  brought  againft 
him  for  the  difference  of  the  price.  At  the  trial  before 
Lord  Kenyon,  the  plaintiff  was  nonfuited;  and  on  a  motion 
for  a  new  trial,  the  judge's  direction  was  held  clearly  to 
be  right.  For  that  the  aflettt  of  both  parties  was  neceflary 
to  make  the  contract  binding ;  and  though  the  bidding 
was  an  offer,  and  the  knocking  down  of  the  hammer  a 
fignification  of  the  feller's  affent,  yet  that  that  was  not 
done  here  till  the  defendant  had  retracted.  To  deny  the 
bidder  a  power  to  retract,  would  be  to  bind  one  party  and 
not  the  other*  _ 

6.  "  Where  a  depofit  has  been  made,  it  fhould  feem 
«  that  if  vendee  does  not  perform  the  bargain,  he  (hall  _ 
"  forfeit  fuch  depofit;  which  is  the  rule  inequity." 

For  where  on  a  fale  under  a  decree,  a  part  of  the  pur- 
chafe-money  was  depofited,  and  the  vendee  afterwards 
refuting  to  complete  the  purchafe,  the  vendor  filed  hfi 
bill  to  compel  the  payment  of  the  money  and  perfect  the 
fale;  the  Court  allowed  the  defendant  (the  vendee)  to 
forfeit  his  depofit,  and  give  up  all  claim  to  the  thing  in- 
tended to  be  purchafed. 

7.  It  was  refolved  in  this  cafe,  that  when  a  perfon 
fends  an  article  to  an  auction  which  advertifes  to  fell  to 
the  beft  bidder,  with  orders  not  to  have  it  fold  under  fuch 
a  price,  an  action  will  not  lie  againft  the  auctioneer  if  he 
fells  it  at  a  price  lefs  than  that  fo  mentioned,  as  fuch  deal- 
ings are  a  fraud  on  buyers,  who  fuppofe  the  lot  is  to  be 
knocked  down  to  the  beft  real  bidder \  but  it  is  otherwife, 
had  he  ordered  it  not  to  befet  up  under  fuch  a  price. 

Williams  v.  And  note,  That  an   auctioneer  who  fells  goods  may 

Willington.       maintain  an  action  for  them  againft  the  buyer  in  his  own 
H.  Black.  Rep.   name^  evcn  where  the  goods  were  fold  at  the  proprietor's 

own 
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own  boufe*,  for  he  has  a  pofleffion  coupled  with  a  fpecial 
property  or  intereft,  a  lien  for  the  charges  of  the  fale 
the  commiffion  and  audion  duty  which  he  is  bound  to 

Pavt 

And  fo  if  An  auftioneer  will  not  give  up  the  name  of  Per  Lord  Keny- 
lus  principal,  he  is  fetfmally  liable  to  an  aftion,  on  a  war-  on-  Hanfon  ▼♦ 
ramy  or  reprefentation  refpefting  the  thing  fold,   or  for  ^q^11' 
not  completing  the  purchafe  after  it  had  been  knocked  Eaft.  179*. 
down;  but  if  the  principal  is   known,  the  a£tion  (houid 
be  againft  him. 

2d.  The  next  ground  of  afumpfit  pn  exprefs   contracts 
I  fliall  confider,  is  that  arfling  from  0 


WAGERS. 

cc  "Wagers  upon  indifferent  matters,  without  any  inte-  Pcr  Lora 
«'  reft  in  the    parties-  farther  than  the  wager  itfelf,  are  Mantfdd. 
"  allowed  by  the  laws  of  this  country,  unlefs  where  they  Cowp.  7*9. 
«  are  reftrained  by  particular  afts  of  parliament." 

As  in  this  cafe,  where  the  wager  was,  Whether  one  Good  v.  Elliott; 
Sufanna/i  Tye  had  not  bought  a  certain  waggon  of  one  3  T-  ReP-  693% 
David  Coleman  i  After  a  verdidT:  for  the  plaintiff,  it  was 
moved  in  arreft  of  judgment,  ift,  That  all  wagers  were 
void  at  common  law,  where  the  party  has  no  intereft  iti 
the  fubjecl,  except  that  created  by  the  wager.  2dly, 
That  wagers  came  within  ftat.  14  Geo.  3,  48,  as  wager- 
ing policies  j  but  it  was  refolved  bv  the  court  (diffentiente 
Jufhce  Bttlkr)  1  ft.  That  an  intereft  in  the  fubject  matter 
was  not  neceffary  to  enable  the  party  to  maintain  this 
aclion,  which  might  be  on  indifferent  matters,  adly, 
That  wagers  were  not  within  the  ftat.  14  Geo.  3,  which 
was  confined  to  policies  of  infurance  and  written  inftru- 
ments  only. 

«*  And  ajfumftfit  will  lie  to  recover  a  wager  fairly  won ;  Per  Lord 
"  hot  it  mutt  arife  on  a  contingency,  the  event  ©*f  which  Mansfield. 
"  is  then  unknown  to  both  parties  :  it  mnft  not  be.  for  a  Cow**  **' 
**  blind  to  an  illegal  or  an   immoral  tranfaclion,  or.  to 
**  conceal  fimony,  ufury,  or  bribery;  nor  rnuft  it  be  in*» 
u  confident  with  the  found  policy  of  the  ftate  to  fupport 
"  ii/* 

1.  tt  It  is  effential  to  a  fair  wager  that  if  is  contingent) 
u  and  the  «ve*nk  unknown  to  the  parties  at  the  time  of 
w  laying  the  wagcf ;  for  if  cither  fide  have  a  certainty  of 
*  winning,  the  wager  is  void." 

C  ,       Aa 
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Lord  March         As  where  the  wager  in  queftion  was  between  two  young 

v.Pigot.  men  on  the  longeff  life  of  their  refpeftive  fathers.     In 

5  Burr.  4803.     fa£^  at  tbc  tjmc  whcn  the  wager  was  laid,  the  defendant's 

father  was   dead,  he  having  died  the  fame  day  on  which 

the  wager  was  made  ;  but  at  fuch  a  diftance,  that  the  event 

>     x     could not  he  known  for  fome  days  after.    The  defendant  re- 

fufed  to  pay,  on  the  ground  that  k  was  impofliblc  he  could 

win,  his  father    being    dead  when  the  wager  was  made, 

and  fo  that  as  he  could  not  win,  he  was  not  bound  to  pay. 

But  it  was  held  that  the  event  being  unknown  at  the  time 

when  the  wager  was  laid,  that  it  was  a  fair  wager  ;  and  the 

plaintiff  had  judgment  for  the  amount  of  it. 

T        R   dall      ^°  w^cre  *e  wagCT  was>  tna*  a  decree  of  the  Court  of 

Cowt^!11       Chancery  wotild  be  reverfed  in  the  Lords  on  appeal,  and 

the  plaintiff  had  a  verdict ;  it  was  moved  to   arreft  the 

judgment   on  two  grounds,     ift.  By   afferting    that  the 

wager  was  not  fair,  from  the   circumftance  that   the  laws 

are  pofitive  and  certain,  and  fo  the  event  not  contingent. 

2dly.     As  being    illegal,  as   contra  bonos  mores,  it  being 

impi  operand 'disgraceful,  and  fo  againft  principle,  to  fup- 

pofe  that  a  decifion  would  take  place  contrary  to  right ;  and 

>   therefore  that  the  court  would  not  fupport  it.     But  it  was 

held  to  be  contingent,  the  queftion  being  clearly  doubtful. 

3dly.     That  it  was  neither  improper  nor  prohibited  by 

4  any-  pofitive  law,  nor  contrary  to  any  principle  of  policy 

or  morality;,  and  the  plaintiff  recovered. 

CoWp  18  *"     "  ^e  groun<l  °^  l'ic  wager  mult  not  be  an  immoral 

"  or  indecent  tranfaclion,  for  fuch  cannot  be  recovered  ;  nor 
«  involve  any  queftion  by  which  the  peace  or  character 
"  of  others  may  be  affected." 

Da  Coftav:  As  where  the  wager  was  upon  the  fex  of  Mademoifelle 

Jon«.  JTEon,   the  action  was   held  not  to  lie.     ift.  Becaufe  it 

Cowp.  739.  afforded  an  opening  to  indecent  and  improper  evidence. 
2dly.  Becaufe  the  peace  and  character  of  a  third  perfon 
might  be  materially  injured  by  an  inquiry  in  which  fuch 
perfon  was  not  concerned ;  but  by  the  voluntary  a£b  of 
two  uninterefted  perfons  was  brought  into  queftion. 

Cowp.  38.  3.    «  Neither  muft  it  be  a  cover  to  an  illegal  tranfaclion, 

«  as  to  conceal  bribery,  fimdny,  or  ufury." 

Allen  ▼.  Horn. .    As  where  the  wager  was  between  two  voters  on  the 

Mich.  96.         event  of  an  election   then  depending,  it    was  adjudged 

?TermJUp*6  *at  *c  *&*<>*  would  not  lie;  for  fo  it   might  be  made  a 

emijwp.5  .  mean8  0f  bribery   at  the  election.     But  had  the  perfons 

not  been  voters,  it  might  have  been  otherwife. 

«c  And 
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u  And  a  fortiori  wherever  the  wager  is  itfelf  illegal, 
11  or  arifes  from  an  illegal  tranfa&ion,  it  is  not  recover- 
u  able.     Such  are  the  cafes  of  wagering  policies/' 

So  where  the  wager  was  on  a  race,  but  the  fum  run  for  johnfoav.Baim. 
was  under  50/.  and  fo  was   illegal  under  flat.  13    G.  2,  4  Term.  R*p.i. 
c.  19.  it  was  refolved,  that  the  plaintiff  could  not  recover; 
for  the  race,  which  was  the  fubjecT:  of  the  wager,  being 
illegal,  fo  alfo  was  the  wager. 

Such  alfo  are  wagers  founded  on  gaming,  which  are 
avoided  by  flat.  9  Ann.  c.  14. 

But  1  ft.  *  Under  the  ftatute  the  wager  muft  arifc  front 
"  play,  or  be  laid  on  a  perfon  playing  at  fome  game  prt>- 
«  hibited  by  the  ftatute." 

For  where  the  wager  wa6  that  one  Clarke  would  not^ynaW. 
ran  four  miles  in  twenty-one  minutes;  this  was  adjudged  Longbothom. 
not  to  be  within  the  ftatute ;  for  the  perfon  by  whofe  a  wiM"  *6- 
means  the  wager  was  won  was  not  playing,  though  it 
was  admitted  that  a  foot-race  was  a  game  prohibited  un* 
der  Hat.  9  Ann.  and  that,  if  it  had  been  laid  and  proved 
that  Clarke  was  playing  at  a  game,  called  a  foot-race, 
that  the  wager  would  not  be  recoverable :  but  that  did  not 
appear,  as  Clarke  might  be  running  for  exercife  or  amufe- 
ment,  and  know  nothing  of  the  wager;   and  fo  could  not 
be  faid  to  be  playing. 

2dly.  «  So  where  the  wager  was  not  on  the  event  of. 
"  the  game  played  at,  but  on  a  collateral  matter." 

As  where  it  was,  Whether  one  of  the  players  was  bound  p6pe  v.  St.  V*> 
to  more  a  man  at  backgammon,  not  On  the  play.     It  was  gv.  Safe.  344. 
adjudged  to  be  recoverable  in  this  a&ion. 

4*  **  So  the  wager  muft  not  be  on  a  queftion  which'  // 
u  u  tnconftfent  vjith  the  found  policy  of  the  ftate  to  enter  into 
«  the  difcuffioa^of." 

As  where  the  wager  was  refpefting  the  amount  of  the.Ath«rford  v. 
hop-duties  of  Canterbury,  it  was  adjudged  that  the  action  Beard, 
was  not  maintainable;  for  it  made  it  the  intereft  of  one  »Tcr»'R-6x* 
of  the  parties   to  diaiiniih  the  public  revenue,   and  was  \ 

bring  open  to  foreigners  the.  internal  refources  of  the 
kingdom,  and  drawing  that  into  difcuffion  which  fhould 
only  be  canvafled  in  parliament.  It  was  therefore  a  mat- 
tec  which  in  found  policy  ought  not  ~K>  be  brought  into 
quefiiQa. 

And  Note,  That  to  recover  a  wager,  indebitatus  affumpfit  b0v*tv. 
*riIJ  net  He,  but  a  fpecial  affumpfit ;  for  indeb.  affumpfit  lies  Caftkmain, 
«iir  where  deb* wijl.  l**T*'  *?' 

J  _  t  Hard's  Cafe. 

C  2.  3d.Saik.23.S.P. 
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i.  «  This  was  given  by  (tat.  11  G.  2.  <r.  19,  which 
«  cnafts  (7*.  14.)  that  where  the  agreement  is  not  by.  deed, 
«  the  landlord  may  recover  a  reafonable  faiisfa&ion  for 
«  the  tenements  occupied!? by  the  defendant,  in  an  aCtion 
u  on  the  cafe  for  ufe  and  occupation ;  and  if  in  evidence 
*  on  the  mal  any  parol  demife,  or  any  agreement  not  by 
f*  deed  appears,  wherein  a  certain  rent  has  been  refervea, 
«*  the  plaintiff  may  make  ufe  thereof  as  an  evidence  of  die 
«  quantum  of  the  damages." 

"  x.  Where  there  is  a  note  in  writing  expreffing  the 
«  quantum  of  the  rent,  no  evidence  of  a  parol  agreement 
u  for  the  payment  of  any  greater  rent  than  is  therein  er- 
«  preffed  (ball  be  admitted:  for  this  would  elude  the  fta- 
u  tute  of  frauds,  if  the  courts  would  admit  parol  evidence 
*«  to  fupply  or  alter  written  evidence." 

As  in  this  cafe  where  there  was  a  written  agreement  to 
let  aleafe  of  an  houfe  for  26/.  per  ann.  on  this  an  a&ion 
was  brought  for  the  ufe  and  occupation.  The  defendant 
paid  2(5/.  into  court.  At  the  trial  the  plaintiff  offered  to 
give  parol  evidence,  that  befide  the  26/.  per  ami.  the  de- 
fendant was  to  pay  the  ground  landlord,  %L  12/.  6d.  This 
evidence  was  held  to  be  inadmiffible,  particularly  as  no  evi- 
dence was  offered  that  fuch  payment  had  ever  been  made. 

Before  this  ftatute,  rent  was  recoverable  only  by  a&ion 
of  debt $  for  at  common  law  ajfumgfit  would  not  lie  for  it. 

2.  «  AJTumjftt  for  ufe    and  occupation    will  only   lie 

«  where  the  defendant  holds  by  pennifEon,  or  by  demife 

"  from  the  plaintiff;  not  where  his  poffeflion  is  adverfe 

'   "  and  tortious  ;  for  fuch  excludes   the  idea  of  a  contra  ft* 

"  which  in  all  cafes  of  this  altion  muft  be  exprefs  or  im- 

jtfwh  Y.Wright.  Vot  where  the  defendant  was  tenant  from  year  to  year 
xT.lUp.  37S.  to  Mr.  Bowes,  and  he  and  his  wife  granted  an  annuity  to 
the  plaintiff,  charged  on  the  eftate  of  which  the  defen- 
dant was  tenant,  in  the  year  1777,  Bowes  received  the 
sents  till  November  1784,  when  81/.  rent  was  in  the  de- 
fendant's hands j  in  1785  the  plaintiff  brought  an  ejttlment 
and  recovered  poffeflion,  and  then  gave  notice  to  the 
tenant  (the  defendant)  to  attorn  to  him,  and  pay  over  to 
him  the' rent  then  in  his  hand.  Defendant  refuted  to 
attorn  or  pay  him  the  rent;  upon  which  a  writ  of  poflef- 

%  £on 
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Sen  was  executed,  and  this  actibn  brought  for  ufe  and 
occupation,  for  die  rent  accruing  from  the  time  when  the 
laft  payment  was  made  to  Bowes,  to  the  execution  of  the 
writ  01  pofleffion*  When  it  was  refolved,  rfhat  the  plain- 
tiff might  recover  for  the  time  before  the  ejeBment  brought > 
but  not  fir  the  rent  accrued  after  j  for  by  bringing  the  eject- 
ment, the  plaintiff  had  from  that  time  confidesed  the  de- 
fendant as  a  trefpafler,  his  title  tortious,  and  fo  there 
could  be  no  contract  implied* 

3.  Tenant  at  will  demifed  over  to  another.  It  was  Atkiflfcn  t, 
held  by  Denmfon,  Juftke,  That  he  might  maintain  an  P£*J£JtA. 
action  for  ufe  and  occupation-,  that  however  the  lawtmT*Ms£ 
might  be  as  between  the  original  landlord  and  the  firffc 

tenant,  yet  that  there  was  a  contract  between  the  tenant 
at  will  and  the  defendant ;  and  as  the  defendant  held  enjoy- 
ed the  benefit  of  the  contract,  he  thought  the  action  wa» 
clearly  maintainable. 

"  So  that  it  feems  to  be  a  general  rale,  that,  as  this 
u  action  is  founded  on  a  contract,  wherever  the  defendant 
€«  enjoys  by  permijfion  of  or  detntfe  from  the  plaintiffs  that 
"  he  (hall  be  liable  in  this  action,  and  (hall  not  be  allowed 
€€  to  queftion  the  plaintiff's  title." 

For  where  in  an  action  for  ufe  and  occupation,  the  Morgan  v. 
plaintiff  gave  evidence  of  payment  of  rent  by  the  defen-  Amlvafe. 
dant,  for  19  years,   the  defendant  would  have  gone  inft  ^°"BJ^  7S* 
evidence  to  prove  a  title  in  another.     Per  Wtfmot  Jufice.  juss. 
Payment  of  rent,  and  holding  under  a  perfdn,  for  fo  long 
a  time,  is  conclufive  evidence   agaittft  the  defendant;  and 
he  cannot  fet  up  a  tide  in  another.     And  as  to  die  objec- 
tion that  has  been  made,  that  the  defendant  may  be  liable 
to  two  actions  for  the  rent,  by  the  perfons  having  different 
titles,  that  cannot  be  the  cafe;  for  though  another  has 
title,  yet  he  cannot  bring  an  action  for  the  rent  till  he 
has  nude  an  entry,  and  recovered  in  ejectment ;  and  then 
it  muft  be  trefpafs  for  the  mefne  profits. 

But  he  agreed,  that  though  the  defendant  could  not  s.  cw 
controvert  the  title,  yet  that  he  might  give  evidence  to 
explain  the  holding  under  him,   as  that  he  was  executQr 
Ming  the  minority  of  A.  B.  and  that  his  intereft  was  then  - 
determined.    For  that  admits  the  plaintiff's  title,  during 
the  time  the  defendant  held  under  him. 

4.  By/  15.  fame  ftatute,  «  If  is  enacted,  That  if  any 
r  u  tenant  for  life  dies  before  or  on  the  day  on  which  any 

u  rent  was  made  payable,  upon  any  leafe  which  determin- 
"  erf  with  the  life  0%  fuck  tenant  for  Ufe,  his  executors  or 
*  adjaioiftratene  nay  «*  this  aftkm  rawer  againft  the  un* 

«der- 
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*  der-tenant*  fuch  a  rateable  part  of  fuch  rent  as  would 
■**  be  due  to  the  tenant  for  life  for  the  time  he  lived." 

In  Chancery,  Ld.  Hardwiche  decided,  that  when  tenant 
in  tail  made  a  leafe  for  years,  and  died  a  week  before  the 
rent  became  due,  without  ijfuey  that  his  executor  was  inti- 
tled  to  an  apportionment  of  the  rent  \  for  though  tenant 
for  life  only  is  mentioned,  yet  he  as  to  this  is  a  tenant  for 
life.  In  the  fame  cafe  Lord  Hardwicie  was  of  opinion, 
that  tenant  for  years  determinable  on  lives,  was  within 
the  mifchief  of  the  ftatute.  So  where  a  wife  had  an  an- 
nuity as  a  feparate  maintenance,  payable  quarterly,  and 
died  in  the  middle  pf  the  quarter,  the  annuity  ic  was  held 
(hould  be  apportioned,  though  annuities  are  not  within 
the  ftatute. 

4th.  The  next  clafs  of  fixprefs  Contracts,  which  are  the 
foundation  of  this  a&ion,  arife  on 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Under  this  head,  I  fhall  confider,  ift.  Thofe  ppints  in 
which  Bills  of  Exchange  and  Promiflbry  Notes  agree; 
pdly,  In  what  they  differ. 

jftr  Bills  of  Exchange  and  Promiflbry  Notes  agree,  firft, 
in  their  being  negotiable  when  drawn  in  a  particular  form, 
^ly,  In   the   mode  in  which  they  are  negotiable.     sdly, 
They  differ  in  this,  that  in  the  cafe  of  Bills  of  Exchange* 
;  ,the  forms  of  acceptance  and  proteft  are  neceflary ;   which, 

an  cafes  of  notes  are  not  required. 

Thefe  form  the  following   heads: 

j.  What  Bills  or  Notes  are  of  a  negotiable  nature. 
2.  In  what  manner  negotiated.  3.  The  acceptance  of 
Bills  of  Exchange.  4.  The  Proteft.  5.  The  nature  of 
payments  by  Bills  or  Notes. 

1 .  Of  wh#  Bills  or  Notes  are  of  a  negotiable  Nature, 

1.  What  Notes  are  of  a  negotiable  Nature. 

Fottet  %  ftea*-  ^'8  °^  cxcn*nge  drawn  in  the  ufua.1  form,  of  feeing  pqr- 
fon.  Salk.  129.  able  to  A*  B.  or  ordery  were  at  all  times  negotiable  by  the 
cuftom  of  merchant;  \  but  promiflbry  notes  were  fir(t  made 
fo  by  flat.  3  &  4  Ann.  c.  9./.  1.  which  ena&s,  "  That  all 
«  notes  figned  by  any  perfon,  or  by  any  body,  politic  or  cot- 
w  porate,  or  by  any  perfon  intrufted  "by  them  to  fign  fuch 
w  notes,  promifing  to  pay  to  any  other  perfon,  or  order 
"  or  bearer,  the  money  mentioned  in  fuch  note  (hall  be 
«  affiliable  pver  by  indorsement  as  jinland  bills  of  ex- 

£  change 
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u  change  are ;  and  the  indorfce  may  maintain  his  attion 

cc  on  fuch  indorfement."  * 

i.  It  is  fuffident,  if  the  note  is  drawn  in  the  maker's  Baylor  v 
hand-writing,  thus :  c*  I  A.  B.  promife  to  pay"  (or  his  name  Dobbins/ 
be  written  by  him,  in  any  part  of  it)  &c.  without  being  *  Stra.  399. 
fubfcribedJ.  B.  though  the  words  of  the  ftatute  are  ftgned 
by  fuch  perfon;  for   the  ftatute  does  not  direct  the  name  vid.  a  L.  Raynu 
to  be  in  any  particular  part,  or  fubfcribed  in  any  particular  1376. 
manner. 

2.  "  No  promiffory  notes  are  negotiable,  but  fuch  as 
"  are  for  the  payment  of  money  abfolutely.  For  if  they 
"  depend  on  a  contingency,  they  are  not  negotiable." 

As  where  the  note  was,  "  I  promife  to  pay  /. on  Robert*  v.  Peak, 

the  death  of  George  Henfhaw,   if  he  leaves  me  fo  rn*ch,  *  BulT*  *a3« 

or  I    am  otherwise  able."      It  was  adjudged,  that  this 

note  was  not  a  negotiable  one  within   the  ftatute  ;  for  it 

was  ifor  the  payment  of  money  on  the  contingency  of 

George  Henfhaw  leaving  the  perfon  fo  much  money,  or 

that  he  would  otherwise  be  able,  neither  of  which  might 

happen. 

So  where  the  note  was  a  promife  to  pay  /. after  tie  Beardfiey  v. 

defendants  marriage,  it  was  held  not  to  be  a  negotiable  note*,  Baldwin. 
for  the  defendant  might  never  marry,  and  fo  the  note  was  *Stra,  1151. 
contingent. 

Therefore  notes  in  the  alternat'vne  arc  not  negotiable,  as  Smith  *.  Bo- 
a  note  promifing  to  pay  or  deliver  an  horfe,  or  to  pay  if  hcn\c'  *  *-R*Y* 
J.  5.  does  nfct,  are  not  negotiable  notes*,  fbrthe  note  be- 
comes a  nullity  by   performance  of  the  other  part  of  the 
alternative. 

"  But  where  notes  are  to  become  payable  on  an  event 
m  which  will  certainly  happen y  and  take  effect  in  future,  they 
u  are  then  negotiable." 

As  where  the  note  was  for  the  payment   of  money  fix  Cooter. 
weh  after  the  death  of  the  defendants  father^  it  was  held  to  Coleham, 
be  a  good  negotiable  note,  for  the  event  was  certain,  and  %  Stn#  iai^ 
the  uncertainty  only  went  to  the  time   of  payment,  which 
did  not  deftroy  its  negotiable  nature ;  for  fuch  is  the  na- 
ture of  all  notes  payable  after  fight. 

u  As  in  the  cafes  already  cited,  of  notes  payable  on  the 
u  death   of  any  perfon,  which  are  uncertain  as  to  the 
u  nine  when  they  would  become  payable,  that  depending 
"  on  the   time  of  the  perfon's  death."   .  So  where  the  Evaniv.Undcr- 
prominory  note    was   to  pay,   upon   the  receipt  of  the  wood. 
maker's  wages  and  prize-money  from  his  Majeft/s  fliip  *  wa-  »**• 
Suffolk;     this   was    adjudged    to    be  a  good  and    ne- 
gotiable note,    as    the    paying  of  a   (hip  was   a    thing 

certain, 
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Andrew*  v.      certain,  though  the  time  when  it  would  take  place 

^'J0""1,   «  «  uncertain. 
I  Stra.  24*  S.  P. 

Goft  ▼.  Nclfon.  u  And  fo  a  note  at  firft  contingent  may,  by  fubfe- 
i  Burr.  m6,  ««  qucnt  words,  become  poGtive  and  negotiable  •"  as,  if  a 
note  was  drawn  by  an  infant,  promiGng  to  pay  "  when  he 
comes  of  age"  that  would  not  be  negotiable,  on  account 
pf  the  uncertainty,  of  the  event  j  but  when  it  is  added, 
«  on  his  coming  of  "age,"  viz.  «  12th  June,  1750,"  there 
the  time  is  fpecitied,  and  it  becomes  a  certain  debt,  folven- 
dum  in  future 

3.  «  Notes,  in  order  to  be  negotiable,  mud  be  for  the 
t€  payment  of  money  only." 

Mattyn  *.  For  where  the  note  was  "  to  deliver  up  horfes  and  a 

ChauDtry.         wharf,  and  to  pay  money  at  a  particular  day.**    It  was 
*  M».  xay  .     aj}uciged  to   be*  not  a  note  negotiable  within  the  ftatute, 
not  being  for  the  payment  of  money  only, 

-Moorv.Vaiilute.  So  apromife  to  pay  300/.  to  B.  or  order,  in  three  good 
E.iCko.i.C.B..Egff  India  Bonds,  was  held  to  be  not  a  negotiable  note 
Bull.  N.  P.  »73.  within  the  ftatute.  * 

4.  «  No  exprefs  form  of  words  is  neceflary  to  confti- 
"  tutea  good  and  negotiable  note,  provided  it  amounts  to 
"  an  abfolute  promife  to  pay." 

Morri*  v.  Lee.       As  a  note  promifing  to  be  accountable  to  J.  S.  or  order, 
i  Stra.  6*9.       value  received,  or  for  the  debt  of  another  (1  Stra.  264.) 
is  negotiable. 

Chadwicke  ▼,         So  tctwwMgnig.  to  have  received  certain  notes,  and  to  be 
Allen.  indebted  in  the  balance,  which  the  maker  of  the  note  pro- 

1  Stra.  706.       mifes  to  pay,  is  a  good  and  negotiable  note. 

«*  And  where  a  note  contains  a  promife  to  pay  abfo- 
«•  rarely,  it  is  not  neceflary  to  add  for  value  received:7 

Poppkwell  v.  For  wherc  in  crror  from  C%  -&•  in  cafe  on  a  promiflory 
wilfon.  "  note,  whereby  the  defendant  promifed  to  pay  to  the 
1  Stra.  %fo  plaintiff  - — /.  for  a  debt  due  by  A.  B.  to  the  plaintiff, 
it  was  objected,  That  this  not  being  for  value  received, 
was  not  within  the  ftatute,  and,  prima  facie,  the  debt  of 
another  is  no  confederation  to  raife  a  promife  j  but  the 
Court  held  it  to  be  wirhin  the  ftatute,  being  an  abfolute 
promife,  and  every  way  as  negotiable  as  if  it  had  been  ge- 
nerally for  value  received. 

tt.  What  BiHs  ef  Exchange  are;  of  a  negotiable  Nature* 

1*  «  Bills  of  exchange  muft  be  drawn  for  th.^  payment  of 
money  a/ybiutely9  in  order  to  be  negotiable  \  that  is,  they  mult 
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*  not  to  be  confined  to  credit  on  any  particular  thing  or 

*  fund,  or  depend  for  payment  on  any  particular  event 
a  or  contingency." 

For  where  the  bill  of  exchange  was  drawn  «  on  the  Jc°ny  v- Ifarlc' 

O  V  CjTSl  MAM 

atonies  in  the  drawee's  hands  belonging  to  the  proprie-  oy  ' 

tors  of  the  Devonshire  mines,  being  part  of  the  con- 
fideratioo  money,  for  the  purchafe  of  the  manor  of  Weft 
BucUasd*/*  this  was  held  to  be  not  a  negotiable  bill  of 
exchange ;  for  it  was  charged  on  a  particular  fund  which 
might  not  anfwer,  and  fo  the  bill  was  not  payable  at  all 
events. 

So  where  the  bill  was  drawn  thus :  "  Pay  to  M.  22.  32/.  Dawtav.  1A 
fltf  of  William   Stewarts %  money  y  as  foon  as  received ;"   this  Delorainc. 
was  adjudged  not  to  be  a  negotiable  bill  of  exchange,  on  3  Wilf.  soft, 
account  of  the  uncertainty  of  the  fund  on  which  it  was 
drawn. 

So  where  the  bill  was  drawn  by  an  officer  on  his  agent,  Jocefyn  y. 
on  his  growing  fub/jfience,  it  wa&  adjudged  not  negotiable  1*afaT«- 
for  the  feme  reafon.  x  Stra'  &1' 

«  "For  it  U  eflential  to  a  bill  of  exchange,  that  it  fliall 
**  depend  on  the  ptrfonal  credit  of  the  parties,  whofe  names 
4f  are  on  the  bill,  independent  of  any  fund,  event,  or  con- 
«*  tingency;  for  in  order  to  charge  them,  they  muft  be 
u  perfmally  liable;  but  when  the  bill  is  drawn  on  any  fund, 
u  the  fund  is  the  debtor,  not  the  perfon;  fo  when  drawn, 
"  on  any  contingency,  the  perfon  is  not  liable  till  the 
u  contingency  happens.  So  that  it  becomes  neceifary  to 
u  alcertain  what  are  properly  bills  of  exchange,  and  what 
"  not;  as  if  the  bill  is  not  a  negotiable  one,  the  party  is 
a  not  liable  to  an  a&ion  on  it."  Therefore,  in  the  cafe 
of  Dawkes  v.  Ld.  Deloraine,  fuproj  which  was  againft  the 
defendant,  as  drawer  of  the  bill  therein  mentioned,  he 
was  adjudged  not  to  be  liable ;  for  having  charged  the  bill 
on  the  money  of  William  Stewart  when  it  was  received, 
hecBd  not  mean  to  make  himfelf  liable,  and  he  had  judg- 
:  accordingly. 


«*  But  where  a  particular  fund  is  mentioned,  if  that  is 
*  one  that  is  certain,  and  the  party  is  ftill  liable  perfonally 
"  be£de  in  that  cafe,  the  bill  ^negotiable  which  is  drawn 
•*  on  its  credit."  j\  // 

-s  *  K 

As  where  it  was  drawn'  by  an  officer  m  thefe  words :  McLead*  ssm. 
u  F*j  to  A.  B.  or  order,  /— ,  as  my  quarterly  half-pay yto  %  stra.  76a. 
be  doe  from  the  24th  of  June  to  the  24th  of  September,  by 
advance."  This  was  held  to  be  a  good  bill  of exchange:  for 
fee  half-pay  was  a  certain  fund,  and  it  was  only  a  direction 

to 
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to  the  drawee  out  of  what  fond  he  was  to  be  reimbursed ; 
but  the  money  was  to  be  advanced*  on  the  credit  of  the 
perfon. 

«  But  where  a  bill  is  fo  drawn  on  a  particular  fund, 
«  though  not  regularly  a  bilL  of  exchange  to  charge  the 
"  parties  perfon  ally,  it  fhall  operate  as  an  alignment  of 
"  fo  much,  and  bind." 

Clark  ▼.  Adair.  For  where  Debiray,  an  officer,  drew  a  bill  of  exchange 
sit.Eaft.4G.v0n  the  agent  of  the  regiment,  "Pleafetopay  to  A.  B. 
MSS#  the  fum  of         -/.  out  of  the  firft  money  that  becomes 

due  to  me  on  account  of  arrears,  or  non-effe&ive  money ;" 
the  defendant  did  not  accept  the  bill,  but  marked  it 
in  his  book,  and  prom i fed  to  pay  it  when  effe&s  came 
to  his  hands.  Debiray  died  before  the  bill  became  due. 
It  was  allowed  on  all  hands,  that  this  was  not  a  bill 
of  exchange  according  to  the  cuftom  of  merchants,  being 
to  be  paid  out  of  a  particular  fund ;  but  Lord  Mansfield 
faid,  it  was  an  affignment  for  a  valuable  confederation, 
with  notice  to  the  agent,  and  he  was  bound  to  pay  it. 
,  He  faid,   the  agent  is   the  known   public   officer  for  the 

regiment,  and  that  the  ad  mini  (Ira  tor  could  not  prevent 
the  money  from  coming  to  his  hands;  and  that  he  re- 
membered a  cafe  in  Chancery,  where  the  agent  (under 
the  like  circumftances)  had  paid  the  money  to  an  ad- 
v  miniftrator,  and  hd  was  decreed  to  pay  it.over  again  to  the 
perfon  in  whofe  favour  it  was  drawn ;  and  fo  this  being 
an  a&ion  by  the  administratrix  of  Debiray,  to  recover 
the  money  to  the  amount  of  which  the  bill  had  been 
drawn,  it  was  ruled,  That  the  holder  of  the  bill  had  a 
title  to  the  money  ;   and  the  defendant  had  a  verdift. 

2.  "  In  order  to  make  bills  of  exchange  negotiable, 

3     1  .  an.      u  they  muft  be  payable  to  order  or  bearer.     For  if  a  bill  is 

"  payable  to  a  perfon  only  by  name,  it  is  not  negotiable, 

"  as  by  the  terms  of  it,  it  is  confined  to  fuch  perfon  only." 

"  So  if  a  bill  of  exchange  is  drawn  for  a  particular  pur- 
«  pofe,  or  is  directed  to  be  applied  to  a  particular  ufe, 
"  fuch  bill  of  exchange  is  not  negotiable,  and  that  whe- 
"  ther  the  dire£lion  is  in  the  body  of  the  bill  or  by  in- 
"  dorfement. 

Ancher  ▼.  Bank  ^or  where  one  Da  hi,  a  Dane,  refident  in  Denmark,  be- 
of  England.  ing  indebted  to  the  houfe  of  Heide  &  Co.  of  London,  ap- 
Doug.615.  plied  to  one  Meitue  to  get  him  a  bill  on  London,  in 
order  to  difcharge  the  debt,  Meftue  procured  him  a  bill 
to  the  amount  of  the  debt  from  the  plaintiffs,  on  Heide 
and  Co.  This  bill  was  a  regular  bill  of  exchange,  and 
payable  to  Meftue  or  order ;  Meftue  remitted  the  bill  ta 
tipndon,  with  this  indorfement :    "   The  within  bill  to   be 

"  credited 
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"  credited  to  T>ahl>  value  in  account ;"  and  the  letter  in  which 

it  was  inclofed  informed  the  houfe  of  Heide,  that  it  was 

to  be  applied  to  the  difcharge  of  the  debt  due  to  them  by 

Dahl.     The  bUi  was  received,  and  notice  given  by  Hfeide 

and  Co.  that  it  fhould  be  fo  applied.     Afterwards  a  clerk 

in  the  houfe  of  Heide  forged  an  indorfement  on  this  bill, 

and  got  it  discounted  at  die  Bank  of  England.     When  the 

day  of  payment  came,  the  acceptors  having  become  infol- 

vent,  and  the  clerk  abfeonded,  one  Fulgbergh  paid  it  for 

the  honour  of  the  plaintiffs  (the  drawers) :  and  this  aftion 

vas  brought  to  recover  back  its  amount :  when  it  was  re* 

fcJred,  that  by  the  fpecial   indorfement,  the  bill,  though 

originally  negotiable,  ceafed   to  be  fo ;   fo  that  not  being 

negotiable  farther  than  to  Heide  and  Co.  tfie  Bank  of 

England  had  paid  the  money  in  their  own  wrong,  and  the 

plamtifis  had  judgment. 

3.  w  It  feeros  to  havje  been  formerly  thought  neceffary 
"  that  bills  of  exchange,  in  order  to  be  negotiable,  fhould 
rt  cxprefs  to  be  for  value  received." 

¥oi  where  the  bill  was  in  thefe  words,  «  Pay  to  Mr.  Banbury  t. 
Rtchard  Banbury,  *  two  hundred  pounds,  on  account  of  Lillet. 
the  freight  of  die  Vale  Galley,  and   this  (hall   be  your  *  Stra.zzr«. 
fu&cient  difcharge  j"   the  defendants   accepted    the    bill 
fpecully.     On  being  fued  on  this  acceptance,   it  was  ad- 
judged not  to  be  a  bUi  of  exchange,  as  wanting  the  words 
value  received. 

But  however,  it  has  been  fince  fettled  on  demurrer,  that  White  ▼. 

it  is  not  neceffary  that  the  bill  of  exchange  fhould  im-  J-udwicb. 

port  to  be  for  value  received.  ¥X°DJ?ak 

r^  of  Exch.  7». 

Thefe  cafes  apply  to  the  particular  nature  of  promiflbry 

notes  and  bills  of  exchange.     In  the  following,  neither  are 

negotiable,  as  being  void  at  law  in  their  creation ;  neither 

can  they  by  any  future  negotiability  be  made  valid. 

ift.  If  made  by  a  feme  covert. 

For  where  a  woman  during  coverture  gave  a  note  of  hand  Lloyd  ▼.  Lee- 
for  a  fum  of  money,  it  was  adjudged  to  be  void;  and  *Stra.94- 
though  in  this  cafe  after  her  hujband*s  death  Jhe  promt  fed  to 
fay  ity  it  was  held  not  to  eftablifti   the  note,  which  was 
void  in  its  creation. 

a.  If  given  for  an  ufurious  conft  deration. 

>  • 

Toe  where  the  defendant  having  occafio&tp  borrow  two  Lowcv. Walker, 
hunted  pounds;  two  perfons,  of  the  names  of  Harris  and  DouK- 7o8- 
StrettoD,  agreed  to  lend  it ;  but  pretending  not  to  have  the  J£affa¥'  Da,N 
uacy,  prevailed  on  him  to  take  goods,  which  they  valued  "stra.*^ 
£  two  hundred  pounds,  and  for  which  he  accepted  the  bill  s.  P. 

of 
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Bramgtoo. 
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Matter  ▼. 

Milkr. 

4  Term.  Rep. 

J40. 


of  exchange  in  queftion  in  their  favour.  JTiefe  good*, 
when  they  were  fold,  produced  but  1 17/.  The  bill  of  ex- 
change was  indorfed  over  to  the  plaintiff  fairly,  and  for  a 
valuable  confideration  -,  and  he  having  fued  the  defendant 
on  it,  it  was  refolved,  That  the  pretended  fale  of  good* 
was  to  give  a  colour  to  the  parties  to  take  more  than  legal 
intereft,  and  fo  was  ufurious.  2dly,  That  the  bill,  being 
given  in  confideration  of  this  ufurious  contract,  was  ab-  ' 
folutely  void  (under  flat*  12  Ann.  16.)  even  in  the  hands  of 
a  fair  indorfee ;  and  the  defendant  had  judgment. 

3.  If  given  for  money  nvon  at  gaming ,  or  lent  to  game 
nvith. 

As  where  in  an  a&ion  by  the  indorfee  of  a  promifibiy 
note,  it  appeared  that  it  was  given  by  the  defendanty&r 
money  lent  to  him  knowingly  to  game  with,  by  one  Churchy  who 
had  indorfed  it  over  to  the  plaintiff  for  a  valuable  confi- 
deration, it  was  held  that  flat.  9  Ann.  14.  having  declared 
all  notes,  whereof  the  whole,  or  any  part  of  the  confide- 
ration, was  money  knowingly  lent  to  game  with,  to  be  void 
to  all  intents  and  purpofes  whatever ;  and  this  note  being 
of  that  description,  it  could  never  be  recovered  in  any 
hands  whatever. 

4.  By  flat.  15  Geo.  3.  51.  u  AH  negotiable  promittbrf 
"  notes,  or  inland  bills  of  exchange,  for  a  lefs  fum  than 
"  twenty  (hillings,  are  declared  to  be  null  and  void,  and 
«  the  perfon  iffuing  them  liable  to  a  penalty  of  2o/.w 

And  by  flat.  17  Geo.  3.  c.  30.  it  is  further  ena£led,  «  That 
"  all  promifibry  notes,  bills  of  exchange,  or  draughts,  be- 
"  ing  negotiable,  to  the  amount  of  twenty  (hillings  or  up- 
"  wards,  and  lefs  than  5/.  or  for  5/.  fhall  fperify  the 
"  names  and  places  of  abode  of  the  perfon  to  whom  or  to 
"  whofe  order  they  (hall  be  payable,  bear  date  at  or  be- 
"  fore  the  time  when  they  are  iflbed,  and  be  made  payable 
«  within  twenty-one  days  after  date,  fhall  not  be  rranf- 
"  ferrable  after  the  time  limited  for  payment,  and  if  in- 
«  dorfed,  the  time  mud  be  mentioned,  and  the  name  and 
4'  place  of  abode,  and  figning,  attefted  by  witnefles." 

"  5.  Any  alteration  in  a  bill  of  exchange  in  a  mate- 
"  rial  part,  fhall  make  it  void  in  the  hands  even  of  a 
"  fair  holder  for  a  valuable  confideration." 

As  where  a  bill  was  drawn  on  the  defendant  dated  the 
26th  of  March,  three  months  afterdate,  and  accepted  by 
him j  but  while  in  the  hands  of  the  payee,  the  upper  part  of 
the  figure,  of  6  was  erafed,  and  it  flood  as  dated  the  20th. 
In  this  form  it  was  indorfed  to  the  plaintiff^  whofoed  the  ac- 
ceptors.; whim  k  was  refolved*  That  heomhtaot  recover  \ 

ft* 
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for  by  this  aeration  the  time  of  payment  was  accelerated 
and  materially  changed,  and  by  fuch  means  the  inftrument 
avoided. 

N#€>  It  is  oecefiary  to  attend  to  what  notes  are  nego*  Smith  r 
liable,  and  what   not  •,   for  if  the  plaintiff  declares  on  a  Boehm. 
note  of  hand   under  ftat.  3.  4.  Ann.  9.  and  has  judgment,  GHb.Rcp.  93. 
and  it  afterward  appears  that  the  note  was  not  negotiable, 
judgment  will  be  arretted. 

1.  In  what  Manner  Bills  of  Exchange  or  Promiflbry 

Notes  are  negotiated. 

This  is  either  by  indorfement  or  without  it,  that  is, 
merely  by  delivery. 

ift.  When  a  promiflbry  note,  or  bill  of  exchange,  is  of 
a  negotiable  nature,  it  then  only  can  be  indorfed  over  to  a 
third  perfbn  \  I  (ball  therefore  confider  the  decided  cafe* 
as  to  indorfements,  under  the  following  heads,  1.  Who 
may   indorfe  a   bill    of  exchange,  or    promiflbry   note: 

2.  In  what    manner    an  indQrfement  fhould  be   made : 

3.  The  ene&  of  the  indorfement.    4.   The  manner  and 
grder  in  which  the  feveral  parties-  are  chargeable. 

1.  Who  may  indorfe  Bills  of  Exchange,  or  Promiffory 
Notes. 

1.  The  payee  of  a  bill  of  exchange,  or  the  perfon  to 
whom  the  note  is  payable,  muft,  from  the  nature  of  the 
muadkm,  be  the  firft  indorfer. 

2.  If  a  note  is  made  to  2  feme  covert ,  {lie  cannot   indorfe  Conner  ▼. 
it;  for  the  right  is  vetted  in  the  hu(band,  and  he  alone  can  Mj«yn. 
mkrfe  it*     So  if  it  was  made  to  her  when  fole,  it  is  the  *  waf,5J/ 
£une,  for  if  Ihe  afterwards  marries,  the  bujband  muft  indorfe 

the  aate;  for  being  perfonal  property,  it  belongs  exclu- 
fady  to  the  hufband. 

3.  So  by  the  cuftom  of  merchants,  an  executor  or  adminU  st0*c,n  °n  V# 
/rater  may  indorf*  over  a  note  cr  hill  of  exchange »,  for  the  whole  3  Wilf.  r. 
property  is  in  them;  and  the  note  or  bill  is  in  its  nature  *  Str»-  i*6o. 
afigpahle.  s* a 

So  a  bill  of  exchange  may  be  indorfed  to  an  executor  or  King  v.  Thorn. 
adirnnjftrator  as  fuch,  and  be  fued  for  by  fuch  executor  or  Mic- 2?  °-  3» 
admiaiftrator :  as  in  payment  of  a  debt  due  tq  the  eftate  I'xcVm  Rep 
«f  a  fietator  or  inteftate.  487-         p* 

m  4.  If  a  note  or  bill  of  exchange  is  made  payable  to 
>  perfpns,  both Jhould  indorfe  il%  unlefs  they  are  partners." 

For 
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Carrick  ▼.  For  where  the  bill  in  queftion  was  drawn  1^  two  perfons 

rt^Pk  °^  ^  narne  °^  Maydivelly  payable  to   their  own  order, 

iTJul  *°*  tnev  wcre  not  partners,  and  one  of  them  only  indorfed  it  to  the 
plaintiff.  In  an  ad  ion  againft  the  defendant  (the  acceptor) 
Lord  Mansfield  nonfuited  the  plaintiff,  holding  that  both 
names  to  whom  the  bill  was  payable,  fhould  have  been 
indorfed.  On  a  motion  for  a  new  trial,  the  court  veri?  °t 
opinion,  That  as  to  this  t  ran  fa  ft  ion,  by  making  the  bill  in 
that  form,  "  Pay  to  us  or  our  order"  they  had  made  thera- 
felves  fo  far  partners,  that  the  indorfement  by  one  was  fuf- 
ficient.  A  new  trial  was  therefore  granted.  At  the  fecond 
trial  the  counfel  for  the  plaintiff  offered  evidence,  That 
it  was  the  ufage  and  underftanding  of  all  the  merchants 
and  brokers  in  London  that  the  indorfement  (hould  be 
made  by  both  payees  :  the  admiffion  of  this  evidence  was 
oppofed,  but  Lord  Mansfield  did  not  think  the  queftion  {o 
fettled  as  to  preclude  the  evidence  offered ;  it  was  there- 
fore admitted,  and  there  was  a  verdict  for  the  defendant. 

Smith  &  alt.  v.      j,  \n  this  cafe  Hill  and  Richardfony  being  partners  and 
Sk*  Wei  Hill  indebted to  ^e  plaintiffs,  drew  a  bill  of  exchange,  payable 
31 G.  3.  &         t0  the*r  own   °*der  on  one  Pickering  /  and  in  part  pay- 
Pafch.  31  G.  3.   ment  of  the  debt  fo  due  to  the  plaintiffs,  delivered  to  them 
B.r. MSS.       ^5  till:  but  at  that  time  forgot  to  indorfe  it,  and  th# 
miftake   was  not  obferved  at  the  time  by  the  plaintiffs. 
Pickering   accepted  the  bill  in  the  hands  of  the  plaintiffs, 
and  prom i fed  payment;  but  before   he  had  paid  it,  Hill 
and  Richard/on  became  bankrupts,  and  the  omiffion  of  the 
indorfement  being  discovered,     the   plaintiffs  applied   to 
them,  and  they  indorfed  the  bill  after  they  had  become  bankrupt*. 
An  action  being  brought  againft  the  acceptor,  it  was  ob- 
jected, That  this  action  could  not  be  maintained,  the  plain- 
tiffs deriving  their  title  by  indorfement  from  the  bankrupts: 
but  it  was  ruled  by  Lord  Kettyon^  That  the  plaintiffs  having 
taken  the  bill  for  a  valuable  confederation,  obtained  thereby 
a  complete  property ;  and  that  the  indorfement  was  merely 
the  formal    part    (the  evidence   of  the    transfer)  and    fo 
might  be  made  by  the  parties  after  they  became  bankrupts. 
On  a  motion  for  a  new  trial,  the  court  of  K.  B.  con- 
curred in  the  judge's  opinion. 

2.  In  what  manner  the  Indorfement  is  to  be  made. 

«  i.  The  ufual  mode  of  indorfing  a  note  or  bill  is  by 
«  thefe  words,  Pay  the  contents  to  A.  B.  and  figned  by  the 
«c  payee:  and  fuch  indorfement  transfers  the  property 
«<  to  A.  B.  So  alfo  may  a  bill  or  note  be  indorfed  by  a 
*<  blank  indorfement  of  the  name  alone  ;  but  there  muft  be  Ibme 
"  .evidence  that  it  is  taken  by  the  indorfee  as  property  : 

"for 


ASSUMPSIT.  31 

«  for  the  mtre  indorfement.  of  the  name  does  not  ofilfelf 
u  transfer  the  property  in  the  bill  or  note." 

As  where  the  plaintiff  having  a  bill  of  exchange  payable  ciarV  ▼.  Pigc^ , 
to  him  or  order,  on  the   defendant,  fent  it  to  his  friend  *  Sttlk-  **6. 
J.  S.  to  get  it  accepted,  having  firft  put  his  name  on  it; 
%  S.  got  it  accepted ;  but  it  not  being  paid,  the  plaintiff 
brought  his  aftion   againft  the  defendant ;    it   was   con- 
tended that   it  would  not  lie,  the  property  being  tranf-  Luca8  v> 
ferrcd  by  the  indorfement  to^  J.   8.     But  Holt>  Ch.  J.  held,  Haynes. 
That  J.  8.  had  it  in  his  power  to  a£t  either  as  indorfee  of  Salk-  J^°* 
the  bill,  by  writing  to  that   efieft   above  the   plaintiff's S#  P# 
name,  or  as  his  fervant,  by  writing  in  acquittance  to  the 
defendant  above   it,  in  like  manner :  that  not  having  writ- 
ten an  indorfement  above*  he  topk  the  note  to  receive  the 
money  as  Servant  to  the  plaintiff,  and  fo  the  adlion  well 
lay. 

And  therefore   wherein  the  a&iqn  by  the  payee,  the  Thccdv.Lovcll 
note  being  produced,  had  his  name  on  the  back  of  it ;  and  ?Stra.  1103. 
it  was  inGfted,  that  that  was  an  indorfement.     The  judge 
allowed  it  to  be  ftruck  out  in  court  *,  for  being  in  blank, 
no  property  was  transferred. 

.    2.  Abill  of  exchange  cannot  be  indorfed  over  for  a  part  Hawkins  ▼. 

of  the/urn  it  is  drawn  for  >  for  that  would  fubjeft  the  drawer  Cardy. 

or  acceptor  to  feveral  a&ions,  upon  a  contraft  which  is  |jjt  ^*s"  V*" 

entire.    But  the  holder  may  have  his  action  for  part,  if 

he  acknowledge  fatisfaftion  for  the  reft. 

Though  the  indorfee  has  received  part  of  the  rm>ney  johnfcn  v. 
from  the  indorfer  of  a  bill  of  exchange,  he  mav,  neverthe-  Kenyon. 
fefs,  have  his  aftion  againft  the  drawer  of  the  h\\\for  the  %  waf-  %6z' 
whole  amount  of  i/,  and  the  indorfer  have  his  .remedy,  for 
fo  much  as  he  has  paid,  againft  the  indorfee';  for  if  the  ac- 
tion was  brought  by  the  inddrfee  only  for  the  refidue,  the 
indorfer  who  paid  him  would  have  his  action  again  (I  the 
drawer  for  the  part  he  had  paid,  and  fo  multiply  aftions. 

But  if  the  indorfee  of  a  bill  of  exchange  receives  part  Bacon  v.  Searles. 
of  the  money  from  the  drawer,  he  can  only  recover  the  re-  H.  Blackft.  Rep. 
JUue  from  the  acceptor;  for  a  bill  of  exchange    being  an  88* 
order   from   the   drawer  to  the  acceptor  to  pay  fo  much 
money,  when  the  drawer  pays  part,  it  operates  as  a  coun- 
termand of  the  payment  of  fo  much  of  the  money,  and 
a  rekafe  to  the  drawee.     Therefore,   where  the  plaintiff 
declared  as   indorfee   of  a   bill  for  95/.   againft  the  de- 
fendant as  acceptor,  the  drawer  had  paid  60/.  and  the  ac- 
ceptor now  paid  the  remainder  into  court,  the  defendant  had 
a  verdift,  Lord  Loughborough  holding  the  above  do&rine  ; 
which  was  confirmed  by  the  court  of  C.  P. 

3  And 
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And  the  reafon  of  the  difference  of  the  Um  cafes  feems 
to  be,  That  as  the  bill  was  created  by  the  drawer  in  con- 
federation  of  the  amount  firft  advanced  by  the  payee,  or.  as 
payment  of  a  debt  to  payfce,  and  he  is  ultimately  liable,  he 
fhall  be  allowed  to  difcharge  the  bill  in  any  manner  he 
pleafes :  but  as  payment  muft  ultimately  come  from  him, 
to  allow  a  partial  payment  by  any  t>ther  party  whofe  name 
was  on  the  bill,  would  be  to  multiply  a&ions. 

"  4.  If  a  bill  of  exchange  or  promiflbry  note  is  drawn 
"  payable  to  any  perfon  or  order,  and  is  not  paid,  but  is 
"  taken  up  by  tie  drawer^  f«ch  bill  can  never  regularly 
*  after  be  indorfed,  it  is  funBus  officio,  and  no  longer  ne- 
«  gotrable." 

Beck  t.  Robky.  F°r  where  in  an  a&ion  againft  the  defendant  as  acceptor 
H.BlackA.Rc|».of  a  bill  of  exchange,  it  appeared  to  have  been  drawn 
*9-  originally  by  one  Brown  in   favour   of  Hodgfon,  on   the 

defendant,  who  acoepted  it  5  but  not  being  paid  when  due, 
Hodgfon  returned  it  to  Brown,  who  paid  the  money.  After- 
wards Brown  indorfed  it  to  the  plaintiff,  who  fued  the 
defendant ;  when  it  was  refolved,  That  the  acceptor  was 
difcharged  by  Brown  taking  up  the  bill,  by  which  there 
was  an  end  of  its  negotiability. 

Plenlut  3  Term  "  Though  the  rule  Is  laid  down  thus  generally  in  this 
R#p.  82.  "  cafe,  yet  it  muft  be  taken  with  tome  qualification ;  for 

"  the  rule  feems  rather  to  be,  that  where  a  bill  or  note  is 
"  indorfed  after  it  i£  due,  as  that  is  a  fufpicious  circum- 
"  fiance,  it  is  incumbent  on  the  party  who  is  to  receive 
"  it,  to  fatisfy  himfelf  that  it  is  a  good  one,  as  otherwife 
"  he  (hall  be  prefumed  to  take  it  only  en  the  credit  of  the 
"  perfon  from  whom  he  received  it.  And  therefore  if  the 
"  indorfee  of  a  bill  or  note,  fo  indorfed  after  it  is  due,  fue 
"  the  acceptor  of  the  bill,  or  maker  of  the  note,  the  de- 
"  fendant  fhall  be  allowed  to  go  into  every  circumftance 
"  of  defence  he  might  have  had  againft  the  original  party 
"  to  whom  it  was  payable." 

Brown. v.Davis.  Therefore  where  the  defendant  was  the  maker  of  a 
3  Term  Rep.  80!  promiflbry  note,  payable  to  one  Sandal  or  order,  and  he 
Taylor  v.  had  indorfed  it  to  one  Taddy,  who  had  noted  it  for  non- 

j^iT^Geo  %  payment,  and  afterwards  the  defendant  paid  Sandal,  but 
neglefted  to  take  up  the  note.  Sandal  having  paid  Taddy, 
got  the  note  again,  and  pafled  it  to  the  plaintiff  long  after 
it  was  due,  who  now  brought  his  a£Hon  agninft  the  defen- 
dant. It  was  refolved,  That  the  defendant  fliouldhave 
been  admitted  to  give  evidence  of  thofe  fads ;  that  the 
noting  was  a  ftrong  circumftance  of  fraud,  and  that  flight 
evidence  (hould  weigh  with  the  jury  to  prefume  that  the 
indorfee  was  acquainted  with  the  fraud. 


A 
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So  a  bill  atfirft  negotiable,  may,  by  the  indorfement,  Anchcr  ▼.  Bank 
be  reftraincd  from  being  further  negotiable.  of  *»&**> 


ante.. 


5.  By  Hat.  17  Geo.  3.  30.  All  indorfements  of  pro- 
mtHbry  notes  or  bills  of  exchange,  under  5/.  drawn  pur* 
fuant  to  the  directions  of  the  ftatutc  (ante,  fol.  28.)  muft  be 
indorfed  by  the  words  "  Pay  the  contents  to  A.  B.  oror- 
«  der/'or  fuch  fhall  be  void. 

3.  Of  the  Effett  of  the  Indorfement. 

1.  "  The  indorfement  always  follows  the  nature  of  the 
n  bill  or  note  fo  indorfed." 

As  where  the  bill  was  drawn  by  R.   Clive,  payable  to  Edie  v.  Eaft 
Campbell  or  order,  and  indorfed  by  him  to   Ogilby,  omitting  India  Company, 
the  words  or  order,  who  indorfed  it  to  the  plaintiff,  it  was  ^{"Tr1^6* 
adjudged  that  the  bill   was  furthor  negotiable,    and  not  \95% #c.  cp* 
confined  to  Ogilly,  to  whom  it  was  indorfed  by  name  only, 
though  thefe  words  or  order  were  wanting,  for  that  the  in-  ~ 

dorfement  followed  the  nature  of  the  original  bill,  which 
was  negotiable  •,  that  therefore  the  plaintiff  might  recover 
as  indotfee  of  Ogilby. 

So  where  the  plaintiff   declared  on  a  bill  of  exchange,  Achefon  v. 
indorfed  to  him  or  order,  and  on  producing  the  bill,  the  f^™*"' 
words  or  order  in  the  indorfement  were    wanting,  it   was 
adjudged  to  be  no  variance,   for  the  bill  being    drawn  More  ▼.  Mau« 
originally  payable  in   that  form,  the  want  of  thofe  words  5,m?- 
in  the  indorfement  did  not  alter  its  nature,  but  it  remained   om'3la* 
negotiable  in  the  fame  form  ft  ill. 

"  So  an  indorfement  may  be  made  to  a  performs  order 
"  only,  and  fuch  {hall  be  good  as  an  indorfement  to  the 
"  perfbn  himfelf." 

For  where  a  bill  of  exchange  was  indorfed  thus,  by  the  Fiflier  v.  Pom- 
payee,  « «  Pay  the  contents  to  the  order  of  Mr*  Fijber?  and  &*«• 
he  brought  his  action  as  indorfee,  to  which  there  was  a  Carth'40?* 
demurrer  for   caufe,  that   the  indorfement  not  being  to 
himfelf  ifl  perfon,  that  he  could  not  bring  the  action :  but  it 
vas  over-ruled,  as  this  was  the  ufual  form  among  mer- 
chants, and  an  indorfement  to  his  order  transferred  the 
property  to  himfelf . 

2.  But  the   indorfer  of  a  bill  of  exchange  may  charge  Smallwood  r» 
himHf  with  terms  different  from  the  tenor  of  the  bill  as  Vc™». 

at  firft  drawn,    for  he  is  as  a  new  drawer,  and  may  be  x        47 
declared  againri  as  affuming  to  pay  according  to  the  terms 
of  the  indorfement,  which  would  be  bad  againu\the  drawer: 
as  if  a  bill  be  payable  tbefrfi  of  May,  he  can  iadorfe  it  a* 

D  payable 
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.dorfeefliould  hate  made  further  enquiries,  and  attempted 
to  have  found  hitn  out. 

So  it  has  been  frequently  ruled  by  Lord  Mansfield, 
that  is  no  excufe  for  not  demanding  payment  from  the 
maker  of  a  promiffory  riote  or  acceptor  of  a  bill,  and 
not  giving  notice  of  the  non-payment,  that  the  maker  of 
the  note,  or  the  acceptor  of  a  bill  of  exchange,  had  become 
a  bankrupt^  as  many  means  might  remain  of  payment,  ad 
by  the  aiTiftance  of  friends  or  otherwife. 

But  the  indorfer  may  fuperfede  the  neceffity  of  fuch  a 
demand  on  the  maker  of  the  note  by  his  own  aft,  as  if  he 
pays  part  of-  the  note ;  for  that  discharges  the  maker  to- 
tally, and  fubjefts  himfelf  with  the  whole,  and  in  fuch 
cafe  a  demand  from  the  maker  of  the  note  was  held  to  be 
unneceflary. 

Hull  v.  PitfieM.      So  where  the  indorfee  fued  the  maker  of  the  note,  and 
i  Wilf.  46.         /j/j  hail  paid  the  money,  it  was  adjudged  that  the  indorfer  was 

clearly  difcharged,   lor  it   was  the  fame  as  if  paid  by  the 

drawer  himfelf. 

4.  As  every  indorfer  is  therefore  as  a  drawer  in  refpe& 
to  the  indorfee,  if  the  a&ion  is  brought  by  the  indorfee 
-againjl  the  indorfer,  he  is  never  called  on  to  prove  the  hand- 
writing of  the  drawer  ;  for  the  indorfer  is  liable  on  his  own 
indorfement  though  the  bill  was  forged. 

But  if  the  indorfee  brings  an  aflion  againjl  the  acceptor  « 
of  fc  bill  of  exchange,  he  mud  prove  the  hand-writing  of 
the  Jirjl  indorfer,  even  though  there  were  feveral  indorfe- 
ments  on  it  when  accepted,  for  a  bill  of  exchange  is  no 
payment  to  the  perfon  in  whofe  favour  it  is  drawn,  unlefs 
it  has  been  indorfed  by  him. 

u  Therefore  if  the  name  of  the  firft  indorfer  is  forged* 
u  or  cannot  be  proved,  the  holder  cannot  recover." 

As  in  the  cafe  of  Cheap  «.  Harley,  ante  5.  where  the 
payee's  name  being  forged,  the  acceptor  was  compelled  to 
pay  the  bill  over  again. 

Mead  v.  Young  So  whcre  in  an  aftion  hY  tnc  indorfee  againft  the  ac- 
4  Term  Rep.  ceptor,  the  cafe  was,  that  the  bill  was  drawn  at  Dunkirk, 
**•  by  one  Christian,  on  the  defendant  in  London,  payable 

«  to.  Henry  Davis  or  order,"*  this  was  irtclofed  in  a  letter 
from  Chriftian, ,  and  got  into  the  hands  of  a  Henry  Davis, 
but  not  the  perfon  in  whofe  favour  it  was  intended  to  have 
l>een  drawn.  The  defendant  accepted  the  bill,  and  being 
applied  to  by  the  plaintiff,  with  whom  Davis  had  difc 
counted  it,  he  acknowledged  his  acceptance,  but  after- 
wards 
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wards  difcoveringthe  fraud,  he  refufcd  to  pay  it ;  on  ao 
turn  brought  againft  him,  it  was  refolved,  that  the  defen- 
dant (hould  have  been  allowed  to  have  gone  into  evidence, 
tiat  the  payee's  name  indorfed  on  the  bill  was  not  the 
name  of  the  real  perfon  to  whom  the  bill  was  drawn  pay- 
able, in  which  cafe  the  plaintiff  could  not  recover,  though 
there  was  no  fraud  in  the  holder,  who  njight  come  bori& 
fide  by  the  bill. 

Bat  where  a  bill  of  exchange  was  drawn  payable  to  a  Gibfon  v.^ 
ji8kkuspayec%  and that  intern  ft  the  acceptor >  a*  well  a>  to  the  ▼•  Miaec 
drawer,  who  had  fo  drawn  it,  and  the  name  of  the  fictiti-  Ft£or/  R 
oas  payee  indorfed  on  it%  with  the  kmvfhdgi  aJfo  *f  the  oc-  *^ c      cp' 
ceptur,  which  fictitious  indorsement   was  to    the    drawer 
hanfelf  or  order,  and  he  (a$indorfee)  indorfed  the  bill  over 
to  the  plaintiffs  for  a   valuable  coniideration,   k  was  re- 
Jbhred  that  the  acceptor  {hould  not  be  allowed  to   avail 
himfelf  of  the  ckcumftance,  that  the  payee's  hand-writing 
assthe  firft  indorfer  could  not  be  proved*   6 nee  there  was 
no  perfon  in  being  as  payee  in  this  cafe,  and  that  known 
to  the  acceptor,  when  he  accepted  it ;  but  he   fliould  be 
liable  to  it  as  a  bill  payable  to  bearer,  or. perhaps  as  a  bill 
payable  to  the  order  of  the  drawer,  or  on  a  count,  ftating 
the  ipeeiaJ  chcumftances. 

In  this  cafe  the  defendant  and  others  drew  a  bill  on  the  Tatlock  v. 
defendant  alone,  in  favour  of  a  fictitious  payee,  the  name  Vxcr*   Rep 
of  this  fictitious  payee  he  indorfed  on  it  to  himfelf,  and  then  t74, 
he  mdorfed  it  over  to  the  houfe  of  Lewis  and  Potter,  who 
indorfed  it  over  for  a  valuable  coniideration  to  the  plaintiffs. 
On  the  fame  objection  on  the  part  of  the  acceptor,  as  in  the 
lad  cafe,  the  court  over-ruled  it,  and  held  that  the  plaintiff 
nught  recover  on  a  count  for  money  had  and  received,  or 
money  paid. 

j.  If  an  action  is  brought  on  a  prpmiflbry   note  againft  Guichard  ^ 
tht  maker  by  the  per/on  to,  H»hc9n  it  is  made  payable*  the  defend-  Roberts, 
aat  will  be  admitted  to  impeach  the  promtfe,  an4  go  into  *  Blackft.  Rep. 
iHe  otrnGderation  :    as  to  fhew  it  was  illegal,  a$  here,  that  445" 
it  vas  given  on  a  fmuggling  confederation \  or  to  (hew 
4it  it  was  delivered  as  an  elcrow;  exgr.  as  a  reward  for  M»«*Auft<»t 
procuring  the  defendant  to  be  reftored  to  an  office,  which  x  tn'   74' 
tbe  plaintiff  had   not  effected,  and  fo  the  condition  was 
a*  performed:    in  which  cafe  the  plaintiff  could  not  re-  Snclling  ▼. 
cover.    Bat   when  the  action  is   not  between  the  original  ?rigf! "  R"fr 
ftrtm  iktmfehxs,   as  where  it  is  by  the  mdorfee*  the  con-  k.  p.  474. 
Ua*im  of  the  note  fhall  not  be  allowed  to  be  difputed. 
Btticluic  where  the    action  was    againft    the  indorfer, 
imi  Rajmmd'wcfM  act  (uftr  him  to  give  in  evidence, 

that 
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Collctt  Ti  Grif-  that  the  plaintiff  deiired  him  to  indorfe  the  note,  to  en- 
CHHU  ^Bull*  a^e  '1*m  to  ^"nS  *n  a&*on  againft  the  drawer  of  the  note, 
n!  P.  274.        anc^  had  prom  i fed  that  he  would  npt  fue  him. 

*«  But  where  a  perfon  gives  a  note  for  the  purpofe  of 
«c  aiding  another  in  fraud,  as  in  procuring  a  marriage,  ex 
«  gr.  fuch  note  fhall  be  abfolute  againft  him." 

Montcfioriv.  As  where  the  plaintiff  being  engaged  in  a  marriage- 
MBbA°R«o  treaty>  ^c  defendant  who  was  his  brother,  to  aflift  him  in 
3*3.  ''     ^is  defigns,  and  to  reprefent  him  as  a  man  of  fortune, 

gave  him  a  note  for  a  large  fum  of  money,  as  the  balance 
of  accounts  between  them,  which  the  defendant  acknow- 
,  ledged  to  have  in  his  hands,  though  in  truth  no  fuch  ba- 
lance exifted,  it  was  refolved,  That  where,  upon  propofals 
of  marriage,  third  perfons  make  reprefentations  different 
from  the  truth,  they  fhall  be  bound  to  make  them  good. 
Therefore  the  defendant  having  mifreprefented  the  plain- 
tiff's circumftances  to  the  amount  of  the  note,  he  fliouM 
be  chargeable  with  it. 

Per  Bulkr,  J.         f«  And  fo  in  the  cafe  of  bills  of  exchange,  ofttr  indorfo- 

TennRfp.6z5.ee  rnenty  the  acceptor  fhall  not  be  allowed  to  queftion  the 

"  bill  as  forged,  for  he  is  bound  by  his  acceptance,  even 

<c  though  the  bill  was  forged,  from  the  credit  it  receive* 

!c  from  the  indorfee,by  reafon  of  the  acceptance." 

Price  v.  Neale.  And  therefore  where  two  bills  of  exchange  were  actually 
3  BUckft3R4#  *orSed  on  t*le  Plaintiffi  and  the  defendant  took  them  as 
390.  s.  C.  lCP"  indorfee  bona  fide,  and  the  plaintiff  had  paid  the  money  j 

it  was  adjudged  that  he  could  not  recover  it,  back  from 

the  fair  indorfee. 

Jennys  v.  So  where  in  an  aftion  by  the  indorfee  of  a  bill  of  ex- 

•  Fawler.  change   againft  the  acceptor,  the  plaintiff  refted  on  the 

$  Stnu  946.  proof  of  the  acceptance,  the  defendant  offered  to  prove  k 
a  forged  bill,  by  calling  perfons  who  knew  the  hand  of  the 
drawer,  and  who  would  fwear  they  did  not  believe  it  to  be 
his ;  but  Ch.  J.  Raymond  refufed  to  admit  this  evidence 
from  the  danger  to  negotiable  notes,  andbecaufe  a  man 
might  by  defign  write  contrary  to  his  ufual  method,  and 
inclined  ftrongly  to  think  that  proof  of  aftual  forgery, 
would  not  excufe  the  defendant  againft  his  own  acceptance, 
which  had  given  the  bill  a  credit  with  the  indorfee. 

6.  «  No  perfon  can  be  charged  through  the  medium 
<«  of  a  bill  of  exchange,  as  drawer,  acceptor,  or  indorfer, 
.«?  unlefs  his  name  appears  on  the  bill;  for  if  the  holder 
««  of  a  bill  of  exchange  fends  it  to  market,  without  in- 
«  dorfing  his  name  on  it,  he  fells  the  bill,  and  the  perfon 
«  who  gives  cafh  fox  it,  takes  it  on  the  credit  of  thole 

"  only 
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*  only  whofe   names   appear  on  it :  this  is,  provided  the 

*  holder  does  not  know  the  bill  to  be  a  bad  one ;  for  if  he 

*  knows  the  Ml  to  be  bad,  he  fliall  refund  the  money,  on 
"  account  of  the  impofition." 

So  that  if  a  merchant  having  fuch  a  bill,  gives  it  to  his  Fenn  v.  Ham- 
clerk  to  get  discounted,   with  injunctions  not  to  put  his  name  Ton. 
on  it,  the  matter  (hall  never  be  called  on  for  the  money;  but  3  Te™**p- 
if  he  giro  it  to  his  clerk,  and  does  not  fay  that  he  will  not  in-  ^Tenn  Rep. 
dcrfe  it,  and  the   clerk  warrants  the  bill,  he  fliall  be  con-  177. 
Bdacd  as  the  agent  for  the   merchant,  and  his  act  (hall 
bind  him,  and  the  merchant  (hall  be  liable  to  the  holder  in 
an  action  for  money  bad  and  received. 

2.  Of  Bills  of  Exchange,  or  Notes  negotiable  without 
Indorfement. 

This  is  the  cafe  of  all  notes  payable  to  bearer  or  to   J.  S.  3  Burr.  15a  1. 
and  bearer,  which   from   their  nature  require  no  indorfe- 
ment, but  are  transferable  by   delivery  only;   in    which 
cafe,  the  perfon   who  comes  fairly  by   fuch  bill  or  notet  ^f.*011'8  cafc" 
may  bring  in  action  on  it  in  his  own  name.     But  where  *      w-»35« 
the  action  is  fo  brought  by  the  bearer  in  his  own  name,  it 
is  incumbent  on  him  to  prove  that  he  gave  for  it  a   fair  and 
valuable  con&ferarion. 

tf  And  it   matters  not  how  the  perfon  who  poffefled  it  Miller  v.  Race. 
a  came  to  pofleflion  of  the   bill  or   note,  provided  the  *  Bur.  45a. 
u  holder  who  brings  the  action   gave  for  it  a  good  con- 
u  federation,  and  came  by  it  in  the  fair  courfe  of  trade." 

For  where  the  mail  was  robbed  and  a  Bank  of  England  Gnnt  v- 
note  taken  out,  which  was  paffed  by  the  highwayman  to  ^^"^5 
die  plaintiff',  who  was  an  innkeeper,  in  the  courfe  of  his  1  Black.  Rep. 
bdinefs;  this  was  adjudged  to  give  a  full  and  indefeafible  485.  s.  C, 
yiupeUy  in  the  note  to  the  inn-keeper. 

In  like  manner  where  the  defendant  gave  to  one  Bicknell, 
vbo  was  his  (hip's  huiband,  an  order  on  his  banker,  in 
thofe  words,  "  Pay  to  the  fliip  Fortune,  or  bearer,  70/.* 
BidnelJ  loft  the  note.  The  perfon  who  found  it  patted  it 
to  the  plaintiff  in  payment  of  money  for  goods  bona  fide 
fold,  and  the  plaintiff  recovered  in  this  action  the 
amount  of  the  bill. 

a  And  the  cafe  is  the  fame  of  a  bill  of  exchange  which 
u  }&*  h  indorfement* 

Tat  where  in  an  action  on  a  bill  of  exchange  againikpcacock  ▼. 
(he  defendants  as  drawers,  the  cafe  was,  that  the  bill  was  Rhodes. 
fawn  by  the  defendants s  at  Halifax,    in  Yorkfoire,  onDowS161* 

Smith 
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Smith  and  Payne,  of  London,  payable  to  one  Ingham  or 
order;  Ingham  indorfed  it  to  one  Daltry,  who  indorfed 
it  to  one  Fifher,  from  whom  it  was  ftoien  j  it  was  afterwards 
paffed  to  the  plaintiff,  who  was  a  mercer  at'  Scarborough, 
in  payment  of  goods,  by  a  perfon  who  called  himfelf 
William  Brown,  who  indorfed  it  in  that  name.  On 
action  brought  againft  the  defendants,  the  plaintiff  re- 
covered, the  court  being  of  .opinion,  that  a  blank  in- 
dorfement  was  as  if  made  payable  to  bearer,  and  that  the 
plaintiff  having  taken  it  in  the  fair  courfe  of  trade,  had  no- 
thing to  do  with  the  intermediate  tranfadtion,  he  not  being 
privy  to  it. 

Anon.  Silk,  Thefe  decifions  are  founded  on  the  confideration  due  to 

***•  bills  of  exchange  and  promiflbry  notes  as  the  medium  of 

fjufinefs,  whofe  circulation  is  not  to  be  impeded.  And 
therefore  a  bill  if  loft  and  found  by  any  perfon,  gives  him 
no  property  againfi  the  owner,  though  it  doerf  againft  all 
other  perfons,  and  the  owner  may  have  trover  for  the  bill 
in  the  finder's  hands;  but  when  it  once  becomes  fairly 
transferred  in  the  courfe  of  trade,  the  owner's  property 
is  from  that  time  $t  an  end* 

x  (t  Therefore  if  a  banker,  or  the  acceptor  of  a  bill  of 
**  exchange,  pays  a  bill  fo  drawn  on  him,  he  (hall  not  be 
v  «  liable  tp  the  owner  of  the  bill,  if  the  bill  has  been  loft 
**  or  ftoien;  provided  fuch  payment  has  been  made  by  them  in 
**  the  fair  courfe  of  trade  and  bufwefs? 

De  Silva  v.  for  where  in  trover   for  a  bill,  draft,  or  check,  drawn 

Full<L  d  Eaft  ^  one  ^OX  on  t^ie  defendants,  who  were  bankers,  payable 
1776.  MSS.  " t0  ^°'  43  7>  or  bearer  on  demand,  it  was  drawn  rhe  17th 
rf  June,  but  dated  the  18th.  On  the  17th  the  plaintiff 
received  it,  that  day  he  loft  it,  and  the  fame  day  ( 1 7th) 
it  was  presented  to  the  defendants,  who  paid  it ;  it  was 
proved  to  be  contrary  to  theufual  courfe  ofbufinefty  to  pay 
drafts  before  the  day  on  which  they  were  dated,  and  on  that 
ground  the  plaintiff  had  a  verdift. 

I  have  hkherto  confidered  thofe  matters  in  which  pro- 
minory  notes  and  bilk  of  exchange  agree,  viz.  that  nego- 
tiability which  is  common  to  both.  I ,  mall  now  confider 
thofe  points  wherein  they  differ ;  that  is,  the  acceptance  qnd 
pr&teft  ofbiUf  of  exchange, 

3.  Of  the  Accejtfance  oi  Bills  of  Exchange. 

Under  this  I  (hall  confider,  ift.  What  (hall  amount  to 
M  acceptance,  adry.  Of  the  manner  of  acceptance.  3dly- 
Of  the  efcft  of  an  acceptance,  and  how  it  may  be  dift 
charge*. 

I,  What 
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i.  What  jhall  amount  to  an  Acceptance. 

i.  A  verbal  acceptance  of  a  bill  of  exchange  ihall  be  Lumley^. 
Sufficient  to  charge  tie  acceptor.  Palmer. 

ftStra.  ioao. 

But  note,  that  if  the  acceptor  does  not  pay.,  in  which 
cafe  the  payee  muft  refort  to  the  drawer,  the  acceptance 
mud  he  in  writings  in  order  to  charge  the  drawer  with  cofts 
and  damages >  if  the  bill  is  an  inland  bill  of  exchange  by 
flat.  3  &  4  Ann.  c.  9.  and  if  a  foreign,  by  ftat.  9  & 
10  W.  3.  c.  17. 

2.  But  the  mere  anfwer  of  a  merchant  to   the  drawer,  Per Lord  Mans- 
«  that  he  would  duly  honour  tie  bill"  is  no  acceptance  ex-  ^cld- 

cept  accompanied  with  other    circumftances,   which  may    owP'^3- 
induce  a  third  perfon  to  take  it  by  iridorfement ;  but  if 
there  are  any  fuch    circumftances  it  may  amount  to  an 
acceptance,  e?en  though   the  anfwer  be  contained  in  a 
letter  to  die  drawer. 

As  where  other  words   are  added  to   thefe,  they  may  Per  Lord  Hard- 
amount  to  an  acceptance.     As  where  a  merchant  by  letter  wicke. 
fays,  "  Tour  billjballbe  duly  honoured  and  placed  to  your  debit."  l  Atk- 6l** 
This  was  adjudged  to  be  a  fufficient  acceptance. 

3.  «  The  acceptance  may  be  an  abfelute  or  a  conditional  aStra.  115a.  \ 
«  undertaking.     If  a  conditional  one,  the  holder  may  refufe  Cowp.573. 

«  it  •,  but  if  he  adopts  it,  it  (hail  charge  the  drawee  when  J^J* sh°- 
u  the  condition  is  performed/'  awilf.9. 

«  And  whether  an  acceptance  is  abfolute  or  conditional 
"  is  matter  of  law  and  not  of  fad :  and  the  payee  muft 
**  at  the  time  of  tendering  it,  take  it  in  one  light  or  other, 

*  and  abide  by  fuch  election ;  for  if  he  conceives  the  ac- 

u  ceptance  to  be  conditional,  and  does  any   a<5t  by  which  ' 

*  he  (hews  his  diflent  to  fuch  acceptance,  in   fuch  cafe 
a  he  cannot  afterward  fue  the  drawee  as  acceptor" 

Therefore  where  the  plaintiff  declared  againft  the  defen*  s      t  v 
font,  as  acceptor,  and  the  circumftances  were,  that  the  bill  was  Matthews. 
drawn  on  the   defeudant  payable  to  one  Lenox,  forty-one  a  Tcnn  ReP* 
flays  after  fight;  Lenox  indorfed  it  to  the   plaintiff.     In  l8a* 
Qepimker  the  plaintiff's  clerk  prefented  the  bill  to  the  de- 
fendant for   acceptance,    who  told  him  that  the  drawer 
bsA  coofigaed  a  <hip  and  cargo  to  him  and  another  perfon 
at  Briftol;  but  as  he  could  not  know  whether  the  (hip 
would  arrive  at  London  or  Briftol,  he  could  not  then  ac- 
cept the  bill ;  upon  which  the  clerk  iaid,  he  would  leave  - 

the  bill  upon  condition  (hat  if  the  defendant  did  uot  after- 
ward 
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ward  accept  it,  that  he  fliould  be  at  liberty  to  note  it 
from  the  time  when  he  had  firft  prefented  it.  Tt>  this  die 
defendant  afiented,  and  the  bill  was  left  accordingly. 
In  the  month  of  O&ober  the  clerk  called  again,  and  the 
defendant  being  prefied  to  give  an  anfwer  whether  he 
would  accept  or  not,  faid  "  the  bill  was  a  good  one,  and 
that  it  would  be  paid,  even  if  the  Jbip  was  loft?  The  clerk 
on  this  carried  the  bill  to  a  notary,  and  noted  it  for  non  accept- 
ance from  the  time  it  had  firft  been  tendered;  the  fhip  arrived 
fafe  in  London,  and  was  difpofed  of  by  the  defendant, 
and  then  the  plaintiff  brought  his  aftion  againft  the  de- 
fendant as  acceptor.  It  was  refolved,  That  this  was  only 
a  conditional  acceptance >  which  the  party  had  liberty  to 
adopt  or  not ;  that  having  refufed  it  by  noting  the  bill,  he 
was  not  at  liberty  afterwards  to  fue  the  defendant  as  ac- 
ceptor. 

In  queftions  therefore  between  the  payee,  or  indorfee,     ( 
and  the  acceptor,  the  matter  often  turns  upon  what  is  an 
abfolute  and  what  a  conditional  acceptance.    As  to  which 
it  has  been  decided, 

1.  *c  Where  the  acceptance  is  made  with  reference  to  fame 
"  fundi  which  is,  to  provide  for  payment  of  the  bill,  it  is  a 
"  conditional  acceptance.0 

Pierfon  v.  As  where  the  drawees  of  a  bill  of  exchange  received  a 

Duplop,  navy  i>ii|  afligned  to  themfclves,  as  a  counter  fecurity  for 

<wp.57f  the  payment  of  the  bill  drawn  on  them,  and  on  the  bill 
being  tendered  for  acceptance,  they  faid,  «  that  they 
could  not  accept  the  bill  of  exchange  till  the  navy  bill 
was  paid."  This  was  held  to  be  an  undertaking  to  accept 
when  the  money  was  received  on  the  navy  bill,  and  when 
received  the  drawee  liable. 

Smith  v.Abbot.     Sp  where  the  defendant  accepted  a  bill  of  exchange  to 
astra,  1x5a.      pav  fy  «  when  goods  configned  to  him,  and  for  which  the 

bill  was  drawn  were  fold,"  it  was  held  to  be  a  conditional 

acceptance. 

2.  «  Where  the  acceptance  is  made  with  reference  to  any 
"  account  between  the  parties,  it  {hall  be  deemed  condi- 
"  tional." 

Molloy  De  Jur.      As   where  a  merchant  fays,  "  leave  the  bill  with  me, 

Mur.,  »8o.         an(|  j  wyj  i00k  oyer  tjjC  acco*unts  between  the  drawer  and 

me;    call  to-morrow,  and  accordingly  the  bill  (hall  be 

accepted;"  this  is  not  an  abfolute  acceptance,  becaufe  it 

refers  to  a  balance  of  account. 

4.  "  Wherever  the  drawee  gives  a  credit  to  the  bill  by  any 
«  atl  whatever,  that  {hall  b$  deemed  an  acceptance,  and 
«  {hall  bind  him. 

As 
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As  where  a  bill  was  drawn  by  one  Newton  on  Withy  (the  Moor  ▼.  Withy. 
defendant)  in  favour  of  Scot,  who  indorfed  it  to  the  plain-  Znu'^°p '  *" 
tiff.     He  tendered  it  for  acceptance  to  the  defendant,  who  ^"a 
underwrote  thus ;  w  Mr.  Jack/on,  pleafe  to  pay  this  note, 
and  charge  k  to  Mr.   Newton's  account.     2J.  Withy.79  It 
was  iuGfted  that  this  was  no  acceptance,  for  the  defendant 
did   not  mean    to  become  the   principal  debtor,  it    was 
only  a  direction  to  Jack/on  to  pay  out  of  a  particular  fund  $ 
and  if  there  was  no  fund,  the  money  was  not  to  be  paid. 
But,  per  Curiam,  the  underwriting  is  an  acceptance,  and 
the  mode  of  payment  is  a  tranfa&ion  between  them  two 
only,  and   it  fignifies  not  to  what  account  it  is  to  be  put 
when  paid.' 

So  where  the  defendant  on  whom  the  bills  were  drawn,  wilkinfonv, 
in  a  letter  faid, "  I  will  pay  the  bills  in  cafe  the  owners  of  Lutwidgc. 
the  fhip  Queen  Ann  do  not;  I  think  neceflary  to  acquaint x  Stra.648. 
them,  but  reft  fatis£ed  of  the  payment."     This  was  held 
to  be  a  good  and  fufficient  acceptance,  being  an  under- 
taking at  all  events  i;o  pay  the  bill. 

For  an  implied  acceptance  is  fufficient  to  charge  the  Comb.  401. 
drawee,  and  that  need  not  be  in  the  form  of  a  promife, 
as  any  thing  written  on  the  bill  by  the  drawee  not  expref* 
fing  a  direcl:  refufal  to  accept,  as  prefcnted,  feen,  will,  if 
unexplained  by  other  circumftances,  be  deemed  an  ac- 
ceptance. 

But  where  a  perfon  received  a  bill,  kept  it  for  fix  days,  Powell  v. 
and  entered  on   it  No.  84.  5  May;   this  was  adjudged  not  Moni«r« 
to  be  a  fufficient  acceptance,   it  being  proved  to  be  the  J      '    lu 
cuftom  of  the  drawee  fo  to  mark  and  enter  all  bills >  whether 
he  meant  to  accept  them  or  not. 

So  where  a  Tequeft  was  made  to  the  drawee  to  accept  Smith  v.Niflea, 
a  bill,  and   to   fecure  himfelf  by  drawing  a  bill  to  the  £ri£ *SG«*-3* 
amount  of  the  firft  on  a  third  perfon,  it  was  held  that  the  Rep/j^"* 
mere  aft  of  drawing  fuch  bill  as  direcled  did  not  amount  to  an 
acceptance ;  and  he  having  paid  the  bill  drawn  on  him, 
and  that  which  he  had  drawn  on  the  third  perfon  being  dif- 
honoured,  he  recovered  back  again  the  money  he  had  paid. 

2.  Of  the  Manner  of  Acceptance. 

1.  «  No  perfon   (as  wife  or  fervant)  can  accept  a  bill  Molloy  a8% 
*  of  exchange  fo  as  to  bind  the  mafter  without  lawful  au- 
"  thority  (as  a  letter  of  attorney  or  the  like)  unlefsfuch 
«  perfon  has  ufuatty  done  Jo  in  the  abfence  of  the  mafter ',  and  for 

.     «  his, 
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«  his  account.  And  if  fuch  perfon  accepts  a  bill  generally 
«  drawn  on  him,  though  on  hi&  matter's  account,  it  ihatt 
€(  bind  the  perfon  himfelf,,  and  not  his  principal" 

Thomas  t.  For  where  the  plaintiffs  were  indorfees  of  a  bill  of  ex- 

Biftop.  change,'  drawn  in  thefe  words,  **  Thirty   days  fight  pajr 

a  Sua.  915.  to  7*.  S.  or  order,  200/*  value  received,  and  place  the  fame 
to  the  account  of  the  York-Buildings  Company,  as  per 
advice  frpm  Gfiarles  Mildmay*  To  Mr.  H.  Bi/Bop, 
Gamier  of  the  York-Buildings  Company,  at  their  houfe^ 
Winchefter-ftreet,  London-  Accepted  13  June,  1732,. 
H.  Si/hop"  it  was  proved  for  the  defendant,  That  the 
letter  of  advice  was  addrejjed  to  the  Company ,  that  the  bill 
was  brought  to  their  houfe,  and  that  he  was  ordered  to 
accept  it,  as  he  did  others.  But  it  was  refolvcd,  on  a 
motion  for  a  new  trial,  that  the  defendant  was  perfonally 
liable*,  for  it  was  drawn  on  him,  accepted  generally,  and 
ftot  as  a  fervant  to  the  company  5  to  whofe  account  he 
tad  no  right  to  charge  it  till  he  had  actually  paid  it ; 
that  this  being  an  aftion  by  an  indorfee>  it  would  be  of 
dangerous  confequence  to  trade  to  admit  evidence  from 
cxtrinfic  circumftance,  as  the  letter  of  advice.  That 
this  differed  widely  from  the  cafe  of  a  bill  drawn,  ad- 
drefTed  to  the  mafter,  and  underwrote  by  the  fervant,  m 
which  cafe  the  fervant  would  not  be  liable,  but  his  ac- 
ceptance be  confidered  as  the  aft  of  the  matter :  that  a  bill 
of  exchange  was  a  contraft  to  bind  the  parties,  and  the 
whole  of  it  fhould  appear  in  writing  ;  that  here  was  no- 
thing in  writing  to  bind  the  company,  nor  could  any  aftiort 
be  maintained  againft  them  on  it ;  for  that  the  addrefs  ta 
the  defendant  was  only  to  denote  the  perfon,  and  his  place 
of  abode,  with  more  certainly.  But  they  faid,  that  had 
the  aftion  been  by  the  payee  1.  S.  it  might  have  been  dif- 
ferent, as  he  was  privy  to  the  tranfaftion*  and  tendered  the 
bill  to  the  company ;  but  the  plaintiff  being  a  Granger* 
that  thefe  circumftances  could  not  be  confidered  5  fo  he 
had  judgment. 

Finfcneyv.HalL      2.  Where  there  are  two  joint   traders,  and  one-  accepts 
Salk.  126.         a  bill  drawn  on  both  for  himfelf  and  partnef,    it  binds  both 
if  it  concerns  the  trade  ••  otherwife,    if  it   concerns  the   ac«* 
ccptor  only  in  a  diftinft  interelt  and  refpeft. 

"Wigerfloffv.  3.  Drawee  of  a  bill  of  exchange  may  accept  it  ar  to  party, 

Kecne.  or  ne  mav  accept  it  to  pay  half  money  and  half  goods >  or  nuben 

Smith  "scar.  SP°^S  °f  **>'  drawer  are  fold;   but    the  payee   may  refufe 

Eaft.i4G.  a.  fuch  a  partial  acceptance  and  proteft  the  bill;   that   isy  if 

Builer  N.  P.  the  bill  is  accepted  in  part,  there  mud  be  a  proteft,  if   nofe 

*?x*  fox  the  whole  fum,  at  leaft  for  the  part  unpaid.   After  |?»y>» 

MoUoy  281.  o^at  there  lauft  be  a  proteft  of  the  rc&hie* 

4- "The 
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4.  *  The  acceptance  of  a  bill  fhould  be  upon  the  bill  it- 
*  Jfdf\  but  there  may  be  a  collateral  agreement  made  be- 
41  fore  the  bill  has  exiftence,  as  an  agreement  to  accepts  and 
41  itjhall  bind  the  party  fo  agreeing" 

As  where  the  plaintiffs  who  were  merchants  in  Holland,  piliaw  aaA 
agreed  to  accept  a  bill  of  one  Whiti*  on  them  from  Dublin,  Rofc  *•  Van- 
on  condition  that  White  would  give   them   a   credit  on  £0  kms"* 
fome  houfe  in  London  t©  the  amount  of  the  bill.     White  ^  Burr.  i6d> 
named  the  defendants;  upon  which  the  plaintiffs  paid  the 
bill  drawn  by  White,  and  then  they  wrote  to  the  defendants, 
to  inow   if  they  would  accept  a  bill  on  them  on  White'* 
account:  they  agreed  to  do  it.     In  the  interim  White  failed, 
before,  in  fac%  the  plaintiffs  had  drawn  on  the  defendants ; 
upon  which  the  defendants  wrote  to  them   not  to  draw, 
as   they    would    not    accept    their  bill;    notwithftanding 
which  the  plaintiffs  did  draw  on  them,  and  now  brought 
an  action  for  the  amount,  when   it  was  adjudged,   that 
this  was  a   fufScient  agreement  to  accept,  and  bound  de- 
fendants to  the  payment  of  plaintiffs  bill  fo  drawn,  they 
having  previoufly    accepted  and  paid    the  bill  drawn  on 
them  by  White. 

u  But  where  there  is  fuch  a  previews  agreement  to  ac- 
a  cept,  if  it  is  conditional  in  any  refpedt,  thofe  conditions 
«  mnft  be  ftriclly  performed.,  or  the  agreement  (hall  not 
«  be  binding." 


"b* 


As  where  a  partner  of  an  houfe  in  London  being  then  at  Mafon  v.  num., 
Dominica,  wrote  to  the  defendant,  his  partner  in  Londsn,  &  ah. 
•that  the  houfe  of  Vance,  Caldwell,  and  Vance,  in  Dominica1*011*1- **** 
having  purchafed  a  quantity  of  prize  tobacco,   that  he  had 
agreed,  on  their  giving  the  defendant  orders  to  infure  the 
quantity  fent,    and    fending  the  bills  of  lading  consigned  to 
him  in  London  ;   that  their  bills  of  exchange,  drawn  at  the 
rate  of  80/.  per   hogihead  of  tobacco,  fhould  be  accepted 
by  the  defendant,   it   was  held,  that  this  did  not  bind  the 
partner  abfolutely  to  accept ;   for  it   was  conditional,   That 
•tobacco  be  coufgned^  that  it  is  of  fuch  a  value,  and  that  an  in- 
furance  be  made.   If  any  of  thefe  failed,  there  was  no  binding 
agreement  to   accept,  and  fo  to  charge  the  drawee  5  and 
here  in  faft,  the  -tobacco's  only  producing  40/.  per  hogf- 
head,  the  defendant  was,  held  not  to  be  liable. 

5-  A  bill  may  be  accepted  after  the  time  of  paymetit  is  Milfora  v.avalr 
d*tfcd*  and  the  acceptor  (hall  be  liable ;  for   the  fubitance  licot. 
of  the  promife  is  to  pay  the  money,  which  is  done  by  the  £alk-  J*9- 
acceptance. 

Hot  in  fech  cafe,  the  declaration  fhould  regularly  Hate  Tackfouv.Plsot. 
a  promife  to  pay  generally,  uotfecundum  tenor  em  Mlla.  $ali:.  127. 

So 


45 


ASSUMPSIT. 


Malloy  i&it  So  a  bill  miy  be  accepted  to  be  made  payable  at  a  longer 
day  than  that  on  which  it  is  drawn  payable,  and  this  (hall 
bind  the  acceptor. 

3*  Of  the  Ejfeft  of  an  Acceptance*  and  how  it  may  be 
difcharged. 

i.  "  By  the  acceptance  of  a  bill  of  exchange  the  ac- 

fad£fcTv!^c<  ce{)tor  makes  himfelf  fo  absolutely  liable,  that  he  can 

^rferop  fcalt!""  "  never^ver  the  want  of  consideration  or  of  goods  in  hi* 

3 Burr.  1663.     «c  hands* belonging  to  the  drawer:  for  the  law  of  mer- 

"  chants  knows  no  nudum  pa&um" 

Mabcr  ▼  And  therefore  where  there  were  dealings  and  an  account 

Maffias. "  current  between  the  drawer  and  drawee  as  his  factor,  and 

»Blackft.Rep.  a  balance  in  fad  due  to  the  drawee,  and  he  accepted  a  bill 

l°7*'  of  the  drawer's  drawn  on  the  goods  in  his  hands,  it  was  held 

that  this  fliould  only  be  poftponed  to  prior  acceptances,  and 

that  he  fhould  not  Beallowed  to  hold  the  goods  for  bis  own 

balance,  for  if  he  meant  to  have  re ferved  his  own  balance, 

he  fliould  have  made  zfpeclal  acceptance. 

WilWofon  r.         Therefore  where  the  aftion  is  againft  the  acceptor  by 

Lutwidge.         the  payee,  he  is  not  obliged  to  prove  the  drawer's  hand ;  for 

x  Stra.  648.       k„  the  acCeptance  the  acceptor  has  acknowledged  the  h*n<f 

of  the  drawer  as  his  correfpondent.     But  the  acceptor  is 

not  precluded  from  proving  it  not  to  be  the  hand  of  his 

correfpondent, 

Fottcr  ▼.  Tubb.  So  where  hi  an  aftion  by  the  payee  of  a  bill  of  exchange 
Sarum  Lent  AIT.  againft  the  acceptor,  the  defence  attempted  to  be  fet  up 
X785.  MSS.  was<  that  tne  confideration  of  accepting  the  bill  was  a 
debt  due  by  the  acceptor  to  the  drawer  for  fmuggling  goods;  but 
it  was  ruled  (by  Butler,  Juft.)  that  this  could  not  affeft  the 
plaintiff,  unlefs  the  bill  had  been  given  to  him  for  a  fmug- 
gling debt  5  and  that  although  the  plaintiff  fliould  be  proved 
to  have  known  that  the  confideration  between  the  drawer 
and  the  acceptor  was  illegal,  it  would  make  no  difference' 
as  to  him. 

2.  An  acceptance  is  an  acknowledgment  of  debt  to  the  drawer -p 
nmhiten  as  having  effetta  in  his  hands  to  the  amount  of  the  bill, 
*Wilf.i8,y.  and  therefore  where  the  drawee  of  a  bill  of  exchange  ac- 
cepted it,  he  was  held  liable  to  the  drawer,  he  not  having 
paid  the  bill  when  due,  which  was  returned  protefted,  and 
paid  by  the  drawer.  But  it  feems  that  he  might  have  ac- 
cepted it  for  the  honour  of  the  drawer;  in  which  cafe  be 
would  not  have  been  liable. 

2.  ^U 
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2.  As  to  haw  an  Acceptance  may  be  difcharged. 

ft  has  been  decided,  i.  "The  acceptor  of  a  bill  of  ex-  ' 

«  change  is  in  no  cafe  difcharged  from  the  payment  of 
«  it,  unlefs  he  can  prove  that  the  bill  was  paid  by  the 
"  drawer,  or  he  receives  an  exprefs  difcharge  from  the 
«  holder." 

Therefore,  where  the   indorfee   of  a  bill  of  exchange  An<Jcrfon  Y# 
brought  an  a&ion  againft  the  acceptor,    and   it   appeared  cicland. 
that  there  was  no  demand  of  payment  until  three  months  Sitt.  Eaft.  1779. 
after  the  bill  became  due,  and  the  drawer  was  thtfn  infol-  MSS* 
vent,  it  was  ruled  by  Lord  Mansfield,  That   this  was  no 
defence,  for  the  acceptor  of  a  bill  of  exchange  or  maker 
of  a  promiflbry  note  remains  always  liable;  acceptance  is  a 
proof  of  having  effe&s  in  his  hands,  and  he   ought   never 
to  part  with  them,  unlefs  it  appears  that  the  drawer   had 
provided  another  fund  by  paying  the  bill  himfelf. 

_"  So  the  difcharge  from  the  holder  mult  be   exprefs;  an 
"  implied  difcharge  is  not  fufficient." 

For  where  it  appeared  that  in  faft  the  bill  had  been  ac-  Dingwall  ▼. 
cepted  by  the  defendant,  merely  to  accommodate  one  Dunfter. 
Wbeate  the  drawer;  the  payee  had  indorfed  it  to  the  plain-  DouSu  335* 
tiff.  When  it  became  due  the  plaintiff,  understanding  that 
it  had  been  really  an  accommodation-bill,  for  which  the 
defendant  never  had  any  value,  applied  to  one  Ready  (TVheateys 
attorney)  fir  payment.  Dunfter",  the  defendant,  wrote  to  the 
plaintiff,  thanking  him  for  not  proceeding  again  ft  him,  and 
mentioning  that  he  had  been  informed  that  Wheate  had 
taken  up  the  bill :  but  it  did  not  appear  that  the  plaintiff 
lent  any  anfwer  to  this.  After  this  Dingwall  received  inte- 
refi  upon  the  bill  from  Wheate,  and*alfo  payment  of  another 
bill  drawn  at  the  fame  time  by  the  fame  parties  ;  the  plain- 
tiff fuffered  fcveral  years  to  clapfe  without  calling  on  the  de- 
fendant, or  treating  him  as  his  debtor.  It  was  argued  for 
the  defendant,  that  this  was  from  the  circumftances  an 
implied  difcharge  of  the  drawer.  But  it  was  held  that 
the  difcharge  mufl  be  exprefs,  in  order  to  difcharge  the  acceptor. 


Therefore  where  the  plaintiff  who  was  indorfee,  firft  Black  v.  Pcde. 

arretted  the  defendant  the  acceptor  5  but  finding  that  no  Dongl.  236. 

confederation  had  been  given  for  the  acceptance,  his  attorney 

took  a  fecurity   from  the  drawer,  and   then  wrote  to  the 

defendant,  "  that  he  had  fettled  with  the  drawer,  and  the 

defendant  need  trouble  himfelf  no  more  about  it"     This  was 

held 
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field  to  be  an  abfolutc  difcharge  of  the  acceptor,  and  that 
he  could  never  after  be  called  on  for  payment. 

"  But  where  the  difcharge  is  not  in  exprefs  terms,  it 
«*  feems  to  be  matter  proper  to  be  left  to  the  jury,  whe- 
«  ther  what  has  been  done  by  the  holder  fhall  amount  to 
«  a  difcharge  of  the  acceptor  or  not/' 

Ellis  ▼.Galindo..     For  where  in  affutnpfit  on  a  bill  of  exchange  for  30/.  the 
JDougl.  *3&     .drawer  and  acceptor  were  brothers,  and  the  holdef  (the 

plaintiff)  when  the  bill  was  due,  received  of  the  drawer  J 
3/.  1 5/.  who  at  the  fame  time  indorfed  on  the  bill  to  this 
effect,  "  Received  on  account  of  this  bill  3/.  1 5/. ;  remaining  due 
l6L  5/.  Ipromife  to  pay  Mr.  James  Ellis f  within  three  month* 
from  the  date  hereof"  This  was  figned  by  Jama  Galindo T  \ 
the  drawee ;  the  balance  was  never  paid,  and  at  the  dis- 
tance of  three  years  the  action  was  brought  againft  the  ac- 
ceptor. The  caufe  was  tried  before  Lord  Manrfiefd,  who 
nonfuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  were  of  opinion,  That  it  being  a  queftion  of  inten- 
tion arifing  out  of  circum  fiances,  that  it  ought  to  have 
been  left  to  the  jury,  the  bill  being  probably  an  accommo- 
dation one,  the  drawer  and  acceptor  being  brothers. 

2.  "  The  laws  of  the  country  where  the  bill  of  ex- 
,                 "  change  is   accepted,  fliall  determine  how  far  the    ac- 

"  ceptance  binds  ;  and  if  by  thofe  the  acceptor  has  been 
"  discharged,  he  (hall  be  fo  here." 

Bunw»  v.  Therefore  where  a  bill  was  accepted  at  Leghorn  by  the 

iCStra?773.  plaintiff,  and  by  the  laws  of  that  place,  if  a  bill  is  ac- 
cepted, and  the  drawer  fails,  and  the  acceptor  has  not 
fufficient  goods  of  his  in  his  hands,  he  fliall  be  difcharged 
from  his  acceptance,  which  here  was  the  cafe ;  and  the  ac- 
ceptor had  inJtituted  a  fuit  in  Leghorn,  and  his  acceptance 
vacated  by  fentence  there.  It  was  held  in  Chancery  on 
a  bill  for  an  injunction  (the  plaintiff  being  fued  at  Jaw  in 
England  on  his  acceptance)  that  the  acceptance  being  de- 
clared void  by  the  laws  of  that  place,  was  void  every 
where,,  and  the  acceptor  difcharged. 

3.  Where  the  drawee  of  a  bill  of  exchange  enters  into 
an  agreement  to  accept  on  certain  conditions,  as  in  con- 
fideration  that  goods  of  a  certain  value  fliall  be  configned 
to  him,  which  is  a  virtual  acceptance,  if  the  condition  is 
performed ;  if  before  he  has  abfolutely  accepted  the  bills* 
the  holder  of  the  bill  takes  the  goods  himfelf  and  fell*. 
them,  it  is  a  difcharge  to  the  drawee  of  fuch  virtual  ac- 
ceptance* 

For 
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for  whereto  agreement  to  accept  was  oti  cdnditmn,M<Smv.H«air 
that  tobacco  of  So/,  value  per  hogihead  was  font  to  the  *g£  *8* 
drawee**,  and  an  infurance  ordered  by  the  drawers  of 
the  bills  of  exchange,  and  they  had  configned  the  tobacco 
accordingly,  and  drawn  the  bills  in  favour  of  the  plaintiff, 
and  he  having  applied  to  the  drawee  to  accept,  the  drawee 
apprehending  the  tobacco  not  to  be  worth  80/.  per  hogf- 
head,  had  refufed  to  accept  the  bills ;  upon  which  the 
plaintiff  took  the  bill  of  lading,  and  the  policy  which  had  been 
nmde  on  the'  tobacco,  and  when  it  arrived,  fold  the  totaccd 
&i*/etf,  it  was  clearly  held  that  this  difcharged  the 
drawees. 

And  note,  That  when  a  perfon  has  accepted  a  bill  of  Mofcoy  Mi 
exchange,  he  ought  not  to  pay  it  till  it  becomes  due  j  be- 
caofe  till  that  time  it  is  fubjeft  to  a  countermand  by  the 
drawtr,  and  therefore  if  a  countermand  comes  after  the 
drawee  has  paid  the;  bills,  the  drawer  is  not  anfwerabk. 

4-  Of  the  Prfcteft  of  Bills  of  Exchange. 

Bills  of  ex&iange  are  to  be  protefted  eitner  for  non- 
acceptance  when  tendered,  or  for  non-payment  when 
due. 

In  the  cafe  of  foreign  bills  of  exchange j  proteft*  were  by 
the  cuftom  of  merchants  at  all  times  in  ufe. 

In  the  cafe  of  inland  bills  of  exchange,  the  firft  proteft  al-  BarwAyv.' 
lowed  was  for  non-payment,  and  was  given  by  ftat.  9  &  Rigate 
10  IT.  v  -r.  17.  it  enafted,    1.  «  That  bills  of  exchange  g*  Car.  30* 
u  drawn  and  dated  from  any  place  in  England  fof  5/.  or       ' **u 
u  upwards  (in  which  fhould  be  exprefled  that  they  were 
u  for  value  received)  drawn  payable  a  certain  Aumber  of 
44  days  after  date,  may  after  acceptance  (which  ihtould  be 
u  in  writing)  if  not  paid  within  three  days,  be  protefted 
*  More  a  notary,  or  other  fubftatftial  perfon  ctf  the  placey 
«  before  two  wknefles/' 

This  ftatute,  in  order  to  entitle  the  holder  of  the  bill  to 
flbke  a  proteft,  requires  that  the  acceptance  fhattbe  in 
writing.  It  therefore  often  happened  that  the  acceptor 
would  accept  wrkdfy,  but  hot  in  writing,  to  that  no  proteft 
could  be  made.  To  remedy  this,  the  firft  proteft  of  inland 
bills  of  exchange  for  non-acceptance  was  introduced  by  ftafc 
3  &4  Ann.  c.  9.  which  enatted,  "  That  if  the  perfon  00 
44  whom  an  inland  bill  of  exchange  is  drawn1  ref ufe  to  ac* 
"  cept  it  in  writing,  the  holder  of  the  bill  fhall  proteft  it 
m  Sag  non-acc*fUmm>"  .  £u*  this  ftatute  made  a  change  a* 

:    *  f 
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'  to  the  bills  upon -which  a  proteft  was  required  for  noii-at- 
ceptance  or  non-payment,  requiring  the  proteft  of  non- 
acceptance  only  in  the  cafe  of  bills  drawn  for  20/-  or  «#- 
wards,  and  in  which  was  cxpreffed  thaf  they  were  for 
value  received. 

And  with  refpeft  to  the  notice  neceflary  to  be  given, 
.  it  is  enabled  by  ftati  9  &  10  W.  3.  e,  17./  a.  w  That  the 
"  proteft  (hall  be  notified  within  fourteen  days  to  the  party 
«  from  whom  the  bills  were  received,  who  (upon  produc- 
«  ing  fiich  proteft)  (hall  repay  fuch  bills  with  intereft  and 
«  charges  of  protecting;  and  in  default  of  fuch  proteft,  or 
"  due  notice  within  the  days  limited,  the  perfon  fo  failing 
«  fhall  be  liable  to  all  cofts,  damages,  and  intereft/'. 

By  flat.  3  &  4  Ann.f.  9.  c.  5.  it  was  enafted,  "  That 

«  no  acceptance  of  any  inland  bill  of  exchange  (hall  charge 

*«  any  perfon  unlefs  underwritten  or  indorfed,  and  if  not 

«  fo  underwritten  or  indorfed,  no  drawer  fhall  pay  cofts, 

«  intereft  or  damages,  unlefs  proteft  be  made  for  non-ao 

«  ceptance,  and  fuch  proteft  or  notice  thereof  be  fent 

"  within  fourteen  days  to  the  perfon  from  whom  fuch  bill 

"  was   received-,   and   if  fuch  bill  be  accepted,  and  not 

. ««  paid   within  three  days  after  due,    no  drawer  (hall  pay 

'  "  cofts,   damages,  or  intereft,  unlefs  proteft  be  made  as 

"  aforefaid,   or   notice  given ;    neverthelefs,  the  drawer 

.«  (hall  be  liable  to  payment  of  cofts,  damages,  and  intereft 

t(  if  any  proteft  be  made  for  non-acceptance  or  non-pay- 

"  ment,  and  notice  given  or  fent.,f 

Harris  T.Ben-    t  And  therefore  in  an  a&ion  again  ft  the  drawer  by  the 
&?'  holder  of  an  inland  bill  of  exchange  which  had  been  ac- 

•  £  °*  cepted,  but  not  paid  when  due,  and  he  had  made  no  pro- 
teft, it  was  adjudged  that  under  this  ftatute,  in  an  a&km 
againft  the  drawer,  that  no.  intereft  could  be  recovered: 
the  drawer  would  then  have  had  it  as  for  money  lent,  and 
that  appeared  to  be  the  confideration  of  the  bill ;  but  the 
Ch.  Jujlice  faid  it  had  never  been  allowed  barely  for  money 
lent  without  a  note :  fo  the  plaintiff  had  judgment  for  the 
note,  but  without  intereft.  • 

«  For  in  fuch  cafe  of  negleft  of  making  the  proteft* 

.  *<  the  right  to  recover  the  amount  of  the  bill  is   no  way 

<<  affe&ed,  it  only  goes  to  the  intereft  and  cofts"- 

Torough  v.  For  the  want  of  a  proteft  is  no  bar  to  an  a&ion  by  thq 

Pvrluns.  holder  of  an  inland  bill  of  exchange  againft  the   drawer] 

I  sJ$*h  JJr-  n  neither  is  it  neceflary  for  the  holder  to  fet  out  a  proteft  ill 
>Mod'gliS-C-hl8  declaration.  * 
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«  And  *here  a  bill  pf  exchange  is  refufed  to  be  accept- 
**  ed,  an  a&km  immediately  lies  againft  the  drawer." 

For  where  a  foreign  bill  of  exchange  was  drawn  payable  Bright  v*  P|0W 
one   hundred-and-tw&ity  days  after  fight,  and   when  it  sin.  o.  HalL 
was  tendered  for  acceptance  it  was  refufed:  upon  thisTrin.  1765. 
an  a&ion  was  immediately  brought  againft  the  dtawer.    At  Bul1-  N« *• 
the  trial  the  defendant  objected  that  he  was  not  liable  till  %*9' 
the  end  61  one  hundred-and-twenty  days,  and  offered  to 
call  evidence  that  the  cuftom  of  merchants  was  fd ;  but 
Lord   Mansfield    faid    the    law    was    clearly  otherwife, 
and  refufed    to  hear  the  evidence:   fo  the  plaintiff  re- 
corded* 

This  ftatute  therefore  (cj  &  16  W:  3.)  gived  damages 
againft  the  bolder  of  the  bill  if  he  does  not  give  notice  to  the 
drawer,  and  any  damage  arifes  in  confequence  t  but  the 
fiat.  olAnn.fi  5.  deprives  the  holder  of  damages*  intereft, 
and  cods,  if  he  negle&s  to  proteft,  either  for  non-accept- 
ance or  non-payment,  and*  give  notice  within  fourteen 
days. 

As  to  proteft s,  thefe  points  are  fettled. 

1.  (<  If  a  bill  is  not  accepted,  it  fhould  immediately  be 
*  proteftcd  and  notice  given  to  the  drawer :  for  it  is  not 
"  fu/Bcient  to  give  notice  of  the  non-acceptance  when  the 
«  Mil  becomes  payable." 

For  where  the  defendant  drew  a  bill  in  the  Wejl  Indies  Oooftrcy  v. 
on  7".  in  London,  at  fixty  days  fight,  payable  to  W.  S.  or  Mead. 
order}  he  indorfed  it    to  the  plaintiff,  who  prefented  it  Jnu^^jf, 
for  acceptance,  and  was  refufed  :  the  plaintiff  then  noted  g7x. 
it  for  non-acceptance,  but  did  not  proteft  it  fir  the  end  of  fixty 
days,  when  he  protefted  it  for  non-payment^   and  then 
wrote  to  the  defendant  and  to  his  agent  notice  of  the  non- 
acceptance*     Afterward,  having  brought  this  action  againft 
the  defendant  the  ttrawer,  he  was  nonfuked :  for  by  not 
lending  the  proteft  for  nbn-tcceptance,  he  had  made  him- 
fctf  Kable.     And  Note,  The  bill  (hould  be  noted  for  non- 
acceptance  the  day  it   is  refufed ;  and  when  the  proteft  is 
drawn,  it  may  be  dated  that  day. 

u  But  though  in  general  it  is  true,  that  m  the  cafe  of 
"  foreign  bills  of  exchange  a  proteft  for  non-acceptance 
M  is  neceflary,  and  notice  of  non-payment  given  to  the 
u  drawer,  in  order  that  he  may  withdraw  his  effects  out  of 
u  the  hands  of  the  drawees-,  yet,'  if  it  be  proved  that  there 
u  were  no  effefis  of  the  drawer's  in  ihe  hands  of  the  drawees, 
u  so  fuch  notice  is  ncceffafy.*  v 

For  where  the  plaintiff  declared  as  payee  of  a  bill  of  ex-  **& ■»  ** 
change*  at  forty  days  fight  for  80/.  value  received;  .for  the  i  t^ST  jujl 


5x  ASSUMPSIT. 

vfe  of  Wm.  divert,  drawn  by  the  defendant  on  Meffl 
Berbeck  and  Black,  London  \  and  which  on  being  tendered 
for  acceptance,  was  refufed,  for  which  it  was  then  noted 
for  non-acceptance,  and  afterwards  protefted  for  non- 
payment, the  defence  fet  up  was  want  of  a  proteft  for  non- 
acceptance •,  and  notice  to  the  drawer :  this  was  rebutted,  by 
(hewing  that  neither  at  the  time  or  afterwards  the  drawees 
had  any  effeBs  of  the  drawer's  in  their  hands*  Lord  Kenyon 
ruled  this  to  be  a  complete  anfwer,  and  that,  under  thofc 
circumftances,  a  proteft  for  non-acceptance  and  notice 
was  unneceflary ;  the  plaintiff  recovered,  and  on  a  mo- 
tion for  a  new  trial  it  was  refufed,  the  direction  being 
right. 

*•  C.  So  though  the  drawer  being  entitled  to  notice,  yet  he 

may  waive  the  want  of  it  by  %fuhfeqiuntpromifey  as  here,  by 
faying  "  the  bill  muft  be  paid/' 

Dehors  ▼.  2.  Where  a  hill  is  lojl,  and  a  new  bill  cannot  be  had 

Harriot.  from  the  drawer,  a  proteft  may  be  made,  on  a  copy,  parti- 

i  Refl l  3"  cularly  where  the  refufal  of  payment  was  not  for  want 
of  the  original  bill,  but  rnerely  for  another  caufe ;  fo  that 
the  party  who  was  to  pay  did  not  inGft  on  the  original 
bill's  being  delivered  up.  But  if  a  bill  is  loft,  and  the 
drawer  can  be  reforted  to  for-  a  new  bill,  there  a  proteft  can- 
not be  made  on  a  copy,  and  by  ftat.  9  &  jo  W.  3.  c.  17. 
"  If  any  inland  bill  of  exchange  is  loft  or  mifcarries,  with- 
"  in  the  time  limited  for  payment  of  the  fame,  the  drawer 
"  (hall  give  other  bills  of  the  fame  tenor  and  date,  fecu- 
"  rity  being  given  to  indemnify  him  if  the  firft  bUl  is 
«  found." 

Taffel  and  Lee      3.  By  the  cuftom  of  merchants  there  are  three  days  of 

v.  Lewis.  grace  allowed  to  bills  of  exchange,  and  the  bill  is  not  to  be 

Ld.  Raymond,  protefted  t;u  th0fe  three  days  are  expired.     But  if  the  laft 

is  a  Sunday  or  great  holiday,  the  payee  ought  to  demand 

the  money  on  the  fecond  day  ;    and  if  not  paid,  proteft 

the  fame  day,  or  it  is  at  his  own  peril. 

Brown  ▼.  Har-      So  in  the  cafe  of  profnijfory  notes,  there  are  three  days  of 
raden.  grace  allowed  on  them,  for  the  ftat.  3  &  4  Ann.  9.  which 

4  Term.  Rep.    ffrft  made  them  negotiable,  put  them  in  every  rejpeft  on  the 
14  *  fame  footing  with  bills  of  exchange. 

Molloy  %%s*  4.  If  a  bill  of  exchange  is  accepted  and  the  party  dies, 
yet  there  muft  be  a  demand  on  the  executors  or  admirrif- 
trators ;  and  if  the  bill  is  payable  even  before  they  can  be 
appointed,  yet  fhould  a  proteft  be  made. 

S^r^fi"*71'     5.  If  a  bill  is  drawn  on  a  perfon  who  lives  in  the  coun- 
Mottty  **i.     try,  and  he  is  not  to  be  met  with,  upon  which  his  friend 

accents 
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accepts  it  for  bis  honour  ;  this  acceptance  fliall  bind  the  per- 
fon  fo  accepting  to  the  payment  .of  the  money  $  but  the 
bill  (hould  •  be  protefted  for  want  of  acceptance  by  the 
original  drawee,  for  as  the  drawee  might  have  effects  of 
the  drawer  in  his  hands,  the  drawer  ought  to  have  notice 
in  order  to  fecure  them. 

6.  If  a  bill  be  left  with  a  merchant  to  accept,  he  to  Bullcr  N.  P. 
whom  it  is  payable,  in  cafe  it  be  loft,  is  to  requeft  the  mer-  JJ1:.      g 
chant  to  give  him  a  note  for  payment  of  the  money  ac-    °  °* 
cording  to  the  time  limited  by  the  bill ;  other  wife   there 
maft  be  two  protefts,  one  for  non-acceptance,  the  other 
for  non-payment. 

7>  The  proteft  is  made  before  a  notary  public  in  cafe  of  BoUer  N.  P. 
non-acceptance  or  non-payment ;  to  his  proteft  all  foreign  a7°' 
courts  give  credit,  and  the  proteft  is  evidence  that  the  bill 
is  not  paid.  But  in  England  the  bill  itfelf  muft  be  {hewn 
as  well  as  the  proteft,  becaufe.  the  whole  declaration  muft 
be  proved :  and  when  a  bill  is  returned  protefted,  the 
drawer  of  the  bill  is  obliged  to  anfwer  the  money  and 
damages,  or  to  give  fecurity  tp  anfwer  the  fame  beyond 
fea,  within  double  the  time  the  firft  bill  had  to  run. ,  But 
in  Mollo*  283,  it  is  faid,  he  fhall  only  have  as  much  time 
as  the  firft  bill  had  to  run. 

#.  The  fiat.  9  &  10  W*   3.  17.  by  which  protefts  of  Lrftiy  *.  wills, 
bills  of  inland  exchange  were   firft  given,   mentions  bills  4  Term  Rep* 
payable  for  many  days  after  date9  it  therefore  doe?  not1?1* 
extend  to  bills  payable  after  fight.    Therefore   where  an 
inland  bill  of  exchange   was  fo   drawn,  and  not   being 
paid  when  demanded,  a  fum  of  two  (hillings  and  fixpence 
was  demanded  for  noting  it,  it  was  adjudged  that  no  fuch 
charge  was  demandable  againft  the  acceptor. 

Having  thus  far  confidered  the  nature  and  negotiability 
of  bills  of  exchange,  we  (hall  conclude  with  the  cafes  on, 
the  head. 

5.  Of  the  Nature  of  Payments  by  Bills  of  Exchange 
or  Promiffory  Notes. 

Payment  by  bill  of  exchange  was  formerly  deemed  to  ciarke  v. 
be  no  difcharge  for  a  precedent  debt,  unlefs  there  was  an  Mundal. 
exprefs  agreement  that  it  fhould  be  fo:  as  to  inland  bilk,  &*&*  "*•  3  w 
it  is  now  enafted  by  ftat.  3  Be  4  Ann.  c.  9./  7.  that  "if  *M-TcroP- 
**  any  perfon  accept  fuch  a  bill  of  exchange  for  and  in 
"  fatisfa&ion  of  a  debt,  the  fame  fhall  be  eiteemed  a  full 
w  and  Efficient  "difcharge,  if  tie  perfon  accepting  fuch  bill  for 
u  his  debt)  does  not  take  his  due  courfe  by  endeavouring  to  get  the 

«  fame 


54  ASSUMPSIT. 

*<  fame  accepted  and  paid,  and  made  his  proteftfor  nonpayment 
««  or  non-acceptance." 

But  if  thehokfcr  of  the  bill  of  /exchange  or  promifiqry 
note  does  ufe  due  diligence  to  get  payment  of  the  bill  or 
note,  and  follows  the  dire&ion  of  the  ftatute;  if  the  bill 
or  note  is  not  paid,  he  does  not  fuftain  the  lofs.  The 
cafes  therefore  upon  this  head  turn  upon  the  question, 
What  (hall  be  deemed  due  diligence  to  get  the  money  from 
the  acceptor  of  a  bill  or  maker  of  the  note  ?  (for  the  law  as 
■  to  thefe  in  refpe&  tp  laches  is  the  fame)  and  it  goes  on 
:  this  principle,  that  by  keeping  pofleffion  of  the  bill  or  note 

after  it  becomes  due,  without  getting  the  money  from  the 
acceptor  pr  perfon  who  is  firft  liable  to  the  payment,  it 
is  giving  an  implied  credit  to  fuch  perfon,  and  by  not  giving 
notice  (in  cafe  of  his  failure)  preventing  the  indorfer  or 
perfon  whp  paid  away  the  note  from  getting  the  money,  or 
otherprife  fecuring  himfelf. 


i.  As  in  the  cafe  of  Protniffory  Xhtes* 

Andcrfon  v.  ^he  P'alnt^ ,n   Ais  cafe  fold  goods  tp  the  defendant, 

George.  #  who  paid  him  with  a  promiflbry  note  of  A.'s :  the  plaintiff 
i  Burr  353.  demanded  the  money  from  A.  but  gave  him  time  repeatedly 
Tfndal  ▼.  tln  j^  failed.  It  was  adjudged  that  the  lofs  ftould  fall 
1  T^Ref.  167.  uP°n  l^e  plaintiff,  who  by  fo  giving  credit  had  dHcharged 
8.  P.  the  defendant. 

Kellockv.  So  where  the  indorfee  of  4  promiflbry  note  received  part 

£obinfon.  of  the  money  from  the  drawer  of  the  note,  it  was  held  to  be 

%  Stra.  745.       a  taking  upon  himfelf  to  give  the  whole  credit  to  the  drawer 
of  the  note,  and  absolutely  to  difcharge  the  indorfer. 

2.    In  the  cqfe  of  Bills  of  Exchange. 

Iu  an  aftion  on  an  inland  bill  of  exchange  by  the  indor- 
Oeev.  Btowd.  fttC  againft  the  drawer,  it  appeared  that  the  bill  was  due 
%  Stra.  79a.       ^  t^  o£  j|^  ,    ^ut  tjiat  UpQI|    a   prQm;fc  Qf  payment, 

the  indorfee  gave  the  acceptor  time  till  the  20th  of  May,  and 
Jo  on  at  different  times  till  the  7  th  of  June,  when  the  acceptor 
failed:  and  there  being  no  notice  to  the  drawer,  the  lofs 
was  adjudged  to  be  againft  the  indorfee- 

I  (hall  now  confider  the  particular  cafes  in  which  the 
holder  of  the  bill  fliall  be  charged4  with  the  loft,  by  reafcp* 
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ef  his  negleft,  or  be  exempt  from  it  from  having  ufed  a 
due  degree  of  diligence. 

i.  "  Where  a  bill  of  exchange  is  drawn  on  any  perfon, 
a  it  is  prefumed  that  the  drawee  has  effe#s  of  the  draw- 
u  er*sin  his  hands  to  the  amount  of  the  bill ;  if  he  there- 

*  fore  refufes  to  accept  it,  notice  nttffi  be  given  to  the  drawer , 
€€  in  order  that  he  may  take  fteps  for  his  own  fecurity  5  and 

'«  if  fuch  notice  is   not   given,  and  the  drawee  fails,  the  ^'^f   4Ann# 
"  payee  or  holder  of  the  bill  muft  ftand  at  the  lofs.     So   '  "  *   ' 
u  in  the  cafe  of  indorfed  bills,  like  notice  muft  be,  given  to 
**  the  indorfer  of  the  drawee's  refufal  to  accept  the  bill ;  be- 
tf  caafc   that  may  deprive  the  indorfer  of  the  means  of 

*  getting  the  itaoney  from  the  drawer,  or  from  the  prior 
«  iodo^fers.,, 

For  where  the  defendants  who  were.payees  of  a  bill  of  Bliffardv.Hurft 
exchange,  indorfed  it  over  to   the   plaintiff  before   it  had  *  *lt#     , 
been  accepted,  and  on  being  tendered  for   acceptance  by    / 
the  plaintiff,   the  drawee  refufed  to  accept  it ;  the  plaintiff 
gave  no  notice  of  this  for  three  weeks  to  the  defendants  ;  and  at 
the  end  of  three  weeks  the  drawer  failed  :  the  lofs  was 
adjudge  A  to  fall  on  the  plaintiff,  for  as  the  drawer  wa»  lia- 
ble to  the  defendants  who  were  payees,  and  he  continued 
tohent  for  three  weeks :   if  the  plaintiff  had  given  notice, 
the  defendants  might  haye  obtained  the   money  from  the 
drawer,  and  therefore  the  plaintiff  (hould  fuller  for  his 
own  negleft  and  laches. 

But  where  it  appears  that  there  were  no  effetls  of  the  draw-  Bickerfdike  v. 
er*s  in  the  drawee**  bands,  fo  that  no  poffible  lots  could  ac-  Bollman. 
crue  to  the  drawer  from  want  of  notice,  as  if  drawn  frau-  *  Tcrm  RcP' 
dulently  for  a  blind  or  delay,  where  the  parties  have  no  *°s' 
dealings,  there  the  payee  or  indorfee  fhall  not  ftand  at,  the 
lofc  of  the  amount  of  the  bill  from  not  having  given  no- 
tice ;  for  theTe  the  foundation  of  the   rule  fails  (vide  thia 
cafe/i/<7j.  chapt.  of  trover,  i^f  ante  ji),  s}rid  this  decifion  has 
fince  been  often  recognized. 

u  And  though  in  fuch  cafe  the  indorfer  makes  a  pro- 

*  pofal  or  promife  to  pay,  if  made  under  ignorance  of  the  hoid- 
4*  er't  laches,  it  fliall  not  operate  to  charge  him." 

For   where  this   adiipn   was  brought   by  the  indorfee  Goodall  v. 
againft  the    indorfer,  and   the  circumftances  were  that  a  Dolley. 
bill  of  exchange  was  on  the  $th  of  November,  1786,  drawn  x  Tern*ReP« 
by  one  Lutivich,  on  John  R  utter,  in  favour  of  the  defend-  7I*' 
ant,  at  fixty-five  days  after  date,  the  defendant  indorfed 
it  to  the  plaintiff,   who  tendered  it  to  Rutter  for  acceptance 
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on  the  %tb  of  November,  when  it  was  refufed,  the  plaiatifli 
never  gave  any  notice  of  the  refufal,  till  tbefixth  of  January, 
when  by  letter,  the  plaintiff  informed  thf  defendant  merely 
of  the  return  of  the  bill,  but  no  circumftance  of  tie  tender 
and  refufal  by  Rutter  :  the  bill  expired  on  the  nth,  and  the 
next  day  the  defendant  made  apropofal  to  pay  the  bittby  inflaU* 
menu  ;  Heath  >  Juftice,  before  whom  the  caufe  was  tried, 
was  of  opinion,  That  this  propofal  being  made  under 
ignorance  of  the  circumstances  of  the  cafe,  that  the  de~ 
fendant  was  difcharged  by  the  laches  of  the  plaintiff.  On 
a  motion  for  a  new  trial,  the  court  held,  ift.  The  judged 
directions  to  be  right :  2dly.  Evidence  being  offered  in 
order  to  obviate  the  neceflity  of  notice,  that  Rutter  was 
insolvent,  and  fo  the  drawer  could  receive  no  injury  front 
want  of  notice ;  the  court  held,  that  had  the  action  been 
againft  the  drawer,  that  that  might  be  material,  but  could 
not  be  fo  when  againft  the  indorfer. 

"  And  on  the  fame  principle,  where  payment  is  made 
"  by  any  draft  on  a  third  perfon,  it  ought  to  be  immediately 
f*  tendered  for  acceptance  or  payment  $  for  though  the  drawee 
«  may  be  folyent  when  the  draft  is  drawn,  if  it  ia  kepi 
ff  long  untendered  for  acceptance,  he  may  become  in* 
«  folvent." 

'  Chamberlyn  ▼.     Therefore,  wherf  the  defendant  being  indebted  to  the 

Dc  la  pjye.       plaintiff,  fpaid  him  by  a  draft  on  one  Heddvy  payable  a 

t  Wilf.  uf:      fcw  days  after  date,  and  the  plaintiff  held  the  bill  for  four 

months,  without  applying  for  payment.     Heddy  afterwards 

became  infolventl     It  was  adjudged  that  the  lofs  fhouid  fall 

on  the  plaintiff  for  his  neglect. 

2.  "  Where  bills  have  been  accepted  and  paid  away,  or 
"  promifiory  notes  pafied  in  like  manner,  the  law  is  the1 
«!  fame." 

«  The  acceptor  of  a  bill  of  exchange  being  at  all  times 
«  liable  (ante  46.)  no  queftioa  can  ever  arife  on  the  cir- 
«  cumftance  of  lofs,  except  in  the  cafe  of  his  infoltfency. 
f*  So  in  the  cafe  of  promiffory  notes,  the  only  qucftion 
«f  that  can  arife  there,  is,  when  the  maker  becomes  infol- 
«  vent." 

How  far  the  parties  are  liable  or  difcharged,  it  has  been 
decided. 

1.  "  Every  payee  or  indorfee  (hould  apply  for  payment 
«  of  an  accepted  bill  as  foonasit  is  due9  or  in  cafe  of  a 
"  lofshe  muft  fuftainit;  for  by  holding  it  beyond  the  tinje, 
"  when  it  is  payable,  it  is  giving  a  new,  credit  tp  the  ac- 
«  ceptor  or  maker  pf  the  note.?* 
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The  bill  fci  queftkm  was  at  fix  days  fight,  accepted  the  Coleman  ▼. 
tth  of  February,  and  by  the  three  days  of  grace  was  pay-  Sl7cr- 
able  the  17th,  which  was  on  a  Saturday  5  the  bill  was  not  *  tra"    *$* 
then  tendered,  and  the  acceptor  flopped  the  Tuefday  fol- 
lowing t  it  was  adjudged  that  the  drawer  was  difcharged 
at  the  end  of  the  three  days  of  grace. 

For  if  the  bill  is  kept  for  a  long  time  it  (hall  be  prefumed  Allen  y. 
to  be  paid,  becaufe  there  is  a  truft  between  the  parties,  ?^kwra# 
and  it  may  be  prejudicial  to  commerce  if  a  bill  may  rife       '  z*7' 
up  to  charge  the  drawer  at  any  diftance  of  time,  when  in 
the  mean  time  all  reckonings  and  accounts  are  adjufted 
between  him  and  the  drawee. 

a  So  in  the  cafe  of  promiflbry  notes,  the  maker  of  the 
u  note  Jbould  be  applied  to  for  payment  when  it  becomes  due,  or 
*  tjie  holder,  in  cafe  of  a  lofs,  muft  fufFer  it." 

For  where  the  third  indorfee  of  a  promiflbry  note  kept  Pq>ysv.  feu- 
it  for  two  months  without  receiving  the  money  from  the  J0*)"  Lambert. 
maker :  in  an  aftion  againft  the  firft  indorfee  without  no-  x   tn*  7°7# 
ttce,  the  plaintiff  was  nonfuited  for  his  neglett,   in  not 
getting  the  money  from  the  maker  of  the  note  when  it 
became  due. 

2.  «  But  circumftances  may  occur  in  which  the  note 
"  or  bitt  may  be  held  beyond  the  time  it  becomes  payable, 
**  and  yet  the  holder  not  be  charged  in  cafe  of  a  lofs. 
M  For  the  mere  holding  beyond  the  time,  feems  not  of  iff  elf 
u  to  amount  to  a  charge  againft  the  holders,  but  may  be 
M  explained  by  circumitances." 

As  where  the  defendant  having  a  promiflbry  note  pay*  Anfon  r^ 
able  to  him  or  order,  two  months  after  date,  01  one  Smith,  Bailey.  * 
indorfed  it  to  the  plaintiff",  who  fent  his  fervant  for  the  Mich.  1748, 
money  to  Smith;  Smith  faid,  that  the  defendant  had  pro-  J^jjj^  p 
mifed  not  to  indorfe  it  without  firft  acquainting  him  \  and  2°6*r 
that  he  was  not  then  ready,  but  would  pay  it  in  a  few 
days,  and  fo  put  it  off  from  time  to  time :  after  three 
weeks  elapfed,  the  plaintiff  wrote  to  the  defendant,  not 
having  fooner  learned  his  addrefs  (though  it  was  proved 
that  he  had  fooner  enquired  after  it)  the  circumftances 
above.    Then   Smith  failed:    the  plaintiff  wrote  again; 
and  die  defendant  anfwered,  that  when  he  came  to  town  he 
mmdd  put  all  matters  to  rights.     Upon  this  evidence  the  jury 
Have  a  verdi£t  for  the  plaintiff,  though  it  was  proved  that 
Smith  continued  folvent  for  above  three  weeks,  and  paid 
upward*  of  100/.  in  that  time. 

u  It  does  not  appear  upon  what  ground  this  verdift 
<*  was  given  whether  on  the  ground  of  due  diligence    , 

**  having 
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"  having  been  ufrd,  or  on  the  ground  of  the  new  promifc^ 
**  and  it  fhould  rather  fcem  to  be  the  latter." 

For  where  the  plaintiff  received  a  "note  of  one.  Yardley, 
payable  tp  the  defendant.  When  it  was  due  the  plaintiff 
fent  tke  note  to  demand  the  money,  but  not  &n&\ngTardley% 
he  kept  the  note  for  feventeen  or  eighteen  days,  during 
which  time  it  was  proved*,  that  he  ufed  due  diligence  to 
find  him :  he  then  wrote  to  his  agent  to  inform  the  de- 
fendant, who  returned  no  anfwer.  About  ten  days  after, 
the  agent  went  to  the  defendant,  who  acknowledged  the 
receipt  of  the  letter ;  and  faid,  the  reafon  why  he  had  not 
fent  an  anfwer  was,  that  Tardley  had  promifed  to  order 
payment  in  LondoAy  and  as  it  was  not  paid,  that  he  would 
certainly  pay  it  the  day  after.  The  defendant's  witfteflea 
proved  that  Tardley  was  folvent  when  the  note  became  due, 
and  for  feme  time  after ;  but  was  then  infolvent.  Per 
Wilmoty  Juftice.  Holding  the  note  for  fo  long  a  time  was 
unreafonable,  and  would  have  difcharged  the  defendant, 
if  when  he  received  the  firft  notice  he  had  difclaimed  the 
having  any  thing  to  do  with  it ;  but  by  his  condu&  be 
has  waived  the  negleft,  and  acquitted  the  plaintiff:  however, 
he  left  it  to  the  jury,  who  found  for  the  defendant. 

3.  M  And  what  ftiall  be  deemed  reafonable  notice  of 
"  non-payment  is  matter  of  law,  not  of  fa&:  and  there-* 
«  fore  the  courts  controul  queftions  on  that  head  in  going 
"  to  the  jury." 

Gtodman  v.  Therefore  where  the  plaintiff  kept  bankers  bills  in  his 

Shipway.  pofleffion  from  April  to  Augujl,  and  the  banker  having  fail-  . 

Mich.  1  j  G.  a.  ^  jjC  ^fought  his  aft  ion  again  ft  the  perfon  who  had  paid 

them  to  him,  and  had  a  verditt.     The  cotixt  granted  a 

new  trijil. 

So  where  the  cafe  was,  that  the  plaintiff  received  from 
the  defendant  a  banker's  note,  at  one  o'clock  in  the  day, 
but  did  not  call  for  payment  the  whole  of  that  day,  and  in 
the  evening  of  it  the  banker  failed;  a  verdid  was  found 
for  the  defendant^  on  the  ground  that  it  was  the  cuftom  of 
the  city  that  bankers  notes  (hould  be  brought  for  payment 
the  day  they  are  received :  but  on  a  motion  for  a  new  trial, 
it  appearing  that  there  were  many  exceptions  to  this 
cuftom  (as  in  the  cafe  of  fa&ors  at  Bear-key,  the  falefmen 
at  Smithfield,  and  others)  the  court  held  the  cuftom  was 
not  fufficiently  proved ;  and  even  if  the  decifion  had  been 
on  that  ground,  it  muft  appear  that  the  cuftom  was  re*> 
fonable,  or  the  court  would  controul  it;  and  therefore 
granted  a  new  trial. 


FcrCur. 
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0  So  in  the  cafe  of  promiffory  notes,  the  law  is  the 
*  fcme.n 

For  where  on  the  3*ft  of  Augajl  the  note  in  queftion  Tindal  v- 
wasmadeby  one  Donald/on  iox  35/.  payable  fix  weeks  after  Brown, 
date  to  the  defendant  Brown,  and  by  him  indorfed  to  the  *  TermK^p. 
plaintiff,  on  the  5th  of  OcJober  the  note  became  due,  allow-     J' 
ing  the  three  days  of  grace ;  on  which  day  one  Howe!/,  the 
plaintiffs  clerk,  went  to  demand  the  money  from  Donald- 
Jon  :  not  finding  him  at  home,  he  left  word  that  the  note 
was  due,  and  defired  he  would  fend  and  take  it  up.     On 
the  6th,  Howell ealled  again  upon  Donald/on,  who  prcmifed 
.  to  take  it  up  that  day,  within  banking  hours  :  on  that  day  the 
note  was  not  taken  up  *  and  on  the   7th,    Howell  again 
called  on  Donaldfott9  and  not  finding  him  at   home,  he  then 
fat  it  to  Brown  for  payment,  who  refufed;  faying,  the  plainr 
tiff  had  made  it  his  own.     It  was  proved  by  Donald/on  at 
the  trial,  that  on  HowelPs  leaving,  him  on  the  6th9  that  he 
went  to  Brown1  s  hovjf,  and  he  not  being  at   home,   left  word  ^^ 
with  his  wife  that  he  could  not  pay  it>  anddtftred  Brown  to  take 
it  up.    It  was  contended,  that  to  this  that  Donald/on  was  to 
be  conudered  as  agent  /or  the  holder,  and  that  this  was  notice 
to  Brown.    On  a  motion  for  a  new  trial  (the  jury  having 
found  for  the  plaintiff)  it  was  refolved,  1.  That  the  plaintiff 
by  giving  time  to  often  to  the  maker  of  the  note,  had  dif- 
cimged  the  indorfee  (the  defendant) :    2*  That  the  notice 
here  given  was  not  regular,  for  it  Jhould  have  been  given  by 
the  bolder  of  the  note,  not  as  here  by  the  maker. 

4.  "  But  where  the  holder  of  the  bill  has  ufed  due  di- 
¥  figenceon  that  ground  he  ihall  be  difcharged  from  any 

«  tofc/* 

1. 

The  note  in  tfcifc  cafe,  which  was  a  banker's,  was  paid  to  pitcher  ^# 
die  plaintiff  after  dinner,  who  fent  it  next  morning  at  nine  Sandys. 
fir  payment,  when  the  banker  had  (topped :  it  was  ruled  that  *  Stra-  ****• 
there  was  no  laches  in  the  plaintiff  fo  as  to  fix  the  lofs  on 
fum;  and  that  in  all  thofe  cafes  there  muft  be  a  reafonable 
time  allowed,  confident  with  the  nature  of  circulating  paper 
credit. 

So  where  the  defendants  made  a  payment  to  the  plaintiffs,  Moorc  T# 
with  two  bankers  notes  at  two  o'clock  in  the  afternoon,  at  Warren. 
nine  the  next  morning  they  were  fent  for  payment,  whenHolmc^ 
the  bankers  had  failed;  it  was  adjudged  that  the  lofs  mould  J asr^4TJ. 
fail  on' the  defendants,  the  plaintiffs  having  been  guilty  *    . 

of  ne  laches. 

t* 

«  In  thefe  -queftions  theufage  and  cuftom  of  bufinefs 
<i  ig  the  ftandard  fo  decide  them,  if  fuch  is  reafonable." 

Fox 
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assumpsit. 

For  where  it  was  proved  to  be  the  ufage  of  the  Sword- 
Blade  Company,  that  when  they  received  bankers  notes 
to  fend  them  next  morning  for  cafti  to  the  bankers,  which 
ca(h  was  made  up  in  bags,  and  called  for  by  the  clerk  in 
the  evening  :  payment  was  made  to  them  by  the  defendant 
at  three  o'clock  in  the  afternoon  of  two  notes;  next 
morning  they  were  fent  to  the  Bank,  left  there  (as  above) 
and  the  Bank  (topped  payment  juft  before  the  clerk  called 
in  the  evening.  It  was  adjudged  that  the  lofs  mud  fall 
on  the  defendant,  though  the  money  might  have  been  re-  - 
ceived  in  the  morning j  for  the  company  had  only  a£fced  ac-  ! 
cording  to  ufage. 

So  where  the  aftion  was  by  the  Commiflioners  of  Ex- 
cife  againft  the  defendant,  as  drawer  of  a  bill  of  exchange 
in  their  favour  on  one  Wilfon^  and  fpecifying  in  the  bill 
that  it  was  for  king's  money  \  when  the  bill  became  due, 
the  clerk  to  the  commiflioners  carried  it  to  Wilfon  for  pay- 
ment :  but  his  clerk  faid  he  was  gone  out,  and  had  left 
po  orders  about  the  bill,  and  that  therefore  they  muft  take 
the^*  days.    This  was  explained  thus :  That  wherever  a 
bill  is  drawn  payable  to  the  Excife,  they  ufually  allow  fix 
days  beyond  the  three  days  of  grace,  it  required,  by  the 
acceptor,  on  payment  of  one  fhilling  to  the  clerk  at  the  fix 
days  end  for  his  trouble ;   that  this  was  never  refufed,  and 
was  well  known  to  be  the  cuftom  \  and  one  witnefs  fwore, 
that  he  had  heard  the  defendant  mention  it,  but  that  he 
had  always  confidered  it  as  an  indulgence  rather  than  a 
right :  the  note,  including  the  three  days  of  grace,  was 
payable   the  24th  ;  no  notice  was  given  to  the  defendant 
(the  drawer)  till  the  30th ;  and  on  the  24th  Wilfon  had  ab- 
sconded.   The  defendant  refufed  to  pay,  on  the  ground 
that   notice  was  not  given  to  him  in  due  time.     But  per 
Lord  Mantfield,  It  is  not  in  the  power  of  any  particular 
officer,  by  particular  indulgence  in  any  cafe,  to  charge  a 
drawer  of  a  bill ;  but  this  is  a  general  cuftom,  and  ingrafted 
on  fuch  bills,  and  being  known  univerfally,  muft  bind  the 
parties. 

"  But  where  there  is  no  fuch  ufage  to  warrant  it,  the 
"  law  is,  as  before  laid  down,  that  the  holder  ihould  ap- 
"  ply  for  payment  when  the  bill  or  note  is  due ;  and  any 
«  time  given  beyond  it  is  at  his  own  peril." 

Therefore  where  the  plaintiff  who  kept  cam  with  the 
Bank,  on  Saturday  left  a  note  there  for  50/.  on  Cox  and 
Cleeve,  on  Monday  they  gave  it  to  the  runner,  who  left  it 
at  the  (hop  of  Cox  and  Cleeve  in  the  morning,  who  cancel- 
led it.  When  the  clerk  called  in  the  afternoon,  Cmc  and 
Cleeve  had  flopped  payment :  upon  which  he  took  a  new 
note  of  the  fame  tenor  and  date,  from  Cox  and  Cleeve. 

Kirtgt 
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fig*  ££•  7nfim  <*hre£ied  the  jury,  that  it  would  be  dan- 
gerous to  fufier  perfens  to  deal  with  notes  in  this  manner; 
and  that  they  fhould  find  for  the  plaintiff 5  which  they  did 
rding^y. 


5.  "  But  in  cafes  in  which*  the  lofs  ihall  fall  on  the 
«  holder  of  the  not*,  a  diftin&km  is  to  be  obferved  in  the 
«  cafes  of  netes  payable  to  the  bearer,  when  paffed  with  or 
<c  without  indorsement." 

If  a  note  payable  to  bearer  (fuppofing  it  has  forae  time  to  Bank  of  Eng- 
ran)  be  difcounted    without  indorfement  of  the  perfon  ^^  *• Ncw- 
wfcoheld  it,  he  who  fo  difcounts  it,  takes  it  with  all  rifques :  "1°;  «^ 
fork  is  felling  the  bill  Kke  felling  of  tallies:  but  if  the  44*/    ^   * 
KB  has  been  pafled  in  payment  of  a  debt  antecedently 
doe»  or  for  money  lent  on  the  fame  bill,  theli  is  the  perfon 
paying  it  liable  to  all  rifques.     But  if  the  perfon  who  gets 
the  bffl  difcounted,  indorfes  it,  then  may    the   indorfee 
have  a  remedy  00  the   indorfement,  if  he  demands  the 
money  in  convenient  time.    This  was  the  do&rine  of  Lord 
Hoh;  hut  thojury  found  a  verdict  otherwife. 

But  in  Che  cafapf  a  bill  payable  to  order,  though  the  party  Fenn  v.  Ham- 
has  not  put  his  none  on  the  back  of  it,  yet  if  the  money  fon* 
has  come  to  his  ufe,  the  perfon  who  difcounted  it  may utc  35' 
neveitheleis  recover  it  back  in  an  a&ion  againft  him  for 
money  had  and  received,  unlefs  he  expre/sly  refufid  to  in- 
dorie  the  bill  when  it  was  difcounted. 

Before  we  conclude  this  head  of  bills  of  exchange,  it 
may  be  proper  to  confide*  notes  or  bills  as  joint  or  fe- 
TCial. 

I.  If  a  mte  it  joint  andfeveral,  the  a£Uon  may  be  brought  Butjcr  v#  m*U 
againft  both,  or  againft  either.     If  the  plaintiff  declares  liflcy. 
swmift  both,  he  mud  declare  that  the  defendants  promifed  x  Scra-  76- 
to  pay  jointly  and   feverallv:   but  if  againft  one  only,  he  co^sl^' 
naft  declare  generally  that  the  defendant  promifed  to  pay,  Ovington  v. 
and  the  note  by  two  will  be  good  evidence :.  for  he  that  Neale, 
{peaks  in  the  dtsjtin&ive  fpeaks  true,  if  either  member  of  *  Stra*  8l9* 
tbe<fisjunftive  be  verified. 

a.  If  the  note  had  been  a  joint  one,  and  the  defendant  per  Bullcr 
had  been  fiied  as  if  feveral,  the  defendant  could  only  Aaw  juftice  in  Abbot 
jjbmiti  that  matter  in  abatement,  and  not  taken  advantage  v* Rccs< 
a£  it  in  error. 

Thenextchfsof  Exprefs  Contrafts  upon  which  this 
is  founded  which  I  fhall  confider,  is  that  of 

POLICIES 
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POLICIES  OF  INSUMNCft. 

Under  this  head  I  (hall  confider,  i.  What  policies  «t 
food.  2.  What  thall  avoid  a  policy.  3.  The  coo- 
ftru£lions  on  policies.  4.  Of  total,  partial,  and  average 
lofies.  5.  Of  barratry.  <£•  Of  apportibnmieat  of  the 
premium* 

1.  What  Policies  are  gootfv 

1.  It  is  enaded  by  ftat;  19  G.  a.  c.  37;  «  ThataB 
*'  insurances,  intereft  or  no  intereft,  or  without  further 
<*  proof  of  intereft  than  the  policy  itfelf;  all  gaming  or 
«  wagering  policies,  or  wherejn  the  mfurer  (hall  have  no 
<f  benefit  of  fahrage,  are  void  (except  in  the  cafe  of  pri- 
«  vateers,  or  (hips  in  the  Spanijb  or  Portugal  trade) :  and 
"  no  re-afluf ance  (ball  be  lawful,  except  the  former  in- 
"  furer  is  infolvent,.  a  bankrupt*  or  dead.'* 

The  objeft  of  this  ftatute  was  to  confine  policies  of  in-' 
furance  to  cafes  only  where  the  parties  infuring  had  a 
property  or  intereft  in  the  thing  infured. 

Under  it,  therefore,  it  has  been  decided, 

1.  "  A  certain  intereft,  though  not  aftually  veiled  in 
^  pofieflion,  feems  an  intereft  infufable  under  the  fta- 
*  tute." 

1*  Craft  v.  It  wais  fhefefofe  adjudged  in  this  cafe,  that  though  the 

l?1?*^'^"       property  of  all  prizes  and  enemies  goods,  captured  by  the 
^  R  king  s  land  and  lea-forces,   is  in  the  king,  until  condemna- 

tion in  the  Court  of  Admiralty  ;  yet  that  the  officers  and 
men  had  an  infurable  property  m  things  captured,  by 
virtue  of  the  prize  aft  and  royal  pfoclaJhatioh,  declaring 
the  (hares  and  proportions  to  the  captor^ 

Grant  v.  Par-        In  the  cafe  of  a  valued  policy,  trie  in&rcd  is  bound  to 
k*nfon«  prove  fome  intereft  ;  but  it  is  not  neceffary  to  go.  into  proof 

PwkMnfun "      °^  t'lc  w^olc  value:  but  fuch  policy  (hall  not  be  made  a  cover 
305.  for  a  wager,  as  to  cover  an  infurance  for  2000/.  by  prov- 

ing to  the  value  of  a  cable  on  board  y  and  an  uncertain  inte- 
reft as  the  profits  of  a  voyage  maybe  infured  5  and  an  agree- 
ment, that  in  cafe  of  a  fofs,  that  the  profits  fhotdd  be  va- 
lued at  a  certain  fum,  as  tooo/.  ex.gr.  without  any  other 
voucher  than  the  policy,  fliafl  be  held  good. 

1.  "  In  order  to  make  a  poHcy  void  or*  the  ground  of 
"  want  of  intereft,  the  party  muft  have  parted  with  all 

"to 
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*  his  intereft"  in  that  which  4s  the  objeft  of  the  infur- 
«  ance." 

For  in  this  cafe  it  was  adjudged.  That  if  the  ihipper  ofHibbert  y. 
goods  abroad  indorfes   over  to  another  the  bills  of  Jading,  he  c**teT' 
thereby  transfers  the  whole  property  in  the  goods  to  the  ]^ m  Re**  • 
indorfee,  and  he  has  no  infurable  intereft  therein :  but  if 
it  appears  that  there  was  any  agreement  between  the  in- 
doiier  and  indorfee,  that  fuch  property  was  not  meant  to  be 
given  at  the  time,  as  if  it  was  only  to  fecure  to  the  indorfee  , 

the  net  proceeds ;  or  that  the  indorfer  in  cafe  of  a  lofs,  was 
to  pay  the  fum  for  which  the  goods  were  afligned,  he  there 
has  ah  infurable  intereft. 

3*  Policies  uponforeignjhips  are  not  within  the  ftatute,  on  Thclluffira  *. 
account  of  the  difficulty  of  bringing  witneffes  from  abroad  Fletcher. 
to  prove  the  property.     Therefore  in  infurances  on  foreign  Dou* '  *oX' 
(hips,  the  policy  is  proof  of  intereft  fufficient;  and  in  the 
cafe  of  a  judgment  by  default,  the  plaintiff  need  only  prove 
iheTubfcription  to  the  policy  by  the  defendant. 

4.  M  The  objeft  of  the  infurance  (hould  be  real  pro- 
%(  perry,  and  not  be  made  to  cover  a  contingent  intereft  or 
«« advantage." 

As  where  the  plaintiff  gave  to  the  defendant  20Z.  on  an  Kc^t  v#  B-ir4g 
agreement,  that  if  a  certain  India  fhip  reached  China  that  c<rop.  583* 
feafbn,  the  plaintiff  was  to  receive  nothing:  but  if  the  (hip 
loll  her  paffage  that  feafon,  the  defendant  was  to  pay  to  the 
plaintiff  1000/.  on  the  (hip's  arrival  in  the  river  Thames* 
The  (hip  loft  her  paffage,  and  the  plaintiff  brought  his  a&ion 
for  the  money  ;  but  it  appearing  that  he  had  none  or  little 
intereft  on  board,  it  was  held  to  be  clearly  a  wagering  po* 
hcj$  and  void  under  the  ftatute. 

*  5.  "  The  property  required  by  the  ftatute  to  be  in  the 
w  infured,  rnuft  be  fuch  as  may  legally  be  exported  and  im- 
"  ported :  for  tie  policy  (hall  never  be  allowed  to  cover  an 
«  illegal  adventure." 

Therefore,  where  the  policy  was  on  a  neutral  veffel,  the  r>elmada  r. 
3e£a  Juditta,  a  Venetian  (hip,  from  London  to  the  Grenades,  Motteaux/ 
with  liberty  to  touch  at  Cork  and  Madeira  for  a  lading :  the  M-  a5  Geo.  3. 
fhip  failed  for  Cork,  where  (he  took  in  a  lading  of  provifi-  P«fr.lnfor.a6i. 
cms,  the  property  of  fubje&s  of  the  king  of  France.     At  the 
time  of  her  taking  in  the  lading  of  provifions,  an   embargo 
fvas  Jumping  in  the  port  of  Cork,  laid  on  all  manner  of  pro- 
vifions :  notwithstanding  which  (he  failed  with  clearances 
for  a  neutral  port,  but  in  faft  for  an  enemy's.     It  was  ad- 
judged that  this  voyage,  being  in  breach  of  the  embargo, 

was 
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to*  a  criminal  ad*  and  fo  being  illegal,  the  phSataf 
could  not  recover. 

Johnfton  ♦.  So  where  it  was  mads  on  gouts  from  London  to  ATnp  JVI, 

Saturn.  which  were  prohibited  to  be  landed  there  by  ftatute,  and 

D<mgLa4i.      the  (hip  was  captured:  the  mfurer  was  held  to  faedif* 

charged  as  to  them,  though  the  clearances  from  the  pwt 

of  Condon  were  for  another  port  (Halifax)  to  which  the 

goods  might  legally  have  been  exported." 

Per  Bull.  Juft<  ^*  u  '^,c  P*rty  making  the  infurance,  fhould  infurehis 
i  Term. Rep.  *'  interejlin  airett terms;  that  is,  the  intereft  (hould  appear 
339*  *'  on  the  face  of  the  policy ;  for  the  court  are  bound  to 

"  look  to  the  inftruxnent,  and  decide  upon  that. 

Kuler  Rem  t  Therefore  where  the  plaintiffs  were  proprietors  of tbt  cargo 
V?gne*.  P  "  °f  ^  *^P  Fmanuely  bound  frotri  Falmouth  to  Mor/eUles$ 
%  Term.  Rep.  farf  *tf  gf  thejbip  it/elf:  in  a  former  yoyage  (he  had  been 
3°4*  captured,  and  brought   into  Falntouth  by  a  privateer.    In 

the  fuits  in  the  Admiralty  Court  a  confiderable  Aim  had 
been  expanded ;  which  fentence  having  been  in  favour  of 
the  plaintiff,  the  expences  were  ordered  by  the  court  to  be 
a*  charge  on  the  cargo.     Thefe  expences  were  paid,  and  it 
was  the  intention  of  the  plaintiffs  to  have  covered  them  by 
the  policy   in  queftion  :•  the  policy  was   accordingly  made 
on  the  goods,  but  there  was  on  the  back  of  the  policy  this 
memorandum  :  "  This  mfurance  is  declared  to  be  on  money 
expended  for  reclaiming  the  (hip  and  cargo,  valued  at  tfit 
Aim  which  (hall  be  declared  hereafter,  the  lofs  to  be  paid 
in  cafe  the  (hip  does  not  arrive  at  Marfei/les,  and  without 
further  proof  of  intereft  than  this  policy,  warranted  free 
from  average,   and  without  Jbenefit  of  falvage."     A  lofs 
having  happened,  it  was  decided1  that  the  plaintiff  having 
infured  the  event  of  the  (hip's  arrival  in  whkh  he  had  ttor 
intereft,  not  the    goods  on  which  he  had  expended  the, 
money,  that  ft  was  a  wagering  policy,  and  that  he  could 
not  recover,  though  the  intention  might  be  to  infure  a  real 
intereft. 

Carter  ▼•  But  in  this  cafe  an  mfurance  by  the  governor  of  Fori 

Boehm.  Marlborough,  iiv  the  Eqfi  Indies ,  was  held  good:  for  though: 

1  Sack  Rep.  called  a  Forty  it  is  not  mfcrely  a  place  of  defence,  but  rather 

593.  s.  C.  a  pla<:c  fof  merchandize. 

7,  By  ftat.  [4  G.  3.  c.  48.  «  All  infurances  upon  lives  of 
«  other  eventsy  without  intereft  in  the  parties,  are  declared 
«  to  be  null  and  void." 

Roebuck  ▼.  Upon  this  ftatute  a  policy  on  the/eft  of  aperfm'wzs  held 

Hammertoe      {q  be  void. 


Cowp.  737- 
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8.  By  c.  5.  of  ftat.  19  G.  a./.  37.  it  is  declared,  "  That 
"  all  money  to  be  lent  on  bottomry  or  at  refpondentia  on 
M  fhips  trading  to  India,  (ball  be  lent  only  on  the  (hip  or 
M  011  the  efrefts  on  board  fuch  (hip,  and  (hall  be  fo  ex- 
*  prefled  in  the  condition  of  the  bond :  and  the  benefit  of 
w  falvagefhall  only  be  allowed  to  the  lender  of  the  money, 
H  his  agents,  or  affigns,  who  alone  fhall  have  a  right  to  in- 
*f  fore  the  money  fo  lent;  and  the  borrower  fhall  in  cafe 
€t  of  a  lofs,  recover  no  more  than  the  furplus  of  his  pro- 
u  perty,  above  the  refpondentia  or  bottomry  bond :  and  in 
w  cafe  it  fliaH  appear  that  the  value  of  the  fhare  in  the 
u  ftip  and  effefts  doth  not  amount  to  the  fum  borrowed, 
"  the  borrower  fhall  be  refponfible  to  the  lender  for  the 
11  deficiency,  with  intereft  for  the  fame,  and  for  the  affur- 
"  ance  and  other  charges,  notwithftanding  the  (hip  be 
«  loft." 

Under  this  claufe  of  the  ftatute,  it  has  been  held,  that  BbAv.  Glover, 
if  the  lender  of  the  money  on  bottomry,  or  at  refpondentia,  3    um  I394* 
infores  it,  it  muft  be  fpecified   in  the  policy  that   it   is 
bottomry  or  refpondentia   that  is  fo  aflured,  or  he  cannot 
recover. 

Bat  however,  where  the  policy  was  on  the  goods,  Jpecie,  Greeorv  v. 
andeffefts  of  the  plaintiff",  who  was   alfo  captain  on  board  Chriftie. 
the  iJiip,  and  under  thofe  words  he  claimed  money  expended  Tr-  *4-  s.  3. 
by  him  for  the  ufe  of  the  (hip  in  the  courfe  of  the  voyage,  Park#     "*'  X3' 
and  for  which  he   claimed    refpondentia  intereft,     Lord 
Manrfield ruled,  that  under  thofe  words  the  plaintiff  might 
recover,  it  being  proved   that  the  ufage  war  to  injure  fuch 
intereft  by  that  mode* 

9.  By  ftat.  19  G.  2.  37./  4.  it  is  further  enacted, 
'*  That  it  (hall  not  be  lawful  to  make  a  re-ajfurancey  unlefs 
11  the  infurer  (hall  die,  become  a  bankrupt,  or  be  infolvent ; 
*  in  any  of  which  cafes  the  infurer  mould  remain,  his  exe- 
**  cutors  or  adminiftrators  may  re-affure  to  the  amount 
u  that  the  firft  infurance  was  made ;  but  it  muft  be  ex- 
u  prefled  in  the  policy  to  be  a  re-affurance." 

Double  infurance  differs  from  a  re-afiurance,  that  it  is 
made  by  the  infured,  being  two  policies  on  die  fame 
goods,  &c. 

In  the  cafe  of  a  double  infurance,  the   infured  may  fue  Godin  v.  Lod- 
on  which  policy  he  pleafes,  but  he  fhall  recover  on  one  don  AiT.  Com- 
only;  and  on  that  policy  on  which  he  ele£ts  to  fue,  he  Pa"T*      • 
flrall  recover  the  whole  lofs,  and  then  the  infurers  on  that  \  j^i^^l 
policy  may  recover  a  proportionable  part  from  the  infurers  103.  s. 
Whole  names  are  on  the  fecond  policy. 

F  And 
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Andre  v.  And  under  this  claufe  of  the  act,  every  re-affiirance  iri 

Fletcher.  this  country,  whether  of  foreign  or  Brkj/b  (hips,  whether 

aT.Rep.  161.  ^  a  foreigner  or  by  *  Britifb   fubject,  is  void,  uniefs  the 
firft  affurer  becomes  a  bankrupt,  infolvent,  or  die. 

10.  A  further  regulation  with  regard  to  policies  of  in- 
surance is  now  made  by  ftat.  25  G.  3.  r.  44.  which  enacts, 
«  That  no  policy  (hall  be  made  upon  (hips,  goods,  or 
*«  merchandize,  without  inferring  therein  the  Chriftian  and 
«  furname  of  the  perfon  interefted  therein,  if  they  refidc 
*<  in  England,  or  the  names  of  their  refpedtive  agents,  who 
«  (hall  effect  the  fame :  and  if  the  policy  be  made  for  any 
<c  perfon  not  refiding  in  this  kingdom,  without  inferring 
«  therein  the  name  of  the  agents  of  fuch  perfon  to  whom 
«c  fuch  goods,  merchandize,  &c.  did  belong,  or  the  policy 
w  (hall  be  null  and  void." 

Pray  ▼.  Edie.  Under  the  ftatute  it  has  been  refolved,  that  where  the 
1  T.Rep.  3U-  infurance  is  made  for  a  perfon  not  refident  in  the  kingdom, 
the  name  of  the  agent  muft  be  inferted  in  the  policy 
as  agent  to  fuch  perfon,  or  the  policy  is  void.  For  the 
object  of  the  act  being  to  afcertain  who  was  the  perfon 
for  whofe  ufe  the  policy  was  made,  that  would  not  be 
done  uniefs  the  name  of  the  perfon  who  effected  the  policy 
was  inferted  as  agent. 

"  As  by  the  ftatute,  property  is  required  in  the  infured 
«  when  the  policy  is  made,  fo  it  feems  that  it  muft  fub- 
'"  fift  in  the  perfon  at  the  time  the  lofs  happens,  or  in  fbme 
"  one  poffeffed  of  the  fame  intereft." 

Sadler's  Com-  j?or  where  the  leflee  for  years  infured  an  houfc  for  a 
i*Wilfl  io.C°  t*me  longer  than  his  term :  the  term  expired,  and  the  houfc 
yras  afterward  burned  before  the  time  infured  for  expired, 
after  which  the  leffee  affigned  the  policy  to  the  landlord: 
it  was  adjudged,  that  the  leflee  could  not  affign  the  policy 
to  the  leffor,  fo  as  to  enable  him  to  fue  on  it :  for  thein- 
furance  is  an  indemnification  of  the  perfon  infuring,  and 
if  his  intereft  is  gone  when  the  lofs  happens,  the  policy  is 
void  and  at  an  end. 

M^*  Nal"'       l2'  The  deftination  of  *  (hip  muft  always  be  exprefled 
257'  '     in  the  body  of  the  policy  when    the   infurance  is  made  : 

and  therefore  a  policy  on  a  fhip  from  London  .to 
leaving  a  blank  for  the  place  of  deftination,  is  void 

Lowry  v.  Bour-      ^nc*  notc>  ^at  tnoug^  "*  ^e  cz^c  °f  gaming  or  wagering 
dieu!i      '  policies  the  infured  cannot  recover,  yet  if  fuch  a  policy  is 

!**g.  451.        underwritten  by  an  infurer  and  the  premium  paid,  tie  infured 
pind^  V"  cannot  recover  back  the  premium  fo  paidy  on  the  ground  that 

3T\iup.  »66.  lt  was  Pa^  w^out  confideration,  becaufe  that  in  cafe  of 
s.  p.  .a  lofs, 
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a  lofs,  the  kifurers  would  not  be*  chargeable;   for   in  pari 
delicto  potior  eft  conditio  defendentis. 

2.  What  (hall  avoid  a  Policy. 

This  is  either,  i  ft.  By  matter  previous  to  the  making  of 
the  policy ;  or,  2dly.  By  matter  fubfequent. 

I  ft.  By  matter  previous  to  the  making  of  the  policy. 

As,  i  ft.  By  a  falfe  reprefentation.  2dly.  By  a  falfe  war- 
ranty.   3(ily.  By  a. concealment  of  circumftances. 

#c  As  to  the  i  ft-  It  is  *  general  rule,  that  a  falfe  repre- 
w  fentation  of  any  matter,  before  the  policy  has  been 
u  figned,  fhall  avoid  it  as  againft  the  infurer,  on  the 
u  ground  of  fraud." 

As  where  the   broker  in  procuring  an  infurance  on  a  Mc.  Dowcll  ▼. 
ftiip  from  New  Turk  to  Philadelphia  ftated,  "  that  (he  had  Fraf«r- 
been  feen  in  the  Delaware  on  the  I  ith  of  December?  where-  Dou*1-  *47* 
as  in  faft,  (he  was  loft  on  the  9th  of  December.     It  was 
held  that  this  mifreprefentation  avoided  the  policy  ;  for  the 
reprefentation  (honld  be  true  as  to  all  the  infured  knows  $ 
and  if  be    reprefents  fafts   to   the  underwriter   without* 
knowing  the  truth,  he  takes  the  rifque  upon  himfelf. 

But  the  .reprefentation  muft  be  a  pofitive  affertion. 

Por  where  the  broker  only  ftated,  "  that   the  fhip  was  Barber  ▼. 
expelled  to  fail   in  November  or  December"  though  in  faft  Fletcher, 
(he  had  (ailed  before;   yet  was  the  policy   held  to  ftand  Dou8K  a9*» 
good :  Cor  it   was  only  ftated   as  an   expectation,  and  the 
underwriter  did  not  inquire   into  the  ground  of  expec? 
tation. 

N*fe9  It  was  held  in  this  cafe,  that  a  reprefentation  to 
the  firft  underwriter  on  any  policy,  fhoufd  extend  to  all  the 
others  whole  names  are  on  it. 

Therefore*  where  an  underwriter  put  his  narne  firft  on  wilfon  ▼. 
a  policy  as  a  decoy  to  induce  others  to  fign,  and  on  a  pro*  Ducket, 
mife  that  he  fhould  not  be  fued :  this  was  held  to  be  a  3  *»«■•  *&*•' 
fraudulent  reprefentation,  and   to  avoid  the  policy.     But 
that  the  infurer  fhould  return  the  premium. 

a.  «<  But  in  order  to  avoid  a  policy  in  confequence  of 
**  mifceprefentation,  the  reprefentation  muft  he  material, 
u  and  at  the  fame  tiine  be  falfe:  for  though  the  reprefentah- 
u  tion  be  not  ftricWy  true,  yet  if  it  is  niore  beneficial  to 
w  the  underwriters,  the  policy  (hall  be  good.'* 

Fa  For 
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Pawfon  y.  For  where  the  inftruftions  to  infure  {hewn  to  the  under- 

Wtifcm.  writers,  ftated  the  fliip  to  carry  ««  twelve  guns  and  twenty 

Cow*.  7*j.       tacn  „  and  jn  faft  £^e  {-aile<|  with  a  greater  force*  the  policy 

was  held  to  be  good,  the  reprefentation  being  fubftantiaily 

performed,  and  in  favour  of  the  infurer. 

«  And  the  conftru&ion  of  the  reprefentation  fliall  be 
'*  taken  according  to  the  import  of  the  words,  as  ufed  at 
««  fea  or  common  acceptation." 

Bcanv.Stupart.      Therefore  where  the  (hip  was  warranted  to  be  manned 

Dougl.  11.        with  thirty  feamen,   this  was  held  to  include  the  ordinary 

crew,  as  officers,  boys,  toV.  who  are  deemed  to  be  feamen 

at  the  Cujtomhoufe,  Greenwich  Hofpital,  and  in  the  diftribu- 

tion  of  prizes. 

*er  LordManT-      2.  "  Such  is  the  cafe  of  a  reprefentation  as  afleQing  die 

C U"    tSr        *  va^!ty  °*  a  P°Wcy>  but  the  cafe  of  a  warranty  is  ftill 

ow*»  7  7-       it  ftroilgerj  M  jt  makes  part  of  the  policy  itfelf ;  it  muft  be 

«  ftri  Aly  and  literally  performed,  and  nothing  tantamount 

«  will  do." 

As  to  which  it  Las  been  fettled, 

**K*fai  ▼•  i*  That  to  make  a  warranty  it  muft  be  in/erted  in  tie 

Witfoiu  policy:  if  it  is  on  a  diftinft  piece  of  paper,  or  wafeied  to 

Keayon *&  A(h-  ^  P°^*cy>  or  ma<*e  verbally,  it  is  but  a  reprefentation : 
ton  v.  Bcrthon.  but  it  may  be  inferted  in  the  margin  of  the  policy,  and  it 
Dougl.  ia.  then  (hall  be  deemed  a  warranty ;  fo  "where  it  was  wrote 
/««*•  tranfverfely  on  the  margin  of  the  policy*  it  was  held  to  be 

a  warranty. 

Dc  Hahn  ▼.  So  in  this  cafe,  which  was  a  policy  on  the  (hip  Juno, 

Hartley.  from  Liverpool  to  Africa,  in  the  margin  ntias  this  memorandum, 

&  Term  Rep.  u  Sailed jrom  Liverpool,  with  fourteen  fix-pounders,  fwivels, 
343'  fmall  arms,  and  fifty  hands,  or  upwards".     The  (hip  failed 

horn  Liverpool,  with  only  forty-fix  hands  onboard;  but 
in  fix  hours  after  her  failing,  arrived  at  Beaumaris  in 
Whales,  where  (he  took  in  fix  hands  more,  which  conti- 
nued with  her  during  the  voyage;  and  it  was  further 
found  that  the  veflel,  until  and  when  (he  took  in  the  fix 
hands,  was  equally  fafe  as  after.  It  was  neverthelefs  de- 
cided, That  this  was  a  warranty,  which  warranty  muft 
be  ftri&Iy  and  literally  complied  with,  and  that  therefore 
die  policy  was  void. 

2.  "  The  warranty  is  only  of  the  circumftances  ftated 
«*  at  the  time  of  underwriting  the  policy,  that  they  are  then 
"  true ;  and  if  fo,  the  infurers  arc  liable  for  all  future 


m. 


rifques." 
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The  infarance    was    made   on  a    Dutch   flrip,    from  £4<n  ▼•  *»rki 
DOntnt  to  Rotterdam,  warranted  a  neutral  flap  and  neutral  *?■• 
property;   tins  was  die  cafe  when  made,  and  when  the     ug   *°5' 
tip  failed, to. on  thp  I ith  of  December*  ij8o;  </«n/7£  hew., 
mage  war  was  declared  againft  the  Dutch*  the  power  to 
whom  (ho  belonged,  viz.  pn  the  20th  of  December,  whereby 
ft*e  ceafed  to  be  neutral.     She  was  paptured  ori  the  25th 
of  December,  and  the  underwriters  infifted  th^t  the  war- 
ranty was  tp  extend  to  the  whole  of  the  voyage ;  but  it  wa$ 
held  that  the  warranty  only  extended  to  the  time  when 
thepoficy  was  made  and  when  the  rifque  commenced,  and 
to  that  the  infurer  was  liable. 

But  wheTC  the  plaintiff  infured  a  fliip  and   cargo  war-  Woolmer  v. 
noted  to  be  neutral  property,  it  was  proved  that  the  fhip  Mailman. 
mi  piopeity  was  not  neutral  when  the  policy  was  made,  3  Burr.  XW* 
It  was  adjudged,  that  the  infurer  was  difcharged,  though  ^a7#^#  q0  c^ 
the  bfs  did  not  happen  by  capture  but  from  having  foundered  : 
for  the  warranty  was  fajfe  at  tfye   time  o.f  making  the 
policy,  and  fo  the  policy  void, 

However^  where  the  policy  was  on  goods  from  the  lad-  Blackhurft  ▼. 
nig  of  them,  loft  or  not  loft,  "  warranted  well  the  9th  of  CocMl 
December,   1784-,"  at  the  trial  it  appeared  that  the  policy  3  ±.  *ep«  if* 
had  been  underwritten  between  one  and  three  o*clock  of 
that  day,  and  that  the  flip  bod  been  loft  at  eight  o'clock  that 
morning.     It  was  adjudged,  That  the  warranty  was  com- 
plied with,  by  the  fbifs  being  fafe  at  any  time  of  that  day*  and 
the  defendant,  the  infurer,  therefore  liable. 

3-  u  For  a  warranty  is  fo  abfolute,  that  nothing  but  a 
«  performance  of  the  conditions  of  it  mail  difcharge  it ; 
"  but  it  (hall  be  abfolute  under  every  circumftance  as 
*«  againft  the  parties." 

1.   As  againft  the  Infured. 

Pot  where  a  fliip  was  warranted  to  fail  from  Jamaica*  Hore  v.  Whit- 
en or  before  a  particular  day,  and  before  that  day   was  move, 
prevented  from  failing  by  an  embargo*  the  infurer  was  held  C**V-  7^4. 
to  be  difcharged,  though  the  terms  of  the  policy  could  not 
be  performed. 

So  if  (he  be  detained  beyond  the  day  (he  .is  warranted  Bondv.-Nau. 
to  fell,  by  any  caufe  whatever,  as  by  dangerous  weather,  Cowp.  601. 


of  repair,  the  enemy  being  off  the  port,  or  fuch  y ' 
ia  all  tbefe  cafes  the  infurer  is  difcharged,  by  reafon  of  the 
aoo-perfbnnance  of  the  warranty. 

So  where  the  warranty  was  on  a  fhip  warranted  to  fail  Vezianv.  Grant. 
^rthc  12&  of  January,  5770,  and  fho  failed  before  ^^Hf77^' 

<kfrpark.lafor.37. 
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that  at.  twelve  at  night  he  loft  fight  of  her  all  at  once,  and 
that  the  captain  of  her  the  day  before  had  complained  that 
(he  was  leaky."  This  letter  was  not  communicated  to  the 
underwriter.  In  fad  the  (hip  continued  her  voyage  until 
the  19th,  when  £he  was  taken  by  the  Spaniards,  and  there 
was  no  pretence  of  any  knowledge  of  an  a<5tual  Jofs  when 
the  infurance  was  made,  and  it  was  made  in  confequence 
of  a  letter  received  from  the  plaintiff,  datedT  the  27th  of 
June  before.  But  the  concealment  of  the  letter  was 
deemed  a  fraud  on  the  infurer,  and  he  was  held  to  be  dis- 
charged. 

^^jj^  T*  For  whatever  accounts  the  infured  or  his  agent  have 

%  P.  WmV.  170.  received  of  the  lofs  or  other  circumftance  in  which  the 
fafety  of  the  (hip  is  concerned,  thefe  fhould  be  communi- 
cated to  the  underwriter,  or  the  policy  (hall  be  void. 

Hodgfonr.  And  on  the  fame  ground,  a  concealment  of  the  true 

WBklkfiR*       Port  °^  ^*&n&  fr°m  whence  the  (hip  failed,  was  held  fuf- 
463,  °      CP"     ficient  to  avoid  the  policy ;  fhe  having  been  loaded  at  Leg- 
horn and  put  into  Genoa,  where  (he  lay  five  months,  and  the 
policy  was  made  after  the  five  months  expired  q»  thejhip  at 
and  from  Genoa,  and  thefe  circumftances  not  communicated. 

Per  Lord  Manf-      2.  «  But  the  infured  may  be   innocently  filent  as  to 

field.  u  grounds  open   to  both  to  exercife  their  judgments  on  •, 

urr,  I*xo*    "  therefore   he  need  not  mention  what  the  infured  knows 

M  already;  or  what   he  ought  to  know;  what  he  takes 

"  upon  himfclf  to  know,  or  what  he  waives  being  inform* 

«  ed  of." 

ftfo  As  if  an  underwriter  infures  a   private  (hip  of  war,   he 

need  not  be  told  the  fecret  enterprize  it  is  deftined.for,  be- 

caufe  he  knows  fome  expedition  is  in  view  >   and  from  the 

nature  of  the  contract  he  waives  the  information. 

Carter  t.  So  where  the  defendant  underwrote  a  policy  again  (I  the 

aBamiooc       takin8  of  Fort  Marlborough    in   the  Eafl  Indies,   by   the 

1  Black.  Rep.    enemy  for  one  year,  on  the  part  of  the  governor,     In  an 

J93.3.  C.  aftion  on   the  policy  it  was  refolved,  id.  That  it  was  no 

concealment  of  circumftances  that  the  ftafe  of  the  fort  and 

fortifications  was  not  made  known  to  the  infurer.     ift.  Be- 

caufehe  had  made  no  inquiry  to  this  particular ;  and   2dly, 

That  it  was  the  rifque  of  being  attacked  only  that  was  in- 

fured ;  and  2dly,   It  was  refolved,  that  it  was  not  necef- 

fary  to  make  known  to  the  infurers  the  governor's  opinions 

and  furmifes  on  the  probability  of  an  expedition  a,gainft   it, 

Maync  ▼.  which  were   mere  furmifes,  and  equally  lying  within  the 

Wa^cr.  knowledge  and  conjectures  of  the  infurers  themfelves. 

B  R  £2  ft 

ai  o.  3.  '  So  where  the  policy  was  on  a  Portuguese  (hip,  at  and 

Park,  inn*,  aao.  from  Madeira  to  Jamaica,  which  was  captured  and  carried 

into 
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afo  i  French  pott,  and  condemned  on.  the  ground  of 
brag  an  Englt/b  fupercargo  on  board,  it  was  infifted  for 
tk  underwriter  that  it  (hould  have  been  difclofed  to  him 
dot  the  fupercargo  was  Engli/b.  It  was  further  infifted 
oo,  oh  the  ground  that  an  ordinance  had  paifed  in  France, 
declaring  Sups  with  fupercargoes  of  nations  at  enmity 
with  Frmct  to  be  lawful  prize.  But  per  Lord  Mansfield \ 
If  both  parties  are  ignorant  of  it,  the  underwriter  mull 
rnnallruques:  if  the  defendant  knew  of  fuch  an  edi&, 
it  was  iiis  duty  to  inquire  if  fuch  a  fupercargo  was  on 
board.  It  muft  be  a  fraudulent  concealment  of  cir- 
cwnflanccs  that  (hall  vitiate  a  policy  -,    fo  the  plaintiff  had 

QL. 


"  For  the  underwriter  is  bound  to  know  every  caufe  Per  Lord  Manf- 
M  which  may  occafion  natural   perils :  as  the  difficulty  of  field  '**  s-  C. 
*  the  voyage,  the  feafon,  &c.  as  alfo  all  political  dangers, 
"  as  the  probability  of  a  declaration  of  a  war  or   peace : 
w  and  he  therefore  cannot  fcreen  himfelf  under  an  igno- 
u  ranee  of  any  of  thefe  circumftances  " 

As  where  a  (hip  was  infured  before  war  was  declared,  Planche  *. 
ht  when  it  was  daily  expeBed,  and  (he  did  not  fail  till  after  Iletc^n 
war  had  been  declared ;  it  was  adjudged  that  there  was  no  ^^  MOm 
concealment  here  as    to  the    underwriter,  and  that  the 
policy  remained  good. 

u  So  the  inforer  is  bound  to  know  the  courfe  of  trade,  and  Dougl.  494.     , 

*  where  a  lofs  happens  if  in  the  common  courfe  of  that 

*  &ade,  he  h  liable." 

As  where  the  policy  was  on  a  Jbip  to  Labrador  on  the  Noble  v.  Km* 
Mojt  ****!*  cargo  until  difcharged.     The  fhip  arrived,  but  Ja7- 
the  cargo  was  net  difcharged  for  a  confiderable  time,  and       g ' 491* 
daring  that  time  the  ihip  was  cut  out  of  the  harbour  by  a 
Pfwateer.    It  was  objected,  that  this  delay  and  negleft  iri 
™c  (hip's  difcharging  her  cargo   (hould  avoid  the  "policy. 
*wt  it  being  proved   to  be   the  ufage  and  courfe  of  trade 
to  dsicharge  the  cargoes  of  (hips  by  degrees,  and  in  that 
*■&»;  the  court  held,  that  the  underwriter  was  bound 
to  bow  it  as  fuch,  and  that  it  muft  be  deemed  to  be 
*AKb  the  policy,  and  the  underwriter  be  liable. 

*dly.  It  was  refolved,  That  though  the  queftion  on  the  s.  C. 
pwSwhr  branch  of  trade  to  the  place  in  queftion  might 
**•)  jet  that  the  courfe  and  practice  of  the  fame  trade 
to  *  difcrcirt  place,  was  good  and  admiffible  evidence. 
As  the  mode  of  trade  and  fifhing  at  Newfoundland  was  ad- 
ni&tk  evidence  as  to  the  fame  trade  to  Labrador. 

So  where  the  infurance  was  upon  an  India  (hip,  charter*-  Salvador  v.  Hop- 
f*w  t|«  common  printed  form,  in  which  is  a  claufe,  that  *"»- 

V?     '  •      ^  3  Burr.  17c;. 
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the  Company  may  detain  the  fhip  in  India  for  twelve  months, 
dtherwife  fhe  is  to  be  allowed  to  return  within  a  dated 
time.  The  fhip  in  queftion  was  detained,  and  the  infur- 
ance  was  made,  without  notice  that  fhe  had  been  fo  de- 
tained, but  made  merely  on  the  charter-party.  A  loft 
having  taken  place,  the  infurers  contefted  the  payment,  on 
the  ground  that,  having  no  notice  of  the  detention,  it  was 
a  concealment  of  circumftances  j  but  it  being  proved  that 
■  fuch  detention  was  the  common  courfe  of  the  India  trade. 
Was  within  the  terms  of  the  charter-party,  and  fo  a  rifque 
then  in  contemplation,  and  that  the  faft  of  detention  might 
be  known  at  the  India  Houfe.  The  court  on  thefe  grounds 
held  the  infurers  liable. 

Thefe  are  the  cafes  in  which  policies  of  infurance  have 
been  declared  to  be  void,  from  matter  exifting  before  the 
making  of  them.     I  (hall  now  confider, 


2dly.  How  Policies  may  be  avoided  by  Matter  fubfe* 
quent. 


ift 
"  are 


"  It  is  a  general  rule,  that  the  terms  of  the  policy 
-•  arc  to  be  ftriciiy  adhered  to ;  for  any  variation  from 
a  tlje  rifque  infured,  discharges  the  underwriter." 

cc  Upon  this  ground,  where  a  certain  voyage  is  in-? 
c<  fured,  any  deviation  from  the  direB  courfe  of  that  voyage 
"  avoids  the  policy." 

i.  "  It  is  not  material  wh&her  the  lofs  of  the  fhip  be 
«  the  confequencc  of  the  deviation  or  not,  nor  for  ivhat 
<c  fpace  of  time  it  was  made,  nor  how  far  out  of  the  direct 
<c  courfe i  'for  every  the  fmalleft  deviation  changes  the 
"  voyage  intended  to  be  infured,  and  difcharges  the  un- 
«  derwriter." 

Fox  ▼.  BUck.  As  where  the  policy  was  on  a  fhip  bound  from  Dart- 
Sum.  Aff.  mouth  to  Liverpool,  fhe  failed  from  Dartmouth^  but  put  into 
i^t^MSS.  Loo:  Loo  w?s  a  place  fhe  muft  of  neceffity  pafs  by  hi 
the  courfe  of  her  voyage,  but  it  was  not  mentioned  in  the 
policy  5  and  though  it  was  proved  that  no  accident  What- 
ever happened  in  going  in  or  coming  out  of  Loo,  and  that 
(he  was  loft  after  fhe  had  cleared  it,  and  got  to  fea»  yet 
Juft.  Yates  ruled  this  to  be  a  deviation,  and  to  avoid  the 
policy. 

CocV  *.Tmvn-       So  ^-y{%  [he  fhip  George  bound  from  Cork,  in  company 
fon.  with  two  other  veflels,  left  the  convoy  to  make  a  cruifej 

P^rk.  Ins.  341.   <|urjng  the  night,  being  a  itrong  fhip  -,   though  this  was  bufe 

foe 


ASSUMPSIT  75 

far  a  few  hours,  Lord  Campden  held,  that  from  the  mo- 
ra* a  (hip  deferted  the  direft  voyage,  that  the  policy  was 
dsdurged* 

2.  "  But  an  intention  to  deviate  will  not  avoid  the 
°  policy,  if  a  Ms  happens  while  die  (hip  was  in  her  direct 
w  courfe." 

For  where  the  (hip  was  infared'from  Carolina  to  Li/bon%  Fofterv. 
and  from  thence  to  Brijlol,  and  the  captain  had  taken  in  wilmer. 
(alt,  rluch  he  was  to  deliver  at  Falmouth  out  of  his 'courfe,  a   tr*' l149' 
before  he    went  to  Briftol,  he   was   taken  in    the  direct 
tracl  to   both    places,    before    the  dividing  point;   the 
"mfunnce  was  held  to   ftand  good  as  againft  the  under-  ^ 
writers. 

For  where  a  partial  lofs  happens  in  the  cafe  of  art  in-  ^a^4^7°,in^ 
farancc,  and  in  the  fame  voyage  a  deviation  is  afterwards  %  ^ 0Vd  Raym, 
made,  the  infured   fliall  recover  for    fuch  lofs ;   for  .the  840.    S.  C. 
policy  is  only  difcharged  from  the  time  of  the  deviation. 

3-  "  B\it  if  in  fa£k  the  (hip  does  not  proceed  at  all  on 
u  the  voyage  infrared,  though  (he  may  be  in  the  track  of 
"  it,  yet  ftiall  the  policy  be  difcharged." 

The  infurance  in  this  cafe  was  on  a  (hip  from  Maryland  Wooldridgc  ▼. 
to  Cadiz :  {he  was  taken  in  the   Chefapeah ;  all  her   clear-  Boydell. 
ances  were  fc;r  Falmouth   and  a  market l,  and  the  place  of  Dou*h  l6' 
capture  was  in  the  courfe  for  both  places,  and   before  the 
dividing  point.     In  an  aftion  againft  the   infurers,  it  was 
held  that  as  the  evidence  of  her  clearances  (lie wed  her  def- 
lation to  be  different  from  that  infured,  it  was  not  the 
voyage  the  infurer  meant    to   underwrite  5   and  he   was 
therefore  difcharged. 

For  the  policy  mould  attach  when  the  (hip  fets  out  on  way  v.  Modig- 

her  Toyage,  or  it  cannot  after.     So  that  if   fhe  fails  before  Hani. 

the  time  feed  in  the  policy,  it  never  attaches.  T"?m  a7DG*  *' 

1         ;  *  %  Term  Rcp.30. 

4-a  In  the  cafe  of  merchant  (hips  with  a  letter  of  marque  "  Jolly  v.  Walker. 
It  was  refolved  in  this  cafe,   that  they  might  give  chace  to  <*•  HallEmft. 
«G  enemy's  (hip,  without  being  guilty  of  a  deviation,  but  p^/i^V^. 
dot  they  could  not  cruife  \    for  fuch  might    lengthen  the 
riijueto  an  immoderate  length. 

$•  a    But    a  deviation  is   excufable   in    the  following 

i£.  u  In  the  cafe  of  neceflity."  As  if  a  fhip  is  driven 
«tf  of  her  courfe  by  ftrefs  of  weather,  or  if  me  becomes 
kaky,  (he  rrray  go  out  of  the  divert  courfe  to  another  port 
to  repair. 

M 
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Gnibcrt*.  Red-  As  where  the  policy  was  on  a  (hip  from  RocbeUe  to 
G*7dh.  Sitt.  Africa;  ^c  kUed  for  Africa*  and  three  days  afterwards 
HiU.1781.  ^c  mct  w^  a  ga*c  which  (trained  her  Teams,  and  fptit 
Park.  ins.  344.  her  mizen-maft  and  rigging.  The  crew  came  in  a  body  to 
Motteaux  t.  ^  captain,  defiring  him  to  make  fome  port  for  repair: 
London  Affur.    ^  ^^^^  findjng  that  ftc  had  too  fittfc  yyi  cempikd, 

z  Ath.  545.  and  put  into  Lijbon-  This  being  a  deviation  from  ne- 
&  p.  ceffity'to  repair,  the  infurer  was  held  to  be  liable. 

Lavabrey.Wil-  But  in  fuch  cafe  it  muft  appear  that  fuch  deviation  was 
*£•  j  clearly  through  neceffity.     For  if  it  was  ufed   for  any 

u*  *  trading,  or  fuch  like'  purpofes,  it  is  not  an  excufabie  devia- 

tion. And  therefore  if  the  (hip  is  compelled  to  leave  her 
dirett  courfe  by  fuch  neceflity,  Ihe  muft  proceed  to  fuch 
place  of  fafety  in  direft  courfe,  and  in  the  fliorteft  poffibk 
time* 

Harrington  v.        Therefore  where  the  policy  was  on  a  (hip  warranted  to 

Halkcld.  fail  with  convoy  from  England  to  St.  Kitfsy  fhe  failed 

9^^  8i"#      with  convoy,  but  was  feparated  by  a  ftorm.    It  was  prov- 

r^k.  Ini.7346.  c<*  ^y  t^lc  caPta»n>  *at  after  tlw  fepar^tion  that  he  did 

"  ■ ;  all  he  could  to  get  to  St.  Kitfs,  and  direded  his  courfe 

fo  as  to  meet  the  convoy  eroding,  but  that  in  that  courfe 

fhe  was  taken  by  an  American  privateer,  this  was   held  ft 

excufe  the  deviation,  and  the  intured  recovered. 

"  For  to  make  a  deviation  criminal,  and  fo  difcharge 
<«  the  underwriter,  it  muft  be  done  voluntarily" 

Elton  ▼.  Brog-  For  when  a  (hip  went  out  with  a  letter  of  marque,'  in- 
dent fured  from  Briftol  to  Newfoundland,  and  having  taken  a 
*£tra.  1264.  priZc,  the  failors  rofe  and  compelled  the  captain  to  leave 
his  courfe  for  Newfoundland f  and  return  to  Briftoh  In  an 
aftion  againft  the  infurers  who  fet  up  a  deviation  in  their 
defence,  it  was  refolved,  that  it  was  excufed  by  reafon  oF 
the  force  ufed  againft  the  captain,  which  he  could  not  re- 
fill, and  fo  fell  within  the  cafe  of  neceffity,  which  had 
been  always  admitted  as  an  excufe. 

2dly.  For  the  fake  of  greater  fecurityt  a  deviation  is  ex? 
cufable. 

Bond  ▼.  Nott.  As  w^crc  a  flup  deviates  fomething  from  her  courfe  for 
Cowp.601.  the  fake  of  meeting  with  a  convoy  ;  this  (hall  not  be  deemed 
4Rcf.  a  deviation  fufficient  to  difcharge  the   infurer.     But  the 

fhip  fhould  not  wait  for  a  convoy;  for  the  underwriter  it: 
fuppofed  to  eftimate  the  time  his  rifque  continues  in  rat- 
ing the  premium,  and  therefore  it  muft  not  be  prolonged, 
unlefs  through  neceflity. 

3dly.  «  Where  the  known  ufage  of  trade  admits  it." 

4 
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For  where  a  (hip  was  infured  from  London  to  Nantz,  al-  Planche  v. 
lowed  to  touch  at  0#W,  aod  all  her  clearances  were  ato  ^chcr. 
Of  mi  only  y  k  being  proved  to  be  the  ufage  of  the  trade  to  Bo°f  v#  Gott. 
dear  for  one  port  and  go  to  another,  to  avoid  the  French  fai«. 
duties,  and  this    known  to  be  the  eftablifhed  mode,  the  Salk.  445-  S.  P. 
policy  was  held  to  be  good  againft  the  underwriter. 

2.  «  But  though   fuch   ftrict   adherence  is  required  to 
"  the  terms  of  the  policy,  yet  fome  latitude  is  admitted 
"  as  to  the  ufage  and  courfe  of  trade,  fo  as  to  take  in  loffes 
.   «  net  within  the  ftritl  letter  of  the  policy.99 

For  where  the  defendants  had  underwritten   a  {hip  to  pelly  v.  Royal 
China  in  the  ufual  form,  againft  all  lofles  during  the  voyage.  Exchange  Affuf. 
When  the  fliip  reached  China  flie  was  unrigged,  and  the  ^gnj'u 
rigging  brought  on  (hore,  where  by  accident  it  was  con- ^  £a£  ibid! 
fumed  by  fire.     The  infured  brougnt  their  a&ion  to  be 
repaid  their  damage,  and  the   defendants  refufed  to  pay, 
on  the  grounds  that  it  was  a  lofs  on  land,  and  fo  not  within 
the  policy.    But  it  being  proved  that  it  was  the  eftablifhed 
aurfi  of  the  trade  fo  to  unrig  the  fliip,  the  plaintiff  re- 
covered. 

So  where  the  a&ion  was  on  a  policy  ff  on  the  goods,  Gregory  ▼. 
Jpecie,  and  effects  of  the  plaintiff,  on  board  a  (hip  from  Chriftit. 
London  to  Madras  and  China,  with  liberty  to   touch,   ftay,  p^,4^  $5'5, 
2nd  trade  at  any  ports  whatever.,,     When  the  (hip  arrived 
at  Madras,  ihe  was  too  late  to  go  to  China  that  year,  upon 
which  fhe  was  employed  by   the  Council  to  go  to  Bengal, 
for  rice  •,  in  which  voyage  (he  was  loft.     It  was  contended 
that  this  lofs   was   not  within  the  terms  of  the  policy, 
which  gave  a  liberty  to  flop,  ftay,  and  trade  at  places  in 
the  courfe  of  the  voyage  ;    but  it  being  proved  to  be  the  ufage  of 
the  Eajl  India  trade,  for  fhips  too  late  for  China  to  be  to 
employed,  the  plaintiff  recovered. 

And  in  a   later  cafe,  where  the  words  were  the  fame  as  Farquarfon  v. 
in  the  laft  policy,  except  that  to  trade  wanting,  the  court  Hunter, 
held  the  fame  conftruftion  on  the  ground  of  ufage.  Pari^in^  j6. 

J.  "  To  determine  therefore  what  (hall  be  an  adher- 
"enceto  the  terms  of  policies,  that  feverai  conjlruclions 
u  en  them  are  to  be  attended  to." 

And,  i  ft.     If  a  merchant  infures  a  (hip  generally,  as  of  Molloy  de  Jut 
fuch  a  burthen  ;    this  aflurance  fhall  take  in    the  (hip  only,  Mar-  *  Nar* 
and  not  any  of  the  merchandize  on  board  her.     But  in  %S5' 
inCuriag  the  cargo,  it  is  not  neceffary  to  fpecify  the  parti- 
cular goods  j    it  is  fufficient  to  fay  on  the  wares,  mereh.n- 
&c*  on  board  fuch  a  (hip. 

"    So 
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Toage  *.  So  where  the  plaintiff*  mad«  an  infurance  on  a  fliip  and 

Watts.  aStra.    freight,  the  (hip  was  then  careening  before  ihe  took  in  her 

llsl-  lading,  and  a  temped  having  arifen,  flic  was  loft:  it  was 

adjudged  that  the  plaintiff  (hould  only  recover  for  the  lofs 

of  the  fliip,  but  not  for  the  freight,  the  goods  not  being 

actually  on  board,  fo  as  to  make  the  plaintiff's  right  to 

„  freight  commence. 

Montgomery  ▼.      But  in  this   cafe,  which   was  an   infurance  on  freight 

Eggington.        valued  at    1500/.)  in  fac"t,  only  500/.  of  freight  was  on 

3  Term.  Rep.     board  when  the  fliip  was  driven  from  her  moorings  and 

3  loft,  but  goods  to  the  whole  amount   of  the  freight  were 

lying  on  the  quay  ready  to  be  fhipped  when   the   accident 

happened  5    the   court   held  the  affured  entitled  to  recover 

to  the  whole  amount,  not  with  (landing  the  laft  cafe. 

Molloy  z$$.  2.  If  a  (hip  is  infured  from  a  port,  the  infurance  does 

not  commence  until  the  voyage  is  begun,  fo  that  the  in- 
furer  is  not  liable  for  a  lofs  in  port ;  but  if  (he  once  breaks 
ground,  though  driven  back  into  port,  the  infurer  is  liable 
for  a  lofs,  for  the  voyage  was  begun.  But  an  infurance 
at  and  from  a  port,  includes  lofies  while  in  port. 

3.  "  If  goods  are  infured  on  board  any  (hip,  the  policy 
"  (hall  only  cover  fuch  goods  as  are  flowed  in  the  ufud 
"  manner  in  the  hold,  or  other  place  of  fafcty,  or  as  things 
"  of  merchandize." 

Roftv.Thwaite.      For  w^erc  the  P°Hcy  was  on  the  captain's  goods  for  fix 

sitt.  Hill.  16    "  months  j    and  the  lofs  proved,  was  of  goods  lajbed  on  deck, 

G.  3.  Park.        the  captairis  cloaihs,  and  tbefbip's  prov'fions ;  it  was  proved 

Ins.  23.  m  evidence,  that  thefe  things  were  fubjeel  to  a  greater  rifque, 

and  not  confidered  as  within  the  general  term  of  goods, 

unlefs  fpecially  infured  by  name,  and  a  greater  premium 

given.     Lord  Mansfield  ruled,  that  the  plaintiff  could  not 

recover. 

Molloy  de  Jur.       4.  If  goods  are  infured  on  board  any  fliip,  and   (he  be- 

Mar.  &  Nav.    comcs  \t^9  if  tne  matter  and  fupercargo  take  them  from 

%*  *  that  fhip,  and  put  them  on  board  another,   the  policy  is 

difcharged,  unlefs  there  are  thefe  words,  "  the  goods  laden 

to  be   carried   by   fuch  a  fhip,  or  any  other,  until  fafely 

landed  -,"  in  which  cafe  the  infurers  are  liable.     ' 

5.  «  When   an    infurance  is  made  for  any  given  timtf 
"  that  time  muft  befuccejive,  not  at  different  periods." 

Syersv.  Bridge.      As  in  this  cafe  the  infurance  was  on  a  letter  of  marque 
DougL  509.       for  fix  weeks,  this  it  was  held  (hould  be  for  fix  fucceflure 
weeks,  not  part  at  one  time  and  part  at  another. 

6.  Thr 
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•  6V  The  utfufranee  k  generally  for  fuch  a  voyage  or  time,  Waples  ▼. 
and  until  moored  fir  twenty-four  hours  in  fifety.     Under  this  Eanae* 
daufe  where  a  veffel  came  in,  but  before  the  twenty -four  *  Stra"  la43# 
hours  expired,  was  ordered  out  again  to  perform  quaran- 
tine for  fourteen  days,  during  which  time  (be  was  loft* 
it  was  adjudged  to  be  within  the   rifque  infured,  (h%  not 
being  moored  twenty-four  hours  in  fafety,  and  the  infurer 
liable. 

Where  a  (hip  is  infured  from  and  to  fuch  a  port  it  was  Barrafc  v.  Lon- 
held  that  the  outward  rift  determined  on  the/hip  in  twenty-  skt.  mTi^si. 
four  hours  after   its  firft  arrival  at   the   firft  port,    but  pau-L  Ins.  43.  " 
•that  the  outward  policy  on  goods  continued  till  they  were  Camden  ▼. 
landed-  QoZlcV  „ 

1  Black.  Rep. 

.  7.  If  a  (hip  is  infured  to  go  with  convoy,  fhe  is  warranted  £7\       %jr 
k.  *i>  J      t  11  1         Jl  .  •  Gordon  v.  Mor- 

oy  that  policy  to  go  to  the  place  where  the  convoy  is,  and  ky,  &  CampbcU 

if  in  her  way  thither  fhe  is  captured,  the  infurers  fliall  be  v.  Bourdieu. 
charged.  %Strz.  1*65. 

So  where   a  fliip  fails  in  purfuance  of  fignal  to  join  a  vi&orin  v. 
convoy,  but  is  prevented  by  bad  weather  from  receiving  Clew. 
her  failing  orders,  yet  it  is  a  failing  with  convoy  within  the  aStra-  l2S°» 
policy. 

1         8.  That  claufe  in  policies  of  infurance,  "  Corn,  fifh,  wilfonv^mith. 

I     (alt,  fruit,  flour,  and  feed,  to  be  free  from  average  unlefs  3  Burr.  1550. 
general,  or  the   (hip  be  ftranded,"  means,   that  only  in  x  Black.Rep. 
thefe  two  cafes  of    a  general  average,   or  the  ftranding  s°7'   '    ' 
of  the  fliip,  the  infurers  mail  be  liable  to  fuch  damages  . 

I    as  arife  from   thence  ;  but  all  other  partial  lofles  are  ex- 

>  eluded. 

u  And  upon  thefe  it  has  been  decided,  that  where  any 
**  of  thefe  things  fpecifically  come  to  port,  though  damaged 

>  *  fo  as  to  be  of  little  or  no  value,   the  infurer  is  dif- 
<*  charged." 

For  where  the  infurance  was  on  a  cargo  of  peas  from  Mafon  ▼.  Skur- 
Londim  to  St.  Augnjline^  and  they  were  fo  damaged  as  to  ™y- 
fcil  for  lefs  than  the  freight  by  three-fourths  ;  it  was  held  p^™s.  \l  t°' 
■    tfcat  by  their  arrival,  notwithftanding  the  injury,  that  the 
underwriter  was  difcharged. 

9-  Where  the  policy  was  on  a  certain  fliip  in  any  lawful  Havelock  v. 
/riide,  this  fliall  be  conftrued, "  any  lawful  trade///  which  Hancell. 
jfc  may  \k  employed  by  the  owners"  and  if  Qie  is  fo  employed,  3  '*'•  RcP  *77- 
and  the  mailer  is  guilty  of  barratry  by  fmuggling;  yet  fliall 
\  tfee^  infurers  be    liable,   if  barratry  was  a  rifque  infured 

4.  Of 
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Mar.  &  Nav. 
a  Burr.  697. 


Casalet  ▼. 
St.  Barb. 
Pafc.  *6  O.  3 
B.R. 

Mitchell  ▼. 
Edie. 
HU.17G.3. 

•  Gofs  v. 
Withers, 
a  Burr.  983. 


Millwr. 
Fletcher. 
DougLai?. 


Boyfield  t. 

Brown. 

a  Stra.  1065. 


Hamilton  v. 
Mendez. 
%  Burr.  IH4- 
x  Black.  Rep. 
277.S.C. 


Dean  ▼. 
Dicker. 

«  Stra.  1250. 


4.  Of  Tdtal,  Partial,  and  Average  Loflfes ;  and  hdir 
far  the  Infurer  is  liable  for  each. 

r.  *'  After,  notice  of  lofs  of  the  (hip  infured,  the  infured 
<c  may  abandon  to  the  infurers  and  recover  for  a  total  \dk9 
<c  and  then  the  infurers  ftand  in  their  right  to  recover  as 
"  much  of  the  property  as  they  can." 

««  But  the  principle  of  abandonment  has  been  reftrained 
**  in  many  instances  for  fear  of  fraud,  and  oftly  is  allowed 
«  where  the  lofs  is  of  fuch  a  nature  as  appears  to  be  a 
**  total  one :  for  the  merchant,  where  there  is  only  an  ave- 
"  rage  lofs,  (hall  not  be  allowed  by  abandoning* to  make  it 
"  a  total  one ;  for  abandonment  (hall  only  be  allowed  in 
"  cafe  of  a  total  lofs. 

"  And  fo  it  (hould  be  made  in  the  firft  inftance ;  for  if 
<c  the  infured  endeavour  to  recover  part  of  die  property* 
«'  they  (hall  not  afterward  be  allowed  to  go  for  a  total  lofs.**, 

And  in  thefe  cafes  the  infured  has  been  allowed  to 
abandon. 

Where  the  (hip  was  by  bad  weather  obliged  to  throw 
great  part  of  her  cargo,  overboard^  was  afterwards  captured  by 
the  enemy  ;  and  being  recaptured  a'nd  brought  into  port,  her 
cargo  was  found  of  little  worth,  and  the  (hip  damaged.  It 
was  held  that  the  infured  might  abandon  and  recover  for 
a  total  lofs. 

So  where  the  (hip  had  been  taken  and  recaptured,  and 
the  falvage  and  repairs  amounted  to  fo  confiderable  a  fum* 
that  the  captain  deemed  it  for  the  benefit  of  the  owner  to 
(ell  her  in  a  foreign  port ;  the  infured  recovered  for  a  to- 
tal lofs; 

So  where  the  cargo  of  the  (hip  infured  received  fo  much 
damage,  that  the  value  of  the  part  faved  came  to  lefs  than  the 
freight ;  the  infured  were  allowed  to  recover  for  a  total 
lofs. 

2.  But  the  mere  capture  of  a  (hip,  if  afterwards  re- 
taken without  any  damage,  will  not  give  the  infured  a 
right  to  abandon ;  but  the  plaintiff  on  fuch  a  policy  can 
only  recover  an  indemnity  according  to  the  nature  of  his 
cafe  at  the  time  of  the  action  brought,  or  at  mod  at  the 
time  of  the  offer  to  abandon. 

In  this  cafe  the  (hip  infured  was  captured  and  carried 
into  the  enemy's  port,  where  (he    remained  eight  daya». 
when  (he  was  cut  out  by  an  Engllfb  (hip.    The  court  held^e 
that  the  (hip  being  fo  long  infra  prafidia  and  in  the  enemy^a. 
power,  it  was  a  total  lofs  as  againft  the  infurers.     Hut 

according 
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•cording  to  Lord  MansfiekP*  dp&rine  in  the  cafe  of  Gofi 
t.  Withers^  it  feems  to  be  undecided  what  capture  fhall  be 
caftroed  a  total  lofs. 

3.  "  The  lofc  to  charge  the  infurer,  mult  happen  dur- 
11  ing  the  exiftence  of  the  policy :  for  though  the  caufe  of 
"  the  lofs  happened  during  the  exiftence  of  the  policy,  yet 
tt  if  the  lob  did  not  actually  happen  till  it  expired,  the  in- 
"  fuieis  are  not  liable.*9 

Per  what  the  policy  was  for  fix  months  on  a  {hip  to  Menttone  v. 
Mm  Mj  and  during  her  voyage  (he  fprung  a  leak,  and  Dunlop* 
tytfe  opinkm  of  the  carpenter  and  crew,  thereby  raci**^©".  B  r. 
id  htr  death's  wound.     .This  was  on  the  ift  of  January ',  at.  1  Term 
and  on  the  3d  the  policy  expired :   flie  was  however  kept  Rep.  afe. 
*o*  water  till  die  7th,  when  flie  funk.     The  under- 
writers were  held  to  be  difcharged,    though  flie  received 
ber  death's  wound   during  the  exiftence  of  the  policy  ; 
the  lofs  not  having  happened  till  after  the  policy  had  ex- 
pired. 

u  Tor  by  no  reference  or  retrofpeB  fhall  the  infurer  be 
u  charged,  viben  the  rifque  has  been  run  during  the  ex- 
u  ifteace  of  4k  policy,  and  the  voyage  performed  which 
"  was  in/wed." 

F<x  where  the  ntafter  during  the  voyage  infured,  had  LocVyerv* 
ten  guilty  of  barratry,  by  fmuggltng  brandy,  feV.  hover-  offlejr. 
iqg  near  the  ooaft ;  the  (hip  arrived  fafe  in  the  Thames,  but  jj^fc     K  j, 
wis  tveotyfaren  days  afterwards  feized,    under  an  infor-  Term  Rep. 
*atk»  for  {snuggling,    and  reflored  on  payment  of  the  13  a. 
eackqwr  compofitioa  of  330/.      The  infured  offered,  to 
abandon,  but  the  court  held  this  not  to  be  a  lofs  within  the 
terms  of  the  policy  }   for  fo,    after  many  voyages  and  final 
fatfcmcnts  between  the  parties,   might  a  fource  of  litiga- 
tn  be  opened. 

4*  "  The  infurer  fliall  be  liable  for  no  loft,  unifi  it  falls 
mmOjvMn  the  terms  rf  tbe,j»/uy" 

tkrefore,   where  the  insurance  was  on  the  fiip  Dim-  lUbmfoo  *, 
fih  at  and  from  London  to  jffruto,   and  during  her  ftay  E^fr# 
pi  Hade  there,  and  from  thence  to  her  ports  of  difcharge  l^u"*^* 
■  tk  Wefi  b&eu     In  her  voyage  from  Africa  (he  touch- 
•4*  torbadoesi    where  an  embargo  was  laid  on  all  the 
ftb^  The  captain  appHed  for  leave  to  depart,  but  was  re* 
*■*!  h  confequrace  of  which  he  attempted  to  fail  by 
ijfc  %t  was  purfoed  and  brought  back,   and  his  crew  * 
tilBi'tei  the  flrip,   which  was  thereby  detained  four 
1Mb,  and  the  action  was   to  recover  the  additional 
Meraflft  tfae  timrges  fir  frwuijms  during  the  detention. 
;  G  But 
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Btit  it  wis  derided,  that  thir  being  a*  policy  on  th£  flup, 
was  on  the  body?  tackle,  and  furniture  of  her,  not  on  the 
voyage  or  crew,  and  that  therefore  the  plaintiff  could  not 


recover. 


Jones  v~ 
Sekmoll. 
Trin.  *5  0. 3. 1 
Term  Rep. 
130. 
In  not. 


So  where  the  policy  was  in' the  fame  terms  as  in  thelaft 
cafe,  on  a  cargo  of  flaves  from  Africa  to  the  Weft  $h#us% 
and  there  was  a  memorandum,  that  the  affurers  were  not 
to  pay  for  mortality  by  mutiny,  unlefs  the  fame  amounted 
to  10  per  cent,  on  the  firft  coft  of  the  (hip,  outfit,  and 
cargo*  They  did'  mutiny ;  fome  were  (hot,  fome  died  of 
their  wounds,  others  in  defpair  jumped  overboard,  add 
were  drowned,  and  fome  drank  fait  water,  of  which  they 
died  after  the  fliip  came  into  port.  It  was  held,  that  for 
thofe  who  were  (hot  or  periftied-  of  their  wounds,  as  arifing 
from  mutiny,  the  infured  Ihould  recover,  but  not  for  thofe 
who  periftied  from  collateral  circumftances. 

Eden  v.  Poole.       Thdfe  are  the  two  laft  decided  cafes:    but  before  thefe, 
Sitt.  HilL  1785.  it  had  been  decided  on  the  fame  principles,  that  in  the  cafes 
park.  In*.  61.     of  a  policy  on  a  Ihip,  that  the  aflured  could  not  recover  for 
any  e^cpences  of  dembrage,  or 'fuch  like  charges. 

5.  "  Where  the  infured  takes  the' goods  into  his  own 
«  poffelhon,  the  infurer  then  becomes  difcharged." 


'  Sparrow  v.' 
Carnithers. 
4§tra.xS36.' 


Hogg  v.  Gould" 

ney. 

Cd.  Hall  Sitt. 

Term  z  745* 

Park.  233. 


I^ewiaf. 
Rucker. 
2  Burr.  2167* 


Defendant  underwrote  a  policy  on  goods  of  the  plaintiff 
fill  the  fame  Jbouid  be  fafely  landed  in  London  ;  the  ihip  ar- 
rived in  port,  and  the  plaintiff  took  out  the  goods,  and  put 
them  into  his  *owh  lighters,  from  whence  they  were  loft  r 
it  was  adjudged,1  that  the  plaintiff  having  taken  his  good* 
out  of  the  pofleflion  of  the  captain  of  the  ihip  into  his 
own,  that  the  infurer  was  difcharged.  - 

6.  Where  a  partial-  lofs  is  fettfed,.  it  is  ufual  for  the  un- 
derwriter to  indorfe  the  policy  iri  thefe  terms  :  «  Adjufted 
"  this  lofs  at  /.  per  cent*7  and  fign  it.  And  where  fuch 
an  indorsement -is  made;  it  amounts  to  an  abfolute  prtv- 
mife  to  pay  ;  and  in  fuch  cafe,  the  owner  need  pnly  prove 
fuch  indorsement,  and  {hall  not  be  called  upon  to  give 
any  proof  of  the  lofs,  or  of  any  of  the  circumftances  rc~ 
fpefting  it. 

Note,  Iii  fettling  lofles  this  rule  is  obferved, 

If  the  policy  is  a  valued  one,  and  part  of  the  goods  aW 
damaged,  the  average  is  fettled  by  this  rule  :  The  iniugor 
(hall  pay  to  the  infured  the  fame  proportion  of  the  valued 
price  that  the  lofe  on  the  goods  at  the  port  of  fale  bears  to 
.  the  price  they  might  have  been  fold  for,  if  no  fuch  lctfa 
had  happened  ;    as  if  the  goods  undamaged  would  fejl  £bt 

20I 
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W»  per  hogftead,  but  in.  confequence  of  the  damage  pro 
ducebut  15/.  here  they  have  fuffered  a  lofs  of  5/.  or  one* 
fourth  of  their  value,  therefore  one-fourth  of  the  valued 
price  mutt  be  made  good  by  the  infurer. 

5.  Of  Barratry. 

"Barratry  is  one  of  the  rifques  infured  againft  in  all 
«*  policies  of  infurance  ;  and  is  a  lofs  occafioned  by  any 
*  food  d  the  mailer  or  mariners." 

1.  As  where  the  mafter  attempted  to  run  the  flrip  out  of  knight  r. 
pat  without  paying  the  duties,  and  was  ftopt,  whereby  the  Cm*>naKt» 
Up  was  forfeited  :    this  was  adjudged  to  be  barratry,  and  X  Stra,5*1# 
to  fdjeft  the  infurers,  as  done  perjraudem  &  negtigentiam 
rf  die  mafter. 

2.  M  It  is  cflential  to  barratry  that  the  wrong  be  com- 
*  nutted  by  the  mafter  and  mariners  againft  the  owners j 
"  and  therefore  if  the  owner  is  privy  to,  or  the  cjiufe  of  it, 
**  die  mfarcr  is  not  liable,  for  it  is  not  barratry." 

As  where  the  policy  was  on  the  (hip  Rachette,  froni  Loth-  Note  affignee 
don  to  RxbeUty  Lt  Grand  was  owner  of  the  ihip,  and  hav-  «***»?«  ▼• 
inf  obtained  goods  from  Hague  the  bankrupt  (which  Hague  ^eiL' 
intoed;  went  inmfelf  on  board  tht  veffel,  and  by  his  con*  343. 
irirance  carried  the  veffel  to  a  different  port,    and  fo  de- 
frauded Hague.     This  was  held  not  to  be  barratry,  Le 
Graul  tie  owner  Being  prvUj  tof  and  concerned  in,  the  fraud. 

Bat  where  a  perfon  aBs  as  mafter  of  ajhtp,  and  is  treated  Ko&  ▼.  Hunter, 
witbasluch,  and  he  commits  an  wBt  of  barratry,  it  fh*U  £?j^5fM£' 
not  be  prtfvmrd  that  be  w as  owner  fo  as  todifchargc  the  un-  ^         *** 
denrriten:  if  in  fid  lie  was  fo,   ptoof  of  that  molt  lie 
■poii  them. 

3.  tt  So  that  to  conftitute  barratry,  it  muft  be  done. 
*  without  the  knowledge  of  and  againft  the  intereft  of  the 


Jar  where  the  defendant  underwrote  2  (hip  to  Marjeil-  ftaftmnr. 
Jar,  aad  foe  was  afterwards  advertifed  to  carry  goods  to  aSwl,\'«-v' 
6tma\  and  the  agent  gave  out  that  (he  fliould  go  to  Genoa  %  **     7* 
kfive  flie  went  to  MarfiiUeJ,  which  the  defendant  infilled 
fc*tt  doc  be  done*  as  being*  contrary  to  the  terms  of  the 
MljjM  however,  flie  failed  firit  for  Genoa,  and  in  ?etu,ra 
^Qtrie  to  Marjeillcs,  Wafe  blown  up.      The  plaintiffs 
iMhyferi  to  make  this  out/gp  b»  barratry  in  the  mafter : . 
**tfe  court  held,  that  xt^^.prpntditated,  atfforthehe-% 


JS^1 


of  the  owners,  could  not  be  conft rued  barrattjj  butwa* 
"~     wfckAdifcharged  the  infurers;         *: 

Ga  1m 
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VsJkjo  ▼.  But  where  the  (hip  was  chartered  from  Ltmidn  fo  8*6Utef 

Wheeler.  thc  mafter  left  his  courfe  Shd  went  to  Guernfey  on  a  fmug- 

Cowp.  143.  glitig  Imfihcfi  for  his  own  benefit,  without  the  knowledge  of  j 
the  owners :  the  night  after  tiie.left  Guernfey  the  fprung  a 
leak,  and  put  into  Dartmouth  :  when  refitted  flie  failed  for 
Helford,  where  it  was  always  intended  fhe  (hould  take  in 
her  pforifions  \  but  in  her  way  received  fuch  damage  that 
(he  could  not  proceed ;  it  was  adjudged  to  he  barratry  in  the 
mafter,  and  the  infurer  liafte  :  for  the  lofs  was  in  taft  the 
confequence  of  thc  deviation  for  a  fraudulent  purpofe. 

«  ^Therefore  a  lofs  arifing  from  a  deviation  by  the  cap- 
"  tab  for  fraudulent  purpofes  of  his  own,  (hall  be  deemed 
«  barratry." 

Jtofr  v.  Humer.  As  where  the  (hip  Live  Oak  was  put  up.  at  7amaicv\*  a 
4  Term  Rep.  33.  general  ftrip,  and  freighted  by  the  plaintiff  for  Ifew  Orleans, 
Vie  failed  on  her  voyage,  atid  dropped  anchor  at  tfic  mouth 
of  the  MiJJjffipph  and  the  captain  went  up  to  New  Orleans 
in  his  boat  \  and  on  his  return,  without  purfuinglixs  defti- 
nation,  ftbod  away  for  the  ftavarmdh,  and  was  never  after' 
heard  of.  It  appeared  that  he  had  a  private  adventure  of 
negroes  on  board,  which  not  being  able  to  difpofe  of  at 
New  Orleans,  he  had  gone  to  the  Hnvannah  in  queft  of  a 
market :  it  was  contended  for  the  defendant  the  wider* 
writer,  that  this  was  a  mere  deviation,  and  fo  (hould  dif- 
xharge  the  underwriter :  but  it  was  refolved,  that  it  being 
for  a  fraudulent  .purpofe  of  the  captain's  own,  that  that 
(hould  make  it  barratry. 

6.  Of  Apportionment  and  Return  of  the  Premium. 

3Barr.i*4*.  'i.  UU  a  policy  is  underwritten,  and  the  rifque  not 
Cowp.  66*.  «  run,  though  it  has  arlfen  from  the  fault  of  the  mfured, 
«  yet  the  infurer  (hall  return  the  premium:  but  if  the 
«  Tiftjue  has  once  commenced,  the  irtfured  iball  not  ha^c 
«  a  retiirh  bf  the  premium  if  they  do  not  choofe  to  pro- 
"  ceed  on  the  voyage,  unlefs  the  contract  and  voyage  is  df  a 
«  dmfible  nature.".      * 

^ewDfon  ▼.  '       As  "where  the  (hip  was  Infuted  from  London  to  Halifax 

Snow.  warrahted  with  convoy  from  Portfmuth ;    fhe  failed  from 

3  Burr.  1*37.    ■£***»,  .fcttt  ^^  fl,c  tieaohed  Port/mouth  the  coirroy  had 

foiled.    It  was  adjudged,  that  the  underwriter  (hould  te- 

'  tiirn  the  premium,  deducing  the  Value  6f  the  rifqae  :ft*gn 

London  to  portfmcutb  -,  whicnift  this  cafe  was  ora-half.jta 

cent. ;  for  the  voyage  w*6  dmfible  in  its  nature,  ti/tu  frosi 

Londdn  to  Portfinouth,  and  from  thence  to  Halifax. 

"  "But  where  it  is  not  fo  diviGMc,  tftere  malice  no  ap 
«f  ponionment  of  the  premium." 

A 
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.As  where  the  insurance  w^s  on  the  fliip  Parker  Gafiry,  LUly  v.  Iwe* 
at  5  per  cent.  ;  2  per  cent,  to  be  returned  if  flic  foiled  with  l*ifr  ?»• 
convoy  :    {he  failed  with  convoy  only  to  a  certain  latitude. 
This  it  was  held,  fhould  not  make  the  infurer  return1  part 
of  the  premium $  for  the  contract  was  entire,  and  for  th6  ' 
whole  voyage* 

2-.  "  And  though  the  contract  may  conGft  of  many 
€<  parts,  yet  it  may  be  entire ;  and  the  premium  in  fuch 
€€  cafe  (ball  not  be  apportioned/' 

As  where  a  fliip  was  infured  u  at  and  from  Honfleur  to  Bermon  t. 
**  Angiaj    during  her  ftay  there,   and  thence  to  Vomittgo,  Woodbridgt* 
*  and  home ;"  premium  1 1/.      h  was  held,    that  though  lk»&  V*r 
there  were  feveral  parts  of  this  voyage,   yet  that  the  con- 
trad  was  entire ;   and  if  the  rifquc  was  once  begun,  *  that 
there  fltould  be  no  apportionment  ot  the  premium. 

So  when  the  .infura&jce  was  on  a  flup   «  at  and  fxpm  Tyrfe*. 
London  to  any  port  for  i  %  months?     This  was  held  to  be  ST*1^ 
one  entire  contrad,  and  that  the  premium  fhould  not  be     *?'      a 
confidtrqd  as  fo  much  a  month :    fo  that  the  (hip  being 
taken  before  the  twelve  months  expired,  that  there  fhould 
be  no  apportionment  of  the  premium. 

Thefe  are  the  principal  cafes  of  expreft  contracts  which 
are  objects  of  this  aftion.  I  {hall  fubjoin  a  few  oth^r  ca/es,    . 
reducible  to  no  general  head. 

y.  A  parfon  may  recover  againft  the  former  incumbent  j<me*Y.  gat 
who  has  been  guilty  of  dilapidations,  the  fum  expended  by  3  *-«▼•  «68. 
him  in  neceflary  repairs,  by  adion  of  ajfumpftt. 

So  aa*£fcion  lies  by  a  prebendary  againft  his  predeceflbr  RadcHffc  ▼. 
or  his  executor,  fo*  dilapidatipns  fuffered.  in  the  prebsndaj  &oyley. 
houfc  in  the  predecefibr's  time ;  but  where  by  the  conftitu-  X&T*  **** 
tbns  of  the  church  of  Ely,  the  receiver  was  to  require  the 
pecj^ndaries  to  repair  their  ho^es ;  and  if  they  negl^&ed, 
tb  repair  them  and  deduft  the  expence  from  their  fabrics  \ 
ttt  Ac  ehtrcbitfos  to  find  the.  materials  in  alji  safes.     It  was 
AJptttidt*  .that  in,  fuch  an  aftiot^  for  dilapidation,  the  fuc- 
ccigff  Coujd  only  remove*  the  expence  of  the  iporhtnen  in  mak- 
ing tbt  repairs,  not  the  ampqnt  of  the  materials^  which  thft 
4od|  was  to  find. 

"*■  %  Where  a  redor  or  incumbent  of  a  parHh  gives  a  title  Martyn  v. 
MTglMifon  to  be  ordained  to  the  bifhop,    appointing  him  Hxn& 
Majmm  under  the  titfc,  he  undertakes  to  continue  him :$£*£g^ 
<qh§fBfhhn  a  falary  until  he  ihall  be  otherMrife  provided1  caw/437. 
fcir  by^icefefiaft  ical  preferment,   or  be  lawfully  removed. 
jfcfed  tares  further  refblved,  That  under  fuch  title,  1 .  The 
jRjnib  notrcmovablc  without  juft  caufe*   2.  That  while 
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the  re&or  continues  in  the  parifli,  he  U  bound  to  pay  the  , 
falary  he  engages  for  the  curate •,  who  can  recover  it  itt 
this  a&ion  :.  but  in  cafe  the  reftor  is  preferred  to  another 
parifli  the  obligation  ceafes,  and  the.  (alary /is  not  recover- 
able. 3.  The  ele&ion  of  the  curate  to  a  reader/hip  is  not 
ifuch  a  preferment  as  fhall  exempt  the  reftor  from  the  obli- 
gation he  undertakes  in  the  title". 

3.  If  the  flieriff  levies  money  on  a  fi.  fa.  and  does  not 
pay  it  over  to  the  plaintiff,  .he  may  recover  it  in  this  ac- 
tion, as  levied  to  his  ufe. 

4.  This  aftion  will  lie  to  recover  the  value  of  a  mafque- 
rade,  or  fuch  like  ticket,  at  the  fuit  of  the  perfon  who  paf- 
fed  it.   Note,  The  obje&ion  to  this  aftion  was  that  it  fhoul£ 

•  be  trover. 

Menetone  r.  5«  So  where  a  fliipwright  had  repaired  a  flrip,  which  *y 

Athawes.  accident  was*  burnt  while  in  dock;  yet  was  he  allowed  to 

3  Burr.  159*.     recover  in  this  aftion  the  amount*  of  the  repairs. 


William*  ▼. 

Crey. 

8alk.ii. 

X/Oiigchamp  ▼. 
Kenny.  ' 
Dougl.  13a. 


Atkynsv.HUL 
Cowp.  t&4* 
Hawkes  ▼. 
Saunders. 
Ibid.  S.  P. 

South  Sea  Com- 
pany*. Dun- 
comb. 
*  5tt».9I9. 


6.  This  aftion  lies  againft  an  executor  or  administrator 
having  fufficierit  afifcts,  to  recover  a  legacy. 

7.  Jffumjfit  will  lie. for  money  Jiad  and  receive^,  though 
the  lender  of  the  money  has  taken  a  pledge  for  hi*  fecurity  :  for 

'  he  fliallbe  prefumea  to  triift  to  the  perfonal  fecurity  of  the 
borrower  as  well  as  the  pledge,  unlefs  there  appears  a 
fpecial  agreement  to  dffcK*rge  the  perfon. 

Having  thus  considered  what  will  maintain  this  aQion,  J 
fhajl  now  proceed  to  confider, 


2.    WHAT    CONTRACTS    WIJLL   NOT    SUPPORT    AN 

~       ''  "    '  ASSU'^Si^.    ■' 

1.  «  This  aftion  being  fflUYid^l  (either  on  an  exprefs 
««  "confraft  or  an  implied  undertaking,  whenever  the  prc- 
*<  fumption  of  .fuch  contrail  or  undertaking  is  excluded, 
*«  as  where  it  appears  that  money  for  which  the  adioa 
*«  was  brought  was  paid,  without  the  confent  of  the  perfon 
'      «  fued,  there  this  aftion  will  riot  lie.**'  .... 

gtbkesv.  As  in  this  cafe,   where  it  appeared  tp  be  the  cuftom  of 

tcwia.  tjhe  parifhes  of  St.  Vedafl  and  5/.  Michael  It  S&ern  to  ele£fc 

xT«jmRep.ao.  ^  fcxton  jointly,  and  each  parifli  to  pay  iWoiety  pf  the 
falary.  St*  Michael's  had  claimed  a  right  to  have  a  fepa- 
rate  iexton,  and  gave  notice  to  that  effect  to  the  parifli  of 
St.  Vedafl.  St.  fedq/Fs  paid  to  the  fexton  laft  chofen  and 
then  in  pofleflion,  the  whole  falary  \  and  then  brought  an 
a^ion  againft  St.  Michael9*  for  the  moiety :  it  was'  ad- 
judged 
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jtdged  that  it  coukLnot  be  maintained,  for  the  juojiey  was 
paid  clearly  againfi  the  coqfent  of  the  .pari fh  of  St.  Jtfichael; 
and  fo  there  could  be  no  undertaking  implied. 

So  when  in  affumffit  for  goods  fold,   the  evidence  wafc  Thorp  ▼.Howe, 
that  the  plaintiff's  fervant  had  fold  -the  goods  to  the  de»  gf£HoIt' 
fendant,  who  was  to  give  .him  half  ptfce,  .which  the  fervant  BuU^.  ^  p 
was  to  keep  to  his  ownufey  it  was  adjudged  that  the  plaintiff  j 30. 
could  not  maintain  this  action,  as  there  was  clearly  no  con- 
tract or  undertaking  to  the  plaintiff  himfelf.  * 

2.  "  A  mere  voluntary  oourtefy  will  not  fupport  an  afr  Hob,  106. 
"Jvmffit." 

u  And  that  fliall  be  deemed  a  voluntary  cotwtefy  which 
M  has  been  undertaken  without  a  prof  peel  of  certain  ream- 
«  penfe? 

As  where  the  plaintiff  had  done  much  bufmefs  for  Mr.  Oftorn  v* 
Guy  (who  breathed  all  his  poffeffions  to  the  hofpital)  and  Guy?  Hof^tL 
mhad  done  U  in  contemplation  of  a  .legacy  from  him*     But  being  %  9**.  ?%i! 
-difappointed,  after  Gtf/s  ,deatfi,  -he  brought  this  a&ion  on 
a  quantum  meruit  for  his  former  feryice  done  for  Mr.  Guy^ 
when  it  was  adjudged,  that  it  would  not  lie,    the  bufinefe 
having  been  done  not  with  a  view  to  immediate  or  certain 
recompenfe,  but  with  a  view,  to  a  legacy. 

$0  where  in  an  a&iop  on  an  apothecary's  bill  for  medi-  Hlcaav.Pwmd. 
ones  and  attendance  on  the  tcftatpn     It  appeared  that  the  JJjJ^^tflL 
plaintiff  had  never  made  any  regular  entries  in  his  books,  m©t.  M3S. 
out  had  attended  the  teftator  in  expectation  of  a  legacy, 
he  being  related  to  him;    and  that  lie  had  declared,  that 
had  the  teftator  left  him  any  thing,    that  4ie  would  never 
have  made  a  charge.      The  plaintiff  was  nonfuited  on  the 
above  principle. 

"  But  if  there  was  any  requefi  made  by  the  defendant* 
/*  there  the  courtefy  or  benefit  fhall  be  prefumed  and  con- 
*M  ftrued  to  he  not  voluntary  y  but  done  in  purfuance  of  the 
■"  leouejEt ;  and  this  action  will  then  lie*" 

As  where  the    plaintiff    declared   that  the  .defendant,  Lampleigb  v. 
having  killed  a  man,    requefted  the  plaintiff  to  labour  to  Bnithwaitc, 
procure  him  a  pardon,    for  which  he  promifed  him  100/.    °  *  l°s' 
witch  the  plaintiff  having  performed,  It  was  adjudged  that 
Jtpeafiion  well  lay,    the  fervice  on  which  the  action,  was 
fcjifri  having  arifen  from  the  reoueft  of  thq  defendant 
tiafclf. 

.  So  where  the  defendant's  teftator  made  a  promife  to  the  Griefly.r, 
Mtt6f  that  if  fee  would  ufe  her  influence  .with  her  Lowther. 
Iwghjej,    wA  induce  her  to  marry  huDj   thatvke  would  Hob'^ 

:.■>  "  3  Sivc 


Aldfworth's 
cafe. 
Reading  AC 

1749. 
Bullex  N.  P. 

U3* 


&  ASSUMPSIT. 

give  her  iocA    She  did  4b,  and  the  marriage  tool  efWt  : 
it  was  adjudged  a  fufficient  confideration  to  uphold  tike 
'  attion.  . 

«  Bttt  though  a  lequeft  hat  been  made,  yet  if  it  Was  in 
«  confequence  of  the  offer >  advice,  or  inducement  of  tie  otter 
«  party,  it  will  not  fupport  this  a&ion." 

As  where  in  affumpfit  for  money  had  and  received,  die 
defendant  gave  111  evidence  that  he  had  paid  2o£  to  the  fe- 
cretary  of  a  foreign  ambaffador  for  a  protection  for  the 
plaintiff,  and  aKb  charged  hi*  cofts  and  expences  in  pro- 
curing  it.  The  judge  directed  the  jury,  that  in  cafe  they 
believed  that  the  plaintiff  himfelf  bid  applied  to  the  de- 
fendant to  get  this  prote&ion,  to  allow  the  fum  paid  for  it ; 
but  that  in  cafe  they  believed  that  the  advice  to  get  fuch 
prote&ion  came  from  the  defendant,  then  to  allow  him 
nothing  :  and  the  jury,  who  knew  the  defendant  to  be  am 
artful  defigning  fellow,  and  the  plaintiff  an  ignorant  young 
man,  who  had  been  drawn  into  difficulties  by  the  defen- 
dant, who  afted  for  him  as  his  attorney,  found'  for  the 
plaintiff,  without  any  allowance. 

"  And  it  fliould  feem,  that  any  thiug  done  in  the  eourjk  rf 
"  a  perfon9j  bufinefs  or  employment  {hall  not  be  deemed  a  vo- 
«  luntary  courtefy,  but  the  foundation  of  a  contrail." 

For  where  in  indebitatus  affum^it  for  carrying  herrings* 
the  plaintiff  gave  in  evidence  that  he  was  a  porter  at  Yar- 
mouth, and  that  when  the  herring-fhips  came  in,  he  weat 
of  his  own  head  and  carried  fuch  a  quantity  to  the  defend- 
ant's houfc.  ft  was  held  to  be  good  evidence  in  fupport  of 
the  altiou, 

3.  "  This  a&ion  will  not  lie  where  the  conJUeratmt  on 
«  which  it  is  founded  arifes  from  an  illegal  a&." 

Allen  y.Rflfcoos     As  where  the  plaintiff  gave  to  the   defendant  tweuty 
!**•  i74-         {hillings  ;    in  confideration  of  which  he  undertook  to  beat  i 
J.  S.  out  of  fuch  a  clofe,  or  to  pay  forty  {hillings.     He  did  1 
not  do  it :  whereupon  the  plaintiff  brought  ajumffit  far  tbe 
forty  {hillings ;  ana  the  aftion  was  adjudged  not  to  lie,  the 
confideration  being  an  unlawful  ad. 

Webb  ▼.  BUhop.     So  where  two  boxed  for  a  wager  of  five  guineas,  on  ^fL 
GlnucefterAlT.  fum^fit  for  that  fum  brought  by  the  winner,  theadjoa 
Butler  N.P.      held  not  to  lie,  the  ad  being  an  unlawful  one,  as  beiti£ 
16.  *    '  breach  of  the  peace. 

Tbipite  v. 
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3per  Twifden 

Norfolk,  1663. 
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So  where  the  plaintiff  and  defendant  had  agreed  fc»  bow 
ftock  and  tickets  for  time  and  on  foecuktion,   which   "* 
accordingly  did  by  a  broker,  and  being  loftiv,   the 


tall  *ftm»ney  and  then,  brought  his  aftian  againft 
dscdefcndaat  for  the  moiety.  It  was  held  clearly  that 
Ike  a&ion  would  not  lie,  for  the  tranfa&ion  was  illegal,  aa 
contrary  to  tbc  ftockjobbing  afts,  and  both  plaintiff  and 
defendant  parties  to  it,  and  this  a&ion  was  founded  on  it) 
and  to  allow  the  party  to  maintain  an  aftion  founded*  on  a 
contraft  forbidden  by  the  ftatute,  would  be  to  difobey  the 
ftatuse.  Jliterf  If  a  third  perfon  who  is  not  a  party  t$  th§ 
illegal traifoflu>n,\cnd$  money  to  be  fo  applied,  he  may  no* 
verthek&  recover  k  \poft  Faiiney  tf .  Reyuous,  Ch.  Debt.) 

So  where  the  cafe  was,  That  Keeble  the  plaintiffs  teftft*  Petric  inc.  of 
tor,  the  defendant,  and  a  third  had  been  engaged  together  Keeble  i 


as  partners  in  certain  ftockjobbing  tranfaftions  from  which  mV 
they  having  incurred  confiderable  lofles,  they  came  to  a  ^i™*     P* 
fetdetnent  with  Partis  their  broker,  who  had  paid  all  the 
(Inference*.    At  that  time  KeebU  paid  to  Fortis  the  whole 
fom  he  had  advanced,  except  8  n/.  for  which  he  drew  a 
hill  on  the  defendant,  payable  to  Partis,  which  the  defen- 
dant accepted.    The  bill  not  being  paid  when  Keeble  died, 
Partis  brought  an,  a&ion  againft  the   plaintiff  his  execu- 
tor, and  recovered  the   amount  of  the  bill;  to  recover 
which  from  the  defendant  the  prefent  a&ion  was  brought* 
The  defence  fet  up  was,  That  this  was  a  payment  of 
money  arifiag  under  a  contraft,  on  a  ftockjobbuig  tranf- 
jtffcpn,  which  was.  contrary  to  law,  and  fo  could  not  be 
Jtttovered;  but  the  court  were  of  opinion,  that  the  plain*- 
tiff  was  entitled  to  recover  according    to  the  following 
dfttoQion:  *  That,  as  betwtfea  the  parties  themfelves  to 
AfrflhjaJ  traniaftion,  where  one  party  paid  money  for 
rjhe  other,  in    purfuance  of  the  illegal  contraft,  without 
iu  dmSms^  that  the  money  fo  advanced  could  not  be 
recovered,  for  as  the  party  fcwifejf  wu  not  compellable 
by  Jaw  to  pay,   lie  fipuU  not  be  obliged  to  do  that  chv 
Cfkkaoily  which  he  could  not  be  competed  to  do  direftly; 
,     tmi,  that  if  one  party  by  tie  other9!  direclion,  and  ivith  bis 
[    4$tf»  pays  money  which  has  become  due  on  an  illegal 
'    tm&Afon,  that  fuch  money  is  recoverable  by  the  party 
yM&  ho*  paid  it,  as  paid  by  the  other's  order  anddireftion. 
That   therefore,  in  this  cafe,  the   defendant  having  ac- 
cepted the  bill,  and  thereby  fhewn  his  knowledge  of  and 
«Mtolt  t»  the  trarofcriUon,  that  he  was  bound  to  r^pay 
^1  Ail  H  iff  i  who  had  paicL  it  for  him:  fo  the  pkintifis 
iMfsJgmcnt* 

*flbthotigh  the  consideration  be  but  in  part  unlawful, 
*  f&k  fluff  vitiate  the  aftion,  which  is  fouiwjed  on  the 

*  irfcole  confideration  taken  together." 

I  *•■■• 

V  For 


Fetherftoae  t. 
HutcbinfoD. 
Cro.  Elis.  199. 


-Barjeaor. 
,,'Wilmfley. 
f%  Sen.  1949- 


JUbiafonv. 
BUocf. 
3  Burr.  1078, 


£tackpo*le  t. 
Btile. 
VWOf.  133. 
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For  where  in  confideration  that  the  plaintiff  (who  was 
a  fpecial  bailiff)  would  let  a  perfon  whom  he  had  arretted 
for  debt,  go  at  large;  and  of  two  (hillings  by  him  then 
paid  to,  the  .defendant,  the  defendant  undertook  to  pay  die 
whole  debt,  on  affumftfit  brought  for  the  money,  it  was  ad- 
judged, not.to  lie ;  for  the  promife  being  to  the-  fame  effoft 
as  an  obligation,  which  .would  be  void  by .  flat.  a%  H.  6. 
the  promife  ihould  be  fo  too :  and  though  it  was  coupled 
with  another  confideration  of  two  (hillings,  yet  it  being 
void  as  to  part,  it  was  void  as  to  the  whole,  the  affumtyt 
being  founded  on  the  two  confiderations  taken  toge- 
.  ther. 

"  On  tips. ground,  tnoney  won  at  gaming  would  ynot  he 
recoverable.?'    But  there  is  this  exception : 

.That  yrhere  the  monej  was  lent  to  play  with,  but  there 
wasnofecurity  as  by  bond  or  note,  but  merely  parol,  this  was 
neld  not  a  cafe  within  the  ftatute  ;  for  there  not  being  tfye 
word  contrail  in  the  ftatute,  which  only  declares  all  fecu- 
rities  void,  the  parliament  might  think  there  could  be  no 
£reat  harm  in  a  parol  contrad  where  the  credit  was  not 
likely  to  run  high,  and  that  therefore  the  lender  might 
recover. 

So  where  the  plaintiff  declared  on  a  bill  of  exchange  for 
£72/.  drawn  at  Paris,  by  Sir  J.  Bland,  on  himfelf  in  Eng* 
land*  in  favour  of  the  plaintiff,  it  appeared  that  the  bffl 
of  exchange  was  given  for  372/.  won  at  play,  and  300/. 
lent  at  the  time  and  place  of  play  ;  the  play  was  fair,  and  there 
was  no  imputation  on  the  plaintiff;  it  was  adjudged,  that 
the  ftat.  9 -**««.  14.  having  declared  all  fecurities  given  fir 
money. won  at  play  to  be  void,  that  this  bill  of  exchange  was 
void,  for  being  an  entire  fecurity  and  bad  in  part,  it  is  bad 
in  the  whole ;  but  the  contrail  was  divijible,  and  that  part 
of  it  which  had  arifen  on  a  good  confideration,  that  is  the 
money  fairly  lent,  might  be  recovered. 

"  And  though  the  plaintiff  in  this  aBion  1ms  not  been  a  party 
•"  to  the  illegal  tran/aHion,  yet  where  the  affumpfit  has  arifen 
."  from  it,  he  cannot  recover." 

For  where  the  defendant  promifed  the  plaintiff  two  per 
cent,  on  the  fum  a  purchafer  to  be  procured  by  the  plaintiff 
would  give  for  the  defendant's  place  of  furveyor  of  bag- 
gage in  the  port  of  London*  The  plaintiff  did  procure 
him  a  purchafer,  who  gave  him  iaoo/.  and  then  he  brought 
his  a£iion  for  24/.  being  two  per  cent,  on  1200/.  Whcji 
it  was  adjudged  that  the  fale  of  offices  being  prohibited  by 
flat.  5  far  6  Ed.  6.  c.  id.  that  the  (ale  was  an  illegal  tranf- 

aftios, 
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aAkMj  and  that  the  aflumpfit  founded' on  it  was  void ;  and 
fc>  the  defendant  bad  judgment. 

"  Bat  where  the  tranfaEkim  is  not  in  itfetf  unlawful, 
«  no  fi&fefuent  illegal  uft  of  the  fubjecl  of  it  mall  deftroy 
«  the  ajfumpfit?     ' 

As  where  the  plaintiffs,  who  were  merchants  Jiving  at  Hofa»n*joliiK 
Dunkirk,  fold  tea  to  the  defendant  there,  and  which  they  foo. 
delivered  at  Dunkirk,  though  this  tea  was  for  the  purpofe  ofComV*  34«- 
being fmuggkd  into  England,  and  that  known  to  the  plain- 
tiffs it  the  time,  yet  they  not  being  concerned  in  the  fmug- 
gfing,  and  it  being  a  fair  fale  as  to  them,  and  good  by 
the  laws  of  the  country  where  they  lived,  they  were  al- 
lowed to  recover  the  price  of  the  tea  in  England. 

But  wherein  this  cafe  the  plaintiffs  were  four  partners,  jjjgg,  ^.  juir- 
three  of  whom  lived  in  England,  and  the  fourth  in  Guernfey,  rencc. 
and  this  laft  fold  goods  (brandy)  at  Guernfey,  put  up  in  a  3  Teem  R^ 
particular  manner  for  the  purpofe of fmuggling,  though  the  4S* 
partners  in  England  knew  nothing  of  the  tranfafiion.     In 
an  aftton  brought  for  the  price  of  the  brandy,  the  plain* 
tiift  were  non-raited.     For  in  this  cafe,  the  parties  were 
natives  of  England,  and  the  contraft  was  made  in  contra-, 
vention  of  the  laws  of  England,  and  fo  being  in  its  foun- 
dation illegal*  could  not  be  fupported  v  and  the  court  took 
the  di&in&ion  between  this  cafe  and  the  laft ;  the  tranf- 
a&on  there  was  not  unlawful,  the  fale  was  abroad  by  per- 
fbns  not  rabjeft  to- the  laws  of  England,  and  was  good  when 
node,  me'  fubjerts  of  a  foreign  country  not  being  bound  to 
ike  notice  of  theievenue  laws  of  this:  but  here,  the  con- 
traft was  aalawful,  and  therefore  no  aftion  could  be  main- 
fiunedouiL  *       !     •  '  ' 


.So  where. the  plaintiff,  an  inhabitant  of  Guernfey, fold  cingatv. 
pods  to  the  defendant  in  Guernfey,  which  it  appeared  were  !«». 
to  have  been  fmuggled  into  England,  and  the ,  defendant  ^^rm  ***" 
gare  the  bills  in  queftion,  on  which  the  aftion  was  brought 
fer  the  price :  it  was  decided,  that  the  plaintiff  could  not 
recover,  for  they  were  given  for  an  illegal  contract,  dnd 
to  a  fubjeft  of  this  country,  who  therefore  could  not  main- 
tain an  aftion  on  them.  f:  v 

/■However,  where  a  perfon  has  been  ignorantly  induced  Bull.  N.P.14& 
f^fMtfil/e  reprefentations  of  another  to  do  an  illegal  aB,  from 
m  *fm  a  damage  arifes  to  him^'  jie  fliall  recover  thofe 
u  diMMprn  from  the  perfon  who  induced  him  to  aft  in 
u  figfe  manner,  on  his  promife  of  indemnifying  him ;  for 
u  me  aft  to  be  done  rauft  appear  to  be  unlawful  at  the 
*  time,  or  the  promife  will  not  be  void." 

For 


Fletcher  t.  Har-  For  wbsjge  *c  defendant,  pxetcndiiw  that  he  had  ar^ft- 
cott.Hutt.  55.  eda'perfon  on- a  commiflion  of  rebellion,  brought  him  to 
Winch.  48.  the  plaintiff's  houfe,  and  promifed  to  fave  him  harmlefs 
on  consideration  of  hid  keeping  fuoK  perfon  for  one  night 
fafeas  a  prifoner;  thisperfon  recovered  damage*  ^flguft 
the  plaintiff  for  falfe  imprifonment,  and  the  plaintiff  re- 
cptfered  to  the  amount  of  them  on  bis  promife  againft  die 
defendant  y  for  the  faft  might  be  true,  and  when  the  plain- 
tiff fo  received  the  perfon,  he  did  not  know  that  he  was 
doing  an  unlawful  aft. 

Martja  t.  B*m  wher*  a  perfon*  in  cpnfidprationtlut  a.  gaoler  would 

Yeh^wl/.  **  ***'  pnfo&er  go  qt  \v%b  prpmifcd  to  pay  d^e  debt,,  an<i 
fajsre  hap  harmlefs*  this,  p*omife  was;  held  to  be  void,  for 
the  aft  muft  h^vebeqj  known  to  I*  unlawful  a£  $c  tiny, 

«  But  though  the  eonficleratipn  i&  a  matter.  m>t  q&dity 
"  contrary  to  too*  yet  if  it  it  contrary  to  tbtgfky  e/t^  lay*. 
"  to  fopport,  this  a&ion  cannot  be  maintajqejd," 

Neretv.Waflace    4?<w  where  the  plaintiffs  declared*  that  on  die  lair  €X&* 

cHiF**  °*       niination  of  the  bankrupt  Ga//i*/,  he  being  charged  by  the 

^TenB&zr9  plaintiff    with  having  received  fcveial   fiuaa  of  money, 

*  which  he  had  not  accounted  for  ;  when  the  coonsifionm 

were  about  to  examine  htm  as  to  thedtfeiofure  ofthefe 

matters,  in  confideratioa  that  the  plaintiff*  would  forbear 

*  from  proceeding   in   fuch  examination,  the    defendant 

undertook  to  pay  all  fmk  monies  aa  the  bankrupt  had  w- 

cen^dj  and  not  accounted  for*    In  an  aAio*  on  thefo  pro* 

miles,  the  plaintiff*  had  judgment  in  G.  P.  and  nam  error 

was  brought,  when  die  judgment  was  revcrfod,  at  U*f 

agamjt  tb*  policy  of  the  bankrupt  laws  ;  for  the  creditors  had 

a  right  to  have  the  bankrupt  examined,  both  aa  he  might 

difclofe  effefts  which  they  did  not  know  of,  and  aa  he  ibfe 

feited  bis  right  to  hi*  certificate  if  he  had  (oft  money  by 

gaming,  or  had  given  iqq/.   as  a  portion  with  a  child  in 

marriage ;  and  promifes  of  this  nature  went  to  ftifle  fuck 

.  enquiries,  and  impofe  on  the  Great  Seal  in  granting  his 

certificate. 

4*  «  4fnp*j>fit.  will  not  li?  to  recover  money  prpmjtf^ 
«  fog  dpipg  that  which  it  m&the  parties  dutytp  do  wf&$ 
"  reward  t  for  it  is  extortion  and  illegal/' 

*«dbQ*i«.         As  where  the  plaintiff,  who  was  a  fecial  baiKft  cje- 

Smith.  {hired,  th^t  laving  aipeffcd  ope  Stanton*  in  con^deradpQ 

%  Burr.  914-     tha*t  he  would  fc|ke  the  defendant  and  another  a&ha&for 

aoi!a^cf CP#    fa"*0**  ^c  4*fend ant  promifed  to  pay  fcim  fi$  guineas  an^ 

4  halt  for  which  this  action  was  brought;  it  was  held  p$ 

to  lie,  if  feeing  the  dujty  of  the  bailiff  tp  take  propc?  Jpft 

without  any  recompense,  of  rexpard  whatever. 

So 
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l9o  where  an  efecutor  fucd  out  an  elegit,  and  a  ftranger  Bridge  ▼.  Cage, 
weonfideration  that  the  iheriff  would,  forthwith  execute  Cio.  Jac.  103. 
it,  and  of  Gxpence  paid  to  him  by  the  flieriff,  promifed  to  - 
pay  him  60L  upon  which  the  fheriffexecuted  the  writ;  and. 
brought  hts-a&ionfor  the  money:  it  was  adjudged  that 
too  afition  lay,  as  being  a  cohfid'eration  againft  law;   for 
the  tariff  is  bound  to  do  his  duty  without  reward,  and 
.  this  60/.  >i*  no  difche*gfc  of  fees  due  to  the  ftef  iff,  being 
Ngfren  by  a  ftranger,  and  not  tfcprdfcd  to  be  in  considera- 
tion of  them.  - 

5.  *  Wherever  thfc  cofcfidmtion  of  the  a/Jumtft  *i\£cs 
«  from  tfrdudUbM  ttahfa/tufn,  this  a&ioii  will  not  lie." 

for  where  die  plaintiffs  were  futders  to  four  regiments  wifl»*.  Bald- 
•ttf  camp,  and  were  to  *eep  eight  borfes  foreach  wptoe^jj- 
for  theforagexrfwhidi  ^government  fare  them  an  allow-  DoB«l4W. 
anceof  hayandtoats,  which  was  to  be  furnifhod  by  the  de- 
fendant, who  was  the  contractor,  and  bound  by  his  coh- 
tra&toottoeommnte  the  allowance  of  forage  for  money. 
in  bft'the  fbintifis  kept  but  fourteen  horfes  for  the  whole, 
and  entered  into  an  agreement,  that  they  ftould  not  take 
the  whole  of  the  allowance,  but  that  the  defendant  fhould 
retain  part,  and  give  a  certain  allowance  of  nine-pence 
halfpenny  per  ration  to  the  plaintiffs  for  every  ration  left ; 
this  was  held  to  be  void,  and  the  money  not  recoverable ; 
for  it  was  a  ch^aiand  fraud  on  government,  who  paid  for 
the  whole. 

«  Jtedinorder'to^iftbleapartyfrom  maintaining  this 

*  aSIofi,  it  fa  ndt  fteceflarj  that  the  ckufe  of  a&ionjbwldhe 
"firWiHy  W  property  if  nvbich  others  had  been  defrauded,  as 

*  fa  tfefc'Uft  eafe ;  bat  if  in  the  tranfadion  on  which  the 

*  t&M  is  founded  th£re  has  been  fraud  or  deceit  fraeHfed 

*  w  Odrdperfonsythe  aftion  will  not  He." 

.  iRor  where   the  defendant  being  about  to  Succeed  the  jadtfon  r.    • 
.$hmtiff  in  a  houfe,  which  the  plaintiff  had  before  occupied,  Dnchaire. 
tadwiflnng  tQ  have  the  furniture,  the  plaintiff  agreed  to3TcrmRcP- 
Slsetty  if  fhe  could  get  a  friend  to  advance  die  money,  as  y£c  Cocldhot 
fie  had  not  the  money  herfelf.    She  accordingly  applied  to  v.  Bennet,  ante, 
a  friend  of  the  name  of  Welch,  and. he  treated  with  the  &J«ckfonv. 


for  the  goods,  who  agreed  to  take  70/.  for  them,^omms'  Poft* 


fl»  Was  paid,  and  JVelch  took  a  bill  of  fale  of  them  to  " 
T$  W  Hittt  was  a  private  agreement  between  the 
~~  and  the  tfefendaat,  that  the  was  to  give  30/. 
them,  and  Aw  accordingly  gave  two  protniflbry 
lior  15A  ead^  on  one  of  which  the  prfcfent  adfem 
was  brought;  it  was  refolved,  that  the  plaintiff  could  not 
'Mover,  for  the  whole  tranfa&on  was  a  fraud  09  Wekh> 

who 
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who  was  induced  to  advance  his  money,  in  order  to  fare 
the  defendant ;  which,  had  tie  known  of  this,  he  would 
probably  not  have  done,  as  by  this  means  his  end  migfa 

be  defeated. 

•  '•*  '      ' '      •  **  ~ 
6.  u  So  this  .action  being  an  equitable  one,  cannot  be 

«  fuppqrtecl  where  the  affumpfit  arifes  from  an  wuonfcitnU- 

ct  ous  demand? 

Jetton*  t.  As  where  the  plaintiff  lent  to  the  defendant  a  f urn  of  m6- 

Brooke.  ney  for  the  purpofe  of  making  a  purchafe  of  goods  upon  the 

Cowp.  793-  defendant's  note  payable  on  demand,  and  the  plaintiff  was  to 
have  half  the  profits  on  the  re-fale  of  the  things  purchafed, 
over  and  above  the  note  of  hand  ;  the  purchafe  was  made, 
and  within  two  hours  after,  plaintiff  made  a  demand  of  pay- 
ment of  the  note ;  which  being  paid,  he  brought  his  aftion 
for  half  the  profits  on  the  fale  of  the  goods.  It  was  ad- 
judged, that  as  the  note  bore  intereft  from  the  demand;  tfr 
have  intereft  from  that  time,  and  half  the  profits. too, 
feemed  to  be  ufurious,  the  demand  having  been  made  im- 
mediately ;  but  if  not  ufurious,  that  it  was  unconfeientiws  ; 
for  the  agreement  was  for  half  the  profits  in  lieu  of  intereft, 
and  the  defendant  had  judgment. 

Plumber.  So  where  it  was  proved  to  be  the  ufage  and  cuftom  of 

<^Mh  S"tt  the  trade  of  gold-refiners,  that  in  cafe  goods  purchafed  were 
Trin.  1775/  not  Pa^  *or  within  three  months,  that  the  buyer  was  to 
MS&.  &  Cowp.  pay  an  halfpenny  an  ounce  per  month  till  the  money  was 
Ix$*  paid,  this  on  calculation  exceeded  the  rate  of  5  per  cent,  bat 

,  was  adjudged  not  to  be  ufury  in  a  cafe  decided  prior  to  this, 

it  not  being  a  loan  of  money,  and  being  fan&ioncd  by  the 
ufage  of  the  trade  (Flayer  v.  Edwards,  Cowp.  1 12.  &pofi.) 
barter  the  defendant  in  this  cafe  having  exceeded  the  credit, 
an  a£Hon  was  brought  againft  him,  to  recover  the  furphw 
arifing  from  this  allowance  of  an  halfpenny  per  ounce 
above  principal  and  intereft,  the  defendant  having  paid 
the  amount  of  thefe  into  court.  Lord  Mansfield  was  clearly 
of  opinion,  that  though  this  tranfaftion  was  not  ufury, 
yet,  that  it  was  in  faft  taking  advantage  of  a  perfon's  ne- 
ceffities,  and  demanding  from  him  beyond  legal  intereft  '9 
that  it  was  therefore  unconfeientious,  and  not  to  be  it* 
covered. 

7.  "  And  fo  likewife  if  the  confideration  is  %  frivolous 
"  or  groundlefs  one,  or  if  there  is  no  confideration  at  ally  this 
«f  adiion  will  not  lie,  for  ex  nudo  paBp  nan  oritur  aBioJ* 

*RolLAb.  33.      -^8  l*  d.  promifes  to  B.  a  fum  of  money  on  confidera- 
tion that  B.  would  make  him  an  eftate  at  will,  it  is  a  void, 
promife  to  fupport  this  a&ion,  for  B.  may  iaftantly  deter-4 
mine  hiswill. 

So 
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So  where   the  plaintiff  declared,  That  whereas  thede-Tooley  ▼• 
fcudant's  father  had  taken  the  profits  of  certain  lands   to  Jf1"^!?11'    . 
vhch  the  plaintiff  had  title,  and  for  which  he  had  filed  Cro* MUt'  ** 
his  bul  in  Chancery  againft  the  defendant,  and  that  in 
confederation  that  the  plaintiff  would  withdraw  his  bill, 
die  defendant  undertook  to  repay  the  profits  fo  taken,  and 
for  which  he  now  brought  his   action :  it   was  refolved, 
that  it  could  not  be   maintained,  for  there  was  no  confidera- 
tion, as  the  bill    in   Chancery  might  have  been  an  unjuft 
one,Bpoo  which  the  plaintiff  could  have  recovered  nothing*, 
and  befde  that,  the  fon  was  not  to  anfwer  for  the  fathers 
wrong. 

u  Upon  this  ground,  a  promife  of  any  thing  for  ay*r-  Beaudiamp  ▼, 
M  vice  already  performed,  without  view  to  reward,  is  void.  Neggin. 
«  Though  where  the  fervice  had  been  done  at  the  requefi  of  Cro"  Eh*<  **«• 
u  another,  it  Jhall  be  good  to  fupport  this  action." 

But  a  promife  to  a  fervant  in  confideration  of  paft  fer-  Franklin  ▼. 
vices  has  been  held  to  be  good.  Hutlf  it 

And  iox  the  fame  reafon,   promifes  to  pay  merely  inLutwkn*- 
confideration  of  unfpecified  forbearance  are  void,  and  will  SV^J*  Cw* 
not  uphold  this  aflaon.     For  the  forbearance  might  be    *'   9< 
bmt  for  an  hour,  which  would  be  a  forbearance,  and  yet 
wontf  be  an  in  adequate  and  frivolous  confideration. 

Therefore  where  the  confideration   is  forbearance,  the  Treford  V. 
tine  of  forbearance  would  be  a  convenient  one,  and  fist  J***1"5*, 
forth  to  be  left  to  the  jury,  who  are  to  judge  whether  the       *' 
forbearance  was  a  fumcient  confideration  to  fupport  the 
4*100. 

"  But  where  a  party  is  under  a  moral  obligation  to  do  any  Boll.  N.  P.  147: 
u  ifcxg,%  promife  made  of  payment,  or  a  reward  for  doing 
"  k,  {hall  not  be  deemed  nudum  paBum,  though  no  other 
*  immediate  confideration  appears." 

?or  where  in  affumpfit  for  nurfing  a  baftard  child,  it  ap-  Scott*.  Nelfon. 
petted  tint  the  child  had  originally  been  put  out  tonurfe  Sitt.Wcft.HalL 
with  the  plaintiff,  by  the  mother's  uncle,  with  whom  it  *  Gc0*  3-  MSS» 
continued  until  the  mother's  death j  that  then  the  father 
(db  defendant)  being  applied  to,  promifed  to  pay,  on  which 
tfce.aftkra  was  brought  *  it  was  objetted  that  this  was- 
mkm  paBum,  the   child  not  having  been  taken  on  his 
emit     But  per  Lord  Mansfield)  the  defendant  was  under 
m  in  oB?Mtinn  to  provide  for  the  child ;  his  bare  approbation 
Aosldbe  conftrued  into  a  promife,  and  be  fufficicntto 
Ibid  him :  fo  the  plaintiff  had  a  verdift. 

So 
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Watfimr.  So  whferfe  a  pauper  being  taken  ill,  an  apoljttcaiy  *ae- 

SjnJ"^  rA»  tended  her,  without  any  previous  order  by  the  overfceri; 

•  •*47*  but  they  afterwards  promifed  to  pay,  this  was  adjudged 

not  to  be  a  nudum  paBum%  for  the  overfeers  are  bound  to 

provide  for  the  poor. 

Woodford  t.  8«  JJfumjfit  will  not  lie  where  the  debt  for  which  die 
Deacon.  a&ion  is  brought  is  due  byfpecialty;  for  the  (pecialty  ought 

go.  Jac  so*.  to  j^  dcciarc3  on ;  therefore  it  is  neceffary  always  in 
S.  p.  the  declaration  to   fetout  for  what  caufe  toe  debt  became 

due  (poft)  or  it  will  be  a  Sufficient  reafon  to  anrcft  thf 

judgment* 

Bulftrode  ▼.  Therefore  where  by  deed  under  hand  andfeal,  the  plaintiff 

GUbme.  had  appointed  the  defendant  his  deputy,   as  prothonotary 

a  Sua.  10*7.  t0  ^  p^^  C0UTt,  and  the  defendant  entered  into  articles 
fo  account:  the  plaintiff  brought  affumjt/it'foT  the  *rtfis  rfe- 
ceived  by  the  defendant  in  the  office,  and  the  a&ion  -was 
held  not  to  He  ;  for  the  defendant  being  bound  by  deed, 
the  plaintiff  had  a  remedy  againft  him  of  an  higher 'nature* 
as  here  an  aftion  of  covenant. 

"  However,  though  the  caufc  of  aftion  may  have  arifen 
*'  under  a  deed,  yet,  if  party's  Temcdy  is  not  by  means  of 
«  the  deed,  this  aftion  will  lie." 

Decker,  &Ux.  As  where  the  furety  paid  the  debt,  for  which  he  had 
t.  Pope.  joined  another  in  a  bond,  it  was  adjudged  that  he  could 

Coram  Manf-    maint^n  ajun^fit  for  it   againft  the  principal,  it  being 

Sitt.Trfc.  1757.  money  paid  to  his  ufe. 

T^ain  But  whcrc  ***  pWttt*ffJ0«»d  the  defendant  as  fatty 

^^^^  for  payment  of  fever*!  fums  of  money,  but  took  +  b<mdfr*m 
a  Term  Rep.  him  for  the  amount  of  the  fums  he  was  fo  engaged  for,  and 
100*  which  fums  he  was  afterward  obliged  to  pay,  and  then 

brought affumjfit  for  them;  the  a£tion  was  adjudged  not 
to  lie  ;  for  having  taken  a  bond,  Tie  had  relied  on  that  "as 
his  furety,  and  not  on  the  promife  &e  law  would  other- 
wife  raife  in  his  favour. 

"  In  the  laft  cafe,  the  plaintiff  not  having  -relied  oft  the 
«  promife  taifed  by  implication  of  law,  could  not  reooves  $, 
«  but  where  there  is  an  exprefs  promi/e,it  has  been  held 
««  otherwife." 

Momviav.Lcvi.  Tbr  where  in  cafe  Upon  promifes  the  plaintiff  and'tte- 
$itt.  m.  1786.  fandattt  had  entered  into  articles  of  pattnermip,  wm\3* 
483.CfB1  Rcp*  contained  a  covenant  to  account  at  certain  times,  ant!  this 
demand  arofe  on  the  balance  (truck,  Which  it was'pttotodd 
the  defendant  exptefsly  promifed  to  pay;  it  was«tye&ed 
that  the  aftion  fhould  be  covCnimt;  but  it  Was  'rtrted  f>y 
Butler,  JufUce,  that  the  aftion  Xvell  lay,  as  founded  xnx  Ac 
taprefs  promife* 

And! 
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Axi&afetiori  where  a  like  balance  Was  ftrtick  on  the  Fofterv.Al- 
dtfblatkm  of  a  paitncrihip,    and  an  account  ftated,  con-  knf01*- 
taping  that  balance,    and  alfo  other  articles  not  connected  477!"*    *** 
wflih  it,   and  which  account  fo  ftated  the  defendant  pro- 
mised to  pay ;  it  was  held  clearly  by  the  court,    that  this 
a&ion  lay  for  it. 

So  where  there  is  an  enfrefi  promife  to  account,  this  aclioft  witting  Wil- 
will  lie;  but  the  plaintiff  (hall  not  in  that  action  be  allow-  ^ 
fd  to  ip  into  the  particulars  of  the  account,  but  fhajl  confine         ** 
himfeif  merely  to  the  damage  he  has  fuftained  from  not  ac- 
counting according  to  promife* 

And  therefore  in  ajfismpftt  grounded  on  a  promife  to  ae-  PoultCTT.Cw- 
touat,  misapplication  or  breacn  of  truft  mull  always  be  laid  ^* 
in  the  declaration  ;   for  if  a  man  receives  money  to  a  fpe*  ^^  9' 
chi  purpofe,  it  is  not  to  be  demanded  a$  a  duty  until  he 
has  refufed  to  »pply  it  according  to  his  truft- 

However,  where  a  pcrfon  gave  a  refpondentia  bond  for  Feascr  v- 
a  fnm  of  money,  and  pound  himfeif  by  an  indorsement  on  Meare*. 
the  bond,  that  in  cafe  the  ohligce  chofe  to  afllgn  th*  bond  \  *£**•  *** 
to  any  perfon,  that  he  wouldpay  the  aflignec  the  whole  fum 
without  any  deduction.      This  was  adjudged  to  be  an  un- 
dertaking to  any  aflignee  to  pay  the  money,  and  that  inde* 
bitatus  aflwnpfit  would  therefore  lie  for  the  money  by  the 
pcrfon  to  whom  the  bond  was  afiigned,  as  founded  on  the 
undertaking  and  not  on  the  bond. 

•  9.  "  AJJumpfit  will  not  lie  where  the  agreement  in  which 
«  it  is  founded  has  been  obtained  by  coercion,  or  is  a  fraud 
«  on  others." 

For  where  in  affumpfit  upon  promifes  \  the  cafe  was,  that  jaddtav* ' 
die  defendant  having  become  insolvent,   had  by  deed  of  Loam, 
truft,  dated  the  *6th  of  April*  17^7,  affigoed  all  hiseffeas  $£***** 
to  truftees  for  the  benefit  of  his  creditors,    who  were  to  cockAotr. 
Hgp  it  by  a  given  time  ;    the  plaintiffs  refufed  to  fign  the  Bennett,  at* 5. 
deed,   unlefii  their  whole  debt  was  fecured  to  them,  upon  *• *• 
vfeich  an  agreement  was  entered  into  by  the  plaintiffs  and 
&e  defendant,  that  the  phintifis  ihoultl  fign  the  deed,  artd 
Move  the  dividends  under  it,  and  that  for  payment  of  the 
reft,  the  defendant  undertook  to  recommend  cotton  to  the 
jJabtifft  for  falc,    the  profits  of  which  fliould  in  three 
idifcharge  the  remainder  of  the  debt  y  and  in  cafe  of 
1  deficiency,  that  the  defendant  fliould  make  it  good* 
a  appeared  that  a  lofs  had  in  faflt  happened  on  the 
iff-  the  cottons;  for  which,  and  the  original  debt,  this 
«pAlMk9raa  brought ;  it  was  refohred,  that  the  a&ion  would 
,#ottie  j  for  it  was  intended  by  the  creditors  who  had  figned  ] 
(fcifeed,  that  v*  ftp  defci^nft^gfliag  over  aU  his  pro- 

H  PeFty 
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p6xty  to  his  creditors  that  he  fhould  become  a  free  man  * 
but  the  plaintiffs  having  executed  the  deed  on  a  private 
agreement,  fecuring  to  themfelvea  a  further  advantage,  h 
was  a  coercion  on  the  defendant  fcimfelf,  and  a  fraud  on 
the  other  creditors,  and  fo  could  not  be  fupported. 

10.  "  Thefe  are  cafes  in  which,  on  account  of  the  con- 
"  fideratiort  on  which  the  aftion  is  founded  being  bad,  the 
"  plaintiff  cannot  recover;  but  in  thofe  cafes,  if  the  party 
«  has  paid  the  money  on  fuch'Confideration,  he  pall  not  it 
"  allowed  to  recover  it  Back/9 

Browning;  ▼.  As  where  a  lottery-office  keeper  paid  money  on  an  in- 

Morris.'  furance  policy,  whicn  infurance  was  againft  aft  of  parlia- 

owp.  790.  meirt.  Having  brought  liis  aftion  to  recover  it  back,  ft 
was  refolved,  that  the  infurance  being  illegal,  the  court 
would  not  affift  him  in  the  recovery  of  what  he  had  volun- 
tarily paid,  and  the  defendant  had  judgment. 

Per  Lord  Manf-      So  if  a  perfon  pays  a  debt  which  has  been  barred  by  the 
fi«U.  ftatute  of  limitations,  or  contracted  during  his  infancy  and 

a  Burr.  11 13.  not  for  nccefiaries9  or  to  the  extent  of  principal  and  intereft 
on  an  ufurious  contraft,  or  money  fairly  loft  at  play.  In 
•  none  of  thefe  cafes  can  the  party  recover  it  back ;  for  it 
was  paid  through  a  motive  of  honour  and  honefty,  and 
the  defendant  might  therefore  retain  it  with  a  fafe  cott- 
fcience,  and  therefore  the  law  will  not  compel  him  to  re- 
fund it. 

"  But'  where  the  money  has  been  paid  on  an  illegal 
"  confideration,  that  is  to  induce  an  illegal  aft,  if  the  fer- 
"  vice  is  not  performed,  the  plaintiff  mail  recover  back  the 
"  money." 

Qiiot.  An°B.  As  where  a  man  gave  money  to  a  cuftom-houle  officer 

1  Ld.  Raymond,  to  run  goods,  the  goods  were  feized,  and  the  pe'rfor*  reco- 
*?•  vered  back  his  money  again. 

11."  Though  the  perfon  who  has  received  any  money 
«  from  another,  may  not  be  legally  intitled  to  keep  itf  yet 

, "  if  it  depends  on  a  queftion  of  right)  which  cannot  he  fairly 
"  and  completely  tried  in  this  form  of  aclion,  but  may  in  ano- 

.  "  ther,;  ajfumpftt  cannot  be  maintained  for  it." 

i^ndon  v.  As  where  the  defendant  had  taken  and  impounded  the 

Hooper.  plantifPs  cattle  as  damage  feafant,  the  plaintiff  claimed  a 

Cowp.  414.  Tjgkt  Qc  common>  bwt  paid  the  money  charged  for  the  damage> 
and  then  brought  nffumpfd  for  money  had  and  received,  to 
recover  it  back,  for  the  purpofe  of  trying  the  right  ;  tbe 
aftion  was  adjudged  not  to  lie;  i'ft.  Becaufe  that  upon  the 
general  iffue  of  non  affumpfit  die  defendant  would  not  be 
apprized  of  the  point  to  which  to  apply  his  defence  5  an*, 

adly* 
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fcfly.  That  the  Tight  would  not  be  decided,  for  it  would 
aot  appear  afterward  on  the  face  of  the  record.  The  ac- 
tion (hould  have  been  trefpafs  or  replevin,  in  which  the 
right  would  come  in  queftion,  and  appear  on  the  face  of 
the  record. 

So  where  agumpfit  for  money  had  and  received,    was  Tower  v.  Well* 
brought  to  recover  back  twenty  guineas,   given  as  the  dif-  Cawp.  819, 
ference  in  the  exchange  of  two  borfes  of  the  plaintiff's  and  of 
the  defendant's  j    the  defendant  had  warranted  his  to  be 
found;  but  it  afterwards  appeared  to  be  unfound  :  .on  dif- 
covering  the  unfoundnefs,   the  plaintiff  fent  back  the  de- 
fendant's horfe,   and  demanded  the  twenty  guineas  ;    but 
the  defendant  (aid  he  had  fold  him,    and  ref ufed  to  take 
him,  on  which  this  action  was  brought,  and  was  held  not 
to  lie,  for  the  warranty  was  the  point  to  be  tried,  which  it* 
could  not  be  in  the  aBion  in  this  form*    That  is  an  addon  ^/or-Stuartv.Wilkmt 
money  bad  and  received  ;   but  the  plaintiff  might  declare  in  Dou5L  18- 
affumpfit  on  the  exprefs  warranty.  \ 

So  it  will  not  Ke  as  for  money  had  and  received,  to  recover  Nightingale 
Jock  many  of  the  public  funds  ;  for  ftock  is.  not  money,  and  *%**«  of  Meti- 
the  remedy  fiiould  be  by  bill  in  Chancery.      This  cafe  was  J^'JJ** 
to  recover  back  500/.  India  ftock  transferred  to  the  de-  a  Black.  Re£ 
fendane  by  the  bankrupt  after  an  act  of  bankruptcy  com-  684.  s- c- 
mkted. 

So  where  the  plaintiff  who  was  fervant  to  the  defendant,  Noy«  y.  Price, 
had  found  fome bank  notes,  as  he  faid,   in  the  defendant's  Sta- Hill.  177^ 
cellar,  he  (hewed  them  to  the  defendants,  who  faid  they        * 
were  not  their  property  ;   but  refilling  to  deliver  them  up, 
the  plaintiff  "brought  ajfumpfh  fir  money  had  and  received' 
againft  the  defendant ;   and  Lord  Mansfield  held,  that  the 
action  would  not  lie,  it  (hould  have  been  trover  for  die 
notes.  .  .     '      .   * 

12.  Thefe  are  the  moft  material  grounds  of  this  action. ' 
It  is  however  to  be  obferved,  that  as  this  action  is  founded ' 
upon  promifes,    it  is  enacted  by  the  ftatute  of  frauds,  29 
Cor. 2.  r.  3.  that  no  action  can  be  maintained  on  a  bare" 
praarife  without  a  note  in  writing  to  prove  it,  in  the  fol- 
lowing cafes :  ." 

'*•  *  No  executor  (hall  be  charged  in  any  deficiency  or  9    , 

11  dmsge  out  of  his  own  eftatc  :  2.  No  perfon  (hall  be 
"  cfataed  to  anfwer  for  the  debt  or  default  of  another 
"  peifin:  3.  Nor  any  one  be  charged  on  any  agreement 
"  Iff  cdofideration  of  marriage :  4.  Nor  upon  any  agree- 
"  tteat far  the  fate  of  lands,  tenements,  or  hereditaments: 
"  f.  Nor  upon  any  agreement  whatever  which  is  not  to  be 
"  carried  into  execution  within  a  year  from  the  making. 
Ha  « thereof. 
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*  thereof,  unkft  there  tie  a  memorandum  of  the  contract, 
«  agreement,  or  undertaking,  fignedby  thepartie»or  their 

*  agents  property  authorifcd." 

Upon  thefe  claufes  in  the  ftatute,  thefe  decifions  follow* 
ing  have  taken  place, 

^atpthcfirJ^  I  ftn4  n^jr dptennination. 

As  to  the  *d»  the  nda  J*  u  «  That  tf  the  defends* 
*f  cornea  only  in  aid  of  another  who  obtains  the  goods,  b 
«  that  these,  is  a  remedy  againft.  both,  according  to  their 
«  diftioft  engagements,  that  that  ta  a  collateral  undertak- 
<f  ing9  and  void  without  a  note  in  writing ;  but  where  the 
«  whole  credit  ii  given  to  the  defendant,  fe  that  the  other 
<f  is  but  as  his  fervattt,  and!  there:  is.no  remedy  againft  hmf 

*  that  is  not  a  cotiatcra*  hut  on  original  undertaking ;  ill 
*•  which  cafe  a  note  in  writing  is  not  neceflary. 

As  where  the  plaintiff  was  leflbr  to  one  Taylor,  who 
owed  him  45/.  for  rent,  Taylor  affigned  over  all  his  effeds 
for  the  benefit  of  h»  otho-  creditors,  who  appointed  the 
defendant  as.  their  broker,  to  felt  the  effects.  He  advertifed 
a  fafc,  and  on  the  morning  of  it  the  plaintiff  came  to  make 
adUltefs  v  whereupon. the  defendant  promifed  that  if  he 
would  defift  from  diftraming,  thai  he  would  pay  him  the 
whole  of  the  rent.  For  this  rent  the  aftion  was  brought, 
and  the.  defendant  relied  on  the  ftatute  of  frauds  as  an  un- 
dertaking for  the.  debt  of  another.,  and  no  memorandum 
in  writing.  But  it  was  adjuclgqd  'that  the  plaintiff*  having 
a  prior,  ken  on  the.  goods  in  the  hands  of  the  defendant, 
that  they  WW  Ac.fiMfJ  charged,  and  to  pay  out  of  this 
fund  was  an  original  undertaking  by  the  defendant  him- 
.fctf. 

.  2.  u  But  wherever  the  perfon  undertaking  is  jointly  in- 
"  terefied  with  others,,  though  they  receive  the  benefit  of 
"  his  undertaking  no  note  in  writing  is  there  neceflary ; 
««  for  the  undertaking  fhould  be  folely  tor  the  debt  of  ano- 
f<.  ther,  which  here  is  not  the  cafe." 

As  tsnere  an  aftion  was  brought  againft  the  defendant 
and  two  others,  for  appearing  for  the  plaintiff  without  a 
warrant,  and  the  defendant  promifed  that  if  the  plaintiff 
would*  not  profecutt  bis  aftioa,  that  he  would  pay  rum  10/. 
and  cafe.  A  note;  in  writing  in  this  cafe  was  held  not  tor 
be  netfeffary,  it  not  being  a  proptife  folely  for  the  debt  of  m 
tier,  the  defendant  being,  htmfetf  originally  liable  (3  Burr* 
i888.)i  but  per  Holt*  If  A.  fays,  do  not  proceed  againft  B 
for  a  debt*  and  I  wtU  give  you  ie/.  this  would  be  withint 
4fce  ftatute. 

3.  «c  Sa 
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3.  «  So  it  JhouM  fcem  that  *  <&&  ^&«Jtf  **  tbfihddf  dan 

*  to,  or  a  demand  exift  by  the  perfoti  to  whom  the  nnder- 

*  taking  is  made,    to  make  a  dote  in  writing  necefiary. 

*  For  if  the  third  perfon  for  whofe  benefit  the  Undertaking 
«  was  given  was  never  lisyofclf  liable,  the  undertaking 
K  (hall  be  deemed  an  original'  one,  and  no  note  in  writing 

*  be necd&rj"  '.  '. »  .,  .  * 

•  ••»"?  .•  '     .  * 

Therefore  where,  in  consideration  tli.it,  thfe  plaintiff  would  R«Aay  ▼. 

not  fue  A.  B.  for  a  debt  which  he  owed  him,  the  defendant  Sf***  q 

promifed  to  pay    the  money  due,    wz.    4/*;  in  a  week.  c™"#  M    *  **  . 

Tbi  was  adjudged  to  be  clearly  within  the  ftatate^  and  BulUr  N.  P. 

void  without  a  note  in  writing  \    for  it  was  for  the  o^t'oi  ***• 

aoother,   and  dill  fubfifting,  notwithstanding  the  defend-*'  **o 

ant*s  promifc,  and  fo  was  collateral.  #  V . 

But  in  this  cafe,  where  the  plaintiff's  teftatot  had  brought  Read  ▼•  Naflu 
m  odbn  againft  one  Johnfonfbr  on  offoult,  in  confrderation  x  W^3V- 
that  he  would  withdraw  the  record,  and  not  proceed  to 
trial,  the  defendant  Najb  promifed  to  pay  him  coA  On 
aftioubroftght  for  this  50/.  the  defendant  pleaded  the  fta- 
late  of  frank;  but  it  was  adjudged  not  to  be  within  it  j 
for  loknfon  vaunt  a  debtor,  the  caufe  was  not  tried,  there 
might  have  been  a  verdifl  for  him,  fo  that  never  being  liable 
to  any  certain  debt,  this  was  an  original  undertaking  by  the 
defendant,  and  not  for  the  debt  of  another. 

Thk  is  confirmed  by  this  cafe  ;  for  here  an  atftldii  being  Fifhv.Hutchin- 
bfought  by  die  plaintiff  agairtJtone  Vichets  for  a  certain  *>*- 
fin  of  money,  the  defendant  in  confederation  that  the  jrtkrn-  %  waf' 9* 
tiff  wonliftay  his  aftion,  undertook  to  pay  the  money  ;  it 
w»  kid  clearly  that  there  Ihoutd  have  keen   a  note  in 
writing}  fot  the  undertaking  was  for  a  ftb/iftihg  debt  of 
mtber* 

4.  u  So  wherever  a  perfon  is  bound  by  law  to  do  any  aft  for 

*  nmtkt,  or  to  procure  it  to  be  done,  if  it  is  done,   though 

*  wtknt  the  requeft  of  fueh  perfon,  a  fubfequent  ffroiftift  by 
a  Km  to  {ay  is  good  without  a  note  in  writing/' 

As  where  a  pauper  was  taken  ill,  and  an  apothecary  fent  WatTon  ▼. 
fcr  without  the  knowledge  of  the  overfeers  of  the  poor, I^*^* . 
▼Attended  and  cuted  her,   and  after  the  cure  the  overt  ^IJ^3: 
Mtt  pfomtfed  to  pay  him  by  parol.     It  was  adjudged  fufc  Bull.  N.  p. 
ft**  to  charge  thefn ;  for  die  overfeers  are  bound'  to  pro>  »8i. 
iffcf*  the  cart  of  the  poor,   and  fo  fliall  be  deemed  orv- 
Jiblriiabk. 

5.  However,  it  fecml  to  b#  difficult  to  draw  any  general  Boiler  tf.  ** 
nk  to  decide  ia  what  cafes  an  undertaker  for  the  debt  o?*gt* 

another 
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another  (hall  be  charged,  and  in  what  not ;  and  it  mutt 
therefore  be  left  to  the  jury  to  decide  to  whom  the  original 
credit  was  given,  for  on  that  point  all  the  cafes  turn. 

But  thus  far  it  has  been  decided  : 

«  Thit  if  the  perfon.  fc* Vhofe  ufe  goods  are  furniibed 
"  is  liabk  at  all%  .ih;/fiefr  "cafe  a  note  in  writing  is  nccef- 
,      *  fary  to  cljsrnfe  Ijie  "'party  who  gives  the  undertaking  to 
ft  nav  "     •••  •  •  •  *  * 

M»tfbnv.Wh»-.  \tffi  yrhere  the  defendant  applied  to  the  plaintiff*  to  ferve 

J**1-         .     \iff^*'Coulthardi    of  Pom/ret,  with  groceries;    the  plaintiff 

Sof*1?*    •^*»  ^^  he  ^^  not  know  Coufthard,  nor  any  perfon  in  that  part 

•  ^  •*•;*•.•       of  the  world;  upon  which  the  defendant  replied,  "  you 

*•%  *  fif  know  me,  and  r  II  fee  you  paid/9    the  plaintiff  faid  then 

he  would  ferve  him,  and  the  defendant  repeated  the  fame 

words.     Coulthard  ordered  goods  which  were  fent,  he  was 

made  debtor  in  the  plaintiff's  books,    and  they  applied  to 

him  for  payment ;    which  not  being  paid,    this  action  was 

brought  againft  the  defendant  on  his  undertaking.     The 

defendant  relief  on  the  ftatute  of  frauds  ;   for  the  plaintiff 

the  diftin&ion  in  Jones  v.  Cooper ,  Cowp.  227.    was  relied 

pn,  viz.  That  where  the  promife  to  pay  for  goods  delivered 

to  a  third  perfon,  jvar  made  before  the  delivery,  that  it  (houfd 

be  deemed  an  original  undertaking,  and  a  note  in  writing 

not  neceflary ;    but  the  court  over-ruled  that  diftinftion, 

and  held,   that  if  the  party  receiving  the  goods  was  at  all 

liable,  that  a  note  in  writing  was  neceflary. 

^d.  The  third  cafe  under  the  ftatute  requiring  a  note  in 
writing  is  t€  On  agrpments  in  confederation  of  marriage." 

As  to  which  it  has  been  fettled, 

Code  v.  Baker*        x*  "  That  promife*  to  marry,  are  not  within  tjie  ftatute. 
1  Stn.  34,         fc  for  the  ftatute  relates  only  to  promifes  or  contracts  in 

"  confideration  of  marriage,  as  to  pay  money,,  make  a  fefc- 

*  tlement,  5jV." 

Bird  t.  Bloffe*  ■**  wncrc  a  father  wrote  a  letter,  fignifying  his  confent 
a  Vent.  361,  that  his  daughter  ihould  marry  ST.  E.  and  that  he  would 
give  her  1500/.  On  a  further  treaty  he  receded  from  this 
propofal;  but  fometime  afterward  he  declared  that  he 
would  agree  to  what  he  had  promifed  in  his  firft  letter.  It 
was  adjudged  that  this  laft  declaration  had  fet  up  the  firft 
letter,  and  was  a  good  ptoipife  in  writing  under  die  fta- 
'     '  tute.  v  ' 

So 
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^So  where  the  defendant,  Jtefoxe  the  marriage  with  the  LadyMontamtc 
plaintiff,    pToraifcd  her  that  (he  Ihould  enjoy  all  her  own  ^uhi^ftwid 
eftates  to  her  feparate  ufe,  and  writings  were  ordered  to  be  f  p,  wms.  618. 
drawn  accordingly.    After  marriage  the  defendant  promjfed 
by  letter  as  before.      But  upon  a  bill  filed  againft  him  to 
compel  a  performance,   he  pleaded  the  ftatute  of  frauds, 
and  it  was  kdd  to  be  a  good  bar,    as  this  was  clearly  an 
agreement  in  confideratkm  of  marriage,   and  there  was  no 
note  in  writing  before  the  marriage. 

2.  a  As  to  what  fhall  be  a  fufficient  Jlgning  within  the 
«  ftatute,  k  was  decided  in  this  cafe." 

That  where  on  a  treaty  of  marriage  between  the  plaintiff  WeUbrd*. 
and  his  wife  before  their  marriage ;  the  defendant,  who  Beeriey. 
was  mother  of  the  plaintiff's  wife,   promMed  to  give  her  j^jj^ii** 
1000/.  and  accordingly  articles  were  drawn,  to  which  the 
plaintiff,  his  wife,  and  a  truftee  were  parties,  for  the  pur- 
pofe  of  fettling  the  icoo/.  on  the  marriage :  they  were  read 
oyer  in  the  prefence  of  the  mother,   and  executed  in  her 
prefcnoe,  *L&  Jbe  Jigned  her  name  as  a  ivitnefs.     This  was 
adjudged  to  be  a  {pfficient  Ggning  of  a  note  in  writing  with- 
in the  ftatute* 

4.  The  ftAirth  cafe  under  the  ftatute  requiring  a  note  in 
Writing  is,  «  on  agreements  for  the  J ale  of  lands  or  any  interefi 
«  in  them" 

*'  This  clattfe  is  confined  to  the  fale  of  things  real,    as  per  TrebyAnon. 
*  the  lands  themfelves,  and  fo  does  not  extend  to  the  fale  iLd.  Raymond, 
"  of  timber  growing  on  the  land,  which  is  a  mere  chattel,  l  ** 
"  and  fo  may  -be  fold,  by  parol." 

Cafes  under  this  head  fall  more  properly  to  the  jurifdicr 
tion  of  the  Court  of  Chancery,  as  they  occur  on  the  ground 
of  a  bill  being  filed  to  compel  a  fale  and  complete  a  pur- 
chafe. 

1.  In  that  court  it  has  been  heH?  That  a  letter  from  the  clerk  y.  Wright 
feller  of  an  eft  ate  mentioning  his  intention  to  fell  the  eftate,  1  Atk.  ia. 
\>Mtnoltbe  terms y  is  not  fuch  a  note  in  writing  as  is  required 
by  the  .ftatute. 

9*  Plaintiff  agreed  to  fell  to  the  defendant  an  houfe  for  Hawkins  v. 
6eot  and  by  confent  an  attorney  drew  a  draft  of  a  convey-  Holme*. 
ancc,  which  was  fent  to  defendant  to  perufe ;  he  made  fe-  x  p* w*  •  > 
jend  alterations  in  it,  and  returned  it  to  the  plaintiff  to  get 
k.engrotfed,    and  a  time  was  appointed  for  executing  it. 
Afterwards  refufmg  to  perfeft  the  conveyance  and  pay  the 
ttmeYt  the  plaintiff  filed  his  bill.     When  it  was  refolved 
m  ,f  r  that 


fhat  this  was  not  fech  a  figning  *r  mtftttttiridmn  tit  writing 
as  was  good  under  the  ftatute. 

9. 0r  3.  fiut  if  the  party  on  the  faith  of  fuch  1  fak  enters  into 

poUeflian.  and  lays  out  mqney  in  improvements,  a  court  of 
(equity  will  order  a  fpccific  performance* 

5.  The  fifth  cafe  in  which  a  note  in  writing  is  required, 
is  on  agreements  not  to  be  performed  vrilpm  a  y*fn 

s  Burr.  x*8i.  As  to  ^8  tf*c  ru^e  ***  *  ^at  w^ere  the  agreement  de» 

«  pends  upon  a  contingency,   and  it  does  not  appear  but 

«  the  contingency  will  happen  within  the  year  t  nor  does 

'f  it  appear  from  the  agreement  that  it  is  to  he  performed 

«  after  the  year ;   there  a  note  in  writing  is  mt  mceflhrfr 

«'  becaufe  the  contingency  may  happen  within  the  year,  add 

«  Co  the  agreement  be  performed  within  that  time :  but, 

«  where  it  appears  from  the  whole  tenor  of  die  agreement, 

*<  that  it  is  to  be  performed  after  the  year  \  there  an  agree* 

«  ment  in  writing  is  required  under  the  ftatute." 

fenton  v.lmb-      As  where  by  parol  the  defendant's  teftator  promifed  th$ 

Un.  plaintiff,  that  if  (he  would  come  to  Kve  with  him  as  houfe- 

1  Black  'iK*    keeper,  that  he  would  give  her  81.  per  anhum>  and  leave 

33$.  S.  cT^     **r  h  b**  wdl  an  at^nuitj  of  1 61.  a  year.      She  went  aft) 

lived  with  him  till  his  death)   whjm  he  having  failed  to 

make  for  her  the  provifion  promifed,  (he  brought  her  a£tion 

againft  the  executor  *,  when  it  was  ruled,  on  the  defendant 

pleading  the  ftatute,  that  as  this  depended  on  a  contingency 

(as  the  teftator  might  have  died  within  the  year)  no  note  in 

writing  was  required,  and  the  plaintiff  recovered  the  value 

of  the  annuity. 

Awn.  So  where  the  promife  was  to  pay  one  hundred  pounds  en 

Comb.  463?       the  defendants  marriage,  a  note  in  writing  was  hclcj  not  to 
be  neceflory. 

j^on.  So  where  it  was  to  pay  on  tie  return  of  a  Jbip:  for  both 

Balk.  a8$         theft  contingencies  might  happen  within  the  year. 

I  (hall  now,  jn  purfuance  of  my  original  diyifion,  pro* 
feed  p  A$  confideratioi^ 


it.  or 
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%    OF    ASSUMPSIT    WITH    REFERENCE   TO  * 
THE  PERSON* 

This  is  ia  the  cafe, 

ift.    OF  Perfons  in  general, 
*L   Of  Factors. 
td.    Of  Agents  or  Receivers* 
4tL  Of  Mailers  and  Ownm  of  Ships. 
5tk   Of  Servants, 
fith.   Of  Partners, 
7th.  Of  Bankrupts, 
wu  Of  TiWcuioi'S* 
9tk.  Of  Hulband  and  Wife. 
loth.   Officers  of  the  Revenue. 

2ft.      O*  FEfcSOlfS  X*  GfctfMAZ,. 

1. *  It  is  a  general  rule,  that  no  perfon  can  maintain  J0"***  ▼*  Jor- 
*  das  aftion  on  an  agreement  to  which  he  is  not  a  party }  ££*  j^  ^ 
«  for  in  inch  cafe  there  can  b$  no  contract  exprefs  or  im- 


« 


p&d." 

Therefore  where  one  ifcn/t  being  indebted  to  the  plain-  Crowy.Rogen. 
tf,  the  defendant  undertook  to  pay  Hardy's  debt  to  the  1601.59*. 
fbintuT,  provided  /rWv  would  affign  to  the  defendant 
tt  intcreft  which  he  had  in  a  certain  houfe,  and  the  plain- 
tititiei*  that  Hardy  was  ready  to  affign,  whereby  the  de- 
infant  became  liable  tp  pay  the  debt  fo  due  by  Hardy. 
it  W»  referred  that  the  plaintiff  could  not  maintain  this 
tBfcm  agairrft  the  defendant,  he  being  a  ftranger  td  the 
Orfdtrarion;  as  the  agreement  was  between  Hardy  and 
fce  defendant,  and  no  conorad  fnbfifted  between  the  de* 
arid  btttt* 


So  where  one  Parru  was  indebted  both  to  the  plaintiff  Bonne  t. 
and  me  defendant,  and  a  ftranger  was.  indebted  to  Parrie;  Mafoa. 
the  defendant  undertook  to  pay  ParriSs  debt  to  the  plain-  *  Va*'  * 
tf  on  condition  that  Parru  would  fuffer  him  to  fue  the  . 
laager  1  he   did  fo  fue  the  ftranger,  and  recovered ;  and 
fen  rhe  plaintiff  fined  him  and  bad  judgment,  which  was 

arretted; 
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arretted:  for  the  plaintiff  was  a  ftranger  to  thk  confidera- 
tioi}*  .  .„     . 

"  However,  where  the  confiderarion  is  a  provi/ion  for, 
<c  or  to  enure  to  the  advantage  of  a  child f  this  rule  has  ad- 
u  mitted  of  exceptions/9 

Dattonv.PooIc.     jror  where  the  defendant's  father,  who  was  alfo  father  . 

*    cnt*  *         to  the  plaintiff's    wife,  was    about   to  cut  down  "iooo/. 

SirT.  Jon«*      worth  of  timber  off  an  eftate  which  was  todefcend  to  the 

soj-        ^       defendant,  as  a  portion  for  the  daughter :  the  defendant 

^Cwd£li»   t*1CD  Prom'fc<*  ms  father  that  he  would  pay   1000/.  to  his 

p6#!  s.  p„      "  fifter,  provided  the  father  would  not  fell  tne  timber.    In 

an  action  brought  by  the  daughter's  hufband  for  this  fam 

after  the  father's  death,  the  plaintiff  had  a  verdid.     It  was 

moved  in  arreft  of  judgment,  that  the   a£tion  could  only 

have  been  brought  by  the    father,  or  his   executors,  as 

party  to  the  agreement,  and  not  by  the  daughter,  who  was 

a  ftranger  to  it:  but  it  was  adjudged,  that  jt  being  a  pro- 

vifion  for  and   a   kind  of  debt   to  the  daughter,  thztjbe 

Ihould  maintain  this  adlion  though  a  mere  ftranger.  could 

not. 

And  a  dill  ftronger  cafe  was  cited  in  the  cafe  from 
JTent.  6.  above :  Where  a  phyfician  was  promifed  a  fum  of 
money  for  himfelf,  and  another  for  his  daughter,  provided 
he  performed  a  certain  cure :  it  was  held,  that  the  near- 
nefs  of  relation  gave  the  daughter  the  benefit  of  the  con- 
federation performed  by  her  father:  and  that  Jbe  might 
maintain  ajjum$t  for  the  money. 

C(  And  upon  this  ground  it  mould  feem,  that  in  affump- 
« Jit  upon  promifes,  general  declarations  are  not  fuf- 
«  ficientj  they  mould  be  made  to  the  perfon  who  bring*  the 
«  aRton? 

«Rjo1I.AK#6  ^or  w^,e  uPon  a  difcourfe  between  the  father  of  A* 
and  B.  in  relation  to  a  marriage  between  A.  and  the 
daughter  of  /?.  B.  faid,  that  he  would  give  one  hundred 
pounds  to  whoever  would  marry  his  daughter  with  Ins  confcnU 
A.  did  marry  her  with  his  confent,  and  brought  his  a£Hoa 
for  the  money  :  when  it  was  adjudged,  that  it  would  not  lie 
on  thofe  general  declarations,  as  (hey  amounted  not  to  a 
promife  to  the  plaintiff  himfelf ;  though  this  would  noqc 
he  clearly  bad  on  the  ftatute  of  frauds. 

«d.     In  the  cafe  of 

Factor*. 


t 
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Factors. 

1 .  H  a  factor  fell  the  goods  -of  a  perfon  beyond  fea,  fee  may  Gonzalez  ▼. 
maintain  as  adion  in  his  own  name  for  the  price ;  for  the  Trk.n"i  Ann 
proimfe  (hallbe  prefumed  to  be  made  to  him:  and  fo  if salk.*MSS. 
he  buys  goods,  the  feller  may  have  an  action  againil  himfBu\l.  N.P.130. 
{or  the  credit  fhaU  be  prefumed  to  be  given  to  him :  and 
particularly  becauife  it  is  for  the  benefit  of  trade. 

Tins  feems  clearly  to  be  the  -cafe  where  there  is  no  in-  B^1L  N'  Pg  x3°- 
terpofition  of  the  owner  of  the  goods  fold,  as  to  whom,  it %  *"*  x  *" 
feems, «  That  the  fa&oi's  falc  creates  a  contract  between 
M  the  buyer  and  the  owner  of  the  goods ;  and  therefore  if 
w  the  factor  feHs  for  payment  at  a  future  day*  if  the  owner 
"  gives  notice  to  the  buyer  to  pay  him,  and  not  the  factor* 
«  the  buyer  is  not  juftificd  in  paying  the  factor."    This 
was  the  doctrine  delivered  by  the  Chief  Jullice  in  the  cafe 
Qijffdato*  and  Scbrirnjhire following:  but  the  jury  found. 
againft  his  dii£C?ie&:   the^r  verdict  was  to  fh?  following 
effect: 

That  where,  by  the  ufage  of  trade,  the  factor  fells  the  Aldcrtoo  vt 
goods  atbu  own  rtftpt*  that  is,  at  all  events  anfwerable  to  Schrimfliire. 
the  owner;    in    fuch  cafe  the  owner  cannot  arreft    theaStta"x      * 
money  due  on  the  fale  of  his  goods  in  the  hands  of  the 
buyer :   for  the  factor,   not  the  buyer,  i$  debtor  to  the 
owner  of  the  goods. 

But  that  cafe  feenis  nov  not  to  be  law :  for  in  this  cafe  Efcot  v.  Mil* 
the  doctrine  before  laid  down  by  the  Chief  Juftice  in  Alder-  ward. 
ton  v.  Scbrim/bire,  was   reco|pi?ed    and  admitted.     The  ^^Ce* 
cafe  was  thisi^fn  the  month  of  June  1783,  a  cargo  of  3< 
jrheat  was  connWed  60  the  plaintiffs  from  Oftetid,  and  they 
employed   one-  Farrer  as  their   factor  to  fell  it.     It  was 
proved,  that  the  factors  in  this,  trade  have  a  del  credere 
commiffion  Vefide  factorage,  and  never,  except   in  cafe  of 
t^TaHure  of    the   faclbr,  make  the  •purchafer's  names 
tnopn  to  the  owners.     On  the  9th  of  June,  Farrer  fold 
two  hundred  quarters  of  this  wheat  to  the  defendant.  On 
ihe  lifch  of  June,  FarrerlaxnAtA  over  to  the  plaintiffs  the 
wheat  then  remaining  in  his  hands,   and  the  names  of 
thofc  who  had  purchafetf'tntf  reft;  and  among  others  that 
Of  fte  defendant  Milwardi  *;  On  the  20th   of  the  fame 
month,  Farrer  ftopt  payment;  aha1    compounded  with  his. 
creditors,  who  executed  to  him  a   deed  to  that  purpofe. 
On  the  21ft  of  J*ne,  the  plaintiffs  delivered  to.  the  defen- 
dzot  a  bill  of  parcels  of  the  wheat  fold  by  Farrer,  and  de- 
manded payment  by  his  acceptanceof  a  bill  to  the  amount 

*  at 


*6B  MBSEHP&tt. 

at  a  month**  ifate*  The  defendant  refafed,  and  infiftaf 
that  he  had  a  right  to  fet  it  off  againft  a  debt  due  by  for- 
rer  to  him.  The  plaintiffs  brought  his  aftion;  and  the 
do&rtne  of  the  Chief  Juftice  in  $erimfbir*  v.  Atdtrtm,  was 
laid  down  to  the  jury  by  Jnft.  Butter  as  the  clear  law 
on  the  fubjeA ;  and  the  jury  found  accordingly  for  the 
plaintift. 

"  But  the  doftrine  of  this  cafe  only  applies  where  n* 
"  thing  is  due  to  thi  faBor  bmfilf:  for  he  has  a  lien  upon 
«  the  money  in  the  hands  at  the  buyer  for  any  monies 
«  dse,  or  for  any  engagement  he  enters  into  on  account 
"  of  the  principal;  for  he  may  bring  an  a&ion  for  the 
"  price  againft  the  buyer  j  and  it  would  be  no  defence  for 
"  him  to  fay,  that  the  principal  (the  owner  of  the  goods) 
"  was  indebted  to  him  (the buyer)  to  the  amount  of  them : 
•c  for  the  fa&or  has  a  prior  right." 

Brinkwatert.  This  was  the  law  as  held  by  Lord  Mansfield  \n  the  fot 
Goodwin.  lowing  cafe :  In  affumfi/lt  for  goods  fold  and  delivered,  by 
°mP-  *J|#  the  plaintiffs  as  afiignees  of  one  Dowding,  a  bankrupt.  It 
appeared  that  Dowding  was  a  clothier,  and  employed  one 
Jeferies  as  his  fa&or,  who  fold  to  the  defendant  Goodwin 
the  cloths  in  queftion  marked  J.  Dowding,  before  the  ad 
of  bankruptcy*.  Goodwin  knew  jeferies  to  have  fold  the  goods 
asfaBofy  and  he  hud  notice  from  the  affignees  not  to  pay  Jeffermi 
notwithstanding  which  he  did  pay  him,  and  this  a£tion 
was  now  brought  to  make  him  pay  the  value  again  to  the 
aflignees.  It  appeared  in  evidence,  that  Dowding  wanting 
money  to  buy  cloths,  that  Jefferies  had  joined  him  in 
bonds  for  the  purpofe  of  failing  it,  on  the  focurity  of  the 
cloth  being  font  to  Mm.  It  «s  adjudged  by  the  court  that 
Jefferies  had  a  lien  upon  tne  cloth  and  the  money  in  the 
hands  of  the  buyer,  on  account  of  the  money  fo  raifed 
( Jeferies  having  paid  the  amount  of  die  bonds)  5  and  that 
therefore  the  plaintiffs  could  not  recover. 

Anon.  2*  Every  fa&or  ought  to  fell  for  ready  money,  unlefs 

PCTHok'ch*  tlwufagc  °*  trade  *  otterwifej  mdif  he  fell  upon  truj, 
Tuft.  °  '  *  without  uf age  to  warrant  him,  he  alone  is  chargeable  in  cafe  of 
<ahfs:  but  if  the  ufage  be  to  give  credit,  then  in  cafe  he 
fells  to  a  perfon  in  good  credit,  if  fuch  perfon  fails*  the 
faftoris  discharged:  but  it  is  otherwife,  though  the  ufage 
to  fell  is  fo,  if  he  fells  to  a  perfon  notorioufly  difcreditcd 
at  the  time  of  the  fale:  for  then  in  cafe  of  a  lofs  he  U 
liable;  and  fo  he  fhould  fell  in  market  overt,  or  there  is 
no  change  of  property. 

zinck  r.  3.  As  a  fafior  has  2  lien  upon  goods  conCgned  to  Jukn 

w"lkp-  for  his  own  demands  j  and  as  alfo,  if  goods  configned  ta 

xjj?.  him  as  faftor  rcmaia  m  *&**'  *•*  **  ««-**J0«  to  In 
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fcotatptQ?:  fe  where  W&  have  been  remised  to  a  factor 
forafpccialpurppfe,  tfnot  cUfpofed  of  or  paid  away,  at 
the  toe  of  hi*  bankruptcy,  they  (hall  (till  be  confident 
*  belonging  to  the  principal,  and  be  recovered  in  this  acr 
t»n;  but  (object  however  to  any  Ben  the  factor  himfclf 
may  haveoathgm. 

2.  The  next  is  the  cafe  of 

AGENTS  OR  RECEIVERS. 

t.  An  action  for  money  had  and  received  will  not  lie  Ssdkrv.*w«. 
againft  a  known  agent,  or  receiver,  for  money  paid  w/««-4  ^3' 

tartly  to  fuch  agent  fir  the  ufe  of  the  principal,  unlefs  he  / 

had  paid  it  over  after  notice  not  to  do  it:  for  it  would  be  ] 
unjuft  to  fufier  fuch  an  action  to  proceed,  and  to  leave  / 
him  to  be  defended  or  deferted  as  the  principal  thought  / 
fit;  and  efpeciaUy  if  the  action  is  brought  for  thepurpofe  (, 
of  trying  any  right  of  the  principal. 

For  where  a  man  receives  money  for  another  as  his  agent,  ataplefiddv. 
nadet  a  pretence  of  right  (exgr.  for  tithe)  the  court  will  Ycwd. 
not  ftrffa  the  principal's  right  to  be  tried    in  an  action  £rio£a7***  «• 
againft  die  agent,  if  the  defendant  can  fliew  the  lead  colour  bmj.ijj, 
of  r|ght  in  bis  principal:  as  in  this  cafe,  by  having  been 
feme  time  in  pofleffion. 

a.  So  where  money  has  been  paid  to  an  agent  or  re-  Buller  ▼.  Hani- 
eeirer  by  mi&akt,  he  (haU  not  be  liable  to  refund  it  if  be  f">- 
has  pad  k  aver  to  bis  principal;  for  he  fliould  not  fufier  for  Cowp* 566< 
anotW*  sriftake*  but  the  payer  fhould  refort  to  the  priii- 
cipalhfm&lf :  but  if  he  has  not  paid  it  over  to  his  princi- 
pal* bttt  bask  **  bis  bands,  or  only  given  credit  for  it  to  bis 
prirnqpajin  bis  boohs,  or  an  an  account  between  them;  in  thefe 
cafes,  he  (hall  be  perfonaliy  liable,  though  not  paid  over: 
bat  if  any  new  credit  had  been  given  to  the  principal  by  the 
agent  on  receiving  the  money,  it  would  be  proper  evi- 
dence to  leave  to  the  jury,  Whether  the  agent  might  not, 
or  had  not  received  any  prejudice  thereby?  and  fo  vary  the 
cafe. 

3» "  But  a*  to  how  far  the  principal  fliall  be  bound  by  the 
tf  aftof  his  agent,  a  diftin&ion  is  to  be  obferved  between 
"■'  m'ppseral  and  a  particular  agent** 

z_rai  agent  ihzll  bind  his  principal  by  all  bisacls,  even  Percnr.aTmn 
he  exceeds  his  authority;    as  it  a  liable-keeper  Rep.  ^63. 
^  an  horfc  to  fell,  directs  iris  fervant  not  to  warrant 
him,  motwithftanding  which  he  does,  the  matter  will  ne- 
fmfaekfii  be  liable  on  the  warranty,  becaufe  the  fervant 
t*s  a&fcag  within  die  fcope  of  his  authority;  and  the 
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public  cannot  be  fuppofed  to  be  cognfzant  of  any  private 
convcrfation  between  the  matter  and  the  fervanft:  but 
where  a  perfon  is  made  a  particular  agent,  and  under  a 
cirtumfcribed  authority,  there  he  can  only  bind  his  pita* 
cipal  as  far  as  heaBs  within  his  authority,  for  that  would  be 
to  enable  one  man  to  bind  another  againft  his  wHL 

3.  The  next  is  the  cafe  of 

MASTERS   AW>  OWNERS  OF   SHIPS. 

Thefe  are  liable  to  this  a£tion.     i.  For  general  charges 
againft  the  (hip.     2.  For  repairs.     3.  For  feamens  wages. 

1.    As  to  general  Charges  againji  the  Ship* 

1.  "  The  matter  of  a  (hip  may  bind  his  owners  to  any 
"  contract  which  is  for  the  benefit  of  tbejhip" 

Yatc»  t.  Hall.  As  where  the  {hip  was  captured  and  ranfomed,  and  the 
1  Tcrm  ***'  matter  prevailed  on  one  of  the  feamen  to  become  an  hoftage, 
and  promifed  him  the  wages  he  then  had  (4/.  a  month) 
for  the  time  he  (hould  remain  with  the  enemy  till  the 
ranfom  was  paid,  to  which  the  plaintiff  agreed,,  and  in  con- 
fequence  remained  a  prifoner  •  from  May  17  fro  to  Auguft 
1783.  The  owners  difputed  the  payment  of  the  ranfom- 
bill,  as  being  more  than  the  value  of  the  (hip  and  cargo, 
which  occasioned  a  fuit  in  the  admiralty:  in  confequence 
of  which  the  ranfom-bill  was  fet  afide,  and  the  net  proceeds' 
of  the  (hip  and  cargo  paid  to  the  captors.  It  was  con- 
tended for  the  defendant,  that  the  captain  had  exceeded 
-  his  authority,  and  had  no  right  to  bind  the  owners 
„  beyond  the  value  of  the  (hip:  but  this  being  done  for  the 
fuppofed  benefit  of  the  (hip,  by  a  perfon  having  power  to 
bind  them,  was  adjudged  to  charge  the  owners :  and  the 
failor  recovered  for  the  whole  time  he  was  in  the  cuftody  of 
the  enemy. 

2.  It  is  enacted  by  flat.  7  G.  2.  15.  "That  no  perform 
u  who  are  or  (hall  be  owners  of  (hips  (hall  be  liable  for  any 
u  lofs  or  damage,  by  reafon  of  any  embezzlement  of,  fe» 
€t  creting  or  making  away  with  (by  the  matter  or  mari- 
"  ners)  any  gold,  (ilver,  jewels,  or  merchandize  or  other 
«  goods  which  (hall  be  (hipped,  taken  in,  or  put  on  board 
"  any  veffel  beyond  the  vatUe  of  the  Jhip  and  freight. 

Sutton  ▼«     *         Under  this  ftatute  it  was  decided,  That  where  a  large- 
*TtoheR       8  quantity  of  dollars  had  been  (hipped  on  board  the  (hip  Elbe* 
1  erm   ep.  j  .  £rom  j^onjon  to  Hamburgh  ;  and  while  the  ftup  lay  at  an-, 
chor  in  the  Thames  (he  was  boarded  by  a  number  of  fresh- 
water pirates,  who  robbed  her  of  the  dollars;  that,  as  the 
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•djjeft  of  tht  ftattfte  was  to  protect  the  owners  from  aM 
Utachery  of  the  matter  and  mariners,  and  at  the  fame 
time  to  fubje£fc  them  as  far  as  they  trailed  the  mafter  and 
mariners  *,  that  it  was  neceflary  to  prove  the  collufion  or 
affiftance  of  either  the  mafter  or  mariners ;  therefore,  in 
!  this  cafe,  it  being  proved,  That  one  of  the  failors  had  given 
[    information  to  the  robbers  when  the  dollars  were  brought  ' 

!  aboard,  and  got  (hare  of  them,  that  that  fatisfied  the 
ftatute:  and  the  plaintiff  had  judgment  only  to  the  amount 
of  the  fhip  and  freight* 

3.  «  And  for  fuch  general  charges  againft  the.  Slip,  the 
*'  owners  are  fpecifically  liable. " 

For  where  the  defendant  was  fole  owner  of  a  fhip,  which  pariih  v.  Craw- 
he  lit  to  Fletcher  for  a  voyage  at  a  certain fum,  and  Fletcher  was  to  ford. 
have  the  benefit  of  carrying  the  goods.    The  plaintiff  had  (hipped  *  Stnu  l«1- 
a  quantity  of  moidores,  and  the  bills  of  lading  were  figned 
by  the  captain ;  the  moidores  being  loft,  an  a&ion  was 
brought  againft  die  defendant  as  owner  to  charge  him  un- 
der the  flat.  7  G.  2.  to  the  amount  of  the  fhip  and  freight. 
Tor  the  defendant  it  was  infifted,  That  Fletcher  was  owner 
to  this  purpofe,  and  that  he  fhould  be  fued :  but   it  ap- 
pearing that  the  defendant  had  covenanted  for  the  con- 
diton  of  the  fhip  and  behaviour  of  the  mafter,  ic  was  ruled, 
that  he  was  liable,  for  Fletcher  had  only  the  ufe,  but  he 
had  the  ownership,  and  that   the  freight    he  had   from 
Fielder  was  fafficient  to  charge  him. 

2.  As  to  Repairs  done  to  the  Ship. 

1.  If  they  are  done  at  home,  there  is  no  lien  on  the  fhip  Watkinfon  ▼. 
irietf,  but  the  owners  muft  be  perfonally  fued  :  but  if  the  Barnardiftoa. 
repan*  are  done   abroad,  by  the  maritime  law  the  mafter  %  p- WnM- 
may  hypothecate  the  (hip's  bottom.  3*7' 

2.  The  perfon  who  repairs  a  fhip  has  his  election  either  Garnlwm*. 
to  fue  the  mafter  who  employs  him,  or  the  owners  ;  but  Bennett. 
if  he  undertakes  it  on  a  fpecial  promife  from  either,  the  *StraSifi* 
ether  is  difcharged* 

^  But  where  no  fuch  agreement  appears,  both  are  fub- 
*jc&:  and  no  private  agreement  between  the  mafter  and 
"  owners  fhall  deprive  a  perfon  who  has  a  charge  againft 
u  tfctfhip  for  repairs,  from  fuing  either  party." 

Fill  where  the  owners  of  a  fhip  leafed  her  for  years  to  the  Rich  ▼.  Coc, 
^5**^  under   covenants,   giving  him  the  iok  difpofal  of  Cowj>.*3&    ■ 
her,  lor  his  own  fole  benefit,   he  undertaking  to  keep  her  in 
*9*r  during  the  term-,  the  owners  were  notwithstanding    * 
«U  to  be  liable  for  repairs  done  to  the  fhip  during  the  term, 
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and  neceffioiet  frttnirhed  to  her,  by  trstar  of  the  tl»ft«x 
though  tjiey  were  unknown  At  the  titnetq  the  fbigjf 
who  f unriflied  them :  but  if  the  plaintiff  had  had  n$fc 
of  the  antral  between  the  mafter  and  owners,  it  might 
he  a  ground  tp  abfahre  the  owners* 

u  The  owner*  there/pre  are  generally  liable  *  but  the 
«  matter  oply  a*  Hf  ctmtraff%  arjd  no  further* 

He  therefore  it  not  liable  to  be  fopd  for  nece&riea  fa 
nifhed  to  the  (hip  fc/*r*  *A*  time  k*  became  mafic*  of  hen 
for  there  there  is  np  contract. 

"  So  in  order  to  fubjeft  a  per  fop  as  owner,  ho  xnnft  be 
€€  atyblute  owner,  and  inpjfejjpnr 

For  where  the  plaintiff  waa  a  repemaker,  and  feppfarf 
die  ftip  Three  Sjfter*,  with  eerdage  and  ftoges  on  th  7**ff 
Ftb.  1 747,  and  a  ad  jfaTj  and  tft  of  Jugtf,  *?gg,  by  *l*  #*jr 
gf  *w  Palmer,  the  owner*  without  knowledge  of  W  dfffetydt- 
ant.  O*  fir  6/i  of  Feb.  1787,  -Po^wcr  gate  a  b*pd  to  the 
defendant  for  3000/. ;  and  mi  *£*  fame  day  executed*  <M* 
affigning  thtjbip  to  the  defendant  atfolutely%  wijth  a  power  of 
idling  her  at  any  time  for  payment  of  the  money,  tup 
with  a  covenant  to  roconvey  on  payment  of  the  money  lent, 
but  that  not  to  interfere  with  the  power  of  fale  before 
given*  On  the  jtb  ofdugufi  tie  defendant  tookftfeffion  :  ea 
thea2d,  he  fold  her  with  an  indemnity  to  the  pavehaftr, 
againft  all  demands  np  to  that  time*  and  this  a&ien 
was  for  the  goods  furnifbed  at  the  times  above  mentioned, 
by  order  of  Palmer,  when  it  was  refoived*  That  this 
was  a  conveyance  in  the  nature  of  a  mortgage;  that 
/Wwrwasthe  owner  until  the  defendant  toohptf$eu;  and 
that  the  defendant  was  therefore  not  liable  until  he  took 
poficfilon :  and  the  defendant  therefore  had  judgment; 

3.  "  And  fo  much  is  the  intereft  of  the  mafter  confi* 
«  dered  only  as  that  of  a  fervent,  and  the  whole  property 
«  in  the  owners" 

That  where  a  coftomhoufe  officer  had  eza&ed  exorbi- 
tant fees  from  the  mafter  of  a  vefle! ;  an  a£tion  for  money 
had  arid  received  was  adjudged  to  lie  againft  the  of£cerat 
the  fuit  of  the  owners.  s 

4*  "  The  owners  may  maintain  atfimffit  for  the  £rei|hv 
«  but  a  mortgagee  ef  tie  Jfnp  cannot  until  he  has  ts!kc* 
«  poffeflion  under  th$  mortgage." 

For  wheat  the  owner  tad  mortgaged  tiejhip  in  January^ 
1783,  U  tie  $i*#**f>  but  the  owner  having  vifhiattpi 
and  manned  the  (hip  on  a  voyage  to  the  Wofi  Ltefo 
and  home,  at  his  o*jr&  rifijue  and  exp^nce,  had   c» 
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Agned  her  to  the  houfe  of  Duntop,  in  London,  with  orders 
^65; tell  her.  She  dif charged  all  her  cargo  on  the  2~th  of  Sep- 
ttmher  ;  and  on  the  29th,  the  plaintiff  took  pojfejfion  of  her  under 
Sis  mortgage  deed,  and  brought  the  prefent  action  for  freight 
due  ¥>y  the  defendant  on  her  voyage  from  the  Wefl  Indies  ; 
when  it  was  refolved,  That  the  defendant's  contraft  being 
w\t!\  the  mortgagor,  the  mortgagee  never  having  taken  pof- 
feffion  till  after  all  the  cargo  was  discharged,  nor  executed  any 
a£l  of  owner/hip  whatever,  could  not  maintain  this  action. 

3.  In  the  Cafe  of  Seamens  Wages. 

'  1.  «  Freight  is  the  mother  of  wages ;  therefore  in  cafe 
**  a  k>6  happens  to  the  (hip,  no  wages  are  recoverable ; 
**  that  is,  the  whole  voyage  mult  be  performed,  or  the 
«  tailors  (hall  not  be  intsded  to  any  wages,  for  the  ftiip  is 
*■  only  entitled  to  freight  on  delivery  of  the  cargo." 

Therefore  where  the  plaintiff  was  engaged  as  a  failor  on  Heraimin  ▼. 
a  voya^lfrdna  Barnfaple  to  Newfoundland,  and  from  thence  Bawdep. 
to  Portugal  or  Spain,    taking  in  a  cargo  of  fijh  at  Newfound-  3       r*     ** 
lar.tl,  *1id  the  fhip  was  taken  foon  after  (he  had  failed  from 
Newfoundland ;  ft  was  contended,  that  there  were  two  dif- 
tindfc  voyages,  one  to  Newfoundland,  the  other  from  that  to 
fyain  ;  and  that  therefore  the  f.nlors  were  entitled  to  wages 
for  the  voyage  to  Newfoundland.     But  it  was  refolved,  that  Vid.L.  Raynu 
the  r& f  Age  W30  entire  ;     Newfoundland  being  the  place  of  397>  63»- 
ig,  and  Sfmn  of  delivery  of  the  cargo,  when  only  the 
i*  entitled  to  freight,  and  therefore  in  this  cafe  that  no 
wa^ea  were  due,  the  (hip  being  taken  before  fhc  had  reach- 
ed the  difcharging  port. 

**  And  on  this  ground,    where  no  freight  is  earning  by 
the  ihxp,  the  mariners  have  no  title  to  wages." 

Therefore  while  a  Jhip  is  lading  or  unlading,    the  failors  Campion  ▼. 
;  not  entitled  to  wages,    unlcfs  there  is  a  fpecial  agree-  Nicholas. 
enx  to   that  efFefl,    to  allow  wages  during  that  time;  in  x  Stra-405- 
which  cafe  it  fhalL  be  good. 

<*    And  the  cafe  is  the  fame  of  Letters  of  Marque  or 

•vauers,  for  the  voyage  or  cruize  muft  be  performed, 

no  wages  are  due   to  the  mariners  :    neither  (hall  it 

5  the  officer  or  mariners  any  claim,    that  they  were 

from  the  jhip  by  the  vomers  direclion  when  fhe  was 

for  they  muuVitill   be  confidered  as  belonging  to 

*«   the  fhip." 

fcoeforc   where  the  plaintiff  had  engaged  on  board  a  Abernethyv. 

f  Marque  on  a  cruize,  at  the  rate  of  5/.  per  month,  ^daLle' 
a  (hare  of  the  prize-money  j    they  took  a  prize,    and      °* 
pteintiff  was  put  on  board  her  as  prize-matter,  and  got 
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fafe  to  England,  but  the  fliip  was  afterwards  taken  on  her 
cruize :  it  was  contended  for  the  plaintiff,  that  he  had  not 
deferted  the  (hip,  but  had  been  employed  by  the  owners,  that 
he  was  therefore  entitled  to  wages,  as  being  employed  in 
their  fervice  till  the  (hip  returned  to  England :  but  it  was 
adjudged,  that  though  he  was  entitled  to  a  (hare  of  the 
prize-money,  yet  that  he  had  no  claim  to  wages,  on  account 
of  the  capture  of  the  fhip. 

HalW.  Eden.       '  But  where  the  plaintiff  was  a  failor,'  and  had  engaged  to 

E.  25  O.  g.  f.  ferve  on  board  a  privateer  by  articles,  in  writing,  under  ' 
B.R.  MSS.  -which  he  was  to  have  no  wages,  but  a  fhzrc  in  the  prize- 
money;  and  it  was  further  agreed,  «  That  all  perfons  (err- 
ing on  board  the  privateer  were  to  continue  on  board  fix 
months  (die  time  of  being  in  harbour  not  to  be  included) 
upon  pain  of  forfeiture  of  ail  (hare  of  the  prize-money. 
Before  the  fix  months  expired  the  plaintiff  was  pre/Jed)  and  put 
on  board  a  King's  (hip ;  and  during  the  time  he  was  oh  board) 

a  prize  was  taken  by  the  privateer.  It  was  adjudged,  that 
the  plaintiff  having  been  difabled  by  inevitable  necejfty,  and 
employed  in  a  meritorious  fervice,  that  he  (hould  not  forfeit 
his  claim  to  his  (hare  of  the  prize-money. 

5.  TTie  next  cafe  of  contracts  I  (hall  confider,  are  thoft 
made  by 

SERVANTS. 

F.  n.  B.  i-  A  man  (hall  be  bound  by  the  contracts  made  by  his 
Ward  x.  fervant,  as  far  as  he  gives  him  authority  to  buy  and  fell  for 
*dkW"  *"m»  hut  his  aft  (hall  not  bind  the  matter,  unlets  hcafts 
h    •  44a*  within  his  authority. 

2.  "  Where  credit  is  given  to  a  fervant  on  account  of  tits 
ic  mafter  or  employer,  he  is  not  perfonally  liable." 

PockJaT.Paw-       Therefore  where  the  aftion  was  ajfumpfit  againfl  the  fur* 

Icy.  veyor  of  a  turnpike  road,  by  a  farmer  employed  by  order  of 

x  Black.  Rep.     the  commiflioners  to  repair  the  road  :    it  was  ruled,  That 

^°'  the  contraft  was  made,   not  with  the  furveyor  perfouallj, 

but  with  the  commiflioners  •,    and  that  the  furveyor  wis 

but  as  their  fervant,    and  therefore  was  not  perfonally 

liable. 

Macbeath  r.  So  where  the  defendant  was  governor  oi  Quebec,  and  m 

Haldimand.       that  capacity  contracted  for  (lores  upon  government  account, 

1  Term  Rep.     wnich  wcrc  furniflied  by  the  plaintiff:    it  was  adjudged, 

that  the  credit  being  given  to  government  only  through  the  Jo* 

fendant,  as  a  fervant  to  government,  that  he  was  not 

fonally  liable  to  an  aftion  for  their  amount. 
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So  where  the  defendant  Was  commander  of  a  King's  Unwin  ▼. 
fliip,  and  by  deed  covenanted  with  the  defendant,  on  account  ^JS^7^ 
of  the  King  to  pay  the  plaintiff  a  certain  fum  for  freight:  ^^      ' 
it  was  adjudged,   That  the  deed  having  been  entered  into 
by  him  as  a  fervant  of  government,  and  on  their  account, 
could  not  hind  him  perfonally. 

3.  If  a  mafter  once  fends  his  fervant  to  get  goods  for  him  Hazard  v. 
on  truft,  for  which  the  mafter  afterwards  pays ;  if  the  far-  TcCadwe<2c 
vant  afterwards  fraudulently  takes  up  goods  from  the  fame 
perfon,  which  he  converts  to  his  own  ufe,   the  mafter  is 
liable:  for/by  paying  the  firft  debt,    he  gave  the  fervant  a 
credit,  and  ought  to  be  charged. 

M  But  if  the  mafter  never  had  any  previous  dealing  with 
«  a  tradefman,  but  the  trade  (man's  dealings  have  all  been 
"  with  the  fervant,  whom  the  mafter  has  regularly  paid ; 
"  in  that  cafe  the  mafter  (hall  not  be  charged." 

As  here,  where  the  aftion  was  for  oats  and  hay  furnifhed  Kendal  ▼. 
to  the  defendant's  horfes  ;  but  the  plaintiff  had  had  no  deal-  Andrew*, 
ings  with  the  mafter,  but  with  the  coachman,  to  whom  the  jjg^^.1^- 
mafter  gate  money  for  the  purpofe  monthly :  the  plaintiff  Fryv.RoMnibn. 
never  applied  to  the  defendant  (the  mafter)  duringthe  time,  Sitt.  Trin. 
and  the  demand  was  of  a  year's  (landing :  it  was  ruled,  that  |x  ^'J* 
the  ttaftef  was  not  liable  to  the  demand.  P«Ld.Kenyoa. 

6.  The  next  cafe  I  {hall  confider,  is  that  of 

PARTNERS. 

1.  f c  To  make  a  perfon  liable  as  a  partner,  there  muft  be 
**  an  agreement  between  him  and  the  oftenfible  perfon  to 
u  Jbare  in  all rifques  of  profit  or  lofsy  or  he  muft  have  per- 
"  mitted  the  other  to  ufe  his  credit,  and  to  hold  him  out 
**  as  jointly  liable  with  himfelf." 

Therefore  where  in  an  aft  ion  for  money  lent,  the  cafe  Hoarev.Dawetf 
was,  That  the  defendants  had  employed  one  Contencin,  who  Dou8l»  35$* 
was  a  tea  broker  ,  and  as  fuch  was  employed  by  fever al  perfons 
to  purchafe  a  lot  of  tea  at  the  India  falesy  of  which  each  had 
fcparate  (hares,  the  lot  being  too  large  for  one  dealer.  At 
di time  of  the  fale  the  company  give  a  warrant  to  deliver 
the  tea,  and  payment  is  made  to  the  company  on  thefis 
warrants,  at  three  different  payments  *  thefe  warrants  are 
often  pledged,  and  money  raifed  on  them,  generally  much 
kfc  than  the  value  of  the  lot  for  which  the  warrant  is  given. 
In  the  prefent  cafe,  the  plaintiffs  were  bankers,  and  had 
advanced  money  to  Contencin  on  his  note,  and  on  the  tea- 
warrant,  under  which  (he  defendants  were  joint  purchasers. 
JBv  die  fall  of  tea,  the  value  of  the  warrant  became  of 
^  I  2  lefs 
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lefs  value  than  the  money  advanced,  and  Contendn  having 
become  a  bankrupt,  the  plaintiff  brought  -this  a&fcm 
againft  the  defendants,  in  otder  to  charge  them  as  dormant 
partners •,  but  it  was  refolved,  That  in  this  cafe  there  was 
no  partnerfliip,  no  agreement  among  the  parties  to  ad- 
vance money  for  each  other  as  to  fliare  in  profit  t>r  loft  \ 
it  was  merely  an  undertaking  to  the  broker  by  each  pur- 
chafer  for  a  particular  quantity :  fo  the  defendant  had  judg- 
ment.- 

«  And  it  feems  to  be  neceffary,  in  order  to  charge  a 
"  perfon  as  partner  on  the  ground  of  fharing  in  profit  and 
«  lofs,  to  (hew  they  were  concerned  not  only  in  the  joint 
"  purchafe,  but  in  the  joint  fale  ;  that  is,  that  their  intereft 
"  ihould  continue  joint  till  the  time  of  the  fale,  when  the 
«  profit  and  lofs  would  be  ascertained." 

Coope  &ak.r.  For  where  the  plaintiffs  were  proprietors  of  a  Greenland 
Eyre  &  alt;  (hip,  and  fold  a  quantity  of  oil  to  the  defendants,  but  Eyre 
H.  Black*  Rep.  Qn^  wa8  ^  oftdfible  buyer,  and  the  others  were  to  Jbare 
37'  his  purchafe  at  the  fame  rate  he  paid  for  it.    They  had  pur*- 

chafed  quantities  of  oil  from  other  perfon*,  on  which  oc- 
cafion  the  defendants  had  come  forward  and  declared,  that 
they  had  a  joint  concern  with  Eyre,  but  there  were  no  de- 
clarations of  that  fort  made  to  the  plaintiffs  :  it  was  proved 
that  the  defendants  were  to  have  different  {hares  of  the 
purchafe ;  but  there  was  no  proof  of  any  future  joint  con- 
cern in  the  fale.  It  was  refolved,  That  there  was  no  evi- 
dence to  make  them  partners,  their  fubftquent  intereft  being 
diflinbl,  and  no  interference  with  each  others  future  difpofition 
cf  the  goods,  or  the  profit  or  lofs  arifing  from  the  fale  of  them. 

2.  "  It  is  effential  therefore  to  make  a  perfon  futyeft  as 
"  a  partner,  that  he  is  interefied  in  the  profits ;  that  is,  that 
"  the  advantage  that  he  derives  from  the  trade  is  cafual%  as 
"  depending  on  thefe  profits ;  for  if  it  is  certain  am  defined, 
"  he  is  not  a  partner." 
Grace  ▼.  Smith.       As  here,    where  the  defendant  had  been  partner  with  I 
*  Black.  Rep.     one  Robinfon,    but  the  partnerfliip  being  difiblved,  the  de-  "1 
W*'  fendant  agreed  to  let  a  fum  of  4000/.  remain  in  Robinfini 

hands  at  legal  interefl  for  feven  years,  and  to  receive  befide  an 
annuity  of  300/.  per  arm.  for  the  fame  time ;    all  of  which 
was  fecured  by  Robinfon's  bond.      It  was  held  that  this 
fliould  not  make  the  defendant  a  partner,    and  fubjeft  to 
Robinfon's  contracts  5  for  he  had  no  concern  with  the  bufi- 
nefs,  and  the  annuity  and  intereft  was  certain  and  indepen- 
dent of  the  profits. 
Bloihamv.  Pell.     But  where  the  defendant  in  this  aftion  had  been  partner 
T^miT^"       w^  onc  Broo^e\    an<*  l^ey  agreed  to  feparate,    and  Brooh 
quoTBlack*'      agreed  to  give  him  his  bogd  for  2485/.  with  intereft,  which 
Rep.  999.  fum 
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Jinn  had  been  brought  by  the  defendant  into  trade,  and  an 
annuity  of  200/.  for  feven  years,  if  Brooke  fo  long  lived, 
as  in  lieu  of  the  profits  of  the  trade  \  and  the  defendant 
had  at  all  times  liberty  to  infpeft  Brooke's  books.  The  de- 
fendant was  adjudged  to  be  a  partner  and  liable  *>  for  the 
charge  had  reference  to  the  profits,  it  was  cafual  as  depend* 
ing  011  Bnek*\  life,  and  his  right  to  infpecl  the  booKs  was 
that  of  a  partner. 

3.  "Where  there  is  a  partnerfhip  demand,  all  the  partners  kegtife  v. 
fb+uld  join  in  the  a&ion,  for  the  contract  and  undertaking  is  ^mP*ntc* 
joint 5  and  if  in  fuch  cafe  one  partner  only  brings  the  ac- 
tion, die  defendant  may  take  advantage  of  it  at  the  trial, 
and  jxmfuit  the  plaintiff;  for  the  contract  is  not  the  fame  -, 
but  in  the  cafe  of  a  tort  this  mult  be  pleaded  in  abate- 
ment* 

Therefore,   where  the  plaintiffs  were  partners  with  two  Graham  v. 
other  perfons  of  the  name  of  Grant;  and  they  were  joint  Robinfon. 
owners  of  a  privateer  which  cruized  in  company  with  the  *3^CTm    cp* 
defendants,  under  an  agreement  to  (hare  the  prizes  equally. 
They  took,  a  ^rize  in  the  Mediterranean)   which  was  con- 
demned  at  A£i*orcat   and  divided  the  money  arifing  from 
the  fale :    the  fentence  there  was  afterwards  reverfed  here, 
and  reilitution  ordered  :    upon,  which  the  plaintiffs  alone 
paid  die  whole  money  (their  partners  having  become  bank- 
I       rupts)  and  now  fued  the  defendants  for  the  moiety,    and 
I       they  were  nonfuited  :    for  if  the  money  was  partnerfhip 
property,  the  aft  ion  fhould  have  been  in  the  natne  of  all  the 
partners;  if  it  was  their  own,  each  (hould  have  had  his  own 
action. 

But  in  this  cafe,    three  perfons  had  employed  the  de-  Garret  ▼.  Tay- 
fendant  to  fell  fome  timber  for  them,  in  which  they  were  HaUSltt*  °" 
jointly  concerned ;    two  of  them  he  had  paid  their  exaft  ^rui.  4  O.  j. 
proportion,    and  they  had  given  him  a  receipt  in  full  of  MSS. 
all  demands  J  the  third  now  brought  his  aclion  for  the  remain*. 
der  being  hit  Jhare ;    and  it  was  objected,  that  as  this  was  a 
joint  employment  by  three,    one  alone  could  not  bring  his 
a£Hon  :    but  it  was  ruled  by  Lord  Mansfield^    That  where 
thtrt  had  been  a  Jeverance,  as  above  ft  a  ted,  that  one  alone 
lit  foe- 


So  where  the  aclion  was  for  the  ufe  and  occupation  of  a  Kirkman  v. 
fcottGe,  it  appeared  that  the  houfe  was  the  property  of  fix  ^^^ 
fcretal tenants  in  common;    to  all  of  whom,    except  the  ^  1776. MSS. 
plainti&,  the  defendant  had  paid  his  rent ;  and  this  action  ▼ 
was  for  his  fhare  of  the  whole  rent.     It  was  objected,  that 
one  tenant  in  common  alone  could  not  bring  this  aclion, 
bet  that  all  ought  to  join :    but  Lord  Mansfield  over-ruled 
Ac  objecVion,  and  the  plaintiff  recovered. 

So 
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Maityn  ▼.  So  where  one  partner  dies,  the  other  fliould  bring  his  ac- 

Crump.  tion  alone  :  for  the  executor  and  the  furvivor  cannot  join, 

S«lk.  444*         for  tnc  remedy  furvives,  but  not  the  fum  recovered ;  and 
therefore  on  recovery  he  is  liable  to  the  executor  for  part. 

Smith  ▼.  And  for  a  fum  of  money  due '  to  the  partnerfhtp,   the 

Barrow,  furviving  partner  may  bring  an  action  in  his  own  right,  and 

*  ^etta  **"  not  as  furvivor,  againft  a  per/on  who  has  received  it  after  the 
death  of  the  other  partner ;  for  againft  this  pcrfon  the  deceaf- 
cd  partner  never  had  any  right  of  action,  and  fo  the  plain- 
.  tiff  need  not  declare  as  furviving  partner  :  and  tho'  the  pcr- 
fon who  has  fo  received  the  money  is  an  after-taken  partner, 
and  has  carried  the  money  to  the  partnerfliip  account,  yet 
will  this  action  lie $  for  the  defendant  has  wrongfully  applied 
money  belonging  to  the  plaintiff,  and  mult  therefore  be  a*. 
fwerable  for  it.  ' 

fUce  v.  State,  4.  But  if  an  action  of  affumpfit  is  brought  againft  one  part- 
5  Burr.»6ix.  ner  without  joining  the  other,  the  defendant  mail  take  advan- 
%\ Hack.  Rep.  ^c  ^  *lt  ^  pleading  that  matter  in  abatement ;  for  if  he 
AMwt  v.Smith.  was  allowed  to  give  it  in  evidence,  and  fo  to  nonfuit  the 
a  Black.  Rep.  plaintiff,  it  would  be  endlefs  litigation,  unlefs  the  plaintiff 
947.  s.  c.         knew  all  the  partners  :   but  when  the  defendant  pleads  in 

abatement,    he  fets  out  aH  his  partners,    and  the.  plaintiff 

knows  againft  whom  to  proceed* 

Her  Lord  ManG  <c  For  all  contracts  with  partners  are  joint  and  feveral, 

field.                «  and  every  partner  is  liable  to  pay  the  whole ;    and  in 

i  Bbck.aRep!     "  w^at  ProPort*on8  the  others  are  to  contribute  is  a  matter 

696.                 "  merely  among  themfelves  5    the  plaintiff  may  however 

«*  bring  his  action  againft  one,  but  he  may  compel  by  a  plea 

"  in  abatement  the  plaintiff  to  join  them  all :   and  if  he 

«  brings  his  action  againft  all,  yet  he  may  take  out  execu- 

??  tion  againft  one  only." 

Syinonds  v.Par-  But  if  one  partner  is  out  of  the  kingdom,  and  not  amefn- 
TwUf  8  a^e  t0  t'1C  Proc?f8  of  ^e  court,  the  defendant  may  proceed 
Darwent  v.  fingly  againft  the  other :  but  the  plaintiff  muft  firft  proceed 
Walton.  to  outlawry  againft  the  partner  who  is  abfent. 

So  if  two  partners  buy  goods,  and  one  of  them  dies,  the 
Comb.^83*fC    ^urviyor  may  ^e  cnarged  in  indebitatus  affumpfit  generally, 
'.  .     '      '       without  taking  notice  of  the  partnerfliip,  or  that  the  other 
is  dead,  and  he  furviving  partner. 

7.  The  next  clafs  of  contracts  I  (hall  confider  with  re* 
ference  to  the  perfon,  are  thefe  arifing  in  the  cafe  of 


BANKRUPTS. 


Thefe  are,  ift.  By  the  alEgnees.    2dly.  Againft  them. 

I.  Of 
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I  i.  Of  Anions  by  the  Aftgnees. 

i .  «  The  afligaees  ftandiag  in  the  place  of  the  bankrupt,  3  wiif.  30;. 
«  are  iroefted  with  all  the  rights  of  property  of  the  bank- 

|  «  rapt ;  and  whatever  property  of  the  bankrupt  is  in  the 
«  hands  of  others,  after  an  aft  of  bankruptcy  committed, 
"  or  comes  to  him  before  his  certificate  is  allowed,  be* 
"  longs  to  the  aflignees,  and  may  be  recovered  by  them  in 

!     «  this  a<3ion." 

Therefore  where  a  legacy  had  been  given  to  a  bankrupt,  Tudway  ▼. 
i    and  the  teftator  died  when  the  certificate  had  been  figried  Bourne. 
bjr  four-fifths  in  number  and  value  of  his  creditors,  and  by  %   mT'  *1*' 
the  commiffioners,   but  before  it  had  been  confirmed  and 
allowed  by  the  Chancellor,     This  was  adjudged  to  belong 
to  the  aflignees,    the  certificate  not  being  complete  when 
the  bankrupt  became  entitled  to  the  legacy. 

AjTumpfit  therefore  alfo  lies  to  recover  back  money  which 
has  been  levied  by  the  fheriff  under  a  fieri  facias  againft  the 
goods  of  tit  bankrupt^    ifj'ued  after  he  had  committed  an  aB  of. 
bankruptcy^  againft  the  plaintiff,  at  whofe  fuit  the  fieri  facias 
was  fued  out:  for  from  the  moment  a  perfon  becomes  a 
bankrupt,  the  property  of  all  his  goods,  debts,  and  credits, 
vefts  in  the  aflignees.     Here  the  aft  of  bankruptcy  having  Kitchin  ▼. 
preceded  the  fate  by  the  fheriff,    and  he  having  paid  over  C^cU* 
the  money  to  the  plaintiff  in  the  aftion,  he  was  held  to  be  3       * 304r 
the  receiver  of  fo  much  to  the  ufe  of  the  aflignees  as  was 
the  produce  of  the  bankrupt's  goods,  fold  by  the  fheriff: 
and  it  wa*  recovered  in  this  aftion.      The  idea  formerly . 
was,  that  die  aflignees  were  obliged,  to  proceed  as  for  the 
tort  in  taking  the  goods, 

2.  Bnt  it  is  enafted  by  ftatute  1  Joe.  j.  15.  "  That  no 
u  debtor  of  the  bankrupt  (hall  be  endangered  for  the  pay- 

*  ment  of  his  or  her  debt,  truly  and  bona  fide  made  to  fuch 
u  bankrupt  before  fuch  time  as  he  fhall  underhand  or  know 
"  that  he  was  become  a  bankrupt. 

«  Before  this  ftatute,   if  a  debtor  to  the  bankrupt  had 
I  "  fairly  paid  a  debt  du?  to  the  bankrupt  after  he  had  com- 

*  mkted  a  fecret  aft  of  bankruptcy,  though  it  was  not 
u  known  to  the  debtor,  he  was  liable  to  the  aflignees :  but 

*  by  this  ftatute  he  is  protefted  ;  but  if  he  pays  what  he 
u  owes  to  the  bankrupt  after  he  has  knoivledge  of  the  acl  of 
u  bankruptcy,  he  is  liable  notwithftanding  to  the  aflignees." 

1     As  where  the  defendant  who  was  a  bankrupt  paid  drafts  Vernon  v. 
Jrvam  on  him  by  the  bankrupt  after  he  knew  of  the  aft  of  bank-  ^m'lUp 
y,  he  was  compelled  to  pay  the  amount  again,  tjo  the  of-  IXj,         p' 

But 
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Fofter  ▼.  Allan*      But  payments  made  voluntarily^  as  in  the  laft  cafe,  are  only 

fon.  liable  to  be  fo' over-reached  by  the  aft  of  bankruptcy ;  for 

*  Term  Rep.     jf  an  a^ton  fJ  \,rWght  againft  a  perfon  having  money  of  a 

4  trader  in  his  hands  by  a  creditor,  though  he  knows  that  the 

trader  has  committed  a  fecret  aft  of  bankruptcy,  yetitwiU 

v  be  no  defence  to  the  aftion  to  rely  on  fuch  fecret  aft  of 

bankruptcy  -,  for  perhaps  a  commiffion  might  never  be  fued 

out,  and  then  the  debtor  never  would  pay  at  all. 

«  But  where  a  debtor  to  the  bankrupt  has  notice  that  a 
w  commiffion  will  iffuey  grounded  on  an  aft  of  bankruptcy 
**  then  committed,  he  can  in  no  cafe' pay  the*  money  to  the 
w  bankrupt ;  and  in  fuch  cafe  it  is  not  neceflary  that  the  aft 
«  of  bankruptcy  Jbould  he  compleat  at  the  time  of  the  notice, 
««  for  by  the  relation  back  the  cfFeA  will  be  the  fame,  if 
«  the  aft  of  bankruptcy  was  inchoate  at  the  time  of  the  , 
«!  potice." 

King.  AIT.  of  Therefore  in  the  prefent  cafe,  the  bankrupt  had  been  ar- 

Langman  ▼.       refted  on  the  19th  of  Jan.  at  the  fuit  of  the  plaintiff  who 
Loth.  wag  now  aflignee,    and  became  a  bankrupt  by  lying  two 

141*"°  e^'  montTis  in  gaol,  which  time  expired  on  the  26th  of  March. 
On  the  19th  of  Feb.  the  plaintiff's  attorney  wrote  to  the  defcn~ 
dant  (who'  had  been  employed  by  the  bankrupt  as  a  broker 
to  fell  his  efrefts)  not  to  fell  them9  as  Langman  had  committed 
an  atl  of  bankruptcy  ;  and  thai  a  commiffion  would  Jbortly  iflue 
againft  himy  which  would  relate  to  the  day  when  he  was  nrft 
arretted;  notwithstanding  which  the  defendant  fold  the, 
goods  before  the  two  months  expired^  and  paid  the  money  over 
to  the  bankrupt :  It  was  adjudged,  that  this  was  not  a  pay- 
ment made  by  the  defendant  within  the  flat,  of  Jac.  as 
there  was  notice  to  him,  while  the  aft  of  bankruptcy  was 
inchoate;  and  which  afterwards  being  compleat,  veiled 
the  property  in  the  affignees  from  the  nrft  arreft  ;  and  that 
therefore  tne  defendant  was  liable  as  for  money  had  and 
received  to  their  ufe. 

3.  And  by  ftatute  19  Geo.  2.  c.  2.  "  If  money  on  bills 
"  of  exchange,  or  in  the  courfe  of  bufinefs,  is  bona  fide  paii 
"  by  the  bankrupt  to  a  fair  creditor,  though  after  a  fecret 
«  aft  of  bankruptcy  committed,  it  (hall  not  be  liable  to  be. 
"  refunded,  provided  fuch  creditor  had  no  notice  prior  to  the 
«  receiving  of  his  debt  that  the  debtor  was  infolvent.w 

Before  this  ftatute,  If  a  creditor  of  the  bankrupt  had 
received  payment  of  his  debt  after  a  fecret  aft  of  bank- 
ruptcy, he  was  liable  to  refund  it,  though  at  the  time  he 
(lid  not  know  of  any  aft  of  bankruptcy  committed  :  but 
this  ftatute  protefts  all  payment  fairly  made  without  know- 
ledge of  it. 

«  But 
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«  Bat  it  confines  ftri&ly  to  the  terms  of  it,  all  difpo- 
«  Gtion  of  bis  property  by  the  bankrupt,  fo  that  after  an 
"  aft  of  bankruptcy  committed,  he  can  only  difpofe  of  his 
«  property  in  the  regular  courfe  of  trade,  as  by  paying 
u  goods  when  delivered,  or  bills  of  exchange  or  notes  when  re- 
««  gularly  due." 

For  where  the  aft  of  bankruptcy  was  committed  on  the  Vcrn°n  A%- 
2d  of  May,  1785,  but  unknown  to  the  defendant  or  any  of  Halh     7     T# 
the  creditors :  fome  months  prior  to  the  bankruptcy,  the  2  Term  Rep. 
defendant  had  fold  an  eftate  to  one  Utterfon,  who  paid  him  *4®. 
for  it  by  a  bill  of  exchange  drawn  on  the  bankrupt,  and 
payable  the  7  th  of  February  of  the  fame  year.     The  de- 
fendant applied  for  payment  when  it  became  due  to  the 
bankrupt,  but  was  told  that  it  was  not  then  convenient  to 
.pay  it,  but  that  if  he  would  hold  the  bill,  that  he  (hould 
be  allowed  intereft.     He  did  fo  till  the  22d  of  May,  1785, 
when  he  demanded    payment,  and  received   the   mpney 
without  knowing  of  the  adt  of  bankruptcy,  which  was 
now  recovered  back  by  this  action,  the  court  being  clearly 
•f  opinion,  that  it   was  net  a  payment  made' in  the  courfe  of 
bufine/Sj  andfo  was  not  prqteBed  by  theflatute* 

2.    As  againft  the  Ajftgnees  of  a  Bankrupt. 

Where  the  plaintiff's  teftator  had  proved  a  debt  againft  Brown  executor 
die  bankrupt  eftate,  to  which  the  defendant  was  affignee;  J-  BujlcD- 
ft  was  heJ4  that  the  executor  might  maintain    affumpfit    oug'39a* 
awainfl  the  ajfignees  under  an  order  for  a  dividend,   and  that 
the  proceedings  before  the  commiffioners  ihould  be  conclu- 
sive evidence  of  the  debt.     And  it  was  further  adjudged  in 
this  cafe,  that  for  that  reafon,  the  affignees  (hall   not  be 
allowed  to  plead  a  fet-off;  for  as  the  commiffioners  have 
a  power  of  fetting  off  mutual  debts,  the  debt  proved  and  al~ 
lowed  Jhall  fie  deemed  the  balance, 

8.  The  next  is  the  cafe  of 

EXECUTORSj. 

AJfumpfit  lies  againft  an  executor  on  a  promife  by  the  Norwoo4  % 

teftator.  Read. 

«       .  IP  .         .         1  .  r>.  .*  Plowd.  l8l. 

So  he  may  alio  maintain  this  action  on  a  promife  made 
to  the  teftator.  > 

9.  The  next  clafs  of  contracts  which  I  (hall  confider  as 
in  relation  to  the  perfon,  are  thofe  refpecling 

HUSBAND 
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HUSBAND   AND    WIFE. 

i.  How  far  the  hufband  is  chargeable  with  the  wife's 
contracts.     2.  How  far  he  is  benefited  by  her  contracts. 

lft.  Contracts  entered  into  by  the  wife  before  marriage* 
idly,  Such  as  (he  enters  into  during  cohabitation.  3dly, 
Such  as  (he  may  have  entered  into  after  elopement  from 
her  hufband.  4th,  Such  as  (he  enters  into  after  having  been 
turned  away  by  her  hujband*  5  th,  Such  as  (he  enters  into 
after  a  feparation,  where  fie  har  a  feparate  maintenance.-^ 
Under  each  of  which  heads,  I  (hall  inquire  how  far  the 
hufband  is  liable. 


1/?.  Of  the  Wife's  Contracts  before  Marriage. 

%  Black.  Com.       The  hu(band  is  liable  to  all  debts  contracted  by  the 
420.  wife  before  marriage  \  for  as  by  marriage  he  becomes 

entitled  to  all  her  property,  he  (hall  take  it  fubject  to  her 

debts. 

But  if  a  woman  be  indebted  dum  fola,  and  marries  and 
**««d v-  Stam*  brings  a  portion  to  her  huiband  and  dies,  the  creditor 
3°P."wmi.  409.  fl^H  lofe  his  debt,  unlets  he  has  fued  for  it  and  recovered 
it  in  the  wife's  lifetime,  unlefs  (he  has  left  chofes  in  action 
fufficient  to  fatisfy  the  debt;  for  by  the  law  the  hufband 
is  only  liable  to  his  wife's  debts  during  coverture,  un- 
lefs there  has  been  a  judgment  againft  him  in  wife's  life- 
time. 


ad*    Of  the  Wiffs  Contract  during  Cohabitation. 

1  Sid.  1*0.  *•  i€  During  the  cohabitation  of  the  hufband  and  wife,  he 

cc  is  anfwerable  for  all  debts  contracted  by  her  for  neceffa 
«  ries9  from  the  implied  credit  arifing  from  cohabitation, 
«  but  for  nothing  further." 

MmbTv.  Scot.       And  thefe  neceffaries  are  to  be  judged  of  with  reference 
z  Lcr.  4.  fa  the  efiau  of  the  hufband*  and  of  his  degree  or  rani  in  life. 

For  an  high  degree  may  have  a  low  eftate.  And  of  this 
matter  the  jury  are  to  judge,  and  to  find  accordingly,  fo 
they  are  alfo  to  find  the  aflent  as  well  as  cohabitation  of  th& 
hufband. 

"But 
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«  But  the  hufband  is  not  even  liable   for  neceflaries,  If 
«  the  debt  has  been  contrasted  under  illegal  circum/iances." 

As  where  the  defendant's  wife  was  in  cuftody  in  execu-  Fowlor  v. 
tion,  on  a  charge  of  fubornation  of  perjury,  and  of  DlDelJr* 
courfe  (hould  have  been  in  prifon%  but  was  fuffered  to  re- 
main at  the  houfe  of  the  plaintiff  who  kept  a  fpunging-houfe 
within  the  Rules,  who  furnifhed  her  with  neceflaries,  for 
which  this  aftion  was  brought :  the  defendant  had  judgr- 
ment;  /or  her  being  in  plaintiff's  houfe  was  illegal,  (he 
not  being  fuch  a  prifoner  as  was  entitled  to  the  benefit  of 
the  Rules,  and  in  fuch  cafe  the  law  will  not  raife  an  im- 
plied promife  to  charge  the  hufband.     . 

2.  «•  And  as  the  hufband  is  charged  by  the  wife's  con*  BuIl.N.  P.  135. 
"  trad,  on  his  implied  confent  to  provide  her  with  ne- 
w  ceffaries  during  cohabitation,  therefore  where  hejhews  his 
*  diffent  he  (hall  not  be  liable,  as  by  a  general  notice  to  all 
"  tradefmen  not  to  trufi  his  wife,  which  feems  to  be  fuf- 
"  ficient." 

As  where  in  an  aftion  againft  the  hufband  for  goods  Ethcrington  ▼. 
fold  and  delivered  to  the  wife  during  cohabitation,  it  was  ?*"<?«• 
proved  that  (he  was  very  extravagant,  and  ufed  to  take  Salk* u8" 
up  clothes  to  a  large  amount,  and  pawn  them  at  an  under* 
ralue,  and  that  the  hufband  bad  given  notice  to  the  trade/man 
who  was  the  plaintiff  in  this  a&ion  not  to  trufi  her  further , 
the  hufband  was  held  not  to  be  liable  for  the  goods  fo  taken 
up  after  that  notice  of  his  exprefs  diffent. 

And  in  this  cafe  the  Ch.  Juft.  Holt,  further  held,  "  That  s.c.  * 
f€  if  a  woman  takes  up  goods  (as  GJks)  for  the  purpofe  of 
u  miking  them  into  clothes,  and  pawns  them  before  they 
"  are  fo  made  up,  the  hufband  is  not  liable,  for  they  never 
"  came  to  his  ufe:  ptherwife  if  made  up  and  worn,  and 
f  then  pawned." 

«*  But  the  wife  can  in  no  cafe  borrow  woney,  even  to  pay 
f  for  neceflaries,  S(S  (he  might  fquander  it!." 

Therefore  this  a&ion  will  not  lie  for  money  lent  to  the  x  p.  wms.  183. 
Trjfc,  for  fhe  can  make  no  contract  5  but  if  it  be  at  the  Jpe-  Stcphcnfon  v. 
cialinfiance  and  requejt  of  the  hufbandy  it  is  good;  for  it  is  then  H^jf    &g 
a  loan  to  him.  3 

"  So  in  the  cafe  of  goods,  a  delivery  to  the  wife  at  his 
u  requeft  is  a  delivery  to  him." 

For  where  the  plaintiff  declared,  for  meat,  pisfc.  found  Rofs  v#  NocJ> 
by  the  plaintiff  at  the  defendant's  requeft,'  and  on  evidence  pafch.  31  g.s. 
it  appeared  to  be  found  for  the  defendant's  wife  at  his  re-  c.  B. 

*    rr^      .  •  qucftBull.N.P.l3^ 
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queft  during  his  abfence.  Oil  a  cafe  referred  it  Was  holden, 
<c  That  a  delivery  to  the  wife  at  the  hufband's  requeft, 
w  is  a  delivery  to  the  hufband,"  and  that  fo  he  is  charge- 
able. But  this  is  during  cohabitation.  Vide  pofl  JRamf- 
den  v.  Ambrofe. 

Harrfc  ▼.  Lee.         j.  And  as  to  what  /ball  be  deemed  neceffaries*     Where  an 
i  p.  Wmi.  18*.  hufband  gave  his  wife  the  foul  difeafe,  and  the  debt  was  for 
her  cure,  it  was  held  neceflary,  and  that  he  was  liable. 

Jenkins  ▼-  So  where  the  defendant  went  abroad,  and  left  his  wife 

Tucker.  Jn  England,  where  ihe  died,  and  the  plaintiff  who  was  her 

H.  BkckfLRtp.  fatnerj  p^  fa  expend  of  her  funeral,   which  were  pro- 

portionate  to  her  hufband's  fortune;  they  were  adjudged 

to  be  neceflaries,   and  the  amount  recovered  againft  die 

defendant. 


3 d.    Of  the  Wife's  Controls,  where  the  Hufband  has 
turned  her  away. 

Robinfon  v.  1.  «<  Though  the  wife  be  ever  fo  improper  in  her  con- 

OreinhoM.         «  faft^  vct  wj1^e  fa  continues  with  her  hufband,  he  is 

'"*•         «  bound  to  find  her  neceflaries,  and  pay  for  them  ;  for  he 

€t  took  her  for  better,  for  worfe :  foifhe  runs  away  or  turns 

"  her  away,  he  is  in  like  manner  liable,  for  he  (till  fends 

cf  with  her  credit  for  herreafonable  expenses." 

Bolton  v.  Pren*  As  where  the  defendant  and  his  wife  lodged  at  thq 
tice.  plaintiff's  houfe,  who  was   a  milliner,  during  which  time 

sStra.iai4.  fljC  furniflied  the  wife  with  money  and  other  things  with- 
out the  Jiufband's  knowledge ;  he  paid  for  them,  but  forbid 
the  plaintiff  to  trufther  further.  The  hufband  and  wife 
cohabited  together  for  a  year  after,  when  he  turned  her 
out  of  doors,  and  declared  he  would  not  maintain  her. 
In  this  diftrefs  (he  applied  to  the  plaintiff,  who  furniflied 
her  with  neceflaries  according  to  her  degree,  for  which 
this  action  was  brought :  when  it  was  refolved,  that  die 
caufelefs  turning  her  away  gave  her  a  general  credit,  and 
that  he  being  the  wrong-doer  could  not  give  fucha  prohi-; 
bition  to  furnifh  her. 

Per  Lord  Manf-  2#  And  Notey  That  if  a  mari  cohabits  with  a  woman,  al- 
ficld.    .  lows  her  to  aflume  bis  name,  and  paffes  her  to  the  world 

Hudfoa>. Brent,  for  his  wife,  though  in  fadl:  he  is  not  married  to  her;  yet* 

Sa."5  Ge^o.  3.  "  he  liable  t0  hcr  c0.ntrafts  for  neceflaries.  And  therefore 
Norwood  r.  "  W  unqties  accouple  in  loyal  matrimmie  is  a  bad  plea  in  an. 
stevenfon^        action  on  the  cafe  for  the' debt  of  a  wifej  and  on  demurrer, 

plaintiff 


Trin.  11  &  \% 
O,  a.  B.  R. 

Bull.  N.  P.  n*, 
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plaintiff  would  have  judgment :  it  is  good  only   in  dower 
or  an  appeal* 

4tb.  Of  the  Wife's  Contratts  after  Elopement. 

1.  "  If  the  wife  elopes,  andgoet  away  from  her  hufband*,  Aohinfon  ▼. 
"  when  fuch  reparation  becomes  notorious,  whoever  gives  St"10141, 
«  her  credit  does  it  at  his  peril :    for  the  hufband  is  not  b^c'  "9# 
"  liable  unlefs  he  takes  her  again  ;  for  then  the  cafes  are 
«  governed  by  analogy  to  thofe  at  common  law  where  a 
"  woman  had  eloped,  .(he  thereby  forfeited  her  claim  to 
«  dower :  but  if  the  hufband  received  her  again,  her  right 
u  to  dower  was  revived." 

And  where  a  wife  has  fo  eloped  and  got  credit,  though  Morrii  v.  Mar- 
the  tradefman  who  furnifhed  her  with  neceffaries  hat  no  no-  t^tn  5.- 
tice  of  her  elopement,  yet  he  ftali  not  recover  againft  the  1  stra!  706. 
hufband,  againft  whom  the  a£t  of  elopement  deftroys  all  s.  P. 

So  it  feems  to  make  no  difference  whether  the  elope-  Child  v.  Hardy- 
ment  is  adulterous  or  not;  for  in  no  cafe  fhall  the  hufband  m™* 
be  charged.    But  if  the  elopement  be  not  adulterous,  Lord  *  tra*    75' 
Raymond  fecmed  in  this   Cafe  to  think,  that  the  hufband's 
refafri  to  take  her  again  might,  from  that  time,  excufe  the 
elopement. 

!•  €€  So  neither  fhall  the  wife  herfetfbe  charged  for  goods 
M  furnifked  to  her  during  the  elopement  and  abfence  from 
"  her  hufband." 

For  where    (he  was  fued  as  a  feme  fole  -for  a  carriage  Hatchet  ▼. 
furnifhed  to  hd  by  the  plaintiff,   during  her  elopement  •,  Badfcl£y'R__ 
on  the  ground  of  her  having  eloped  from  her  hufband  and  *    ^    *  ^" 
living  feparate,  it  was  adjudged  againft  the  plaintiff;  for 
fhe  was  a  feme   covert  ftill  as  to   every  right  but  dower, 
and  not  to  that,  if  adultery  was  proved  j  and  fo  could  not 
be  faed  alone. 

And  Note,  That  where  the  hufband  and  wife  live  fepa-  Ramfd™  r. 
rate,  if  an    aftion  is  brought  for  neceffaries  or  the  main-  Ambrofe. 
tenance  of  the  wife,  it  (houldnot  belaid  as  for  neceffaries  LSt^  "c0l- 
furnilhe'd  to  him  ;  but  the  fpecial  matter  'ihould  be  flated ;  \™* *' 
for  otherwifc    a    recovery  in  that  aftion  would  not  be  a  Trin.  ia  G.  1. 
bar  to  a  fpecial  one  brought  for   the  maintenance  of  the  Bul1  N*  p- l*6' 
wife. 

j.'l  Of 
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5/Z/.      Of  the    Wife's  Contrafls,  having  a  feparatc 
Maintenance. 

i.  «  Where  the  hufband  and  wife  part  by  confent>  and 
«  jhe  has  a  feparate  maintenance  from  the  hufband,  (he  (hall 
"  in  all  cafes  be  fubjett  to  her  own  debts.** 

Ringfttad  v.  This  was  firft  decided  and  (ettled  in  this  cafe  where  in 

Lady  Lanefoo-  attions  again  (i  the  defendant  for  goods  fold,  (he  pleaded 
Mich.  »j  G.  3.  coverture  and  the  plaintiff's  replication,  that  (he  lived 
&  Hill.  23  G.3.  feparate  and  apart  from  her  hufband,  from  whom  (he  had 
Corbet  ▼.  Pocl-  a  feparate  maintenance,  and  fo  was  liable  to  her  own 
Dl*?'     tt  debts,  was  on  demurrer  holden  to  be  good,  and  the  plain- 

1  lermKcp.  5.    .„,.      .  .     ,  °  * 

S#  p#  tiff  had  judgment. 

Barwell  v.  In  the  cafe  of  Lady  Lane/borough,  the  plea  ftated  cover* 

ft 11***  o  ture *  ^Ut  '**'  ^r  hufband  lived  in  Ireland,  which  being 
mss.24  '  3*  out  °f tne  Proc^fs  of  the  court,  fome  ftrefs  was  laid  on  it 
in  the  decifion ;  but  in  this  cafe  it  was  decided  as  a  general 
principle,  that  the  hufband  was  not  liable  in  any  cafe 
where  the  wife  lived  apart,  and  had  a  feparate  maintenance; 
and  this  principle  was  recognized  in  Corbett  v.  Poeinhz, 
which  followed  it. 

2.  "  And  it  feems  therefore  that  a  perfonal  knowledge 
"  of  the  feparation  of  the  hufband  and  wife,  and  of  her 
u  having  a  feparate  maintenance,  is  not  neceflary  in  order 
"  to  difcharge  the  hufband ;  for  if  it  be  publicly  known  in 
"  the  place  where  the  parties  live,  it  is  fufficient ;  and  that 
"  the  notification  need  not  be  in  the  place  where  die  wife 
"  afterwards  runs  in  debt." 

Todd  ▼.  Stokes.  And  accordingly  in  this  cafe,  where  the  hufband  lived 
Salk.  n6:  in  Chichefter,  where  he  had  parted  from  his  wife,  and  the 
Cafe  K.  B.  «44.  a£yon  was  for  drugs  furniflied  to  his  wife  in  London .-  it 
being  proved  that  the  feparation  had  taken  place  five 
years  before,  during  which  time  (he  had  had  a  feparate 
maintenance,  Holt,  Ch.  Juft.  held  that  the  hufband  was 
not  liable.  For  it  was  not  to  be  prefumed,  but  that 
tradefmen  that  dealt  with  her  trailed  her  on  her  own  ac- 
count, and  not  on  the  credit  of  her  hufband;  and  a  per- 
fonal notice  was  not  neceflary,  it  was  fufficient  if  it  was 
publicly  and  commonly  known. 

3.  cc  But  when  the  hufband  and  wife  live  apart,  the 
«  wife  muft  have  a  feparate  maintenance  from  the  by/band* 
"  in  order  to  difcharge  him." 

Therefore 


ASSUMPSIT.  127 

Therefore  where  the  wife  had  a  penfion  during  pleafure:  Thompfen  t. 
1    it  was  held,  that  this  ftiould  not  be  deemed  fuch  a  feparate  Harvey, 
maintenance  or  alimony,  as  fhould  difcharge  the  hufband  4  Burr'  ™7%* 
from  a  demand  againft  him  for  neceflaries  furnilhed  to  her, 
whefe  he  had  turned  her  out  of  doors. 

4*  "  On  the  fame  foundation  as  that  of  feparate  main- 
•*  tenance,  wherein  the  wife  is  confidcred  as  fole,  wherever 
u  the  hufband  is  in  circumftances  not  to  be  fued,  as  not  amefnable 
«  to  tbepneefs  of  the  court,  the  wife  (hail  be  fued  as  fole." 

As  where  the  hufband  of  a  feme  covert  is  an  alien  enemy,  DcrI7  v- 
or  has  abjured  the  realm;  in  fuch  cafe  the  wife  is  chargeable  %£&££ 
as  a  feme  fole.     Co*  Litt.  13a.  b.  133.  a.  Salk.  116.  # 

I  LordRaym. 
So  where  the  hufband  of  a  woman  had  been  tranfported,  the  147.  S.  C.  - 

wife  was  held  to  be  fuable  as  fole.  Sparrow  ▼.  Car- 

ra  there. 

And,  laftly,  By  the  cuftom  of  London  a  feme  covert  Per  J.  Yates. 
carrying  on  bufinefs  in  London  on  her  own  account,  is  *  ^^  ^P' 
Eabfe  to  her  own  debts,  independent  of  her  hufband.  "97* 

2.  So  far  is  the  hufband  fubjeft  to  the  debts  and  con- 
tracts of  the  wife.  We  (hall  now  enquire  how  far  he  is 
benefited  by  her  contra&s. 

1.  «  Whatever  the  wife  earns  during  coverture  belongs 
«  to  the  hufband  ;  and  he  (hall  bring  an  action  for  it  in 
.   u  his  own  name." 

For  where  the  hufband  and  wife  brought  an  action  againft  Buckity  v 
the  defendant  for  work  done  for  him  by  the  wife.     And  on  collier, 
demurrer  the  defendant   had  judgment,  for  the  hufband  Salk.  114. 
fhould  have  brought  the  action  alone;  for  the  action  being 
a  general  indebitatus  affumpftt,  no  promife  (hall  be  fuppofed 
to  have  been  made   to  the  wife:  and  as  the  wife's  debts 
would  fall  againft  the  hufband's  eftate,  fo  the  profits  of  her 
labour  fliall  go  to  him  or  his  executor. 

w  But  where  there  is  an  cxprefs  promife  to  the  wife,  the  *  *kck.  Rep. 
"hufband  may  aflent  to  make  it  a  joint  contract;  and1*3* 
M  then  {he  may  join." 

As  where  any  act  is  done  by  the  wife  (as  the  delivery  of  Pratt  3tUx.  ▼. 
money)  and  the   promife  is  made  to  her,  though   doneT»yl°r«. 
without  the  authority  from  the  hufband ;  yet  he  may  after  Cro" Eli2, 6lm 
aflent  to  it,  and  they  may  join  in  the  action. 

So  where  the  confideration  was,  that  if  the  wife  would  Bradford  v. 
cure  the  defendant  of  a  wound,  that  he  would  pay  her  10/.  Buckingham. 
It  was  held,   that   the  caufe  of  aftion  arifing'from  the  Cro'  JJC'  *°s' 

labour 
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labour  and  (kill  of  the  wife,  and  the  pnxnife  being  made 
to  her,  that  (he  might  join  her  hufband  in  the  aclion. 

Bidpoodv.  Way     Therefore  in  all  a£Hons  of  affumpftt  wherein  the  baf- 

k.  Ux.  band  and  wife  join,  the  intere/l  of  the  wife  muft  bejlafid*  for 

t  Black.  Rep.    otherwife,  as  the  wife  can  make  no  contrail  and  the  huf- 

"3  *  band  has  the  benefit  of  all  made  by  her,  the  afumpfit  (kail 

be  deemed  to  be  only  to  the  hufband,  unlefs  her  intereft 

fpeciaily  appears.     As  in.  the  cafes  juft  (tared;   ioivhertjhe 

.  has  a  feparate  property  :  fo  if  the  caufe  of  aBion  exifled  before 

her  marriage  ;  in  which  cafes  (he  (hould  join. 

StrutviUe—  But  where  the  wife  married  a  fecond  hufband,  the  firft 

x  St».  8o>        being  living,  but  he  not  being  privy  to  it  •,    it  was  heici  by 

C.   7.  Parker,  that  (he  (hould  be  deemed  to  be  as  a  fervant 

to  the  fecond  hufband,  and  that  fo  he  {hould  have  what  (he 

earned  during  cohabitation  with.  him. 

Warr  v.  Hunt-       a.    Where  an  ordinary  working  man    married  a  wo- 
fiC)iit      a         man  °^  ^e  con^*^Qn»  an^  ™ter  cohabitation  for  fame  time 
left  her,  and  during  his  abfence  the  wife  worked,  and  the 
aftion  was  brought  for  her  diet :   it  was  held,  that  the  mo- 
ney (he  earned  (hould  go  to  keep  her. 

10.  Laftly,  As  to  actions  againft 


OFFICERS    OF   THE   REVENUE. 

It  has  been  decided, 

«  That  where  money  has  been  extorted  by  an  officer 
«  of  the  revenue,  who  had  feized  goods  illegally,  to  in- 
■**  duce  him  to  reftore  them  to  the  owner,  fuch  money  may 
"  be  recovered  back  again  in  this  action." 

Tr?in»  ?.  Wil-       ^or  w^ere  *c  plaintiff  was   owner  of  a  quantity  of 
fon.  *  hams,  which  were  coming  from  Scotland,  in  three  carts,* 

4  Term.  Rep.     and  he  had  a  permit  for  their  removal.     One  of  the  carts 
A*s*  being  a   mile   and  a  half  before  the  reft,  was  met  by  the 

defendants,  who  were  excife  officers,  who  demanded  the 
permit :  they  were  informed  that  it  was  with  the  carts 
which  were  behind;  notwithftandirig  which  they  feized 
the  three  carts.  Afterwards  the  matter  being  explained, 
they  refufed  to  deliver  up  the  carts,  unlefs  2/.  1  is.  was 
paid  for  their  releafe :  this  fum  was  paid,  and  this  action 
brought  to  recover  it  back.  It  was  adjudged,  that  this 
money  was  clearly  recoverable,  as  being  obtained  by  ex- 
tortion from  the  plaintiff:  and  it  was  further  refolved,  That 
though,  under  flat.  23  Geo.  3.  c.  70./  30.  the  officer  is 
entitled  to  a  month's  notice  before  a&ion  brought  againft 

him* 
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1  i  yet  that  in  this  cafe  he  was  not,  for  this  aftion  was 
for  an  aft  not  done  colore  officii,    and  therefore  notice  was 


not  neceffaty.  And  Graft,  Juft.  was  of  opinion,  that  the 
ftatute  applies  only  to  cafes  of  treljpafs  or  tort,  not  to  actions 
oSafumpfit. 

But  in  this  cafe,  where  an  excife  officer  had  received  Greenway  ▼. 
fr6m  the  plaintiff'  a  fum  of  money  for  duties  on  cotton,  H"rd° 
after  the  ftatute  impofing  them  had  been  repealed ;  but  had  \J*m   *** 
-paid  if  over  to  his  Juperior  officer  before  the  aclion  brought;   it 
was  reiblved,  that  in  this  cafe  affumpftt  for  money  had  and 
received  would  not  lie :   for  the  payment  by  the  plaintiff  was 
voluntary,  and  the  officer  on  receiving  it  was  compellable  to 
fay  it  over,  and  therefore  fhould  not  be  fubje&ed  to  an  ac- 
tion for  doing  what  was  his  duty.      And  the  court  were 
further  of  opinion  in  this  cafe,   that  the  officer  was  entitled 
U  notice  under  Jiat.  23  Geo.  3. 

5.  «  Having  now  confidered  the  feveral  foundations  of 
"  this  aftion,  and  the  perfons  by  and  againft  whom  it  may 
"  be  maintained,  it  now  remains  to  confider," 

m.  THE  PLEADINGS  AND  EVIDENCE. 


I.  OP  THE  PLEADINGS  OK  THE  PAST  OF  THE  PLAINTIFF* 

Before  I  treat  dire£Uy  of  the  pleadings,  I  fhall  premife 
as  to  the  time  whep  this  action  may  be  commenced. 

"  That  where  the  debt  is  to  arife  from  feveral  ads  to 
•u  be  performed  at  different  times,  each  performance  is  a 
u  diftinft  duty,  for  which  an  aclion  may  immediately  be 
u  brought/9 

For  where  in   this  cafe  the  plaintiff  fold  fixty  comb  of  Barker*.  Sutton. 
barky  to  the  defendant,  which  was  to  be  delivered  before  Norfolk  AC 
J   Chriftmas,  and  the  plaintiff  delivered  fifty  comb  before  that  L66lu  . 
I  time,  and  then  brought  his  a&ion  for  the  amount  of  that  ^^    *PtiB 
I  parcel :  it  was  rcfolved,  that  though  the  agreement  was  en-  186. 
I  tire,  yet  that  every  delivery  made  a  feveral  contract,  which 
\   ▼wild  maintain  this  action. 

80  where  the  contraft  was  to  pay  20/.  by  10/.  at  Mich.  Millet  Y.Min«. 
1631,  and  10/.  at  Mich.  163a  \  it  was  adjudged,  that  the  Or©.  Car.  141* 
planidff  might  maintain  his  action  immediately,  on  the  firft 
,  payment  becoming  due. 

I  now  proceed  to  the  pleadings. 

K  ■    1.  «  Where 
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r>r  Lord  Manf-       I.  "  Where  there  is  a  fpecial  contrail  or  agreement,  the' 
fieM.  «  plaintiff  ought  to  declare  on  it,  for  the  defendant  ought 

?T«m2Re  "  t0   *iavC  not*ce   tnat   ne  *s  ^ucd   on  'lt »    an(*   tJie  P1*"111** 

i^^crm    cp.      <f  ^oul(j  fl0t  ^  a|iowe(^  t0  g0  jnt0  evidence  of  any  fpecial 

*«  agreement  on  a  general  count  in  indebitatus  ajjumpftt,  bj 
«  which  the  defendant  might  be  taken  by  furprize,  unless 
«  he  had  notice  from  the  plaintiff  that  he  meant  to  rely  o» 
w  the  general  as  well  as  fpecial  ground/' 

Knight  v.  Cox.  Therefore  where  in  indebitatus  nffumpfit  for  goods  fold 
Stiflex,  168*.  and  delivered,  the  defendant  pleaded  non  ajfumpft,  and 
Bull.  N.  V.  153.  ^ye  -n  ^yence  that  he  had  become  infolvent,  and  that  the 
plaintiff  and  his  other  creditors  had  given  him  a  letter  of 
licence  to  recover  the  debts  due  to  him,  which  he  had  done, 
that  they  had  received  four  (hillings  in  the  pound,  and 
that  the  plaintiff  and  the  other  creditors  had  finned  a  re- 
leafe  :  the  plaintiff  pretended,  and  would  have  given  in 
evidence  that  the  defendant  had  given  a  note,  promifing  to  pay 
the  entire  debt,  if  he  would  jign  the  releafe,  atid  produced  the 
note.  But  Pemberton,  Ch.  Jufl.  refufed  to  admit  ir,  and 
held  that  the  releafe  was  good  evidence  for  the  defendant 
on  non  affumpfit,  and  that  the  plaintiff  ought  to  have  de- 
clared fpecially  on  the  fpecial  promife,  if  he  meant  to  have 
availed  himfelf  of  it. 

2.  cc  Where  the  affumpfit  is  founded  an  an  agreement 
««  in  which  fomething  is  previoufly  to  be  performed  by  the  plain- 
€i  i{f>  on  condition  of  which  the  defendant  undertakes  to 
"  pay :  it  is  neceflary  for  the  plaintiff  in  his  declaration "• 
u  to  aver  either  a  general  performance  of  his  part%  or  that 
"  he  is  ready  to  do  it,  and  alfo  a  notice  by  requeft  to  the  dje- 
«  fendant." 

Collins v.Gftfc*.  For  where  the  plaintiff  declared  that,  on  the  compro- 
aBbrr.  899.  rnife  of  a  fuit,  the  defendant*  undertook  to  pay  him  a  cer- 
tain fum  of  money  in  confideration  of  his  executing  to  the 
defendant  a  general  releafe.  In  ajfumpfit  for  the  money, 
zx\&  judgment  by  default,  the  judgment  was  arretted,  for  the 
Teafon  that  the  plaintiff  had  not  averred  that  he  had  exe- 
cuted the  releafe ,  or  ivas  ready  to  do  it9  which  was  neceflary 
to  fnpport  the  aftion,  the  releafe  being  a  condition  prece- 
dent :  but  k  was  further  held,  that  the  want  of  the  aver- 
ment would  be  helped  by  a  verditl :  therefore  the  defendant 
ihould  take  the  advantage  of  the  omiffion,  either  by  de« 
murrer,  of,  if  the  judgment  ivas  by.  default \  by  arreft  of  judg- 
ment. 

«  And  therefore  notice  and  requeft  to  the  defendant  fbould  be 
«  averred.     For  there  can  be  no  default  in  the  defendant 

«  till 


!  ASSUMPSIT.  ,31 

«  till  he  has  had  notice  of  the  performance  of  plaintiffs 
tt  part. 

Therefore  where  in  affumppt  the  plaintiff  declared  on  an  Holmesv.Twift. 
agreement  by  the  defendant  to  pay  him  for  one  load  of  «<*•  *i. 
wood  at  the  fame  rate  he  fold  the  reft  of  it,  and  (hewed  ' 
that  he  had  fold  to  the  defendant  one  load,   and  averred 
that  he  had  fold  the  reft  for  23/.  the  load,  and  that  the  de- 
fendant had  not  paid,  the  plaintiff  had  a  rerdi&  in  K.  B. 
On  a  writ  of  error  the  judgment  was  reverfed,   becavfe 
there  was  no  areranem  that  the  plaintiff  badgi*e*  the  drfm- 
dant  notice  of  tbefmk  and  price  of  the  reft,  which  was  a  thing 
of  his  own  private  knowledge. 

So  where  the  affUmpfit  was  to  pay  to  the  plaintiff  fo  Richards  v. 
much  on  his  coming  into  Somerfetfbire  ,•   judgment  was  ar-  CanramcL 
rcfted  after  a  verdiS,  becaufe  the  plaintiff  had  not  averred  Hob%  68* 
in  his  declaration  notice  of  bis  coming,  and  a  requeft  to  the 
defendant  to  pay. 

But  where  the   notice  is  not  to  come  from  the  plaintiff v^Hcn- 

himfelf,  but  from  a  collateral  matter  which  may  be  within  ninS* 
;     the  defendant's  own  knowledge  (as  to  pay  as  much  as  /.  5.  Cro  ^' 43** 
does)  there  so  notice  or  requeft  is  neceffary  from  the  plain- 

And  where  a  notice  and  requeft  are  neceffary,  a  fpecial  Per  Eyre,  Juft. 
reqveft  muft  be  averred  \   for  the  general  averment  in  all  de-  l  Stra«  89- 
daratta)  of  licet  fapius  requifituf  will  be  ipfufficient 5  that 
is,  will  not  be  considered  as  fufficient  notice  :  it  ought  to  be 
fet  forth  that  the  court  may  judge  if  they  were  ftifficient. 

{        So  that  the  rule  feems  to  be, 

I       "  That  where  the  defendant  is  chargeable  on  a  collate-  silman  r.  Kin;. 
!    u  ral  matter,  and  not  on  a  mqx  debt,  there  ought  to  be  a  £">•  >c  18.3. 
I    «  rajoeft  prccifely  alkdged  in  point  of  time,  place,  &c.  SSjJ^^ 

"Bat  where  the  affumpfit  is  for  a  preceding  debt,  which Birksv»TriPpi*. 

".was  due  before,  then  the  general  allegation  of  licet  fapita  x  Saund.  53. 

a  requifitue  is  fafficient ;  for  the  bringing  the  a&ion  is  a  re- 

tt  qneft."    Though  Eyrt,  Juftke,  denied  thofe  cafes  front 

Croke  to  be  law. 

Therefore  in  declaring  on  a  note  of  hand  no  requeft  is  Frampton  v. 
iMedfapr,  far  it  acknowledges  a  debt,  and  the  bringing  the  Couifon. 
«£^attqu<cft.  XWHC33. 

So  where  the  plaintiff  declared  that  the  defendant,  in  Wallis  v.  Scot, 
coxifideration  that  he  would  make  him  a  fet  of  fails  worth  *  Stn%  M- 
4j/.  promifed  to  pay  fo  much  on  requeft,  .and  averred  that 
tie  made  the  faid  fails,  and  that  the  defendant  though  often 
rtqnefied  had  not  paid ;   to  this  wasra  fpecial*  demurrer  for 
K  2  caufe, 
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caufe,  that  there  ought  to  be  a  fpecial  requeft  kid ;  but  it 
was  over-ruled, '  for  on  the  making  of  the  fails  the  motley 
immediately  became  due. 

"  So  in  all  cafes  where  money  is  to  be  paid  on  an  exe- 
"  cHitory  confideration,  the  plaintiff  fhould  fet  out  the  day 
"  when  and  place  where  the  confideration  wis  performed, 
«  becaufe  it  is  traversable." 

Sciton  v.  Miles.     Therefore  in  affumpfit  where  the  plaintiff  declared  that, 
Salk.  22.  in  confideration  that  he  would  deliver,  &c.  the  defendant 

undertook  to  pay,  EsV.  and  in  faft  fays,  that  he  did  deliver, 
but  does  not  sdledge  a  place  where  :  the  defendant  demurred 
for  want  of  a  venue,  and  the  declaration  was  held  ill  %  for 
a  confideration  executory  is  traversable,  and  therefore  the 
place  neceffary  to  be  ihewn." 

2.  "  Where  the  action  is  brought  on  mutual  promifes, 
'<  they  muft  be  both  made  at  the  fame  time,  or  elfe  it  will 
"  be  nudum  pattum%  and  fo  no  a&ion  will  lie :  and  when 
"  they  are  to  be  performed  at  the  fame  time,  the  plaintiff  in 
"  fucn  cafe  need  not  aver  performance." 

Affumpfit  on  an  Agreement,  where  in  confideration  that 
the  plaintiff  agreed  to  deliver  to  the  defendant  a  cow,  he 
promifed  to  give  the  plaintiff  fifty  (hillings.  It  was  held, 
that  the  plaintiff  need  not  aver  the  delivery  of  the  cow,  for 
it  was  promife  for  promife. 

Martindsle  ▼. 
Filher. 
1  Wiif.88. 


Nicholas  ▼. 
Raiobred. 
Hob.  88. 


Ltmon  ▼.  Ao- 
biufbo. 

Doujl.  598. 


So  where  the  ajfumtfit  laid  was  that  the  plaintiff  had 
agreed  to  deliver  to  the  defendant  three  yards  one-eighth  of 
cloth.;  and  the  defendant  agreed  on  a  certain  contingency 
happening  to  pay  for  the  fame  5/.  \  but  if  the  contingency 
did  not  happen,  that  he  was  to  pay  nothing.  The  contin- 
gency did  happen,  and  on  aft  ion  brought,  the  plaintiff  had 
a  verdift  ;  when  it  was  moved  in  arreft  of  judgment,  that 
the  plaintiff  had  not  averred  the  delivery  of  the  cloth ;  but 
it  was  refoived,  that  this  being  promife  for  promife,  no  ugh 
averment  was  neceffary  :  but  if  it  had  been  that  defendant 
undertook  to  pay  if  plaintiff  would  deliver  fo  much  doth, 
there  the  condition  would  be  precedent  and  an  averment  of 
performance  neceffary. 

3.  «  Where  the  plaintiff's  aflion  is  to  arife  from  fome 
"  precedent  ad  to  be  done  by  himfelf,  he  fhould  aver  and 
«  (hew  his  right  to  do  fuch  ad,  and  alfo  his  performance  u 
«  far  as  he  could.  For  otherwife  he  might  recover  for  a 
«•  confideration  which  he  could  not  perform." 

In  affumpfit  on  an  agreement  to  forfeit  a  depofit  of  five 
guineas ;  and  alfo  to  pay  another  fum  of  10/.  if  the  de- 
fendant did  not  accept  pofieffion  of  certain  premifieg  from 

the* 
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the  plaintiff,  and  alfo  pay  for  certain  fixtures  therein  at  * 
fair  appiaifement  by  two  appraifers.  In  affumpftt  on  this 
agreement,  it  was  adjudged  on  fpecial  demurrer,  that  plain- 
tiff's declaration  was  ill,  becaufe  he  had  not  /hewn  his  right 
to  the  premiSes,  fo  that  he  could  have  delivered  pofleffion 
according  to  his  agreement,  and  alio  if  each  was  to  name 
an  appraifer  that  he  had  done  fo. 

"  And  for  the  fame  reafon  if  the  plaintiff  avers  perform- 
«  ance,  he  muft  alfo  fhew  how  performed,  that  the  court 
«  may  judge  if  the  performance  is  fufficient  to  entitle  him 
«  to  the  aakra." 

For  where  the  plaintiff  declared,   that  being  entitled  to  Gregory  v.  N«- 
a  rent-charge  out  of  lands  of  which  the  defendant  had  the  Jp1- 
reverfion ;   that  the  defendant  promifed,  that  \f  he  would       .      *  ***' 
rdinquith  the  rent  that  he  would  pay  him  30/.  and  the 

S*  intiff  avers  that  he  did  fo  relinquiih  the  rent,  and  brings 
aftkm  for  die  30/. 5  and  after  vcrdift  for  the  plaintiff, 
the  judgment  was  arretted,  for  that  the  plaintiff  in  his 
declaration  had  not  (hewn  how  be  had  relinquijbed  the  rent  \ 
for  it  might  have  been  by  words ,  which  would  have  been  no 
difcharge. 

So  where  the  defendant  promifed  to  deliver  an  horfe  to  Auftenv.Gcmi 
the  plaintiff,  on  the  plaintiff's  becoming  bound  to  him  by  Hob'69»  77- 
writing  obligatory  for  u/.  the  plaintiff  in  his  declaration 
only  averred  bis  offer  to  become  bound,  and  had  a  verdift : 
but  judgment  was  arretted,  for  plaintiff  (hould  have  aver- 
red a  tender  of  the  bond  ready  fealed  to  defendant ',  and  alfo  the 
fum  be  was  bound  in,  for  the  court  to  judge  of  the  perform- 
ance, which  here  he  had  not  done* 

And  if  the  plaintiff  declares  on  two  cotifider attorn,  he  muft  Unerct  v. 
aver  the  performance  of  both ;  for  the  affumpftt  on  the  part  Rivett. 
of  the  defendant  fliall  be  prefumed  to  be  founded  on  Both  Cra.J1c.503. 
confederations  taken  together. 

4.  «  In  declaring  in  affumpftt,  it  is  always  neceffary  to  Woodford  ▼. 
M  fet  out  for  what  the  debt  became  due,  and  not  generally  ;  Deacon. 
"  that  the  defendant  being  indebted,  undertook  to  pay,  faVr    ro*  ***' 
«  For  the  debt  might  be  due  by  fpecialty,  in  which  cafe  this  ^J^  Y#  s*m" 
«  aftion  would  not  lie."    Ante  96.  ,  ad.  18a.  S.P. 

But  if  it  fujficiently  appears  from  the  declaration  that  Hibbart  ▼. 
the  debt  is  not  due  by  fpecialty,  as  if  it  is  pro  opera  fa*  labore  ^jJ^S 
generally,  without  faying  what  work,'  it  is  good. 

So  where  it  was  for  neceffarusfurnijbed  to  aftck  man,  with-  Crippt  v.  Bain- 
out  faying  what  neceffanes,  it  was  held  to  be  good  :    for  ?SLm  %l 
fuch  were  fimple  contrasts  on  the  face  of  them. 

S.  «  In 
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Hardy. 

3  Wilf.  388- 
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5.  *  In  declaring  in  indtkitatop  afimtft  tot  money  £* 
«  and  adva'need,  it  muft  always*  he  for  money  lent  t*  the 
«  defendant  bimftlf" 

For  where  the  plaintiff  declared  in  indebitatus  affumpft  for 
money  lent  by,  him  to  one.  James  Dalrympley  at  the  Tpecial 
inftance  and  requeft  of  the  defendant,,  the  judgment  was 
arretted,  for  the  word  lent  is  a  technical  term,  and  imports 
a  loan  to  %  Ddvympie  1  if  fo  he*  was  the  debtor,  and  there- 
fore the  defendant  could  tvtaifhht  indebted,  fas  there  cannot 
be  a  double  debt  on  $  fingfe  taatt.  But  it  had  been  other- 
wife,  had  the  plaintiff  declared  for  money  delivered  tafuch 
a  perfon  at  the  requeft  of  defendant  \  for  then  the  Loan  had 
been  to  the  defendant  himfelf. 

But  where  the  plaintiff  in,  thfe-  cafe  declared  fov  money 
lent  to  tin  d*fwdant?s  wfi  at  hi*  requeft  *  and  it  was  attempt- 
ed to  amreft  the  judgment  on  the-  authority  of  the  cafes 
alcove,  thp  court  heh£  that  a  loan  to.  the  wife  at  the  hut 
band's  requeft,  was  a  loan  to  the  htrfband  himfeJf,  and  the 
plaintiff  had  judgments  for  the  hufcand  and  wife*  are  but 
one  penon. 

6*.  "  The  breach  afligned  in  the  declaration  (hould  al- 
'«  way*  follow  the  undertaking  dated,  or  the  plaintiff  can- 
w  no&have  judgment." 

Jot  where  in  aflvmpfc  the  plaintiff  declared  that  the 
defendant  undertook  to  deliver  an.  kerfs  of  the  plaintiff's  in 
as.  good  plight  as  hi  burrowed-  him  /  and  the  breach  afligned 
was,  that  he  had  not  delivered  him  at  all.  The  defendant 
had  judgment ;  for  the  breach  was  inconfiftent  with  the 
undertaking. 

7.  In  affkmjyftt  by  the-  defendant  in  confidfcratron  of  20L 
to  deliver  oner  before  fuch  a  day,  as  the  5th  of  June>  corn 
or  fuch,  that  defendant  did  not  deliver  on  the  $th  of  JUne%  is. 
a  good  affignment  of  the  breach,  though  the  defendant 
might  have  delivered  it  before  that  time :  for  die  defendant 
might,  on  non  affumpjH%  give  a  delivery  before  that  day  in 
evidence ;  and  as  the  defendant  could  not  make  a  tender 
before  that  day,  it  (hall  not  be  prcfaraed  that  the  plaintiff 
was  there  to  receive  it  foorter. 

8.  "  If  the  plaintiff  in  his  declaration  undertakes  to  re* 
«  cite  a  ftatuie,  and  thatjatuta  is  the  ground  afttoaahn, 
"  and  mifrecites  it,  it  is  fatal :  for  fo  the  plaintiff  would 
u  not  prove  his.  whole  declaration,  the  ftatute  being  the  firft 
Ci  thing  to  be  proved." 

In 
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Tn  sfjunipfit  to  recoveT  forty  {hillings  due  to  the  plaintiff  Rann  v.  Owen, 
as  vicar  of  Trinity  parifh  Coventry,  under  an  order  made  by  Convp.  474, 
the  chancellor  and  the  two  chief  juftices^  for  the  payment 
of  tithes,  in  purfuance  of  a  power  given  to  them  for  that 
prarpofe  by  ftatute  4  &  J  Phil.  &  Mary,  the  plaintiff  in 
h«  declaration  ftated  the  ftatute  to  be  the  4th  of  Phil,  to* 
Mar}.  For  which  variance  he  was,  on  producing  the  Ma- 
ture, and  it  appearmg  to  be  the  4th  and  5  th  Phil,  to*  Mary, 
nohtukedi 

9.  "  luaffumpfiu  the  day  of the  promife  laid  in  the  declara- 
w  tion  is  not  material." 

For  where  the  plaintiff  in  this  a&ion  declared  on  pro-  Cole  v.  Haw- 
mifesto  pay  the  1 6th  of  Jan.  1706,  the  defendant  plead- tigS- 
ed  aftto  non  accrevit  infra  Jex  annas.     The  plaintiff  replied,  *   tra* %l' 
that  a  bill  had  been  filed  23d  Jan.  1714,  and  that  the  caufe 
of  action  arofe  within  fix  years  before.      Defendant  de-? 
murred  generally,  and  (hewed  for  caufe  a  departure :  for 
that  if  the  affumpfit  was  within  fix  years  preceding  the  23d 
of  Jan.  1714,   it  would  not  be  on  the  day  laid  in  the  de- 
claration,  viz,   16th  of  Jan.   1706,    which  is  more  than 
feven  years,  and  fo  there  was  a  departure  in  aligning   a 
different  day :    but  the  demurrer  was  over-ruled,    for  this 
being  a  parol  promife,  the  time  alledged  in  the  declaration 
is  only  matter  of  form,  not  of  fubftance  ;  fo  that  not  being 
a  departure  in  a  material  part,  there  Jhould  have  been  a  fpe- 
cial  demurrer  for  'want  (f  form,  not  a  general  one. 

So  where  rhe  plaintiff,  who  was  a  taylor,    brought  this  Howard  ▼.  Jra- 
a&ion,  and  fix  feveral  promifes  were  laid,  all  upon  the  tOth™*™* 
of  OBtber,  the  defendant  pleaded  infra  etatern  to  all  gene- jj£at^^s*  y# 
rally.     The  plaintiff  replied  as  to'fti/*  of  the  promifes,  that  Spicer,        " 
the  defendant  was  at  the  time  of  making  thefe  of  full  qge,  *  Stra,  8c°. 
and  as  to  the  teft,  that  they  were  pro  neceffhrio  vejlitu.     The  s' p* 
defendant  demunred,  for  that  the  promifes  being  all  laid  on 
the  fame  day,,  that  it  was  repugnant,  that  he  could  not  be 
at  the  fame  time  of  full  and  not  of  full  age  :  but  it  was  held, 
that  the  time  was  a  circumflance  in  no  wife  material,  nor 
part  of  the  ifliie  ;  that  the  plaintiff  was  not  tied  to  a  prccife 
day  in  his  declaration,    and  -if  the  defendant  force  him  to 
vary,  that  it  was  no  departure* 
» 

And  fo  where  the  caufe  of  a&ion  is  to  arife  on  a  requeft,  King^  v.Bnty. 
the  day  of  the  requeft  is  riot  material  \    for  it  may  be  laid  Sid.  68. 
at  onetime  in  the  declaration,   and  a  requeft  at  another 
time  given  in  evidence. 

So 
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Pugh  -.  Robin-      So  where  the  plaintiff  declared  on  promifes ;  the  breseh 
fon.  was  affigned  on  the  6th  of  November^  and  the  declaration 

ii6!rmR<*'  was  of  thc  famc  daT»  **™9  thc  firft  o{  Michaelmas  term: 
to  this  there  was  a  fpecial  demurrer  for  caufq,  that  the  de- 
claration bore  date  before  the  caufe  of  alUon ;  the  promife 
being  laid  the  firft  day  of  the  term,  and  there  being  no 
fraftion  of  a  day  allowed :  but  the  demurrer  was  over-ruled; 
for  the  firft  day  of  term  is  only  to  be  reckoned  from  die 
time  the  court  began  to  (it,  and  fo  the  breach  might  pre* 
cede  it, 

"But  where  the  day  makes  a  part  of  the  contratt,  and 
"  fo  is  of  fubftance,  in  that  cafe  afiigning  a  different  day 
"  in  the  replication  from  that  affigned  in  the  declaration 
"  would  be  a  departure," 

As  is  the  cafe  in  an  aclion  on  a  promiffbry  mtty  in  which 
the  daj  is  material,  and  of  fubftance.  2  Stra.  806.  S.  C. 
As  where  the  plaintiff  declared  on  a  promiffory  note,  dated 
in  1 704,  and  the  defendant  pleaded  a&io  npn  accrevit  infra 
fix  annos  ;  the  plaintiff  replied  a  bill  filed  in  1%  Ann.  17 14- 
For  this  judgment  was  arretted. 

Pefboroughr.        9.  In   ajfuntpfit  on  an  infimul  computafJet%   the  time  and 
Kelly.  place  (hould  be  laid  where  the  account  was  fettled,   or  it 

Ld.Raym.534.  wjjj  j^  er-or .  f0?  which  in  this  cafe  judgment  was  re- 
verfed. 


Stafford  t. 
Forcer,  quot. 
x  Stra.  a*. 


Erikioe  ▼.  Mur< 
ray. 

2  Stra.  817.' 


Rawliofon  ▼. 
fctone. 
J  Witt  1. 


King  v.  Thorn. 
1  Term  Rep. 
4*7- 


X-ee  ▼.  Welfli. 
a  Stra.  793. 


to.  In  declaring  on  a  bill  of  exchange  again  ft  the  acceptor, 
it  is  fuffjeient  in  the  declaration  \o  alledge  generally 
that  he  accepted  it  without  averring  that  it  was  in  writing  i 
for  fuch  acceptance  is  only  neceffary  to  charge  the  drawer 
with  ccfts  and  damages,  and  has  no  operation  as  to  the  ao 
t jon  between  the  holder  and  the  acceptor. 

As  by  the  cuflom  of  merchants  an  executor  or  adminif- 
trator  may  indorfe  over  a  note  or  bill  of  exchange.  If  in* 
dorfee  brings  an  a&ion  againft  the  maker  of  a  note,  he 
(hall  not  be  called  upon  for  a  profert  of  the  letters  of  ad* 
miniftration,  for  they  are  in  the  indorfer's  hands,  not  in 
his. 

So  wheVe  payee  of  a  bill  of  exchange  being  indebted  to 
the  teftator,  indorfed  over  to  the  executors  a  bill  of  ex- 
change ;  it  was  adjudged,  that  the  executors  might  declare 
as  fuch  againft  the  acceptor. 

11.  The  plaintiff  declared  in  affumpfit  for  goods  fold 
and  delivered,  but  omitted  in  his  declaration  to  fay,  "  In 
confideration  of  which  the  faid  W.  undertook  and  faithfully 

promifed, 
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pftmifcd  "  tee.  Affer  a  judgment  by  default,  it  was  re- 
mfed  upon  error,  there  being  no  promife  hid  in  the  de- 
claration* 

I  a.  In  declaring  under  the  Jlatute  $f frauds,  the  plaintiff  *  *****'  459? 
need  not  in  his  declaration  fhew  any  note  in  writing  ;  but 
it  will  be  fufficient  for  him  to  produce  it  on  trial. 

13.  In  ajfumffit  againft  an  infant ,  one  count  in  the  de-Truminr. 
claratkra  was  an  account fated^  and  there  was  a  general  vcr-  Hurft» Micfc* 
dift  5  judgment  was  arretted :  for  fuch  count  is  bad  as  *    crm     p* 
againft  an  infant,  who  is  not  to  be  prefumed  to  be  compe- 
tent to  enter  into  an  account. 

14.  The  furviving  partner  may  bring   an  a&ion  for  Bullock  v.  jack- 
goods  fold  and  delivered  in  the  lifetime  of  his  partner  fon. 

Xante  117.) -,  and  in  fuch  cale   the  promife  fhould  be  hid  ^  S^s"iU' 
.,  to  bare  been  made  to  both  in  the  lifetime  of  the  deceafed 
partner,  and  the  breach  afligned  that  the  defendant  had 
not  paid  to  the  plaintiff  and  his  partner  in  the  lifetime  of  - 
his  partner,  nor  to  the  plaintiff  fince  the  partner's  death. 

i5\*n  <#"*#' by  the  ai&gnee  of  a  bankrupt,  the  de-  Rjgg  v.witaier 
claradon  ftated,  that  the  defendant  was  indebted  to  the  1  Stra*  697. 
bankrupt,  and  being  fo  indebted  affumed  to  pay  him,  with- 
out any  ejfumtftt  to  the  plaintiff  (the  aflignee)  through 
the  whole  declaration.  It  was  held  well  on  demurrer, 
being  like  the  cafe  of  an  executor  who  always  declares  on 
a  promife  to  the  teftator. 

"  In  affumtfit  by  the  aflignees  of  a  bankrupt,  if  it  k 
"  upon  a  contraft  entered  into  (as  for  goods  fold)  by  the 
"  bankrupt  before  his  bankruptcy,  they  muft  declare  as 
u  qfignets;  but  on  a  contraft  entered  into  by  the  bank- 
*  nipt  after  his  bankruptcy,  they  may  declare  in  their 
u  own  names,  and  not  as  aflignees." 

For  where  the  bankrupt  had  been  a  lighterman,  andEVto8T€l^n^ 
after  his  bankruptcy  fold  a  lighter  to  the  defendant,  who  Cowp.  sfy. 
jaid  him.  30/.  part  of  the  purchafe,  the  aflignees  disco- 
vering the  matter,  infilled  upon  having  the  lighter  deli- 
vered to  them,  or  the  purchafe-money  paid  to  them  ;  on 
wijch  the  defendant  agreed  to  pay  them  the  remainder  of 
tfc;  "purchafe-money,  deducing  the  30/.  for  which  the  pre- 
fentaftion  was  brought,  and  they  declared  without  gating 
thenddves  as  qffignees.  The  pbjeftion  was  taken  as  to  thii 
mode  of  declaring,  but -over-ruled;  and  on  a  motion  for 
a  new  trial,  it  was  refolved,  that  as  the  property  belonged 
to  tkeajfignees,  that  the  bankrupt  was  to  be  conftderedat  their 
W*  *  tbefitle,  which  they  afterwards  adopted,  and  that 
wnefore  the  declaration  was  good. 

16.  in 


I38  ASSUMPSIT. 

16.  In  an  aft  ion  by  art  txccutor,  if  the  adkxt  is*  brought 
on  a  contract  ifiade  by  himfelf  refpeftmg  the  good*  df  the 
teftator,  he  need  not  name  himfelf  executor, 

Rojjcrsv.iiooke.  But  the  plaintiff  cannot  join  in  the  fame  aclion  a  demand 
Saik.io.  jyg  t0  himfelf  and  another  as  executor  or  adminiftraror ; 

QaHter. *"  *0f  tne  c0^s  t0  ^  recovered  are  entire,  and  he  can  never 
j  wilf.ifj.  difcover  how  much  he  is  to  have  as  adminiftrator  or  exe- 
s' p»  cutor,  and  how  inuch  as  his  own. 

Per  Bulier.juft.      But    an  executor    may  join    in  the  fame   declaration 
3  Term  Rep.      feverd  counts  for  money  had  and  received  by  the  defend- 
ant to  the  ufe  of  the  teftator,  and  to  theufc  of  the  executor 
as  fuck. 

Bigg  t.  Malin,  And  in  declaring  againji  an  executor  on  a  promife  by 
Hutt:  37.  his  teftator,   it  is  not  ncceflary  to  fet  out  in  the  declara- 

Cro.EUz.  59-  tion  that  the  defendant  has  ajftts;  for  if  he  has  not,  it 
Legate ▼  Pinch-  fhould  lie  on  hjm  to  djfeharge  himfelf  by  his  pleaj  and  if 
ion.  he  pleads  tion-affumpfit)  he  has  loft  that  advantage. 

Cro.  Jac.'w. 

2.      OF   THfi    feVJDENCfc   ON   THE   PAR*  OF   THE 
PLAINTIFF. 

j.  ««  As  the  plaintiff  is' bound?' to  declare  onafpecia! 
"  agreement,  where  there  is  fuch,  he  ought  to  prove  tie 
<*  contraB Jiated  in  his  declaration  eaprefely  as  laid." 

Anon.  The  plaintiff  in  this  cafe  declared  on  an   agreement  by 

iL<LRaym.      the    defendant,   to  deliver  torn  good  merchandizable  corn. 
735.  per  Holt.   prQO£  Qp  m  agreemem  tb  deliver  good  com  of  the  fecond  fori , 
was  held  not  to  fupport  the  declaration. 


Hocktn  v. 
Cooke. 
4  Term  Rep. 
314.  . 


1 


So  where  the  declaration  was,  that  the  defendant  had 
agreed  to  k\\fo  many  bujhels  of  com ,  and  breach  in  the  non- 
delivery. In  evidence  it  was  proved,  that  the  contract 
was  for  the  fale  of  fo  many  bufheh  Hartland  Quay  fneafurt} 
which  was  half  a  gallon  more  than  the  ftandard  Wlnche/fet 
bufhel :  this  was  held  to  be  a  fatal  variance,  for  the  buftiet 
mentioned  in  the  declaration  could  only  mean  tlje  ftatut^ 
ftandard  bufhel. 

p     dc  v  So  where  the  agreement  declared  on  wa.s  to  deliver  t* 

Haye%  oit        the  plaintiff  ftock  on  the  22d  of  \Augufl,  and  upon  the  trial 
Stra.  74.  the   evidence    produced  from   the  brokers  book   was    r& 

Bull.  N*  P.  145-  transfer  on  the  opening :  though  the  broker  fwore  that  the 
2 2d  of  Augufi  and  the  opening  were  the  fame,  yet  \%  was* 
held  a  variance,  and  plaintiff  was  nonfuited.    . 

«  For  the  agreement  being  the  gift  of  the  action,   nttrft  ' 
«  be  ftated  truly" 

For 
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For  wbete  tbepiaimifF  declared  on  a  contra^!,  whereby  Churchill  v. 
he  was  to  buy  of  the  defendant  all  the  fat  and  tallow  w^ios* 
which  the  defendant  fhauki  hafve  to  difpofe  of  for  twelve  J^f""'    Cp" 
months,  from  3  lit  of  Jan.  1 784,  at  four  millings  per  ftone: 
the  agreement  proved  was,  that  the,  plaintiff  was  to  give 
four  (hillings  per  ftone,  and  if  he  gave  any  other  per/on  more, 
that  he  was  to  give  the  fame  to  the  defendant.     For  this  Vari- 
ance Eyre,  C.  B.  nonfuited  the  plaintiff;    and  on  a  motion 
for  a  new  trial,  the  court  held  the  judge's  dire&ion  to  be 
right,  for  tkat  the  contracl  produced  m  evidence  was  dif- 
ferent from  that  declared  on,  and  fo  the  Variance  was  fatal. 

And  it  has  been  held,  that  though  the  plaintiff  has  a  Weaver  ▼. 
count  in  his  declaration  on  a  quantum  meruit,  as  well  as  on  ^J!rrotK 
afpecbl  agreement,  yet  if  at  the  trial  he  proves  a  fpeclal  bu1LN?p*ii9. 
agreement,  but  .different  from   that  laid  in  the  declaration  %  1  Stra.  648, 
the  plaintiff  cannot reeoVeY  on  either  count;  not  on  the  s.  P. 
fif*  count,  becattfe  of  the  variance;  nor  on  the  feconcf,  be- 
caufe  Acre  was  af  fpeeiaJ  agreement. 

So  if  the  prornife  alledged  be  proved,  yet  if  it  appear  to  Kingv!  Robin-" 
be  made  on  a  different  ootjfideratim  from*  that  ftated  in  the  fon- 
plaintiff's,  declaration,  or  if  it  be  proved  to  have  been  made  Cro'  E!fe-  7* 
on  that  coaideration  .and* another  %  it  fltirii  not  fupport  the 
(declaration. 

So  where  divers  considerations  are  alledged,.  feme  good  Bradbum  r. 
and fufficient,  others  idle  and  vain  :  if  thofe  which  are  good  *Jrad|>urn- 
be  proved,  it  is  fufficient,  though  the  plaintiff  fails  in  proof  Cro-J*c'xW' 
0/ the  others.    But    if  all   the  confiderations  alledged  are 
good,  all  muft  be  proved':  for   the  promife  (hall*be  deemed 
to  be  fouwdec*  011  all  t&efe  confiderationd  which  are  good 
tad  lawful.    A*te  153. 

^But  where  an  agreement  is  in  the  atternativey  and  it  is  in 
1  the  option  of  the  party  bringing  the  aEiiontofue  dn  either  part 
4  of  its  where  he  does  ftf  bring  his  a&ion  on  one  part,  he 
1  wed  not  ftate  the  whole-  of  thfc  agreement;  for  having 
'  made  bis  election  as  to  one  it  then  becomes  abfolutey 
(  and  he  need  only  ftate  fo  much  as  gives  him  a  right  to 
r  foe;  but  where  the  option  of  the  alternative  is  in  the 
1  defendant  it  is  othcrwife." 

As  where  under  the  lottery  aS,   17  Geo.  3.  c.  46.   «  A  Laytony. 
mahy  of  500/.    is  given  againft  any  perfon  who  mall,  in  Pearce. 
moderation  of  money,  undertake  to  pay  arty  fam  of  money  >  D^gl-  Js- 
1  the  event  of  any  ticket  or  chance  in  the  lottery ."    The  ^crm  Rcp* 
tfeadant  gave  af  policy,  whereby  he  undertook  cither  to 
V  a  fam  of  money*  viz.  lot.  or  give  an  undi-awn  ticket  in 
Irifce  number  of  the  poKcy  was  drawn:     The  plaintiff 
Bd  for. the  penalty  onddr  the  ftatute,  as  an  agreement  by  * 

P  defendant  to  pay  money  in  confequence  of  the  drawing  of 

r  :<  tijc 


t4*  ASSUMPSIT. 

the  ticket ;  bat  it  was  decided,  that  under  this  agreement  the 
defendant  had  an  option,  either  to  pay  money  or  deliver  a  ticket, 
therefore  the  plaintiff  could  not  declare  as  for  a  pofitive 
contrad  to  pay  20/.  and  that  no  a£Hon  would  therefore  lie 
againft  the  defendant,  as  having  the  option,  he  might  per- 
form the  part  not  prohibited,  that  is,  deliver  an  undrawn 
ticket. 

Hirrit  vjfc*  at  u  Such  is  the  cafe  of  affumpfu  general,  but  if  the  plaintiff 
^59,  "  declares  on  a  fpecial  agreement  in  indebitatus  ajfumpfit, 

Bull.  ty.  p.  139. "  and  has  alfo  other  general  counts  in  his  declaration,  if  he 

"  fails  in  proving  the  fpecial  agreement,  he  may  go  into 

**«  evidence  on  the  general  counts." 

The  rule  laid  ~down  fe^ems  now  to  be  fettled,  though 
formerly  the  queftion  feemed  to  be  doubtful.    It  firft  oc- 
curred, before  Lord  Mansfield,  who  in  the  laft  cafe  per- 
mitted the  plaintiff  -to  go  into  evidence  on  the  general 
counts,  he  having  failed  to  prove  the  fpecial  agreement ; 
and  this  was  afterwards  confirmed  by  this  cafe,  where  in 
Payne  v.  Ba-     affumpjit  the  plaintiff  declared  on  fpecial  agreement  to  pay 
Do^LdaS       k's  ProPdn*on  °f  d*  **pcneeof  a  fuit,and  the  plaintiff 
u*       *       failed  in  proving  it,  he  was  allowed  to  refort  to  the  ge- 
neral counts  for  money  laid  out  and  expended,  and  re- 
covered. 

2.    "  The  '  plaintiffs  proof  muft   correfpond  with  his 
•  "  title,  as  laid  in  the  declaration.*' 

Anon.  SaUc  182.  For  where  the  action  was  for  money  had  and  received 
to  the  ufe  of  the  plaintiff,  and  the  evidence  was,  that  the 
money  had  been  received  by  the  defendant  on  account  of 
the  plaintiff's  wife,  who  was  an  executrix,  the  plaintiff  was 
nonfuited :  for  the  contract  to  pay  was  proved  to  be  to  the 
perfon  in  a  different  capacity  from  that  declared  on. 

•can  ▼.  Cna$.      So  where  the  plaintiff  declared  as  executor,  on  a  pro- 
Salk.  »8,  inife  to  the   teftator,  and  on  non-affumpfit  infra/ex  anm 

pleaded,  gave  in  evidence  a  promife  made  ft  himfeif witlh' 
in  that  time.    It  was  held  that  it  (hould  not  have  been 
giyen  in  evidence  in  fupport  of  the  declaration,  but  that 
the  plaintiff  (hould  have  declared  on  a  promife  to  himfeif. 

"  So  in  ajfutnpftt  againft  feveral,  a  joint  debt  or  contraB 
w  muft  be  proved;  for  otherwife,  the  proof  would  not 
"  correfpond  with  the  declaration." 

Bullcr  N.  P.  "  But  where  the  perfon  bringing  the  a&ion  has  looked 

129*  «  to  the  faith  of  feveral  partners,  who  are  in  bnGncfcto- 

"  gethcr,  and  has  relied  on  their  joint  credit,  though  bafl 
"  one  only  of  the  partners  has  acted,  the  o the* partncij 
1  «  fcdf 
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«  {hall  be  charged,  unkfs  they  ibew  a   difelaimcr,  and 
«  proof  of  the  aft  of  one  (hail  charge  them  all," 

Therefore,  where  Larfuld  and  the  other  defendants  — v*  L»yfield 
were  bankers,  and  Lajfield  fold  a  lottery*  ticket  in  the  £j£'%9%9 
Double  exchange  lottery  (in  which  feveral  bankers  were 
truftees)  to  the.  plaintiff,  and  undertook  to  pay  the  prize 
arifing  from  it,  the  other  .partners  were  held  to  be  liable, 
no  disclaimer  appearing,  for  the  lottery  having  been  con- 
duced by  bankers,  the  plaintiff  appeared  to  be  well 
grounded  in  looking  to  the  joint  credit  of  LayfieW*  part- 
ners. 

3.  "  It  was  formerly  the  opinion,  that  on  account  of  Thoiupfon  r. 
w  mfimut  ampvtaffet,  that  the  plaintiff  was  obliged  to  prove  jEfJJ^Jp 

«  the  cxaft  fum  laid,  but  that  idea  is  now  exploded,  and  J£jj£  ^°* 3* 
u  the  plaintiff  may  now  recover  part  of  the  fum  demand-  no. 
u  ed  on  this  count  as  well  as  00  any  other." 

But  the  court  will  not  admit  any  evidence  of  an  ao  Lincoln  y.  Pitt. 
count  current f  and  unliquidated  >  for  mat  would  involve  the*  *•*>•  7*i- 
court  in  a  tedious  examination.    The  account  therefore 
muft  always  be  exhibited  as  an  account  JIated.    The  practice 
now  b  to  refer  cafes  of  this  fort  to  arbitration. 

4.  "  One  of  the  mod  ufual  counts  in  declaring  in  this 
"  iiiion  is  for  goods  fold  and  delivered  \  as  to  that  which  it 
"  is  enacted  by  ftatute  7  Joe.  1.  c.  12.  That  the  Jbop-booi 
"  cfa  trader Jball  not  be  evidence  after  the  year  /  but  it  is  not 
"  evidence  within  the  year,  except  under  particular  circum- 
11  fiances,  as  where  no  better  evidence  can  be  had  j  that  is, 
w  if  the  perfon  is  living  who  delivered  the  goods,  he  muft 
"  be  produced,  for  that  is  the  beft  evidence  which  can  be 


Bat  where  it  was  proved,  that  tbejervant  who  made  the  y1tttany9'^i^ 
,    entries  was  dead;  proof  of  that  and  of  his  band-writing  to  dox. 

tfce  entries,  and  that  he  was  accuftomed  to  make  entries,  Salk.  690. 

Was  held  to  be  good  evidence,  and  that  no  other  proof  of 
1    the  delivery  waa  neceffary :  for  it  is  fimilar  to  a  witnefs's 

atteJUtion  to  a  bond. 

So  where  in  an  action  for  beer  furnUhed  to  the  defend*  Price  t.  Lord 
ant,  the  evidence  of  the  delivery  was,  that  it  was  die  ufual  Torrisgton. 
way  of  the  plaintiff's  dealing  for  the  draymen  to  come  l  Salk*  a*J' 
every  night  to   the  clerk  of  the  brewhoufe,  and  give  an 
'  account  of  the  beer  delivered  out j  to  which  the  draymen 

*  fit  their  hands :  this  being  proved,  and  that  the  drayman 
Hras  dead  who  had  delivered  the  beer  to  the  defendant,  but 
rtfcat  it  waa  Ma  hand-writing  fubferibed  to  the  book,  it 

*  was. 
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was  held  to  be  fafficicnt  evidence.     But  hid  the  drayman 
been  living!  he  muft  have  been  produced. 

But  where  the  plaintiff,  to  prove  the  delivery  of  vine  to 
the  defendant,  produced  a  hook  which  belonged  to  hh 
cooper,  who  was  dead,  but  whofc  name  was  fct  to  fcwnl 
'  articles,  as  wine  delivered  to  the  defendant,  and  a  wftocft 
was  ready  to  prove  his  handVwriting ;  Lotd  Raymsad  renif- 
ed  to  admit  it,  (aying  it  differed  from  Lard  Torringtats 
cafe,  for  there  the  witnefs  (aw  the  drayman  (who  made  the 
delivery)  fign  every  night. 

"  And  where  the  witnefs  who  made  the  delivery  is  him- 
"  felf  called,  he.  may  ufe  his  book  of  accounts  to  refreih 
"  his  memory,  but  not  further." 

In  nn  aftion  for  goods  fold,  the  witnefs  who  proved  the 
delivery,  took  it  from  an  account  which  he  hdd  in  his 
hand,  which  he  faid  was  a  copy  of  the  day-book  which  he 
had  left  at  home  $  and  it  being  objefted  that  the  original 
ought  to  have  been  produced,  Mr.  Barot\  Legge  faid,  that  if 
he  would  fwear  pofitively  to  the  delivery  from  rscolleftion, 
and  the  paper  was  only  to  refrefh  his  memory,  that  he 
might  make  ufe  of  it ;  but  if  he  could  not  fwear  to  the 
delivery  further  than  as  finding  them*  entered  in  his  book, 
that  the  original  fhould  be  produced ;  and  the  witnefs  fay- 
ing that  he  could  not  fwear  from  recollection,  the  plaintiff 
was  nonfuited. 

So  a  man'6  book  of  accounts  is  no  evidence  for  him, 
though  it  may  be  againft  him,  for  it  cannot  be  better  evi- 
dence than  his  own  teftimony  which  is  inadmiffible. 

5.  In  a  trial  concerning  the  delivery  of  goods  according 
to  agreement,  the  factor  who  made  the  agreement  was  admit- 
ted as  a  good  witnefs,  though  he  was  to  have  ajhilling  in  the 
pound  on  thefale:   for  he  was  a  mere  go-between  the  buyer    . 
and  feller,  and  fo  might  be  a  good  witnefs  for  either,  a*  ", 
having  no  in tc reft  more  on  pne  fide  than  the  other. 

6.  In  ajfumpfit  againft  an  executor,  and  plene  admwijtravtt 
pleaded,  the    plaintiff*  muft  notwithstanding  prove  bit  dehi% 
or  he  fhall  recover  but  one   penny  damages  though  there 
beaffcts;  for   the  plea  only  admits. the  debt,  but  not  the  ; 
quantum  of  it. 

Ld.Fr.  Seymour  In  an  a£tion  againft  an  executor,  the  cafe  was  cited  on 
v.  D.of  bomer-  a  bill  filed  for  a  legacy ;  it  was  faid  t<?  have  ruled  at  the 
J?*"  Rolls,  that  payment  by  executor  of  inUreJl  oualegac*  wasfuf* 

RoIIt  1770.  -   .      *  e     c    tr  *  *•  *     + 

Cltvjrly  v.         ficient  proot  oi  a»et;>. 

rircok*. 

Winchcfter  "       *  "  " 
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7.  In  thisaftion  the  defendant  having  offered  t^  pay  a  Gvnn  v-  M'Cul- 
fum  sftnoney  in  discharge  of  the  debt,  is  often  offered  as  proof  s°<£'Tr;n  x.„ 
of  the  admifiion  of  the  deht,  but  it  is  not  concliifive;   forMsk      "  ' 

it  was  ruled  by  Lord  Mansfield  in  this  cafe,  which  was  by 
an  inn-kepper  for  an  election  bill,  that  if  a  lefTer  fuin  was 
offered  on  account  of  a  debt  due,  and  in  part  of  a  bill,  that 
it  was  good  evidence ;  but  if  it  was  offered  as  a  cpmprq- 
mife  ;t  was  no  evidence  at  all,  and  ought  not  to  be  re- 
ceived, for  a  man  may  wifh  to  buy  peace  at  any  rate :  and 
if  the  offer  be  made  to  fettle  difputes,  it  ought  not  to  be 
heard,  as  othcrwife  it  would  be  impoiTible  to  enter  into  any 
treaty  for  accommodation  at  all. 

8.  a  It  is  a  general  rule,  that  the  hufband  or  wife 
*  fhall  not  be  admitted  an  evidence  for  or  againft  each 
"  other." 

And  therefore  in   an  aflion   for  wages  earned  by  the  Hill  ▼.  Hill, 
wife,  Chief  Juflice  Lee  refufed  to  let  the  wife's  confeffion  of  %  Stra.  1094. 
a  receipt  of  20/.  be  given  in  evidence,    . 

So  where  in  an  a&ion  fot  goods  fold  and  delivered,  Bentlcyv.Cook. 
brought  by  the  plaintiff  as  zfemefole,  the  defendant  brought  Trin.  24  G,  3. 
the  hufband  to  prove  that  me  was  a  married  woman ;  he 
was  admitted  by  Jvftice  Bi^ler9  and  the  plaintiff  non- 
fuited I :  but  the  nonluit  was  fetafideon  the  ground  of  the 
impolicy  of  permitting  the  hufband  or  wife  to  be  witnefles 
for  or  againft  each  other. 

(C  But  to  this  there  are  fome  exceptions." 

1  ft.  f<  Where  the  hufband  was  not  concerned  in  the 
*c  aftion,  but  the  evidence  was  collateral  to  difcharge  the  de- 
tt  fendant  by  charging  the  hufband." 

As  in  an  aftion  againft  the  defendant  for  his  wife's  wed-  William* v. 
fing  clothes ;   the  defence  was,  that  the  goods  were  fur-  Johufon  " 

wwed  on  the  credit  of  the  wife's  father,  and  the  mother  1  Stca*  so*. 
*as  called  to  prove  it,  and  allowed  to  give  evidence  to  that 
sfieft,  though  it  charged  her  hufband. 

adly.   So  where  the  a£Hon  was  for  nurfing  the  defend-  Anon. 
mfs  child  j    the  Chief  Jujlice  admitted  the  wife  of  the  de-  x  Stra-  W- 
aidant's  declarations  of  her  agreement  to  pay  four  fail- 
ing* a  week,  as  evidence  to  charge  her  hufband:  this  be- 
ig  a  matter  ufually  tranfacted  by  women. 

%  In  a&rons  upon  policies  of  infurance,  as  to  what 
wH  be  proof  of  intereft  and  of  the  lofe,  it  has  been  de- 
ided. 

In 
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Pitcher  t.  Red-     In  effum^tt  q/a  a  policy  of  infuraflce  to  prove  the  bill  of 

GnildkSitt.     ^ding,  the  confignee  was  called,  who  fwore  that  he  re- 

Trin.  177a.       ceivedpart  of  the  cargo  under  that  bill  of  lading,  and  that  was 

MSS.  holden  to  be  fufficient  without  proving  the  captain's  hand ; 

then  to  prove  the  nature  of  the  lofs,  the  captain's  proteft 

was  offered  in  evidence,  and  it  was  objeded  to,  as  the 

captain  himfelf  (hould  have  been  called,  or  his  depofitkm 

had  on  a  commiffiori.     De  Grey,  Ch.  JttJHce,  held,  that  the 

proteft  was  not  fufficient  evidence,  without  fome  parol 

evidence  how  the  lofs  happened,  particularly  here  what 

the  lofs  happened  in  port,  when  there  might  be  a  variety 

of  perfon*  who  faw  it  befide*  the  failors  who  might  be 

gone  abroad.    The  mailer's  protcft  is  evidence  of  even 

thing  againft  himfelf,  but  not  how  any    particular  low 

happened* 

"  But  Jirong  preemption,  if  the  beft  evidence  that  can  be 
"  had,  (hall  be  admiffible  and  good." 

Green  ▼. Brown.     As  in  affumpfit  on  a  policy  of  aflurance.    Proof  that  the 
».  &si.  1 1 99.    (hip  has  never  been  heard  of  will  be  good  to  prove  a  total ' 
lofs.  . 

1  a  "  In  other  cafes  the  beft  evidence  tobehadmuft 
"  always  be  given."  And  therefore  in  declaring  on  a  note 
"  of  hand,  or  bill  of  exchange,  or  fuch  contratt  in  wrk- 
u  ing,  the  note,  bill,  or  contraft \  muft  itf elf  be  produced  in  evi~ 
«  dencet  except  the  original  be  loft  \  in  which  cafe  a  copy 
•«  is  good  evidence." 

OoodcirrXake.     But  vljerc  an  original  note  has  been  loft  and  a  copy  is 

1  Atk.  446.      tendered  in  evidence,  fufficient  probability  muft  be  (hewn 

to  the  court  to  fatisfy  them  as  well  of  the  lofs  as  that  the 

original  note  was  genuine,  before  plaintiff  will  be  allowed 

to  read  it* 

Per  Holt.  So  if  a  man  deftroys  a  thing  intended  to  be  evidence 

Mic.  xo  Geo.  a.  againft  him,  a  fmall  matter  will  fupply  it :  as  where  the 
1  LordRaym.  defendant  tore  his  own  note  of  hand,  a  fworn  copy  was 
731,  admitted  as  good  evidence. 

Gould  ▼.  Tone*.  -"  t'1"18  cafe  *n  an  ^uc  out  °*  Chancery  to  prove  the  hand- 
1  Black  Rep.  writing  of  a  perfon  whofe  name  was  fubferibed  to  a  de* 
$*4«  claration  of  truft,  the  evidence  of  a  perfon  who  had  cor- 

refponded  with  him,  though  he  had  never  feen  him  write, 

was  admitted,  and  held  good. 

wiliu  ▼.  But  in  this  cafe,  which  was  debt  on  a  bond,  and  to  prove 

singer.  payment,  the  defendant's  counfel  produced  a  receipt,  with 

Ijr  irti. mss.  the  uamc  of  thc  Pcrfon  wh<J  lt  *** faW  was  ufed to  *r 

'  ceive  money  and  do  bufmefs    for  the  plaintiff;  but  his 
hand-writing  was  only  proved  by  a  witnefs,  who  had  re* 

ceived 
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wived  letters  from  him  but  had  never  feen  him  write;  it 
was  contended  on  the  'authority  of  the  above  cafe,  that 
fuch  evidence  was  fufficient ;  but  JuJHce  Buller  faid,  that 
was  only  becaufe  the  writer  lived  abroad,  and  Jo  that  perfons 
nvho  bad  feen  ban  write  were  out  of  the  reach  of  afubpoena  ;  he 
therefore  rejefted  the  evidence,  and  the  plaintiff  had  a 
vcrdift.  , 

,  ii.  w  The  fentence  of  foreign  courts  of  juftice  are  con- 
«  clufive  evidence  here  of  all  matters  of  which  they  have 
«  cognizance/* 

As  where  the  action  was  to  recover"  a  lofs  on  an  infurance  Bwzillay  v, 
of  a  fliip  from  Liverpool  to  Amfterdam,  warranted  Dutch  If?**'  „  „       . 
property  5  m  evidence  it  was  proved  that  the  vend  in  her  p^  2ot>  Al0f 
voyage  to  Amfterdam  had  been  captured  and  carried  into 
St,  Makes,  where  (he  was  condemned  as  lawful  prize, 
as  an  Englifb  (hip.     The  court  of  K.  £.  were  unanimoufly 
of  opinion,  chat  this  fentence  legally  pronounced  by  a 
court  of  admiralty  of  France  having  jurifdifHon  of  fuch 
queftions,  (hbuld  be  decifive  of  the  queftion  as  to  the  neu- 
trality :  and  the  defendant  (the  infurer)  had  judgment. 

"  Neither  will  the  court  here  examine  into  the  grounds 
"  of  the  condemnation  made  by  the  foreign  court,  nor 
u  queftion  its  legality  (Saloucci  v.  Woodmafsy  HiL  24  Geo. 
«  3.)  unlets  the  grounds  of  the  fentence  appear  on  the 
"  face  of  it,  and  they  manifeftly  contradict  the  condufion 
«  the  foreign  courts  have  drawn,  or  are  unjuft,  and  con* 
"  trary  to  the  law  of  nations." 

As  where  the  a&ion  was  on  a  policy  on  the  (hip  Thetis,  Saloacd  Y.John- 
a  Tujcan  fliip,  warranted  neutral  property*     It  was  found  by  foQ; 
the  jury  that  the  (hip  and  goods  were  neutral,  that  (he  J^  fai  415!* 
had  been  captured  by  a  Spanijb  privateer  and  condemned, 
ift.  For  refuting  to  be  fearched,  and  firing  on  the  Spaniard: 
adry.    For  not  having  a  charter  party  on  board.      The 
captain  had  anfwered  thefe   two  grounds,  ift.  By  dating 
dot  he  refufed  to  be  fearched,  and  fired  on   the  Spanijb 
(hip,  (he   having  hailed  her    under  falfe  colours :    2dly. 
That  having   taken  in  goods  by  the  piece,  that  no  charter 
party  was  neceffary.      The  court  held  that  there  were 
fufficient  grounds  to  (hew  the  condemnation  not  to  have 
been  legal,    and  that  therefore  it  fliould  not  conclude  the 
infured. 

I  new  proceed  to  the  pleadings  and  evidence  on  the  part 
of  the  defendant. 

L  I.  OF 
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2.  QF  THE   FtEADIHGS.'  OH.  THB  TAHT  OB    THE 
DBFWDANT. 

.    i.  «  The  plea  fliould  always  anfwer  to  the  promife  or 
{'  undertaking  as  laid  in,  the  docJajatipn/' 

Skinner  v.  Re-        Therefore  iri  affumtftt  by  the  ajftgnees  of  a  bankrupt  ih€ 
bow.  defendant  pleaded  that  the  caufe  of  a&ion  did  not  a  « »ue 

*  Stra,  919.  ^  ^  bankrupt  wifhin  fix  years*  on  demurrer  it  w,a*  ivld 
ill,  for  the  plea  does  not  anfwer  to  the  promife  laid,  wh-ch 
is  to  the  ajpgneey  and  it  precludes  the  plaintiff  from  proving 
any  promife  made  to  himfelf,  if  Hflie  was  joined  on  that 
plea, 

«'  So  the  plea  muft  anfwer  to  every  part  of  the  declare- 
«  tion." 

For  if  the  plea.be  pleaded  to  the  whole  promife,  and  i* 
an  anfwet  but  to  a  part>  the  whole  plea  is  nought,  and  the 
plaintiff  ftiould  demur.  But  when  it  is  pleaded  to  and 
aafwera  but  to  a  part,  it  is  a  discontinuance.  As  in  af- 
fumpfit  on  three  feveral  promifes,  and  the  plea  only  goes 
to  two  of  them,  it  is  a  difcontinuance  as  to  the  third,  and 
if  it  be  a  record  of  the  fame  term,  the  plaintiff  may  have 
judgment  by  nihil  dicit  for  fo  much  as  is  uncovered  by  the 
plea. 

a.  ^  Where*  the-  promife  is  to  arife  from  any  confide- 
^  ration,  to.be  performed;  when  it  is  performed,  the  de- 
"  fendant  cannot  traverfe  the  confideration  alone  or  byitfelf, 
"  for  it  is  then  incorporated  and  coupled  with  the  promife : 
«  but  where  it  is  executory,  the  plaintiff  cannot  bring  his 
«  action  till  the  confideration  is  performed ;  and  i?  the 
«  plaintiff  brings  his  action  before  the  confideration  is 
<<  performed,  the.  defendant  fhquld  traverfe  the  perform- 
"  ance  and  not  the  promife,  for  they  are  diftincl  in 
«  faft." 


Woodward  v. 
Robinfon. 
%  Stra.  304. 

Weeks  v. 
Peach. 
Salk.  179. 

Market*  v. 
Johnfon. 
Solk.  180. 


Lampleigh  v. 
Braithwaitc. 
Hob.  105. 


Cro.Jac.4&3» 


«  So  the  defendant  cannot  plead  in  bar,  that  he  revoked 
"  and  countermanded  his  promife." 

Howe  ▼.  Beech.  For  where  the  plaintiff  declared  that  in  confideration 
3  Lev.  244.  that  he  would  folicit  and  conclude  a  certain  bufinefs  for 
WinteTv3"0'  tlw  defendant  which  he  had  with  J.  S.  that  he  would 
Foweracre*.  P®? 9  &c*  but  before  that  he  had  concluded  it,  that  the 
%  Roll  Rep.  39.  defendant  had  countermanded  him  after  he  had  had  great 
g'p»  pains  and  trouble:  it  was   adjudged,  that   he  fhould  re- 

cover in  'ajjbmfcfit  the  whole  fum  promifed,  and  not  to  -be  con- 
fined to  a  quantum  meruit  for  what  he  had' done. 

3.  «  JIftf- 
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3.  «  Matters  of  law  that  do  not  go  to  the  |ift  of  the 
a  a&ion,  btltto  the  difcharge  of  it*  mujl  bepleadtd:  fuch 
<c  as  accord,  and  fatisfa&ion,  the  ftatute  of  limitations, 
«  &c." 

1.  Accord  and  fatisfacHon  is  a  good  plea  in  affumfeftt:  but 
it  muft  be  performed  at  the  time  of  the  plea. 

In  ajjumpfit  the  defendant  pleaded  an  accord  between  Shepherd  v. 
him  aad  the  plaintiff,  to  do  feveral  matters,  in  bar  of  the  Lewis, 
demand,  and  averred  the  performance  of  part,  and  that  he  u  *'  J0.06*6* 
had  tendered  the  performance  of  the  remainder.     On  demurrer, 
the  plea  was  held  to  be  ill,  for  accord  fhould  only  be  pleaded 
when  execsted ;  for  then  only  it  is  a  fatisfaftioa. 

"  For  a  bare  accord  without  fatisfa&ion  is  no  plea." 

Therefore  where  the  defendant  pleaded  "  that  his  ft-  Heathcote  v. 
veral  creditors,  one  of  whom  was  the  plaintiff,  had  come  Crftokflumks. 
to  an  agreement  to   accept  a  compofition  in.  lieu  of  their  aTcrmRcp,a4, 
refpe&ive  debts  from  him,  to  be  paid  within  a  reafonable 
time,  which  he  tendered  and  was  ready  to"  pay."     This 
was  held  on  demurrer  to  be  no  plea  to  this  aftion  for  the 
whole  demand :  for  it  was  a  mere  accord  without  fatisfac- 
tion,  an  agreement  unexecuted,  and  being  without  con- 
fideration,  was  nudum  patlumy  and   fo  could  not  bind  the 
party.    But  per  Juft.  Buller,  if  the  defendant  had  afftgned 
over  all  bis  effects  to  a  trujleefor  his  creditors  in  order  to  pay 
them  all  pro  rata,  it  had  been  a  good  bar. 

a.  Payment  is  a  good  plea  under  this  head  of  fatisfac-  vanhatten  v. 
tkra :  it  was  in  this  cafe  demurred  to,  as  amounting  to  the  Morfc. 
general-  iflue,    but  tho   demurrer  was  over-ruled :  for  it  *  Ld«  Raym; 
admits  a  good  caufe  of  aftion  though  difcharged  by  a  fub- 7  7* 
fequcnt  tranfa&ion. 

So  is  payment  of  a  lejferfum  before  the  time  ;  but  this  muft  Abbot  ▼. 
always  be  pleaded,  for  it  is  not  a  performance  which  de-  Chapman, 
ftroys  the   being  of  a  promife,  but  a  collateral  agreement  *Lcv*  8x« 
that  Supplies  the  place  of  it.     But  fuch  evidence  may  be 
given  m  mitigation  of  damages. 

"  And  wherever  accord  and  fatisfa&ion  is  pleaded,  it  1  stra.  416, 
M  muft  appear  to  the  court  to  he  a  reafonable  and  good  fa- 
"  ttfa&ion,  and  be  accepted  by  the  plaintiff  as  fuch,  fuch 
u  as  a  better  fecurity."     And  fo 

A  lond  may  be  pleaded  in  bar  of  zjimple  contrail  debt.      Roade§v„ 

Barnes. 
2.  "  The  Jlatute  of  limitations  is  the  next  plea  in  bar  1 1  Burr.  9. 
fliall  confide r.     And  this   muft  always  be  pleaded,  and  f^n. 
"  cannot  be   given  in  evidence  on  the  general  iflue:  for  rjraperv! 
"  the  plea  of  nonraflumpGt  fpeaksofa-time  paft,  and  re-  Glaffep. " 

La  «  latcs  iLd.  Raym, 

147. 
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«*  "Iatc6  lb  "tKe  tinft  of  makirig' the  promife,  but  the  ftatute 
«  refers  to  the  time  of  pleading." 

This  plea  is  founded  on  ftatute  21  Jac.  u  c.  16*.  which 
cna£ts,  «  that  all  actidns  oiaffumpftt  muft'be  brought  with- 
«  in  fix  years  from  the  caufe  of  aQion  accrued." 

I  (hall,  firft,  enquire  againft  what  demands  it  run*.  2dly. 
"What  fliall  prevent  it  from  attaching.  3 dly.- How  it  is  to 
bepleaded. 


Gray  v. 
Mendcz. 
1  Stra.  $sk 


Renew  v. 
A&on. 
Carth.  3. 
Cheevely  v. 
Bond. 
Show.  340. 
Oliver  v. 
Thomas. 
3  Lev.  367. 


Cotes  ▼.  Harris 

&alt. 

Sitt.  G  *Hall. 

Trin.  29  &  30 

G.a. 


I.    Againft  what  Demands  it  rims* 

1.  u  The  ftatute  of  limitations  runs  againft  evtfry  de- 
**  mand  fo  as  to  be  a  complete  bar  notwithstanding  any 
u  mefne  afts  intervening,  as  the  bankruptcy^  coverture,  &c 
"  of  the  parties*" 

For  where  in  ajfumpftt  by  the  affignees  of  a  bankrupt 
and  plea  of  non-affumpfit  Infra  fex  annos,  the  plaintiff  replied, 
that  fix  years  were  not  dap  fed  at  the  time  of  the  aJfftimenU 
On  demurrer  the  defendant  had  judgment:  for  though 
the  fix  years  might  not  have  elapfed  at  the  time  of  the 
affignment,  yet  as- they  were  elapfed  at  the  time  of  bringing 
tie  afiicn,  the  ftatute  was  a  good  bar;  for  the  time  of  fim> 
tation  continued  to  run  notwithftanding  the  bankruptcy 
and  all  mefne  a&s  whatever;  and  it  'would  be  to  defeat 
th£  ftatute  as  to  -air  firaple -contra&s,  if  an  affignment  at 
the  end  of  five  years  an*'  a  half  was  to  fet  all  at  large 
agarn. 

2.  The  ftatute  of  limitations  runs  alfo  againft  bills  of  ex- 
change and  promijfory  notes ;  which  muft  be  fued  for  within 
fix  years,  or  the  holdfer  will  be  barred. 

3.  The*  ftatute  is  a  good  plea  in  bar  to  an  action  by  an 
attorney  for  his  fees,  though  infifted  in  this  cafe  that  fuch 
demand  was  out  of  the  ftatute,  as  die  fees  arofe  on  a  fuit 
which  was  matter  of  record. 

4.  "  Tn  the  ftatute  is  an  exception  of  accounts  current  be- 
"  tween  merchants,  againft  which  the  ftatute  fhall  not  run. 
«  That  claufe  is  fully  explained  by  this  cafe." 

The  defendants  were  executors  of  the  executor  of  W* 
W.  and  to  this  aftion  of  ajfumpfit  pleaded  non  ajfumpferwtt 
infra  fex  annos.  The  plaintiff  replied,  that  he  had  fued  out 
a  bill  of  Middlefex  on  the  3d  of  June,  1 755,  28  Geo.  2.  and 
that  the  teftator  in  his  lifetime  had  promifed  to  pay  the 
demand  within  fix  years  before  the  time  of  fuing  out  the 

writ. 
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Wt.    The  affumpfit  was  founded  on  a  bi]fc  and  the  firfl -Waqe  v. 
km  of  it  was  in  1746 ;  and  all  the  items,  except  the  laftj^J^ 
were  above  fix  years  (landing  before  the  bill  of  Middlefex^'^    '3" 
fucd  out :  It  was  contended  for  the  plaintiffs,  that  this  be-  Bulier  N.  P. 
ing  an  account  current,  and  the  laft  item  within  the  time  x49- 
of  limitation,  that  this*fliould  draw  the  former**/***/  out  of 
the  ftatute.    But  it  was  ruled  by  -  Ju(L  Denttifon,  that   the 
claufe  in  the  ftatute  about  merchants  accounts  extended 
only  to  cafes  where  there  were  mutual  accounts  and  reci- 
procal demands  between  two  perfons;   not   to  cafes  be- 
tween a  tradesman   and  his  cuftomers,  for  thofe  are  not 
merchants  accounts:  and  he  was  therefore  clearly  ofopi~ 
nion,  that  the  ftatute  was  a  complete  bar  to  every  part. of 
the  demand  of  above  fix  years  (landing. 

5.  "  In  the  fame  ftatute  is  a  faying  of  the   right  of  )*«-    . 
u  fants,  feme  coverts,  non  compos ,perfotis.  imprifoned  or  beyond 

feas.  So  that  the  ftatute  does  not  run  againfL-any  der 
«  mand  that  they  may  have  againft  others,  provided  they 
u  bring  their  actions  within  fix  -year?  nafte^  their  difahili- 
u  ties  removed." 

1.  But  though  the   rights  of  infants  are  fo  faved,  yet  Chandler  v„ 
ittay  infants  at  any.  time,  during  their  minority  bring  their  viktt* 
actions  by  their  guardians,,  and  recpver  any  4«nands  due  a  Sa        ao* 
to  thcmrelves- 

^2.  So  m  the  cafes  of  perfons  beyond  fea>  their  rights  RochtfchUtY. 
are  faved.     To  non  affumpfit  infra  fex  annos  pleaded  on  a  bill  Hibm*2  6 
of  exchange  by  the  defendant,  the  plaintiff  replied,  that  *  tM'    3  ' 
he  had  been  beyond  fea  till  fuch  a  time  when  he  brought 
his  action,  and  this  was  held  good.     The  principal  point  in 
this  cafe  was,  whether  this  claufe  ki  the  ftatute  extended 
to  2&hons  of  aj/umfft,  it  being-  contended  that  it  was  con- 
fined to  actions  for  words :  but  that  was  over-ruled. 

«  But  this  claufe  in  the  ftatute  only  extends  to  perfons 
u  who  are  tttluully  beyond feas? 

For  where    to  non  affumpfit  infra  fex  annos,  *he -plaintiff  King* 
replied,  That  when  the  caufe  of  action  accrued  he  was  re-  ^J^g— 
fident  in  foreign  parts  out  of  the  kingdom  of  Englaad+viz.  a86.     '       ' 
at  Glafgoiv    in  Scotland,  and  therefore  could  not  bring  his 
a&km  fooner.     This  replication  was  held  ill  on  demur- 
rer, for  the  exemption  did  not  extend    to  him,  as  Scotland 
was  not  a  foreign  part  within  the  meaning  of  the  ftatute, 
At  eiprefs  words  of  which  are  beyond  thefeas. 

Therefore   a  foreigner  or  perfon  refident  abroad  (hall  Strithorft  v. 
never  be  barred  from  bringing  his  action,  from  any  length  Graeme. 
of  time  while  out  of  the  IraJfedom ;  for  the  ftatute  does  not  3  wilf' z* 
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begin  to  run  till  he  has  come  into  it;  though  any  of  the 
perfons  who  are  ,under  the  disabilities  mentioned  in  the 
ftatute,  may  neverthelers  during  the  time  fuch  disabilities 
exift,  bring  their  aftions. 

The  plaintiff  was  therefore  never  barred  in  his  action  l>y 
reafon  of  his  own  abfence  from  the  kingdom  ?  but  as  it 
often  happened  that  the  defendant  was  out  of  the  kingdom^ 
and  though  he  could  not  be  fucd,  yet  the  time  ran  to  bar 
any  demand  againft  him  :  it  was  therefore  enacted  by  ftat. 
4  &  5  Ann.  c.  16.  "  That  where  any  perfons  againft  whom 
«  there  is  caufe  of  action  fliall  be  beyond  fea  at  the  time 
'*  of  fuch  caufe  of  action  given  or  accrued,  fallen  or  come, 
«  that  the  perfons  who  fliall  have  fuch  caufe  of  action 
«  (hall  have  liberty  to  bring  their  action  againft  them 
«  within  fuch  times  as  are  limited  for  bringing  the 
«  faid  action  by  ftat.  21  Jac.  I.  c.  16.  after  their  re- 
«  turn." 

6.  In  the  cafe  of  executors.  If  the  fix  years  be  not 
elapfed  a£  the  time  of  the  teftator's  death,  if  the  executor 
takes  out  proper  procefs  'within  the  year9  it  will  lave  the  bar 
by  reafon  of  the  limitation,  even  though  the  fix  years 
within  which  the  demand  accrued  be  elapfed  before 
procefs  fued  out.  And  this  by  the  equity  of  the  4th 
fedtion  of  flat.  2 1  Jac.  which  gives  a  year  to  commence  a 
new  action,  in  cafe  the  firft  judgment  has  been  arretted  or 
reverfed. 

So  if  the  executor  brings  an  action,  but  dies  before 
judgment  and  the  fix  years  run,  his  executor  may  notwith- 
standing bring  his  aclion  ;  but  he  mufl  bring  it  within  one  fear 
after  the  death  of  his  teflator,  unlefs  he  has  been  delayed  by 
fuits  for  the  adminiftration,  or  fuch  like  caufe. 

It  fhould  feem  that  if  an  executor  is  out  of  the  king- 
dom, that  the  claufe  of  the  ftatute  extends  to  bim :  but  in 
all  cafes,  if  the 'plaintiff  has  been  in  the  kingdom  when  the 
caufe  of  action  accrued,  from  that  time  the  ftatute  begins 
to  run  even  though  he  then  departs  from  it :  fo  that  if  he, 
(or  if  he  dies)  His  executor  or  adminiftrator,  does  not 
bring  the  action  within  fix  years  from  the  time  of  the 
caufe  of  action  firft  accrued,  the  ftatute  is  a  complete 
bar. 

7.  «  In  all  cafes  where  money  is  to  be  recovered  bacfe 
"  where  it  has  been  paid  by  miftake,  or  for  a  confederation 
"  which  has  happened  to  fail*  the  ftatute  of  limitations 
*?  begins  to   run  frvm    the  time  the  money  was  Ji  paid* 

for 
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*  for  from  that  tirrte    the  right  to  recover  it  back  ac- 

*  crued." 

As  where  the  defendant  was  adminiftrator  to  his  uncle,  Breev.Holbech. 
W.  H.  and  found  among  his  papers  a  mortgage  <ieed  for  Dougl.  630. 
iaoo/.  which  he  afligned  for  that  fum  to  the  plaintiff,  it 
was  afterwards  difcovered  that  this  deed  was  a  forgery ; 
but  that  it  was  unknown  to  the  defendant  at  the  time  he  made 
the  alignment.  This  action  was  brought  to  recover  back 
1200/.  fopaid,  to  which  the  defendant  pleaded  the  ftatute 
of  limitations,  he  having  received  the  money  from  the 
plaint^Ffix:  years  before;  and  it  was  held  to  be  a  good  bar^ 
though  contended  that  the  ftatute  fliould  only  begin  to  run 
irom  the  time  the  fraud  was  difcovered,  which  was  within 
fix  years.  But  it  was  held,  that  if  any  fraud  appeared  in 
the  defendant,  as  if"  he  knew  when  he  made  the  affignmeAt 
that  the  deed  was  a  forgery,  that  it  might  take  the  cafe 
out  of  the  ftatute. 

But  where  money  of  *  perfcn  who  had  died  inteftatc  Cary  v.  Steven- 
had  been  received  by  the  defendant  before  adminiftration  fon- 
was  granted  to  any  one,  it  was  held  that  the  ftatute  fliould  %  ^^  4%u 
not  begin  to  run  from  the  time  of  receiving  the  money, 
for  then  no  one  had  a  title  to  receive  iU   but  it  ihovid  begin 
from  the  time  of  the  adminiftration  granted. 

2.  What  /hall  prevent  the  fiatiite  from  attaching* 

1.  w  The  firft  k  a  promife  hy  the  defendant  to  pay  the  debt  Bland  r. 

*  after  the  fix   years  haveelapfed;  for  this  is  a  revival  of  Hafelrig. 

*  ^  the  ajumpfit,  and  no  new  consideration  is  required :   for  a  Vcnt*  *51' 
"  the  plea  admits  a  caufc  of  aftion  before  fix  years. 

As  in  affumfifit  on  a  proraiflbry   note,  and  non  affumpfit  Yea,  Bart,  v. 
infra  fex  turns  pleaded :   on  the  trial  it  appeared,  that  the  Mk  x  G    * 
defendant  was  furety  in  the  note  for  J.  S.  and  that  fix  b.  R. 
years  were  elapfed  fince  the   note  was  given;   but  that  BulIerN.P. 
Upon  demand  within  the   fix  vears,  the  defendant  fatd,  I4&* 

*  You  know  I  had  not  any  of  trie  money  myfelf,  but  I  am 
willing  to  pay  half  of  it."  The  court  were  of  opinion, 
that  this  prdrltife  took  it  out  of  the  ftatute. 

tt  And   a  conditional promife  to  pay  will  take  the  demand 
**  out  of  the  ftatute,  as  much  as  an  exprefs  one." 

Jn  indebitatus  affumpfft  for  goods,  and  non  ajumpfit  infra  HcTKng  Y% 
fex  antics  pleaded,  the  plaintiff  gave  in  evidence,  that  the  Huflrin*. 
goods  were  fold  above  fix   years  ago;  and   that  the  de-Salk.  5*9. 
ftndant  being  requefted  to  pay,  denied  that  he  had  bought 
the  goods;  but  further  faid,  "  Prove  it  and  I  wrll  pay 
}ou,"    This  promife,  though  conditional,  was  held  to  take 

the 
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the  demand  out  of  the  ftatute ;  for  the  defendant  by  fucli 
promife  waived  the  benefit  of  the  ftatute  as  much  as  by 
an  exprefs  promife. 

a  But  the  promife  mud  be  a  promife  to  pay." 

Owen  v.  For  where  in  an  a£Hon  by  an  executor  for  money  had 

Y°f^*'  and  received  to  the  ufe  of  the    teftatrix,  and  non  affumffd 

Buller  n!  V.57'  *nfra  fex  annos  pkaded:  the  evidence  proved  that  the  de- 

148.      *    "      fendant  faid, «  I  acknowledge  the  receipt  of  the  money,  but 

the  teftatrix  gave  it  to  me."     Mr.  Baron  Clive  ditefted  the 

jury  to  find  tor  the  defendant:  for  fuch  an  acknowledgment 

'  could  not  amount  to  a  promife  to  pay,  when  the  defendant 

infifted  that  he  had  a  right  to  retain  the  money  as  a  gift. 

Bland  ▼.  It was  nc^  in   this  cafe,  That  where  feveral  are  bound 

Hafekig.  jointly  and  feveral ly  in  a  note  or  other  undertaking,  if  a 

a  Vent.  150.    j0\nf  afti0n  is  brought  againft  all,  and   they    plead  the 
ftatute  of  limitations,  proof  of  a  promife  by  one  within  fx 
yean  will  not  fupport  the  aftiori,  even  againft  him  who 
made  the  promife.     But  this  cafe  feems  now  not  to  be  law 
"toTutcomW.     on  the  authority  of  the  cafe  of  Whitcombv.  Witting:  for 
Whiting.  there,  in   ajfumpftt  on  a  joint  and  feveral  promiflbry  note, 

Dougl.  619.  jn  thc  aQ:ion  which  was  againft  one  only,  payment  of  in- 
tereft  by  another  of  the  drawers,  was  held  a  fufficient  ac- 
knowledgment to  take  it  out  of  the  ftatute  as  to  all,  and  the 
plaintiff  recovered  accordingly. 

•  Tcm  v.Foura-         2.  "  But  a  promife  is  not  heceffary  to  take  a  demand  out 
ker.  ,  fc  0f  thc    ftatute;    for   the  flighted   acknowledgment  of  the 

*  Burr.  1099.      €€  dcbt    hag   been  hcld  fufficient>    as  to  fay  c<  pr0vc  y^ 

5Sl  "  debt  ^d  I  will  pay  you,"  or  «  I  am  ready  to  account, 

Cowp.  548.       "  but  nothing  is  due  to  you." 

«  And  what  is  an  acknowledgment  of  the  debt,  is  matter 
«  to  be  left  to  the  jury/* 

JLoyd  ▼.  M&nnd  For  where  the  defendant,  on  the  a&ion  being  com* 
*7**m  Rep*  menced,  wrote  a  letter  to  the  plaintiff's  attorney  in  very  am- 
*  biguous  terms,  neither  exprefsly    admitting  nor   denying 

the  debt;  the  plea  was  the  ftatute  of  limitations,  and  the 
plaintiff  relied  on  the  letter  as  an  acknowledgment,  the 
judge  being  of  opinion,  that  it  did  not  amount  to  an  ac- 
knowledgment, nonfuited  the  plaintiff:  but  W**a  motion 
for  a  new  trial  it  was  held,  That  it  fhoiild  have  been  left 
to  the  jury  whether  it  amounted  to  an  acknowledgment  or 
not. 

3.  "  The  next  mode  by  which  the  ftatute  is  prevented 
«  from  becoming  a  bar>  is  by  having  fued  out  procefs  ox*t  of 

.7   ~  «  fomc 
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«  fome  court  before  the  fix  years  elapfed,  and  having  pro- 
*  ceeded  on  it/' 

I.  A  latitat  fued  out  within  fix  years  flaall  be  jgood  to  ?d^^r  v* 
prevent  the  ftatute  from  running,  though  no  bill  of  Mid-  2  gtra  *50- 
dUfex  preceding  it  is  fhftra.      So  a  capias  is  good  without  Mctcalf  v. 
an  original-  Burrowes. 

B  BuIlerN.P. 

a.  tf  So  though  the  wrk  -fued  out  has  been  an  informal  151. 
«c  ones  it  fliall  yet  be  fufficient."    As  where  an  attachment  Lcadbeater  v. 
of  privilege  was  fued  put  againft  an  attorney,  but  was  in-  Matkland. 
formal,   from  the  rircumftance,  of  being  made  returnable  *Bl*ck« R«P* 
on  a  general  return :  it  was  however  held  fufficient  to  pre- 
vent the  demand  from  being  <barred  by  the  ftatute :  rfor  the 
daufe  in  the  ftatute  which  permits  the  plaintiff  tor  bring,  a 
new  aftion  within  a  year,    where  the  firft  judgment  has 
been  reverfed,  allows  for  informality,    iince  it  takes  notice 
of  fuits  ftayed  for  irregularity* 

"  But  though  irregular  or  informal  procefs  may  thus 
*«  prevent  the  ftatute  from  attaching,  yet  procefs  which  is 
*'  impoffibk. ox  a  sw/Jity,  fliall  sot  take  ,a  demand  out  of  the 
«  ftatute." 

For  w%ere  to  a  plea  of  non  dffumpfit  infra  fix  annos,  the  Greenv.ftmtt. 
plaintiff  replied  a  biH  of,  Aftddlefex  tefted'Vfir  JUun^frox.  pofl  %  Salk-4M. 
tret feptimanasy  &c.  and  returnable  the  fame  day,  whereupon 
was  returned  nan  eft  inventus  9  andjhewed  the  continuances, 
and  relied  on  this  as  procefs  to  prevent  the  ftatute's  at- 
taching on  the  demand  *,  but  on  demurrer  the  defendant 
had  judgment,  for  there  cannot  be  fuch  a  bill  of  Middlefex 
as  this  is  returnable  the  very  day  of  the  tefte ;  and  the  plea 
of  the  ftatute  of  limitations  is  to  be^  favoured. 

3.  So  if  the  plaintiff  has  levied  a  ^plaint  in  affumpfit  in  an  Story  v. 
inferior  court,    it  fhaH  prevent  the  ftatute  of  limitations  Atkyns. 
from  running  againft  him,   if  he  avers  in  his  declaration  2  tra"  7%*m 
above  that  it  is  for  the-  fame  caufiof  acHon. 

And  if  an  a&ion  has  been  fo  commenced  in  an  inferior  <*awer  v. 
court,  and  the  defendant  removes  it  by  habpas corpus  to  the  Trin*t4-G  a. 
•  King's  Bench  ;  though  the  C\x  years  have  elapfed  before  the  c.  B. 
Jtmoyal,  yet  the  ftatute  does  not  bar  the  action,  if  the  com-  Bullcr  N.  P. 
nuricaqent  of  it  ip,  theKcourt  below  was  within  the  time.         151* 

4.  If  .the  plaintiff '  files,  Ai>  ftfff  in  Chancery  and  pending  Anon, 
the  fait  there,    the  ftatute  of  limitations  runs  againft  his  J  Vera.  173. 
demand,  and  his  bill  is  afterwards  difmuTed  as  a  matter 

,  properly  cognizable  at  fow  $  in  fuch  cafe  the  coprt  will  in- 
,  terfere  and  favc  his  right,  by  not  fufrering  the  ftatute  to  be 
;  pleaded  in  bar  of  it;   though  in  this  cafe  it  is  faid,  that  a 

bill 
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bill  depending  in  Chancery  for  fix  years  is  n6t  fufficient  to    J 
take  a  debt  out  of  the  ftatute  of  limitations  ideo  qu&re* 

But  if  a  plaintiff  has  been  delayed  by  die  defendant 
himfelf  as  by  injunction  (laying  proceedings,  till  after  the 
fix  years  have  run,  in  fuch  cafe  the  plaintiff  (hall  not  be 
barred. 

5.  But  it  is  neceflary  that  a  fuit  fhould  be  cfcntinued  :  for 
though  a  writ  has  been  fucd  out,  yet  if  there  have  been  no 
proceedings  on  it,  the  ftatute  fhall  run  againft  the  demand. 

Therefore  wherever  to  non  affumpfit  infra  fex  anms  the 
plaintiff  replies  a  writ  fued  out  within  die  fix  years,  he 
muft  alfo  fliew  the  continuances  in  the  fuit  \  and  a  taliter  pro* 
ceffum,  &c.  is  not  fufficienf. 

"  And  the  continuances  muft  be  by  regular  procefs." 

For  where  to  a  plea  of  the  ftatute  of  limitations  thz 
plaintiff  replied,  That  he  had  fued  out  a  bill  of  Middle/ex  in 
Mich.  Term  1785*  which  had  been  regularly  continued  to 
Mich.  1789,  when  hit  fued  out  an  attachment  of  privilege  for 
the  fame  caufe  of  attion  to  which  the  defendant  appeared  ; 
to  this  there  was  a  demurrer,  when  it  was  decided,  That 
to  keep  the  fuit  alive  there  muft  be  a  continuance  of  the 
original  writ  fued  out 5  that  here  the  firft  procefs  was  by 
bill  of  Middlefexy  of  which  an  attachment  of  privilege  (being 
a  writ  of  a  different  mature)  could  not  be  a  continuance  ;  and 
the  defendant  had  judgment. 

So  the  continuances  muft  be  pleaded  where  the  caufe  has 
been  commenced  by  latitat  or  common  claufum  f regit :  but  where 
the  plaintiff  replied  to  the  plea  of  the  ftatute  of  limitations, 
an  attachment  of  privilege  fued  out  againft  the  defendant 
(being  an  attorney)  on  a  certain  day  within  the  fix  years,  it 
was  held,  that  the  continuances  need  not  be  {hewn  ;  for  an 
attachment  of  privilege  in  C.  B.  is  in  the  nature  of  an  ori- 
ginal writ,  in  which  no  continuances  are  required  to  be 

(hewn,  but  merely  the  tefte. 

* 

6.  "  If  a  bill  of  Middlefex  or  latitat  has  been  fued  out  in 
«  the  vacation,  it  by  fiftion  of  law  always  bears  tefte  as  of 
«  the  laft  day  of  the  preceding  term  5  it  might  therefore* 
"  happen,  that  though  a  demand  was^really  barred  in  point 
«  of  time,  yet  by  the  reference  to  the  laft  day  of  the  pre- 
«  ceding  term/ the  procefs  might  fcem  to  precede  the  rime 
"  when  the  debt  was  in  fart  barred,  and  fo  take  it  out  of 
«  the  ftatute." 


It 
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[tints  therefore  decided  in. this  cafe,   That  where  to  •  Johnfon  &  ak. 
plea  of  the  ftatute  of  limitations  the  plaintiff  replied  a  Affiances  of 
latitat  fued  out  and  tefted  of  the  laft  day  of  the  preceding  smftfa*1"5 *" 
Michaelmas  term,    at  which  time  the  demand  was  not  bar-  %  Burr.  950. 
red  •,  that  the  defendant  fhouid  not  be  bound  by  this  arti- 
ficial reference  to  the  laft  day  of  term,    but  might  rejoin 
and  give  in  evidence  the  true  time  when  the  procefs  was  . 
fued  out,  fo  as  to  enable  the  ftatute  to  attach  on  the  de- 
mand. 

Wherever  therefore  the  plaintiff*  endeavours  to  take  ad-  1-ambm  v- 
vantage  of  this  reference,    the  defendant  fhouid  rejoin  \  SluC^"6 
,   and  in  his  rejoinder  fhew  the  true  time  when  the  writ  was  b.  r. 
fued  out.  BullerN.P. 

*  151. 

If  the  defendant  pleads  non  ajfumpfit  infra  Jex  atmos  ante  ofmao  v. 
diem  impetrationis  brevis,  and  the  plaintiff  reply  quod  ajfump-  Bowley. 
ft  infra  fix  annos,  viz.  fuch  a  day,  the  plaintiff  is  not  ob-  plU< J*0**' 
liged  to  prove  the  taking  out  the  original,  becaufe  there  is BdlcrK."?. 
a  particular  day  mentioned  in  the  replication :    but  if  no  149. 
particular  day  be  mentioned,  the  plaintiff  mud  prove  the 
taking  out  of  the  original. 

Bat  there  feems  little  foundation  for  that  diftinttlon ;  for  Buller  ibid. 
though  a  particular  day  be  named  in  the  replication,*  yet 
the  plaintiff  is  not  bound  to  prove  a  promife  on  that  day  : 
and  the  manner  of  pleading  to  avoid  the  neceffity  of  prov- 
ing the  original  at  the  trial  feems  to  be  miftaken  :  for  in 
fuch  cafe  the  plaintiff  fhouid  reply,  that  he  fued  forth  the 
writ  on  fuch  a  day,  and  that  the  defendant  promifed  within 
fix  years  of  that  dayi  and  conclude  with  an  averment :  and 
then  the  defendant  is  at  liberty  to  take  iffue  in  his  re- 
joinder, either  on  the  time  of  the  writ  being  fued  out  or 
tm  the  promife  being  made  within  fix  years  of  the  time 
mentioned,  they  being  alledged  as  diftinft  fafts  in  the  re- 
plication ;  and  when  the  defendant  takes  iffue  on  one  of 
tfteie  fairs,  he  admits  the  other  to  be  true,  and  fo  it  need 
not  be  proved. 

And  where  to  a  plea  of  the  ftatute  of  limitations  the  Burncll  v. 
plaintiff' replies  a  bill  of  Middlesex  fued  out  on  a  day  certain,  Braund. 
and  the  defendant  rejoins  that  he  did  not*  promife  at  any  2\Ha*1Sl*t- 
jirac  within  fix  years  next  before  the  fuing  out  any  precept  j^ss. 
called  a  bill  of  JtfiddJefex,  the  plaintiff  cannot  give  parol  evi- 
dence ef  the  time  of  fuing  out  the  writ  only,  but  he  muft  pro- 
duce tie  writ  itfelf,  for  the  writ  ftated  in  the  replication  is 
lot  admitted,    but  the  iffue  is  joined,  that  the  defendant 
fed  not  fue  out  any  writ. 

8.  "  By 
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%.  «  By  Je&.*4*  of  ftat.  21  Jtor.  1.  r.  6.  if  the  judgment 
"  has  been  arretted  or  reverfed  for  error,  or. the  defendant 
"  has  been  outlawed,  and  the  fix  years  expire,  the  plaintiff 
"  may  bring  a  new  action,  provided  he  does  it  within  one 
"  year  after  fuch  judgment  has  been  arretted,  tsfr.  or  the 
«'  outlawry  has  been  reverfed." 

3.  How  the  Statute  is  fa  be  pleaded. 

"  Where  the  caufe  of  action  is  to  arife  from  an  executor) 
«  con/ideration,  as  fome  act  to  be  performed  and  a  promife 
u  to  pay  in  confequence  of  it,  there  non  affumpfit  infra  fen 
"  annos  is  not  the  proper  plea;  for  the.  affumpfit  does  not 
«c  arife  till  the  consideration  is  performed,  which  may  be 
"  long  after  the  promife  made  :  it  ftiould  be  aBio  non  ac- 
c«  crevit  infra  fex  annos!9 

-  As  in  affumpfit  the  plaintiff  declared  that,  in  confiderationj 
that  he,  at  the  requeft  of  the  defendant,  would  admit  A* 
and.  B.  as  guefts  to  diet  them,  that  the  defendant  promifed 
to  pay  fo  much,  and  avers  that  he  did  fo  admit  them :  the 
defendant  pleaded  non  affumpfit  infra  fex  annos,  and  on  de- 
murrer  it  was  held  to  be  a  bad  plea  :  for  it  was  not  mate- 
rial when  the  promife  was  made,  if  the  capfcof  aftion 
was  within  fix  years,  from  which  time  only  the  ftatute  be. 
gins  to  run,  and  the  dieting  might  be  long  after. 

"  This  is  the  cafe  of  affumpfit  generally  ;  where  the  ao 
"  tion  is  indebitatus  affumpfit  it  is  different,  as  this  laft  is  for 
«  a  fubfifting  debt." 

For  where  to  fuch  an  action  of  indebitatus,  afumjfit 
founded  on  a  promife  to  pay, on  demand,  the  defendan 
pleaded  non  affumpfit  infra  fex  annos%  and  the  plaintiff  de 
murred  for  caufe,  that  the  plea  mould  be  "  that  there 
u  no  demand  within  fix  years,"  or  «  mn  affumpfit  withi 
w  fix  years  after  demand :"  but  the  court  held  the  pk 
good :  "  for  an  indebitatus  affumpfit  (hews  a  debt  due  at  th 
"  time  of  the  promife  made,  and  fo  the  plea  is  good, 
But  it  had  been  otherwife  had  the  duty  arifen  from  a  colls 
tend  matter. 

4.  Another  plea  in  this  action  is  bankruptcy  in  the  pk\ 

tiff:  for  if  pleaded,  it  is  a  fufficient  bar  to  the  action  i 

the  defendant ;  or  if  proved  at  the  trial,  that  the  plaint 

.  was  a  bankrupt  at  the  time  of  the  work  or  labour  done, 

will  be  fufficient  to  nonfuit  him. 

«  But  this  is  a  good  plea  only  where  the  action  is  for 
u  debt  due  to  the  bankrupt  before  bis  bankruptcy,  far  he 
«  maintain  an  action  for  what  he  earns  after  his  bankruptcy 
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Fot  wher*  to  affumpfit for  bufinefs  done  as  an  attorney,  Chippendale  v. 
the  defendant  pleaded  that  the  plaintiff  was  a  bankrupt,  Th°mU«fon. 
and  the  commiflion,  in  full  force,  the  plaintiff  replied  that  B"£  cwjkas " 
the  bufinefs  was  done  after  the  alignment,  and  for  the  neceffary  B.L..  459. 
fupport  of  himf elf  and  his  family  ;  to  this  was  a  rejoinder  that      , 
the  plaintiff  had  not  obtained  his  certificate,  and  a  demur- 
rer.    The  court  were  of  opinion,  that  though  the  aflignees 
might  feize  the  bankrupt's  future  effects,*  yet  that  no  other 
perfon  could  fay  that  he  had  not  a  property  in  his  own  earn- 
ings,  that  the  aflignees  could' not  contract  for  the  bank- 
rupt's labour,    nor  let  him  out,    and*  therefore  they  over- 
ruled the  demurrer. 

«  But  if  the  defendant  pleads  bankruptcy  in  the  plaintiff, 
tt  he  muft  alfo  plead  the  comfiiffion  and  ajfignmentP 

For  where  he  pleaded  only  that  the  plaintiff  was  a  bank-  Cary  ▼.  Crifp. 
rapt,  and  fo  all  his  goods,  toV .  belonged  to  the  comrnif-  Salk- Io8- 
fioners,  the  plaintiff  demurred  and  had  judgment  *,  for  till 
the  alignment  the  property  of  the  goods  is  not  taken  out  of 
the  bankrupt. 

2.  "  So  that  the  defendant  was  a  bankrupt  and  had  obtained 
:     «  his  certificate,   is  a  good  plea  to  difcharge  all  debts  due 
u  before  his  bankruptcy." 

t.  But  it  is  a  bar  to  fuch  debts  only  at  could  be  proved 
1    under  his  comnrijjion. 

Therefore  where  the  plaintiff  had  joined  the  defendant  Paul  ▼.  Jone*. 
in  giving  a  warrant  of  attorney  to  confefs  a  judgment  as  a  *  Term  Rep. 
I    fecurity  for  money  payable  at  a  future  day  as  a  furety,  the  SM* 
defendant  became  a  bankrupt  before  the,  plaintiff  had  paid 
any  money  on  account  of  the  fecurity,    though  it  had  been  de- 
manded of  him  before  the  defendant's  bankruptcy ;  it  was 
adjudged,    that  though  a  party  is  liable  for  another  by  a 
contract  prior  to  the  bankruptcy,  yet  if  he  has  not  actually 
paid  the  money  before  the  commiflion,  he  cannot  prove  it 
under  the  commiflion,    and  fo  he  is  not  barred  by  the  cer- 
tificate. 

So  where  the  cafe  was,  that  the  plaintiff  having  become  Goddardv.  Van- 
bail  for  the  defendant,  a  judgment  was  obtained  againft  him  derheyden. 
on  the  bail  bond  in  Michaelmas  Term  1763,  on  which  he  J  SSt^p. 
brought  a  writ  of  error;  in  March  1764,  the  defendant  be-  764. 
came  a  bankrupt :  in  Trinity  Term  1764,  the  writ  of  error 
wasnon-profled,  and  in  January  1765,  he  paid  the  money 
to  the  plaintiff  in  the  action,  and  in  May  1765,  the  bank- 
rupt obtained   his  certificate.     To  an  action  brought  the 
iwkropt  pleaded  his  certificate,  which  was  held  to  be  no 
far;  for  as  the  pUintiff  had  not  paid  the  money  till  long 

after 
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after  the  bankruptcy,  he  could  not  fwear  that  it  was  a  debt 
due  at  the  time  of  the  bankruptcy,  and  fo  could  not  prove 
it  under  the  com  million,  and  therefore  it  was  not  barred  bf 
the  certificate. 

"  But  where  the  debt  could  have  been  proved  under  the 
«  commiffion,  the  certificate  fhall  be  a  bar  to  the  action." 

fcrooksv.Lioyd.     Therefore  where  the  plaintiff  had  joined  the  defendant 

iTcrmRep.i7- asfurety  in  a  bond  payable  by  inftallments,    and  after  fa- 

MT^Vium,t  fault  in  the  &$  iflflaUment  the  defendant^  became  a  baak- 

^x&V.  "■P*  >  lt  was  '1C^  ^at  a8 t*1*8  cou^  not  have  been  proved  by 

flat.  7  Geo.  i.  c.  31.  under  the  bankrupt  commiffion,  that 

it  mould  be  difchafged  by  his  certificates  which  therefore 

was  a  bar  to  the  action. 

2.  "  But  though  by  his  certificate  a  bankrupt  U  dif- 
"  charged  from  all  debts  due  at  the  time  of  the  coramif- 
"  fion  fued  out,  yet  he  may  make  himf elf  liable  for  a  debt  due 
**  before  his  bankruptcy,  by  a  new  promtfe  before  his  certificate 
«  obtained" 

Trcman  v.  As  in  this  cafe,  where  the  bankrupt  was  indebted  in  two 

Fentoo.  notes  to  the  plaintiff,  who  did  not  prove  them  under  the 

Cowp.  544.       commiffion,  and  on  cancelling  them  the  bankrupt  gave  him  • 

a  note  for  little  more  than  half  their  amount ;   this  was 

held  to  be  a  good  debt,  and  recoverable  after  the  bankrupt 

had  obtained  his  certificate. 

Cockfliot  v.  But  had  the  note  been  given  as  a  confideration  to  induce 

Bcnnet.  the  plaintiff  to  fign  the  defendant's  certificate,  it  had  beet 

its'™*?.'     void  under  ftat'  S  Gi0m  2*  or  if  lt  had  ^cea  obtaincd  ty c°- 
ercion,  it  had  been  in  like  manner  void. 

Wickes  v.Stra-       4.  A  certificate  under  a  joint  commiffion  fhall  difcharge 
Kan«  a  feparate  debt ;  for  feparate  debts  may  be  proved  under  a 

2  Stra.  1XJ7.     j0jnt  commygon  by  a  Chancellor's  order  on  petition. 

5.  «  By  ftat.  5  Geo.  2.  c.  30.  The  eflfefts  of  a  bankrupt 
"  againft  whom  a  fecond  commiffion  has  iffued,  are  always 
"  liable  to  his  debts,  except  on  the  fecond  commiffion  he 
"  has  paid  fifteen  millings  in  the  pound  $  therefore  in  fad 
"  cafe  the  certificate  is  no  bar." 

Thornton  r.  And  though  thcfrfi  commiffion  had  been  fuperfeded  by  CO* 

Dallas.  fent  of  the  creditors,  they  having  received  a  compofitkm 

Bought  46.       ytt  jn  ^  cafc  0f  a  feCond  bankruptcy,  the  bankrupt  m«J 

pay  fifteen  (hillings  in  the  pound :  for  the  ftatute  has  A 

words  in  it,  «  compounded  their  debts**  a 

1 
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Thefe  ate  cafes  in  which  the  bankruptcy  has  happened 
at  the  time  of  the  action  brought,  and  the  certificate  been 
obtained. 

1.  But  where  the  caufe  of  action  was  before  the  bank-  Graham  v. 
luptcy,  and  the  action  commenced  during  the  bankruptcy,  ^^£  r 
but  the  certificate  not  obtained  till  after  the  judgment,  fo  that  it 

could  not  be  pleaded,  the  bankrupt  (hall  be  difcharged  by 
application  to  a  judge. 

2.  Where  the  party  becomes  bankrupt  after  the  atlion  cont*  Paris  v.  Salkeld. 
mencedf  he  may  plead  the  bankruptcy  puis  darrein  continue  *  wi&  *37» 
once,  which  muft  be  received  if  verified  by  affidavit ;  but I3y* 

in  filch  cafe  it  is  not  fufficient  to  fay,  "  that  on  fuch  a  day 
"  he  became  a  bankrupt ;"  Cut  lie  fhould  add,  "  that  he 
«  had  conformed  to  the  ftatutes  concerning  bankrupts/'  or 
it  is  bad. 

Note.    When  a  bankrupt  is  fued,  it  is  ufual  to  apply  by  %  wi£  41* 
motion  to  the  court  to  difcharge  him   on  common  bail, 
*  winch  on  a  proper  affidavit,  is  done  or  refufed  according  to 
the  circumftances ;  as  in  this  cafe. 

5.  The  next  plea  I  (hall  confider  is  that  of  a  Tender. 

«  Wherever  the  defendant  admits  the  money  is  due  to 
«  the  plaintiff  it  muft  be  pleaded  in  the  form  of  a  ten- 
«  der." 

For  where  to  affumpfit  for  money  had  and  received,  &c.  French  v.  Wat- 
the  defendant  pleaded  non  affumpfit  to  the  whole  of  the  plain-  fon* 
tifPs  demand,  except  ten  guineas ;  and  as  to  that  faid,  that  %  W     74" 
he  was  ready  and  had  always  been  ready  to  pay  the  fame;  this 
on  demurrer  was  adjudged  to  be  a  bad  plea  :  for  whether 
defendant  was  always  ready  to  pay  or  not,  is  not  iffuable  ; 
it  fhould  have  been  pleaded  as  a  tender.  - 


1.  Where  the  agreement  is  to  pay  at  a  certain  time  a  Giles  v.  Han. 
tender  at  that  time,  and  always  ready,  is  a  good  plea ;  but  Salk-  ***• 
where  the  money  is  due  and  payable  immediately  by  the 
.agreement,  the  party  muft  plead  tout  temps  prift  from  the 
time  of  the  promife  :  and  therefore  in  fuch  cafe  this  plea  is 
had  after  an  imparlance,  for  by  that  it  appears  that  the  de- 
fendant was  not  always  ready. 

I    But  a  tender  may  be  pleaded  after  an  imparlance  by  leave  Bailey  v.  Hold- 
mfthe  court,  under  particular  circumftances  s  as  where  the  writ  fto?e« 
Ik  returnable  in  EafUr  term,  and  the  declaration  not  de-  ™£  •  * 6  *x* 
■bered  till  die  day  before  the  Efibign  day  of  Trinity  term, 

w  and 

I 
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BnOerK.P.  and  the  defendant  lived  in  Shrepfbire,  fo  that  the  agent 
is*-  could  not  get  inftra&k>ns  in  time. 

Sweatland  ▼-  2'  Where  the  a&ion  is  indebitatus  affumpfit  if  the  dcfend- 

Squire.  '  ant  pleads  a  tender,  ft  muff  be  with  a  tout  tempt  prifl  gene- 
a  Salk,  613.  raHy .  for  when:  it  was  that  he  was  taut  temps  prtft  after  the 
tender  y  it  was  held  ill  on  demurrer ;  for  it  is  not  enough 
that  he  was  always  ready  after  the  tender,  for  the  money 
was  due  before,  and  the  negleft  of  payment  was  a  delay,  a 
breach  of  contrail,  and  a  caufe  of  action  ;  and  therefore 
the  plaintiff  (houid  have  judgment  for  the  time  which  wis 
unanswered. 

Jobnfon  v.  Lan-  3«  It  was  adjudged  on  demurrer,  that  a  tender  was  plead- 
caftcr.  ahle  to  a  quantum  meruit. 

I  Stra.  576- 

Fcrrand  v.  4-  Where   there  is  ho  certain  time  in  the  promife  for 

Pearfon.  payment  of  the  money,   the  defendant  is  to  be   always 

Pafch.  %  Geo.  1.  jfcady^  and  when  he  pleads  femper  par  at  us,  the  plaintiff  muft 
teulkr  N.  P.  ^n  his  replication  ihew  a  fpecial  requeft  and  refufaJ,  if  there 
156-  be  any,  for  the  requeft  laid  in  the  declaration  is  not  mate- 

rial nor  traverfable. 


lAncafhire  v. 
Kiltingworth. 
»Salk.  643. 


5.  Where  a  time  and  place  is  fixed  for  payment,  if  the 
parties  meet,  he  that  pleads  a  tender  muft  alfo  plead  a  re- 
fufal,  or  fuch  plea  will  be  bad  on  demurrer,  though  good 
after  a  verdi ft ;  but  if  one  be  abfent,  the  other  muft  ihew 
that  he  was  at  the  time  and  place,  and  made  the  tender;  in 
which  cafe  he  muft  {hew  at  what  time  of  the  day  he  was 
there,  and  how  long  he  ftaxd ;  for  he  ought  to  fhew  that  H 
has  done  all  that  could  be  done  to  accomplifh  what  by  his 
agreement  he  was  bound  to  do.  5  Co.  114.  Teh.  38.  Cm 
Jac.  13. 

And  in  fuch  cafe,  the  laft  part  of  the  day  is  the  time  by 
law  appointed  for  a  tender,  unlefs  the  circumftances  of  the 
cafe  point  out  another  time,  as  payment  on  the  transfer  of 
flock,  which  muft  be  from  ten  to  twelve. 

A  tender,  and  that  he  has  been  always  ready  fince  the 
death  of  the  inteftate,  is  a  bad  plea  by  the  adminiftrator  :  it 
fliould  be  that  his  inteftate  was  at  all  times  during  his  life 
from  the  making  of  the  promife  ready  to  pay,  and  that  he 
has  been  always  ready  fince  his  inteftate's  death* 

Under  the  head  of  a  .tender  falls  the  cafe  of  payment  4 
money  into  court, 

Prttarv.Shd-        i.  For  wherever  the  defendant  pleads  a  tender,  be  mqf 
ton.  always  pay  the  money  into  court  he  admits  to  be  due  ;   fd 


Clemens  v. 
Reynolds. 
Sayer  Rep.  1 8. 


x  Stra.  638. 


Withou 
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without  that,  it  is  no  pica,  and  the  plaintiff  may  fign  judg- 
ement! 

2.  If  the  defendant  pays  money  into  court,  but  does  not  Hand  t.  Ladr 
afterwards  pay  the  plaintiff  his  cojls  up  to  that  time,    the  Hfdy* 
plaintiff  may  go  on  with  his  action.  *  Stra* Iaac* 

3.  If  after  money  paid  into  court,  the  plaintiff  proceeds  3  Black.  Com. 
in  his  a£tkm,  it  is  at  his  own  peril :  for  if  he  does  not  prove  3^4* 
!      more  due  than  is  fo  paid  into  court,  he  (hall  be  noufuited, 
I      and  the  defendant  have  his  coils;  for  a  tender  and  refufal  A??Q* 

1         M-r  t  n.  *  Vent.  %n% 

djfenarges  colts. 

As  to  what  Jball  be  a  good  Tender. — It  is  fettled, 

1.  That  if  the  defendant  proves  a  tender  in  bags  it  is  Wade's  caf* 
fufficient,  for  it  is  the  receiver's  bufinefs  to  tell  it :    but  if  s  ^J.114' 
the  defendant  fays,   "  here,  I  am  ready  to  pay  you/'  and  4 
yet  holds  the  bags  all  the  time  under  his  arm,  it  is  no  good 
tender. 

2;  A  tender  in  foreign  money  made  current  by  procla-  $.  c.  2  Rrf. 
I      marion,  is  a  good  tender. 

And  Note.    That  the  defendant  cannot  plead  non  a  Jump-  Dowgallr. 
//  to  all  the  counts  and  a  tender  befide.  Bowman. 

3  Wilt  145. 

6.  Another  plea  in  this  action  is  that  of  Infancy. 

Though  this  may  be  alfo  given  in  evidence  of  the  gene-  DatVy  v. 
ral  iflbe  of  nan  a/Tarn pfit,  for  the  promife  of  an  infant  is  abfi-  Bajdwr. 
1*ei,voiJ.  Salk.*79. 

«  The  general  rule  in  the  cafe  of  infants  is,    that  they      v 
41  are  liable  on  no  contracts,  except  for  tiecej/aries,  as  meat, 
«  drink,  education,  clothes,  &V." 

!.  But  neceffaries  for  an  infant's  wife  are  neceflaries  for  Tomer  y. 
himfelf,  -and  he  ihall  be  liable ;  but  if  furniflied  in  order  for  Frifby- 
the  marriage,  he  is  not  liable :  for  (he  was  not  then  his  wife,  x  Stra  l6S* 
nor  the  goods  f  nrniflied  on  his  credit. 

*.  So  if  one  under  age  contracts,  for  the  nurfing  of  his  Bac.  Max. 
child,  it  ihall  be  deemed  a  lawful  contract,  and  he  (hall  be  *8  Max. 
UaUe. 

3.  u  So  whatever  u  for  the  benefit  of  an  infant's  eft  at  e^  he 
«  ftall  be  liable  to  in  this  action/1 

M  As 
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Evelyn  v.  Chi- 

chcftcr. 

3  Burr.  17 1 7. 


Kirton  v.  El- 
liott. 
%  BuHl.  69. 

Eirlc  v  Peclc. 
Salk.  386. 


Ellis  v.  Ellis. 
Caf  K.B.  197. 


As  where  a  copyhold  eftate  defcended  to  an  infant  and  a 
reafonable  fine  was  aflefled,  it  was  adjudged,  that  indebita- 
tus affumpfit  lay  againft  the  infant  for  that  fine  when  he  at- 
tained his  full  age,  he  having  enjoyed  it  during  the  time  of 
his  infancy.  And  Jufiice  Fates  was  of  opinion,  that  it 
would  lie  during  his  infancy,  though  debt  would  not.  1  LA. 
Raymond y  30. 

So  if  a  leafe  be  made  to  an  infant,  and  he  occupies  and 
enjoys  under  fuch  leafe,  he  is  chargeable  for  the  rent  in- 
curred during  the  time  he  continues  in  pofieflion. 

4.  But  though  an  infant  is  liable  on  his  contract  for  ne- 
ceffaries,  yet  if  one  lends  money  to  an  infant,  even  to  pay 
for  neceffaries,  the  infant  is  not  liable  ;  for  it  may  be  mif- 
applied,  and  therefore  the  law  will  not  truft  him  with  the 
expenditure ;  but  it  is  at  the  peril  of  the  lender,  who  muft 
lay  it  out  for  him,  for  then  in  fadl  it  is  providing  him  with 
neceffaries  :  befides,  the  affumpfit  is  founded  on  the  lending, 
not  on  the  application. 

So  that  if  the  plaintiff  proved  that  the  money  was  lent 
to  pay  for  nece(Taries,  and  applied  to  that  purpofe,  he  might 
'be  entitled  to  a  verdift :    but  in  fuch  cafe  the  defendant 

fhould  rejoin  and  take  iflue  on  the  expenditure. 

.1 

"  And  therefore  in  fuch  cafe,  where  infancy  is  pleaded, 
"  «  that  the  goods  were  neceffaries  J  is  the  only  proper  re- 
"  plication." 

Clowes  v.Brook.  For  where  in  affumpfit  on  a  farrier's  bill  and  infancy 
»Stra.  izoi.  pleaded,  the  plaintiff  replied,  that  it  was  for  neceffaries 
for  the  infant's  horfes  :  on  demurrer,  the  replication  was  held 
to  be  bad  :  for  non  conjlaty  that  the  horfes  were  neceffaries  for 
the  iufant.  The  replication  fhould  have  been  generally, 
«  that  they  were  neceffaries,"  and  then  have  left  it  to 
evidence,  if  the  things  furnifhed  were  not  neceffaries, 
from  the  circumftances  of  the  defendant's  health  atip!  for- 
tune. 

• 

5.  "  Goods  furnifhed  to  an  infant  in  the  way  of  his  trade, 
«  are  not  neceffaries,  and  therefore  he  is  not  liable  ;  for  the 
«  law  will  not  allow  him  to  trade,  which  may  ruin  him." 

In  affumpfit  for  goods  fold  and  delivered,  the  defendant 
pleaded  infancy,  replication  that  they  were  pro  neceffark 
vitlu  i*f  apparatu  ad  manutentionem  futnilia  fu*.  The  dc« 
fendant  rejoined,  that  he  was  a  mercer  at  &hreivfbury%  and 
bought  thefe  wares  to  fell  again,  and  travcrfed  that  they 
were   pro    neceffario,    &c.  demurrer    thereupon :    and   per 

curiam, 


"Whimngham  v 

Hill. 

Cro.  Jac.  494. 
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a&iafhy  this,  buying  for  the  maintenance  of  his  trade, 
though  he  gains  thereby  Jiis  living,  fhall  not  bind  him,  for 
an  infant  fhall  not  be  bound  by  his  bargain  for  any  thing 
but  neceffaries,  as  meat,  drink,  or  learning. 

And  this  was  fo  ruled  by  Chief  Juftice  Lee  in  this,  cafe,  WhywaH  v. 
which  was  an  a&ion  for  tobacco,   fent  to  the  defendant,  Champion. 
who  was  an  infant  and  kept  a  fhop  in  the  country  •,  which  *  tra" xo  *" 
the  court  held  would  not  He   againft  an  infant,  whom  the 
law  would  not  fuffer  to  trade- 

Though  in  another  cafe  before  Mr.  Baron  Clarke,  wherein  Bull.  N.  P.  154. 
the  defendant  gave  nonage  in  evidence,  it  appeared  that 
he  had  fet  up  a  farm,  and  bought  the  fheep  from  the 
plaintiff  to  flock  it :  the  judge  charged  the  jury  to  find 
for  the  plaintiff;  and  faid  he  thought  the  law  fhould  not 
put  it  into  the  power  of  infants  fo  to  impofe  on  the  red  of 
the  world. 

"  And  fo  much  are  the  contracts  of  infants  deemed  void 
€t  for  any  thing  but  for,inece^^arie3.,, 

That  if  an  infant  contrafts  debts  for  articles  not  necef-  Stone  v.  ivithy- 
£ries,  and  dies,  and  his  executor  promifes  to  pay,    yet  it  Poole* 
fhall  not  bind  the  eftate  :    for  the  contraft  on  which  the  Cro' EhXm  "  ' 
promife  was  founded  being  void,    the  promife   fhall  be 
deemed  fo  too. 

u  But  where  an  infant  is  fub  pot  eflate  parentis  %  and  living 
"  in  the  houfe  with  his  parents,  he  fhall  not  then  be  liable 
w  even  for  neceffaries." 

Therefore  -where  the  a&ion*  was  for  caps,  and  other  or-  Bambridge  v. 
namental  apparel ;    it  being  proved,    that  the   defendant  ^"j^t 
was  an  infant,   and  lived  all  the  time  with  her  mother-,  it  *      '  '     p' 
was  ruled  by  the  court,  that  under  thefe  circumftances  the 
infant  could  not  bind  herfelf  even  for  neceffaries  ;  for  that 
what  was  fit  and  proper  for  infants  under  fuch   circum- 
ftances was  to  be  left  to  the  direction  of  their  parents,  and 
allowing  fuch  contrafts  would  .be  to  encourage  extrava- 
gance. 

6.  "  But  though  an  infant  is  thus  exempt  from  all  de-  Southerton  v. 
"  roands,  except  for  neceffaries,  yet  if  goods,  not  neceffaries,  Whitlock, 
"  have  been  delivered  to  an  infant,  and,  after  his  coming  of l  &tra*   9°' 
**  ag*>  he  promifes  to  pay  for  them,  he  thereby  ratifies  the 
u  contract,     and   fhall  be  bound    to   pay.       And    what 
"  amounts  to  fuch  confirmation  fhall  be  matter  to  be  left 
u  |o  the  jury." 

M  a  "  But 
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"  But  where  an  infant  fd  binds,  himfelf  by,  a  new  pro* 
«  mife,  he  fhall  not  be  bound  farther  than  the  prouufe  cx> 
«  tends." 

Green  v.  For  where  under  a  plea  of  the  general  iffnp  infancy  was 

barker.  given  in  evidence  by  the  defendant,  the  plaintiff's  county 

^ffD«!$6-MSS.  "lcn  P**  evidence  of  a  promife  after  be  came  of  age%  to  pa} 

'  halfa-crown  in  the  pound;  it  was  ruled  by  Ju/fice'Fofler9  that 

this  new  promife  mould  bind  him  to  pay  to  the  extent  of  it> 

but  no  further. 

BonhwXck  v.  And  where  to  a  plea  of  infancy  the  plaintiff  replies,  that 

Carrethers.  '      the  defendant  had  ratified,  his  promife  after  coming  of  age, 

i  Term  Rep.      and  thc  defendant  rgoins  that  he  had  not  fo  ratified  his 

*4**  promife  after  full  age,    upon  which  iffoe  is  joined.      It  is 

fufficient  for  the  plaintiff  to  prove  the  promife ;    and  the 

proof  that  the  defendant  was  not  then  of  full  age  lies  upon  the  ' 

defendant^    though   the  affertion  that  he  was  of  full  age 

makes  part  of  the  plaintiff's  replication  ;  for  whether  of  age 

or  not,    is  a  matter  which  lies  within  the  defendant's  own 

knowledge,  and  not  within  the  plaintiff's. 

Jtkyll  v.  Pater-.      But  where  there  was  a  plea,  of  infancy,  and  at  the  trial 
W  the  counfel  for  the  defendant  would  have  called  his  father 

g"  Hmss  5      t0  Prove  k*8  nonage  at  the  time  of  the  contra£t :  the  court 
'  3' J  refufed  to  admit  him*  for  he  was  named  guardian  on  the  re- 

cord) and  fo  was  liable  to  the  cofts  of  the  acliotu 

"  But  where  the  plaintiff  relies  on  a  new  promife  made 
"  after  full  age,  the  infant  muft  always  be  charged  on  the 
.  u  fttnple  contracl" 

Caorcr  v,  Dave-  ^or  w^icre  an  infant  bought  a  chariot  and  horfety  and  gate 
nam.  a  fn%k  kond  for  the  money,  and  after,  at  fu|l  age  promifei 

Ti-in.  19  Car.  %.  to  pay,,  this  matter  being  fpecially  found,,   the  court  was 
ft  il'n  p         of. opinion  that  the  comraft  was  fo  extinguiftied  by  the 
5    bond,  that  it  did  not  remain  to  be  a  confederation  for  his 
promife  at  full  age,  and  fo  they  gave  judgment  for  the  de- 
fendant. 

Ayliffv.  Arch-  But  if  the  things  furniflied  were  neceffaries%  an  infant  may 
daN.  bind  himfelf  by  bond*  but  it  muft  be  in  a  bond  to  the  exa& 

CrcEliz.  290.   amount  an(|  value  of  the  neceffaries  furniflied ;    for  where 

it  was  with  a  penalty  %  it  was  adjudged  to  he  void,  but  that 

a  fingle  band  had  been  good. 

r.Lflcil  v.  Lee.  And  fo  where  an  infant  gave  a  fingle  bill  for  payment  of 
1  Lev.  *7.         neceilarics,  it  was  held  good  againft  the  infant. 

7.  «  But  though  an  undertaking  or  promife  is  made  to 
"  an  infant,  in  conftdcration  offveb  infant's  promife9  though 

«  this 
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«  tkis  18  void*  yet,  if  the  ^romife  Is  for  the  infanfs  benefit > 
«  be  may  toahrtain  an  aclion  on  it." 

■As  in  this  cafc,    which  tras  that  of  icutu'al  prornifes  to  Holt  v.  Wood, 
ftbfrry,  attd  one  of  the  parties  was  an  infant,  the  infant  to-  a  Stra#  973- 
covered  damage*  for  bteach  of  the  prottiife  of  marriage. 

7.  It!  effumpfit  -tinder  the  ftatute  for  ufe  and  occupation  of  Lewis  v.  Willi* 
anhoufe,  by  permfffion  of  the  plaintiff}  nil  haWit  in  tcne- l  Wilf*  31* 
Mentis  n  a  wd  plea.  For  the  aclion  is  founded  on  the  pro- 
nftfcs,  and  therefore  if  the  plaintiff  had  an  equitable  title, 
cfr  ho  trtle  at  all,  yet  if  the  defendant  enjoyed  by  permif- 
fion  of  the  plaintiff,  it  is  fuftcient.  For  it  is  not  neceflary 
for  the  plaintiff  to  fay,  that  it  was  his  houfc,  any  more 
than  in  ajfdmpfit  for  goods  it  is  neceflary  to  fay  that  they 
*ere  his  goods.  But  the  plea  would  be  good  at  com- 
mon law,  for  there  an  interefl  is  fuppofed  to  pafs  from  the 
leffor. 

B.  tt  A  judgment  for  a  defendant  in  one  perfonal  a  ft  ion  >  is 
u  a  good  bar  to  another  perfonal  aclion  for  the  fame  caufe,  ana 
w  is  therefore  a  good  plea,  (6  Co.  7.)  But  the  caufe  of 
u  aclion  muft  be  fpecially  ftated  to  be  the  fame." 

As  where  the  defendant  being  a  creditor  to  a  bankrupt.  Kitchen  v. 
had  ftgned  judgment  on  a  bond  of  the  bankrupt's  on  the  c^J?f^1, 
9th  of  March,  and  fued  out  a  writ  of  fi.fa.  thereon,  under  %77£     Rcp' 
which  the  fheriff  levied  the  money  :    on  the  9th  of  April  3  wilf.  240* 
the  commiflion  Was  fued  out,  and  in  Michaelmas  Term  fol-  s-  C." 
lowing,  the  affignees  brought  trover  for  the  goods  fo  taken 
under  the  execution,    and  had  a    verdict  againft    them. 
They  afterwards  brought  ajfirmtfu  for  the  money  arifing 
from  the  fate   of  the  fame  goods  >   the  defendant  having 
pleaded  die  Former  recovery  in  trover,  it  was  held  to  be  ill, 
fir  want  of  the  proper  averments  to  fupport  the  plea,    viz. 
that  thd  quejlion  or  caufe  of  aclion  was  the  fame.     Afterwards  %  Black.  Rep; 
the  parties  going  to  trial  on  other  iffues,  the  fpecial  matter  8*7* 
was  found,  though  further  that  the  bankrupt  had  commit-  3  w     3°4' 
ted  an  aft  of  bankruptcy  before  the  9th  of  March,  viz.  in  the 
February  preceding :  But  the  court  held  clearly  that  the  af- 
fignees having  failed  in  the  aclion  of  trover,  could  not  re- 
cover in  afjumpftt  for  the  price  of  the  fame  goods.     And 
the  teft  when  one  aclion  {hall  be  a  bar  to  another  is,  when 
the  fame  evidence  is  required  in  both  aclion?,  as  was  the  <ftfe 
in  this. 

9.  "  That  the  money  for  which  the  aclion  is  brought  willes  v.  Nccd- 
«  has  been  attached  in.  the  defendant's  hands,  by  foreign  aU  \^rd  R 

l<  taclment,  xg^ 
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"  taehment,  is  a  good  pica  :  fo  it  may  be  given  in  evidence 
"  on  the  general  iflue."  Vid.  plen.  A&ion  of  Debt.  chap.  2. 

palmer  v.  But  if  the  defendant  pleads  fuch  foreign  attachment  at 

HLd  r  ^e  ^Ult  °^  J*  ^*  or  £ites  *'  *n  cv^encc>    ke  ftould  prove 

7»7.  aym'  i^0t  ^e  pla*ntW war  indebted  to  J.  S.  for  otherwise  it  might 
be  a  collufion  between  J.  S.  and  the  defendant  to  defraud  ' 
.  the  plaintiff.  But  the  plaintiff  is  at  liberty  to  (hew  that 
the  fuibin  London  for  the  attachment  was  commenced  after 
an  original  filed  by  the  plaintiff  againft  the  defendant,  for 
that  would  avoid  the  operation  of  the  foreign  attachment, 
the  fiat  being  actually  commenced  in  the  courts  above, 
when  the  attachment  took  place. 

Savaged  cafe.         As  where  in  ajfumffit  on  a  note  of  hand  given  by  the  de- 
6alk.  api.  fendant  to   the   plaintiff,    and  non-affumfjit  pleaded,    the 

plaintiff  proved  the  note  in  evidence  :  the  defendant  in  dis- 
charge of  himfelf  produced  the  record  of  a  foreign  attach- 
ment, whereby  the  faid  debt  was  attached  by  city  procefs 
for  fatisfaftion  of  a  debt  demanded  there  of  the  plaintiff, 
•  and  was  there  condemned :  it  was  ruled  by  Trev&r>  Cb. 
Juft.  that  this  was  a  good  difcharge  ;  but  that  if  the  plain- 
tiff could  have  (hewn  the  original  wherein  he  declared  to 
have  preceded  the  attachment,  fo  that  it  would  have  ap- 
peared that  this  court  was  in  pojjeffion  of  the  aclion  to  recover 
the  debt  before  it  was  attached^  that  in  that  cafe  the  plaintiff 
(hould  recover,  nqtwithitanding  the  attachment. 

Brook  v.  Smith.  And  in  this  cafe  as  to  how  it  may  be  pleaded,  and  how 
Salk.  a8o.  given  in  evidence  on  the  general  iflue,  it  was  ruled,  that  if 
the  attachment  and  condemnation  be  before  the  writ  purcbafed, 
that  it  may  be  given  in  evidence  on  the  general  iflue,  be- 
caufe  there  is  an  alteration  of  the  property  before  the  ac- 
tion brought ;  but  if  the  attachment  only  be  before  the  writ 
f  purchafed,  but  not  the  condemnation,  it  ought  to  be  pleaded 
in  abatement  of  the  writ;  but  if  the  condemnation  be  after 
the  aclion  commenced,  and  before  the  plea  pleaded,  it  may  then 
be  pleaded  in  bar,  but  (hall  not  be  given  in  evidence  on  the 
general  iflue,  for  that  the  property  is  not  altered  until  con- 
demnation. r 

Openheimerv.        io.  "  Alienage  in  the  plaintiff  is  a  good  plea  in  abate- 
I*vy.  €i  mcnt,  but  it  muft  be,  that  he  is  an  alien  enemy ;  for  alien 

%  m«.  io*a.     a  fr;cntjs  may  maintain  perfonal  aaions,    and  it  {hall   not 
w  be  prcfumed  that  he  was  an  enemy." 

ii.  "  A  difcharge  wider  the  infolvent  debtors  acl  is  a  rood 
"  plea,"  * 

But 
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But  in  fuch  cafe  the  defendant  (herald  (hew  that  he  was  Turner  v.  Bcalc. 
a  peTfon  within  the  benefit  of  the  ad,    and  that  the  dif-  Salk-  5"- 
charge  was  in  every  refpeft  regular  and  purfuant  to  the 
ftatute. 

12.  "  A  rekafe  is  alfo  a  good  plea  in  this  a£Uon."   • 

And  a  promife  before  it  is  broken  may  be  releafed  by  pa-  May  v.  King. 
rol,    but  after  it  has  been  broken  it  cannot  be  discharged  Cafe  K.B.  ,538. 
without  deed,  by  any  new  agreement,  without  fatisfa&ion. 
"  For  till  there  is  a  duty  or  demand,    there  is  nothing 
f*  whereon  the  releafe  can  operate." 

Therefore  where  to  an  action  on  a  bill  of  exchange,  Drage  v.  Netter. 
againft  the  drawer,  he  pleaded  a  releafe  after  the  bill  drawn,  x  W- R*ym.  65. 
but  before  the  acceptance ;  it  was  adjudged  bad.     For  the 
releafe  was  before  the  defendant  was  chargeable,    the  ac- 
ceptor being  firft  liable. 

13.  Where  an  a£lion  is  brought  by  an  adminiftrator,  it  Hilliard  ▼.  Cox. 
is  a  good  plea    a  that  the  intejlate  was  reftdent  within  a  dif*  Salk-  37- 
ferent  dhctfe  when  he  died\  for  fimple  contract  debts  are  per- 

fonal,  and  the  adrniniftration  mud  be  committed  of  them 
where  the  party  dies.  And  if  a  man  has  two  houfes  ia 
different  diocefes,  and  lives  moftly  at  one,  but  goes  occa- 
sionally to  the  other,  where  he  happens  to  die,  admini- 
ftration  /hall  be  granted  by  the  bifhop  of  the  diocefe  where 
he  died ;  for  he  was  commorant  there,  and  no(t  merely  as  a 
traveller. 

14.  It  would  be  a  good  plea  for  the  defendant  that  all  Ravcc v.  Farmer, 
matters  in  difference  between  him  and  the  plaintiff  had  4  Term  RcP- 
hcen  referred  to  arbitration,  and  an  award  made  thereon  ;    *  * 

but  where  the  defendant  does  fo  plead,  and  the  words  of  the 
reference  are  of  all  matters  in  difpute ;  yet  the  plaintiff  is  not 
precluded  thereby,  but  may  give  in  evidence  that  the  fub* 
jpft  matter  of  the  prefeni  aftion  was  not  before  the  arbitral 
tors,  nor  decided  on  by  them. 

15.  The  laft  plea  I  (hall  con  fide  r  is,  that  of  the  general  Marihall  v. 
jfie,  which  is  non  aJfumpftU     Though  where  the  defendant  Gibbt. 
pleaded  mt  guilty  it  was  held  to  be  good  after  a  verdict,  !£**"  ™**' 
though  if  the  plaintiff  had  demurred,  it  had  been  bad.        Doiwrn!"  * 

x  Lev.  14s. 

Under  this  iflue  the  defendant  may  go  into  equitable  de-  per  Lord  Manf- 
fence :  He  may  prove  a  releafe  without  pleading  it,  and  take  field, 
advantage  of  every  equitable  allowance  poffible.  *  Burr.  10x0. 

So  in  ajfumpftt  for  money  had  and  received,  the  defend-  Dale  v.  Sollet. . 
ait  may,  under  the  general  iflue  pleaded,  give  in  evidence  4  Burr,  ax 33. 

a  re- 
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a  vitamer  of  (o  much  mooey  in  his  hinds  doe  to  him  by 
the  plaintiff,  without  pleading  or  giving  notice  of  it  as  t 
fct-off  j  for  the  plaintiff  can  only  recover  what  in  equity 
and  confcience  is  due,  which  is  what  remains  due  after  aU 
fair  deductions. 

2.  So  he  can  give  payment  in  evidence  on  the  general  iflue, 
or  he  may  plead  it.  For  as  there  is  no  debt,  there  (hall  be 
prefumed  to  be  no  promife. 


Lord  Bernard  v.      3.  So  under  the  general  iffue  he  can  give  an  ufurious 
Saul.  contrail  in  evidence :  for  the  ftatute  having  declared  all  fucb 

contrails  as  abfoluttly  void,  there  can  be  no  affurnpfiu 


z  Stra.  198, 


Ante  161. 


Gordon  v. 
Audi  p. 
4  Ttrin  Rep. 
611. 


%  Sera.  533, 


M'Ltllin  ▼, 
Howard* 
4  Term  Rep* 
D5- 


4.  So  infancy  may  be  given  in  evidence  on  the  general 
iffue,     2  Lev.  144. 

5.  In  an  aft  ion  on  a  promiflbry  note  againft  three  per- 
sons, two  of  whom  were  dated  to  be  outlawed,  and  the  Jaft 
pleaded  non  ajfumpftt,  the  declaration  mifnamed  one  of  the 
parties,  whofe  name  was  on  the  note  ;  it  was  adjudged, 
that  at  the  trial,  the  defendant  who  had  pleaded  might  avail 
himfelf  of  this  variance,  between  the  inftrument  declared 
on  and  that  offered  in  evidence. 

6.  And  in  general  whatever  defeats  the  promife  is 'good 
evidence  on  nm  ajfumpfit :  as  where  a  feaman  had  fued  in, 
the  admiralty  court  for  his  wages,  and  had  judgment 
againft  him  there,  and  afterwards  brought /tjump/it  at  law; 
the  firft  fentence  was  held  to  \t  poncluGvf  evidence  againft 
him. 

7.  As  the  defendant  may  plead  double  under  the  (la* 
tute,  it  muft  be  obferved  that  he  cannot  plead  inctmjifteut 
piear,  as  non  ajfumpfit  to  the  whole  declaration,  and  a  tender 
to  a  part ;  for  if  the  non  ajfumpfit  be  found  for  him*  it  is 
that  nothing  is  due,  whereas  the  tender  admits  fomcthing 
to  be  due. 


4th!y,    OF  THE  VERDICT,    THE   JUDGMENT, 
AND  WRIT  OF  ENQUIRY. 


I.    OF  THE  VERDICT. 


Smith,  &  alt. 
3  Term  Rcr. 
'06l. 


t.  Where  there  are  two  or  more  defendants,  and  one 
fuffers  judgment  to  go  by  default,  and  the  others  go  on  to 
trial ;  the  plaintiff  cannot  be  nonfuhed  as  to  thefe,  though 


\ 
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he  cannot  p*o*e  his  cafe,  but  the  defendant  muft  have  a 
|     verdift. 

2.  "  The  verdift  mould  follow  the  iffue.  For  if  the 
f*  plaintiff  declares  that  the  defendant  affumed  to  do 
«  divers  things,  and  the  jury  find  that  he  affumed  to  do 
«  only  a  part,  the  plaintiff  hath  failccHn  his  Cafe." 

As  where  the  plaintiff  declared,  that  in  confideration  of,  simm*  v-  Wtft- 
tffc.  the  defendant  undertook  and  affumed  to  give  him  13/.  ™[m Cfo'  Eli*: 
a  field  of  hemp,  and  other   matters  *,  and  the  jury  find  that 
the  defendant  only  promifed  to  give  him  13/.     The  de- 
fendant had  judgment. 

So  if  the  plaintiff*  declares  on  an  abfolute  promife,  and  MnAardv.Hop- 
the  jury   find  a  conditional  one,    the  plaintiff  {hall   not  per.EUz.  149. 
hare  judgment :  for  the  promife  in  the  firft  cafe  is  entire, 
and  it  the  plaintiff  fails  in  proving  part,  he  fails  in  the 
whole.     And  in  the  latter  cafe,  the  promife  found  is  not 
that  on  which  the  plaintiff  grounded  his  atlion. 

"  But  where  the  ground  of  the  a&ion  is  not  upon  an 
«  entire  contra£r,  but  merely  in  damages,  there  the  find- 
*'  ing  of  the  jury  may  vary.     Fpr  it  is  a  rule  in  this  a&ion  5  Burr,  90$. 
"  that  the  plaintiff  may  recover  lefs  than  he  goes  for,  but 
u  not  more." 

Therefore  in  an  action  on  a  policy  of  infurance,  where  Gardiner  v. 

the  plaintiff  declared  for  a  total  lofs,  he  was  allowed  to  re-  c«*fl»kt 
*  -  .  .  ,  2  Burr.  904. 

tcover  for  a  partial  one  only.  z  BUck  ^ 

J         So  in'an  action  on  a  promiflbry  note  given  for  different  J? 

I      confiderations,  the  defendant  may  go  into  evidence  of  part  *cr  L,ord 

of  the  confiderations  not  being  performed,  and  fo  that  part  Young  v. 

of  the  note  is    not  due,  or  that  part  has  been  paid,   and  Miiner. 

the  plaintiff  may  recover  the  remainder.  *Vcft*  sitt» ***&• 

r  J  $iGeo.3. 

So  the  jury  may  give  lefs  damages  than  are  proved.     As  Boldero  ▼.  An- 

on  a  promife  to  pay  for  an  horfe  a  farthing  a  nail,  doubling  drew*  a6  Car. 

each  time,  which  would  amount  to  an  immenfe  fum.  BuuTnp1  "56 

2.    OF  THE  JUDGMENT  AND  WRIT  OF  INC^JIRY* 

When  the  jury  fin<J  a  verdici  they  then  fettle  the  quan- 
tum of  the  damages.  But  where  there  is  judgment  by  de* 
fault,  or  on  demurrer,  or  any  other  interlocutory  judg- 
ment, then  the  plaintiff's  right  to  fome  damages  is  deter- 
mined, but  the  expTcfs  fum  is  to  be  fettled  in  damages  by 
the  intervention  of  a  jury  on  a  writ  of  inquiry,  which  goes 
to  the  iheriff,  who  returns  them  when  found  tp  the  court, 
upon  which  the  plaintiff  obtains  final  judgment. 

As 
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As  to  which  thcfe  potnt3  have  been  fettled 

Eaft  India  Com-  i.  In  an  a&ion  on  an  agreement  for  goods  at  a  fale,  and 
P?n7v-  judgment  by  default,  the  defendant  (hall  not  on  a  writ  of 

i  Stra.  612.  inquiry  be  allowed  to  go  into  evidence  of  fraud  on  the/ale;  for 
by  fufftring  judgment  to  go  by  default,  he  admits  the  agree- 
ment as  fet  out  by  the  plaintiff,  and  the  writ  of  inquiry 
is  only  to  fettle  the  quantum  of  the  damages. 

Snowdcn  v.  2-  If tne  a&ion  has  been  on  a  promiflbry  note,  the  note 

Thomas.  in   executing  the  writ   of  inquiry  ought  to    be    proved, 

a  Black.  Rep.  Though  circ  urn  dances  may  vary  this  rule,  as  here  where 
74Wilf  i<*.  tne  defendant's  attorney  offered  to  admit  the  whole,  if  exe- 
s.  C.  &  contra,  cution  was  ftayed. 

Bcvis  v.  Lind-  But  in  proving  the  note,  it  is  not  neceflary  to  be  done 
fciJ-  by  the  fubfcribing  witnefs,  but  it  may  be  done  by  proving 

a  tra.  9.  ^  partv>s  hand.  For  the  note  being  fet  out  in  the  de- 
claration, is  admitted,  and  the  only  ufe  of  producing  it,  is 
to  fee  whether  any  money  is  indorfed  on  it  as  received. 

QrccuT.Heanie.      It  was  however  in  this  cafe  refolved,  that  where  a  judg- 

3  Term  Rep.  ment  by  default  was  on  a  bill  of  exchange,  that  it  was  fuf- 
^°*°  ficient  to    produce  it    without   proving  it,  for  that  the 

amount  was  admitted,  and  the  only  reafon  for  producing 
,  it  was  to  fee  if  any  part  had  been  paid. 

Andrew**.  But  in  cafes  of  promiflbry  notes   and   bills  of  exchange 

H^BUcWt.  m  which  the  defendant  lets  judgment  go  by  default,  the 

5*9— 541.  prefent  pra&ipe  is  to  refer  them  to  the  mafter  to  afecrtain 

shepherd  v.  the  amount  of  note  and  intereft,  without  the  intervention 

c~mr'o  of  a  writ  of  inquiry.     And  this  in   both  courts  of  K-  B. 

4  Term  Rep.  1  r*    »     '  ' 

a73.  and  C.  B. 

Auriol  ▼.  If  an  indorfed  bill  of  exchange  is  not  paid  when  due,  the 

Thomas,  indorfee  in  an  a&idn  agajnft  the  indorfer  is  after  a  protcft 

aTermRep.5a.  not  barely   intitled  to  legal  intereft,  but  mail  alfo  have  all 

the  incident  expences,  as  exchange,  EsV.  if  fuch  charges  arc 

reafonable. 

BUney  v.  3.  If  0n  a  judgment  by  default  and  writ  of  inquiry,  the 

"wflfi*©  plaintiff  proves  an  account  ftated,  and  a  balance  then 
3  l  *  a°5'  due  to  the  plaintiff,  the  jury  mould  give  interejt  for  the 
fum  fo  kttleiU  from  the  time  of  its  being  fo  liquidated  to 
the  bringing  rf  the  aclion.  '  And  per  Cur.  in  this  cafe, 
where  a  note  is  due,  it  bears  intereft  from  that  time ;  where 
money  is  lent,  it  bears  intereft  from  the  time  it  becomes 
payable ;  but  for  money  due  for  goods  fold,  no  intereft 
is  allowed. 

Stead  -^  Late-       4.  There  mud  be  the  fame  notice  of  executing  a  fcire 
ward.  1  Stra.     jfer;  jnqU;ry  as  a   common  writ  of  inquiry. 

And 
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And  the  notice  fhould    accurately   defcribe  the  place  Arnold  ▼. 
where  it  is  to  be  executed,  for  in  this  cafe  the  notice  hav-  ^uirJ'o,Sa7cr 
ing  omitted  to  defcribe  the  fign  of  the  houfe  where  it  was    ep* 
to  be  executed,  and   alfo  that  it  was  to  be  executed  be- 
tween two  certain  hours,  it  was  for  that  reafon  fet  afide. 

5.  In  this  cafe  the  plaintiff,   after  obtaining  an  inter-  Bibbim  v.  Man- 
locutory  judgment    and    the  ifluing  of  the   writ  of  in-  ^^^  ,.g 
quiry,  became  a  bankrupt ;  but  before  the  writ  was  exe- 
cuted)   notwith  (landing    which    it   was  executed  in  his 

•  name;  it  was  moved  to  fet  this  afide,  on  the  ground  that  by 
the  bankruptcy  the  property  veiled  in  the  affignees,  who 
lhguld  have  fued  oitf  zjprire  facias,  and  the  writ  of  inquiry 
have  been  executed  in  their  names :  bjut  the  court  held  it 
to  be  good. 

6.  Judgment  on  a  writ  of  inquiry  was  fet  afide ;  it  ap-  Baylis  v.  Lnca* 
pearing  that  the  under-fheriff,  who  had  returned  the  jury,  C?WP*  I,a; 
was  attorney  for  the  plaintiff  in  the  a&ion. 

7.  Where  the  defendant  is  a  foreigner,  it  is  not  neceflary  Nedham  v. 
that  the  pry,  on  a  writ  of  inquiry,  fhould  be  that  per  me-  Corfellis. 
d'tetaiem  lingu*.  Cro.Eli2.a93. 

8.  Where  part  of  the  jury,  on  a  writ  of  inquiry,  was  Sainton  v. 
compofed  of  perfons  then  in  prifon  for  debt,  it  was  held  a  B"!d,e* 
fufficicnt  reafon  to  fet  afide  the  execution  of  a  writ  of  in-  *7 £***   cp' 
quiry. 

And  note  as  to  cofts — That  where  the  defendant  pleads  Bartlett  ▼. 
a  tender,  which  is  found  againft  him,  that   under  ftatute  Robins. 
43  JS/iz.  6.  If  the  damages  are  under  forty  (hillings,  the  *  Wilf-  *5*. 
judge  may  certify  and  deprive  the  plaintiff  of  his  cofts. 

And  in  this  cafe  the  court  ordered  cofts  for  not  going  shadford  v. 
on  to  execute    a  writ  of  inquiry,  as  they  do  for  not  going  Houfton. 
tptotri*!.  1  Sep.  317- 
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CHAPTER    II. 

The  A&ion  of  Debt. 


DEBT  is  an  a&ion  founded  upon  an  exprefi  eomrtA, 
in  which  the  certainty  of  the  fum  or,  duty  appean, 
&nd  in  which  the  plaintiff  is  to  recover  die  fum  he  goes  for 
in  numero,  and  not  in  damages. 

This  aftion  I  (hall  confider,  ift,  With  reference  to  the 
contrail,  adly,  With  reference  to  the  perfon.  3dly, 
The  pleadings.  4thly,  The  evidence.  5thly,  The  verdift 
and  judgment. 


i.     DEBT  CONSIDERED  WITH  REFERENCE  TO 
THE  CONTRACT. 

i  (I.  This  k  on  Ample  contracts. 

2cL  On  fpecial  contrails  under  feal,  as  bond  and  leafes* 

3d.  On  matters  of  record,   as  judgments,  ftatutes,  and 
recognizances. 

I.   OF  DEBT  OH   SIMPLE   CONTRACTS. 

Debt  lies  upon  all  fimple  contrafts,  wherein  there  is  a 
commutation  of  property  for  money.  As  for  the  price  of 
Sladc**  cafe.  goods  fold,  wherein  the  price  has  been  afcertained  between^ 
4 Co. 94.  ,'  the  parties:  but  for  fuchcaufes  this  a&ionisnow  fcldom 
brought :  firft,  becaufe  the  wager  of  law  is  allowed :  2<Uy» 
Becaufe  it  was  held,  That  the  plaintiff  muft  recover  tat; 
exaft  fum  declared  for,  or  he  could  not  have  judgme*|d 
which  being  often  uncertain,  it  has  given  way  to  the  m 
tion  of  affumfc/it. 


put  as  this  a&ion  may  dill  be  brought  for  fimple ., 

trafts,  it  maybe  improper  to  take  notice  of  fome  cafes  iq 
fphich'  debt  kuill  not  lie. 

Pinchon*«  cafe.       And  I.  Debt  onftmpU  contraB  will  not  lie  againft   an  ex§ 
9  Coi  87.         cuter  er  admint/lrator  j  the  proper  remedy  is  an  aftion  on  tb 

cafe 
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I  cafe.    For  the  teJUtor  might  have  waged  hi*  law,  which  Morgan  v. 
tk  eiecuJM  01  adminiftrator  cannot  do.  So?Car.  1*7. 

2.  If  a  man  retains  an  attorney  to  conduct  a  fuit  for  him,  Sands  ▼.  Tre- 
thc  attorney  may  have  debt  for  his  fees:  but  if  one  pro- vilian- 

mifes  an  attorney  to  pay  him,  if  he  a&s  for  another  per*  ™L^£. 
foo,  debt  will  not  lie  5  for  there  was  no  quid  pro  quo  where-  pcrLord  Holt, 
on  to  found  a  contract :  the  adion  fhould  be  on  the  pro*  a  L.  Rajm. 
mifes;  and  befides,  that  the  attorney  has  a  remedy  againft  &%t 
the  party  for  whom  he  a&ed. 

3.  Debt  will  not  lie  agamft  the  acceptor  of  a  bill  of  ex*  Hard's  Cafc. 
cb<wpf  for  notwithftanding  the  acceptance,  the  drawer  (till  "SaUt' *** 
isliaUe;  4p  that  it  is  not  the  aAual  debt  of  the  acceptor, 

but  he  is  rather  in  the  nature  of  a  fecurity :  but  it  lies 
ag&ft  the  drawer  himfelf,  for  he  was  really  a  debtor  by 
the  receipt  of  the  money. 


I.  OF  DEBT   ON   SPECIAL    CONTRACTS. 

Thefc  aTe,  ift,  On  Bonds.     2dly,  For  Rent. 

1.    OB   DEBT  ON    BONDS. 

I  AaS  ftrft  confider  what  bonds  are  good  in  law  :  and,. 
fatft41yf  what  are  void. 

"  Bonds  good  in  law  are  fuch  as  are  entered  into  by 
11  parties  able  to  contract  voluntarily,  and  fox  a  confidera- 
*  turn,  which  is  according  to  law." 

lit  A  bond  mud  be  by  parties  able  to  contract. 
1.  "therefore  bonds  made  by  infants  under  21  years,  are  j^itt.  5  *S9. 

And  fuch  is  likewife  the  cafe  of  femes  covert. 

Bat.  Acre  i$  an  exception,  that  infants  may  bind  them-  Co  Litt  I?6 
$Ws  to  pay  for  meat,  drink,  apparel,  or  other  neceffaries, 
Hit  will  be  good  in  law. 

Bit  it  muft  be  in  an  obligation  for  the  veryfum  neceffary  Aylilfc  r. 
t ftc  purpofes  :  for  an  obligation,  with  a  penalty  y  condi-  ^h^'g%6t 
poing  to  pay  for  neceflaries,  is  void. 

!*  So  every   deed  which  any  map  non  compos  makes,  is  Bevcrfcy»,  &<:. 
pdablc.  4  Co.  123. 

r  But1^ 
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Yates  v.  Boen.       But  modern  refolutions  feem  to  confider  it  as  abfolutety 
a  Stra.  1104.    void  ;   for  the  defendant  to  debt  on  a  bond  may  plead  nm 
e/l factum,  and  give  lunacy  in  evidence. 

In  all  thefe  cafes  of  infants,  feme  *  coverts,  or  perfoas 
infane  from  the  weaknefs,  want,  or  imbecility  of  judg- 
ment, or  want  of  power,  their  contra&s  are  deemed  void 
in  law. 


2d.  Bonds  muft  be  entered  into  voluntarily. 


Whelpdak's 

cafe. 

S  Co.  1 19. 

a  Res. 


Wooden  v. 
Collins. 
Mic.  9  G.  2, 
Buller  N.  P. 
172. 


Nichoils  v. 
Nicholls. 
Atk.  409. 


Sumner  v. 
Ferryman. 
a  Stra.  917. 


Hufcomb  v. 
Standing. 
Cro.  Jac.  187. 

Bac.  Rrg.  32. 


T.  It  is  cflential  to  a  bond  that  it  is  entered  mtotMfW- 
tartly,  for  if  obtained  by  durefr  the  bond  is  voidable  by  the 
obligor:  but  as  the  bond  on  the  face  of  it  appears  to  be 
good,  the  obligor  muft  avoid  the  bond  by  pleading  to  it  durefs\ 
for  the  court  muft  decide  by  the  verditt  of  a  jury,  if  it  was 
obtained  bydurefs  or  not. 

"  And  thefe  cafes  have  been  deemed  durefs  fufficient  to 
"  avoid  a  bond/' 

If  given  by  the  defendant  when  under  an  arreft  made 
without  any  caufe  of  action  ;  or  if  the  arreft  was  for  a  juft 
debt,  but  made  without  good  authority :  or  if  the  arreft  was 
made  by  a  warrant  from  a  juftice  of  peace  on  a  charge  of  ft- 
leny,  when  no  felony  war  in  facl  comrnitUd\  or  if  a  felony 
was  committed,  yet  if  the  arreft  was  unlawfully  made,  it  is 
durefs :  and  bonds  entered  into  by  perfons  in  cuftody  under 
tlrofe  circumlUnces,  are  avoidable  in  law. 

"  And  it  is  the  fame  in  a  court  of  equity." 

For  though  a  man  is  arretted  by  due  courfe  of  law,  yet 
if  a  wrong  ufe  be  made  of  it,  as  compelling  him  to  execute 
'deeds  not  before  thought  of,   a  court  ot  equity  wilLcon- 
fider  it  as  durefs,  and  relieve  him. 

But  durefs  of  goody  will  not  be  fufficient  to  avoid  a  bon4t 
though  held  otherwife  in  1  Rail.  Ab.  687, 

"  So  durefs  fhall  only  avoid  the  bond  as  to  the?  obUg&t 
«  himfelf." 

Therefore  it  was  held  no  difcharge  to  the  furety9  who  haftj 
joined  in  the  bond,  and  againft  whom  there  had  been 
durefs  praftifed. 

2.  If  a  man  menice  me  except  I  make  him  a  bond  : 
40/.  and  I  tell  him  I  will  not  do  it,  but  will  give  a  bond 
20/.  the  court  will  not  expound  this  bond  to  be  a  volunt 

1  ones 


DEBT.'  175 

OR :  for  non  videtur  tonfenfum  rrtimtiffe^  qui  ex  prjt/cripto  mi' 
nantis  aliquid  mutavil. 

3dly,  Bonds  muft  be  for  a  confideration  which  is 
according  to  law. 

That  involves  the  confideration  of,  What  bends  are 
void?  For  fuch  are  void  whofe  confideration  is  not 
legal. 

Thefe  are,  firft,  fuch  as  are  void  in  their  creation ;  or  2d,  Co.Lftt.  ao$.  b. 
Such  as  are  void  by  matter  fubfequent. 

Bonds  void  inlaw  at  their  creation  are  fuch  whofe  con- 
fideration is,  malum  prohibitum,  or  founded  on  cxprefs  pro- 
hibitory ftatutes ;  as  fimony,  ufury,  {5V.  2dly,  Whofe  con- 
fideration is  Malum  in  fe.  3dly,  Which  are  contrary  to 
the  good  policy  of  the  (late,  as  in  reitraint  of  trade,  ex.  gr. 
and  are  founded  on  the  common  law. 

1.  M  Bonds  whofe  confideration  is  malum  prohibitum" 
are  id,  Bonds  whofe  confideration  is  a  ufurious  contract  or 
agreement.  2dly,  Bonds  given  for  money  won  at  play. 
3dly,  Bonds  given  for  the  fale  of  offices.  4thly,  Bonds 
given  for  a  fimoaiacal  confideration. 


1.  Of  Bonds  whofe  confideration  is  Ufurious. 

1.  By  ftatute  12  Ann>c.  16.  feEl.  1.  It  is  ena&ed, 
"  That  no  perfon  (hall  upon  any  contract  take  for  the  loan 
<c  of  any  monies,  wares,  Ssfc.  above  the  value  of  5/.  for  the 
"forbearance  of  100/.  for  one  year.  And  all  bonds  and 
"  aflurances  for  payment  of  money,  whereon  fhall  be  re- 
*  ferfed  or  taken  intereft  above  5/.  per  cent,  (hall  be  void/' 

,    But  where  the  firft  bond  or  fecurity  is  entered  into  bona  Poilard  v, 
fdt%  and  the  intereft  legally  referved,  a  fubfequent  agree-  Scoly. 
jaent  refcrving  more  than  legal  intereft  on  the  Jirft  cwtratl,  Cro.  Eliz.  *o. 
,fcafl  not  avoid  it\  though  the  laft  agreement  is  void  under 
tkilatute. 

So  where  on  an  iffue  out  of  chancery,  the  cafe  was,  the  Gray  v  Fowicr. 
imtiff  was  a  malt  factor,   and  had  fupplied  the   bank-  Aff.  of  Purfcr. " 
ptvith  malt  at  different  times,  for  which  he  ufualiy  drew  H.  Blackft.  46*. 
three  months,  and  on  the  28th  of  Jan.   1787,  t!:s  bank- 
was  indebted  to  the  plaintiff  1 125/.:  the  j^^i.iiifi  rhe:i 
banded  payment ;  and  on  the  bankrupt's  -\^\w^  f,7?  rime, 
infifted  that  i$ol.fau!dbe  aJdeJ  to  tic  dt  *\    •    !- :  would 

have 
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have  nothing  to  do  with  intereft;  thefe  made  together 
1257/.  and  for  the  aggregate  futn  the  bankrupt  gave  torn  fen 
acceptances  payable  within  fourteen  months.  After  this  tranf- 
a&ion  the  plaintiff  gave  him  further  credit  to  the  amount  of 
5^7/.  The  two  firft  acceptances  were  paid,  amounting  to  , 
440/.  In  the  month  of  OElober  1787,  all  dealings  between 
them  ceafed,  and  the  plaintiff  then  infilling  on  a  better  fe- 
curity  for  the  whole  which  was  due  to  him,  he  agreed  to 
take,  an  affignment  of  fome  leafehold  premifes,  and  in  that 
deed -the  fum  then  due  as  the  balance  was  fecured,  and  in- 
tereft at  5/.  per  cent.  Two  queftions  arofc  on  this :  ift, 
Whether  the  referving  the  fum  of  150/.  did  not  vitiate  the 
debt  then  due  ?  2dly,  Whether  the  debt  for  goods  fold,  was 
not  extinguiihed  by  taking  a  deed  to  fecure  it  ?  But  it  was 
refolved,  that  the  debts  for  the  goods  dill  fubfifted  unim- 
peached  by  the  fubiequent  ufurious  tranfa&ion,  and  unex* 
iinguifhed  by  taking  the  fecurity  by  the  deed,  though  it  was 
agreed  that  the  notes  were  void.  ^  - 

Winch  v.  Fenn.  But  where  in  an  a&kra  for  ufury,  and  it  was  proved  to  be 
^nHjlc.17*6'  thecuftom  to  difcount  bills  in  London  for pexfons  hither 
country,  and  that  on  fuch  difcount  they  had  charged  the 
.  ufual  difcount  of  intereft  of  5/.  per  cent,  and  five  millings 
per  cent,  on  the  grofs  fum,  as  commifGon  to  aufwer  the  ex- 
tra expences  of  clerks,  &c.  kept  for  this  bufinefe ;  this  was 
adjudged  not  to  be  ufury. 

5  Co.  69.  b.  2.  "  Several  evafions  have  been  attempted  of  this  fta- 

"  tute,  but  the  courts  have  uniformly  fupported  its  fpirit: 
"  for  however  difguifed  the  agreement  might  be,  ifinfad 
«  it  wis  ufurious,  it  has  been  held  to  be  void." 

Lowe  v.  Waller.  As  i.  Where  the  lender  of  money  compelled  thebor- 
r>«ugl.  708.  rower  to  take  goods  at  a  price  considerably  above  their  vsbe 
in  the  form  of  a  J alt ;  and  afterwards  had  them  10-por- 
chafed  at  a  lower  price,  whereby  hereferved  tt>  himfctf  a 
greater  profit  thafti  5A  per  cent.;  it  was  adjudged  to  be 
ufurious. 

Patterfo*'*cafr.      So  where  the  defendant  fold  to  the  plaintiff  goods  fll 
Cro.  Eli*,  ten-  the  value  of  20/.  and  it  was  agreed  that  the  plaintiff  fhodd  I 

pay  for  them  within  fix  months  34/.  this  was  held  to  be! 

ufurious. 

Floyciv.  But  however,  where  the  plaintiff  fold  goods,  viz.  griltj 

Edwards.  to  the  defendant,  to  be  paid  for  in  three  months  ;   but  w 

Cowp.  11  a.       not   then  paid,  that  the  defendant  fhould   pay  one  bra 

penny  per  ounce  for  every  month  after,  though  this  cd 

cceded  5/.  per  cent,  yet  it  being  proved  to  be  the  ufage  ^ 

tb:  trade,  it  was  on  that  ground  held  to  be  not  ufurious,: 

thottfi* 
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though  if  it  had  not  been  a  bona  fide  fale,  but  merely  co- 
lourable to  cover  a  loan,  it  had  been  otherwife. 

So  where  illegal  intereft  was  referred  in  the  form  of  Be<Jov 
rent  for  an  houfe,  it  was  held  to  b«  ufury.  Saunderfon. 

2.  «  If  bjr  any  poffibilhy  above  legal  intereft  can  here-  Cro-J*c'44<* 
"  ceived  in  money,  and  that  appears  on  the  face  of  the  con- 
w  trad,  it  ibail  be  deemed  ufury  :   for  uncertainty  of  re- 
u  ceiving  does  not  prevent   it  from  being  fo  deemed  an 
"  ufurious  contract." 

As  where  the  bond  referred  10/.  for  the  forbearance  of  Button  v. 
20/.  for  one  year,  if  the  fon  of  A.  ivas  then  alive ',  though  the  Downham. 
life  of  the  ibn  of  A.  was   uncertain,  and   fo  the  intereft  Cro  E]iz-  ^%t  * 
might  wholly  be  loft,  yet  as   by  his   living,  above  legal  in- 
tereft was  to  be  paid,  it  was   held  to  be  ufury  :   And  for  a  Clayton's  cafe, 
further  reafon,  that  if  the  uncertainty  of  life   might  be  al  5       7°" 
lowed  as  an  evafion,  the  intereft  might  be  refcrved  on  the 
contingency  ol^ptany  lives,  which  would  amount  to  a  cer- 
tainty. 

"  But  a  refervation  whereby  the  lender  of  tlie  money 
'**  may  eventually  obtain  more  in  value  than  5/.  per  tent,  but 
•*  -may  adfo  receive  lefs,  fo  that  on  the  face  of  the  inftru- 
u  ment  it  does  not  appear  that  he  is  to  obtain  in  money, 
u  a  certain  advantage  above  5  A  per  cent,  (hall  not  be  deemed 
«  ufury/' 

Therefore  where  in  debt  on  a  bond,  the  cafe  was,  that  jvforriflet  v 
the  plaintiff  lent  to  the   defendant   700/.    (for  which  the  King.   %  Burr. 
borid  was  given)  for  four  years  without intereft 3  but  in  confi-  891, 
deration  of  which,  the  defendant  agreed  to  find  the  plain- 
tiff's daughter  with  meat  and  drink  for  that  time,  and  alfo 
to  take  her  into    partnership  with  his  wife,  fhe  paying  a 
moiety  of  the  charges,  loffes,  &c.  of  the  bufinefs,  and  re- 
cejvifighaif  rhe  profits  ;  and  further,  that  the  defendant  was 
toboard and  lodge  the  plaintiff  herfclf  for  lol.per  atin.  The 
defendant  pleaded  that  the  confederation  of  the  bond  was 
vforious,  for  that  the  board  and  lodging  of  the  plaintiff  was 
'  worth  more  than  20/.  and  that  that  of  the  daughter  was 
worth  10/. :   The   court,  were  clearly  of  opinion  that  tins 
'Was  not  ufury,  for  the  defendant  might  receive  fo  much 
>Jiotn  the  flcill,  recommendation,   and  connections  of  the 
daughter  as  might  be   worth  the   confi  deration,  and  {he 
might  receive  a  lofs  which  would  overbalance  the  confide- 
d,  as  (lie  augjit  be  made  a  bankrupt  in  coiifequence  of 
Urading. 

3.  «  For  the  role  is  general,  that  where  the  principal  is  sayer  ▼.  Glean. 
lfcfe,  and  the  intereft   only  hazarded,   if  that  is  more  1  Lev.  5. 
£  than  kgal,  the  contrail  is  ufurious."  l  sid-  *7-  s-  c- 

N  "Therefore. 


1/8 

Sharpley  v. 
Hurrcll. 
Cro.  Jac.  ac8. 
I  bid.  tj. 


Jan  fen. 
l  Wilf.  a86, 
1  Atk.  304- 
S.C. 


Richards  v. 
Brcrwu. 
Cowp.  770. 
a  Res. 


Tanfield  v. 

Finch. 

Cro.  Eiiz.  ijf. 


Richards  v. 
Brown. 
Cowp.  7  70. 


Murray  v, 
Harding. 
3  Wilf  390. 
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"  Therefore  no  contract  (ball  be  deemed  ufurious  10 
which  the  lender  runs  the  rifque  of  lofinghis  principal,  how- 
ever large  the  intereft  referved  may  be."  .  Asm  the  cafe 
of  lending  on  bottomry  or  at  refpondentia9  in  which  cafe, 
though  the  intereft  referved  far  exceeds  what  is  legal,  yet 
is  the  contrail  good. 

I,d.  chcftcrHcld  So  where  Mr.  Spencer  borrowed  5000/.  of  the  defendant, 
&  alt. Executors  for  which  he  gave  his  bond  for  10,000/.  payable  on  the 
v Sir  Ah«h£ni  contingency  of  his  furviving  the  Dutchefs  of  Marlborough; 
though  there  was  a  great  difparity  of  age,  he  being  but 
thirty  years  of  age  and  (he  feventy,  fo  that  the  contingency 
of  his  dying  firft  appeared  fo  (lender ;  yet  it  being  proved 
that  he  was  of  a  very  bad  conftitution,  it  was,  on  a  folemn 
hearing,  adjudged  a  fair  contingency  -,  and  though  thefum 
referved  far  exceeded  legal  intereft,  yet;  as  the  defendant 
ran  the  rifque  of  lofing  both  principal  and  intereft,  the 
agreement  was  adjudged  not  to  be  ufurious* 

"  But  where  the  contingency  upon  which  the  defendant 
"  is  to  lofe  the  money  is  fo  veiy  flight,  that  it  appears  to 
"  be  merely  an  evafion."     As  if  it  was  on  the  contingency 
of  a  young  and  healthy  perfon  dying  within  three  months, 
.  this  {hall  be  deemed  Ufurious. 

*er  juft.Bnmet      «*  Upon  this  ground  it  is  that  the  grant  of  an  annuity  at 
1,  Atk.  330.       u  ever  fo  great  an  under-price   is  not  ufury ;  becaufc  the 
"  principal  is  abfolutcly  funk  and  gone  to  the  lender." 

And  though  there  be  a  certain  value  for  fuch  things, 
and  the  fum  given  much  below  it,  it  is  not  ufury  unlet 
there  is  fome  fecret  contract  to  repay  the  principal. 

So  that  in  cafes  of  loans  in  this  form,  the  queftion  tarns 
upon,  Whether  there  was  a  fair  purchafeof  an  annuity^* 
real  loan  of  money  under  the  colour  of  an  annuity  ?  For 
if  the  fubftance  of  the  agreement  was  for  a  loan^  a 
flight  colourable  contingency  (hall  not  take  the  agreement 
out  of  the  (tatute  of  ufury,  where  above  legal  intereft  has 
been  referved. 

But  where  the  grant  was  in  the  form  of  an  annuity,  and 
there  was  a  claufe  in  the  deed  that  the  borrower  might 
thefum  given  for  the  annuity  at  a  future  period,  which  1 
feem  to  make  the  fum  advanced  a  loan  and  the  annuity  is- 
tereft;  yet  the  court  held  it  not  to  be  ufury;  for  theie* 
payment  was  cafual  and  depended  on  the  borrower  (A* 
grantor)  himfelf,  fo  that  it  was  not  in  the  lender's  power 
to  have  his  money  at  all  events,  fo  that  as  to  him  the  prin- 
cipal was  gone. 

"a.  Of! 
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2.  Of  Bond6  given  for  Money  won  at  Play/ 

fey  Hat.  9  ^/i«.  e.  1*4.  it  is  enabled,  «  That  all  notes* 
rt  bills,  bonds,  judgments,  mortgages,  or  other  fecuritics 
«*  given  by  any  perfon  where  the  whole  or  any  part  of  the 
"  conu'deration  of  fuch  fecurities  (hall  be  for  money  or 
|  "  other  valuable  things  won  by  gaming,  or  by  betting  on 
I  «  fuch  as  game,  or  for  repaying  any  money  knowingly  lent 
"  for  fuch  gaming,  or  lent  at  the  time  and  place  offach 
a  play  to  any  perfon  who  (hall  play  or  bet,  (hall  be  void. 
"  And  where  fuch  fecurities  mail  affect  lands,  they  (hall 
«  enure  to  the  nfes  of  fuch  perfons  as  would  be  intitled  to 
u  the  lands  hi  cafe  the  perfon  incumbering  the  fame  had 
"  been  dead  and  the  fecurity  void." 

3.  Of  Bonds  given  for  Sale  of -Offices* 

I  As  to  thefe  it  is  enacted,  by  ftat.  J  &  6  Ed.  6.  16.  «  That 
*f  if  any  perfon  bargain  or  (ell  any  office  of  deputation, 
*'  or  any  part  of  them,  or  receive  money  or  profit,  or  take 
"  any  promi/e  or  affurarice  for  the  fame,  which  office 
"  (hall  in  any  wife  touch  or  concern  the  adminift ration  or 
u  execution  of  juftice,  or  the  receipt,  controlment,  or  pay- 
'*  ment  of  any  of  the  King's  treafure,  rent,  revenue,  audi- 
u  torftiips,  or  furveying  manors  or  lands,  or  the  King's 
41  cuftotns,  or  any  ad  mi nift  ration  or  neceflary  attendance 
;  4I  in  the  cuftom-houfes,  or  the  keeping  of  any  of  the 
I  "  King's  fortrefies,  or  which  (hall  concern  any  clerkfhip 
I  "  in  any  court  of  record  wherein  juftice  is  to  be  admini- 
"  ftcred,  all  fuch  bargains,  agreements,  bonds,  and  affiir- 
u  ances  (hall  be  void:  But  the  aft  not  to  extend  to  any 
u  office  whereof  any  perfon  is  feifed  of  any  eftate  of  in- 
11  beritance,  nor  to  any  office  of  partnerfhip,  or  the  keep- 
*  nig  of  any  houfe,  park,  manor,  garden,  chace,  or  foreft." 

As  where  the  plaintiff  having  procured  for  his  brother  Law  Y>  Law, 
{the  defendant's  teftator)  a  place  in  the  excife,  by  his  in-  3  p.  Wmi.  &u 
tereft  with  the  commiffioners,  and  the  teftator  gave  him  a 
bond  conditioning  for  the  payment  of  10/.  a  year  during 
hk  fife ;  he  died,  having  omitted  payment  for  fome  years 
Wore  his  death ;  and  the  plaintiff  having  put  the  bond  in 
4uit,  equity  relieved  the  defendant  againft  it,  as  occasioning 
extortion,  corruption,  and  the  fale  of  offices. 

But  it  has  been  decided,  that  where  an  office  i&  within  CuUiford  v; 
the  ftatute,  and  the  falary  certain,  if  the  principal  makes  rje  Cardonell. 
*  Na  a  <fc-.Salk.466. 
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0  deputy  referring  by  bond  a  leffer  fum  out  of  the  fahry,  it 
13  goocf,  or  if  the  profits  are  uncertain,  referring  a  part  (a* 
half  the  profits)  it  is  good  \  for  the  fees  ftill  belong  to  the 
T^lphil1  *'  P™nc*Pa*  *n  wh°fc  name  they  mull  be  fued  for.  But 
Salk.468.  where  a  perfon  fo  appointed  gives  a  bond  to  the  principal 
to  pay  him  a  fum  certain,  without  reference  to  the  profits, 
this  is  Toid  under  the  ftatute. 


4,    Of  Bonds  whofe  Consideration  is  Simony. 

As  to  this*  it  is  enacted  by  flat.  31  Eliz.  6.  «  That  if 
.«  any  perfons,  bodies  politic  or  corporate,  which  fliall 
c<  have  election,  prefentation,  and  nomination  or  voice,  or 
"  aflent  in  the  election,  flee,  of  any  fellow,  fcholar,  or  other 
«*  perfon  to  have  place  in  any  cathedral  or  collegiate 
w  churches,  colleges,  fchools,  hofpitals,  halls,  or  focieties, 
«  fhall  take  any  money  or  other  profit,  or  any  promife  or 
w  aflurance  to  receive  any  money  or  other  profit,  either  to 
«  themfelves  or  their  friends,  the  place  of  the  perfon  fo 
<'  offending  (hall  be  void." 

ByJ  6.  "  If  any  perfon  {hall  for  any  money  or  profit, 
«  or  for  any  pfomife  and  aflurance  of  money  or  profit  ad- 
**  mit,  inftitute,  inftall,  and  induct  any  perfon  into  any  be- 
«*  nefice  with  cure  of  fouls,  dignity,  prebend,  or  other 
«  living  ecclefiaftical,  every  fuch  perfon  (hall  forfeit  the 
*  doubk  value  of  the  living,  and  the  benefice  be  void." 

•Under  this  ftatute  khos  been  decided, 

taker*. Rogers,     i*  If  the  church  is  void,  a  bond  given  for  the  pur- 
Cro.  Eliz.  788.  chafe  of  the  prefentation  is  clearly  fimony,  and  therefore 
void. 

Winchcomb  v.       a.  So  if  given,   for  the  next  prefentation^  the  incumbent 
Bifhop  of  Win-  being  in  extremis*  it  is  fimony.  ' 
cfrefcr.  p 

££«#GhAb.v  ?**  to  puwbafe i^ftTjfr?  &  theincombert 

*  Black.  Rep.    bemg  on  his  death-bed*  and  in  fact  dying  the  next  mommgi 

ioja.  is  not  fimony :  for  an  advowfon  is  a  temper al  and  valuable 

right,  and  fo  capable  of  fale,  and  not  fimony,  particularly 

where  it  appeared  that  fach  was  not  known  to  the  perfoa 

prcfented. 

3.  And  as  to  prefentations  during  incumbency,  it  is  en* 
afted  by.ftat.  it  Ann.  c.  12.  «  That  if  any  perfon  (hall  for 
«  money  or  profit,  in  his  name  or  that  of  any  other,  pro* 

"cure 
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■  cure  the  next  prefentation  to  any  living  ecclefiafticai, 
*  and  (hall  be  prefented  and  collated  thereon,  every  fuch 
u  prefentation  fhall  be  void,  and  fuch  agreement  (hall  be 
a  deemed  a  ftmoniacal  contrail." 

But  to  this  are  certain  exceptions,  which  though  founded 
on  decifions  previous  to  the  ftatute,  ftill  are  law.  2  Black. 
Com.  280* 

As,  1  ft.  If  a  father  purchafes   the  next  prefentation  of  a  Smith  v. 
living  as  a  provifion  for  his  fori,  it  is  not  (imony,  and  this  Shelbonrue. 
though  the  fon  was  prefent  at  the  making  of  the  agree-  Cro'' EIiz'  **s* 
mcnt  j  for  a  father  is  bound  to  provide  for  his  fon. 

2.  Bonds  given  to  pay  money  to  charitable  ufes%  or  as  in  Abigail  Baker 
this  cafe,  that  the  perfon  preferred  mould  pay  10/.  yearly  v.  MountforcL 
to  the  fon  of  the  late  incumbent  while  at  the  univerfity,  N?y-  x*a- 
on  receiving  the  prefentation,  are  not  fimoniacal,  provided 
the  patron  or  his  relations  are  not  benefited :  as  it  would  be 
if  the  10/.  had  been  referved  to  the  patron's  fon  5   for  it  is 
eflendal  to  fimony  that  the  perfon  prefenting  does  it  from 
fomc  corrupt  motive  of  profit  to  himfelf. 

«'  And  in  general  where  the  condition  of  the  bond  is  to 
t€  enforce  whit  it  is  the  duty  of  the  incumbent  to  do,  fuch 
"  (hall  be  deemed  legal." 

A$  where  in   debt  on  a  bond  againft  the  defendant  as  Bagihcw  v. 
incumbent  of  Jf .  in  Derby/hire^  the  condition  of  the  bond  Brofly. 
was,  that  he  ftiould  constantly  and  duly  refide  at  the  curacy-  4  Term  Rep. 
houfty  in  and  upon  the  curacy,  or  in  default  of  fuch  refi-  7  * 
deuce  that  he  would  refign  within  one  month  after  requeft, 
and  that  he  would  not  commit  or  fuffer  any  wade  or  .dilapi- 
dations on  the  houfe,  lands,  &c.  during  the  time  he  mould 
continue  curate.    This  condition  was  on  demurrer  adjudged 
to  be  good  and  legal,  as  being  for  the  purpofe  of  fecuring 
a  performance  of  all  thofe   duties  which  by  law  he  was 
bound  to  difcharge. 

3.  General  bonds  of  reGgnation  have  been  held  to  be  le-  Peel  v.  Lord 
gal  by  many  decifions,  upon  the  prcfumption  that  they  ^asr^c*  2g 
might  be  to  inforce  fome  duty  from  the  incumbent,  which  Babbingtoa'V. 
«*/  not  contrary  to  law,  as  to  reftgn  when  the  patron's  fon  Wood. 
tame  of  age :  but  thefe  bonds  are  now  held  to  be  illegal  by  Hutt-  IIX\    * 
a  modem  decifton:  but  qumre  if  bonds  to  refign,  as  to  pro-  tf\  O^don 
fide  for  a  fan,  or  in  cafe  of  non-refidence,  if  exprcjfed  in  the  in  dom.  Proc. 
mdttum  rf  the  bend,  are  not  ftill  legal  ?  May,  1 783. 

For  in   this  cafe,  which   was  debt  on  a  bond  from  the  Part  id^e  v. 
defendant  on   his  prefentation  to  a   living,  conditioning  Whifton. 
to  lefign  it  whsn  the  patron' %  fon  was  ordained  and  could  *  *£:rm  Rcp* 

be  Z59' 
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be  prefented,  and  the  defendant  relied  on  the  agreement 
being  fimoniacal :  the  court  on  demurrer  gave  judgment 
for  the  plaintiff* 


2.    Of  Bonds  void  in  Law,  whofe  Confideration  is 
malum  in  fe.     Jujiin  Injliu  Lib.  3.  tit.  20. 

Co.Litt*io6.b.      i*  As  if  a  man  be  bound  in  an  obligation,  the  condition 
of  which  is,  that  he  pall  kill  J.  S.  the  bond  is  void. 

Walker  v.  Per-      2.   So  where  the  defendant's  intcftate  gave  to  the  plain- 
kins,  Adminift.  tiff  a  bond,   the   condition  of  which  was,  that  the  plaintiff 

of  Perkins.        fbould  l'lvt  with  him  in  a  Bate  of  fornication,  and  that  he  fhould 
3  Burr.  1568*   <  ,  /  ^    .JJ  ,  *   t        .  •    u^ 

1  Black.  Rep.     leave  her  an  annuity  of  00/.  a  year ;  the  bond  was  held  to 

5x7.  s.  C.        be  illegal  and  void. 

Turner  v.  But  if  a  man  debauches  a  woman  before  ehqfie,  or  having 

Vaughan.         feduced  a  woman  before  virtuous,  gives  her  a  bond  as  a 
3  WUf.  339.      recompenfe,  or  a  provifion  for  her  future  fupport,  it  is 
pramium  pudoris,  and  good  in  law. 

And  the  pradicc  of    courts  of  equity  is  to  the  fame 
effca. 

Marchioncfs  of  For  if  a  common  (trumpet  obtains  a  bond  from  an  in- 
Annandale  v.  eXpericnccd  perfon,  equity  will  fet  it  afide.  But  where  a 
%  l"wm§.  432.  man  debauches  a  woman,  and  gives  her  a  bond,  it  \$pr*mi- 
umpudicrti*%  and  the  injury  a  fufficient  confideration.  .And 
where  fuch  a  bond  was  given,  and  the  obligor  by  deed 
agreed  that  the  fum  fhould  be  laid  out  in  an  annuity  for  the 
woman,  the  execution  of  the  bond  not  being  proved, 
the  party  failed  at  law,  but  equity  relieved  the  woman  to 
its  extent  from  the  recital  in  the  deed. 


€1 


3.  "  The  laft  clafs  of  bonds  void  in  law,  are  thofe 
which  are  not  founded  on  any  exprefs  prohibitory  ftatute* 
"  but  are  againft  the  common  law,  founded  on  fhe  rule  of 
"  law,  That  contracts  1  which  it  is  contrary  to  the  gcpdpolicj 
u  of  the  fate  to  fupport ,  are  void,9* 

Thefeare,  ill,  Bonds  given  in  reftraint  of  trade.  2dlyf* 
Bonds  given  in  reftraint  of  marriage,  and  marriage  brok- 
age  bonds.  3dly,  Bonds  given  for  with-holding  evidence. 
4thly,  Bonds  abridging  perfons  of  the  rights  or  powers 
annexed  to  any  office  by  law. 


1.  01 
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1.  Of  Bonds  m  Reftraint  of  Trade. 

1.  u  General  bonds  given  not  to  follow  a  trade,  are  void." 

But  this  is  to  be  underftood  with  Come  reftri&ions. 

Bonds  conditioning  generally  that   the  obligor  fliall  not  Mitchell  v. 
follow  a  trade, even  if  a  consideration  appears,  are   void;  fp^^i.  l8l 
for  it  is  for  the  public  good  that  every  one   fhould  follow 
the  bufinefs  he   is  (it  for,   and  the  courts  never  fupport 
fuch  impolitic  reftrittions ;  but  particular  reftraints  (as  not  Broad  v.  Jollyfc 
to  follow  a  trade  in  fuch  a  ftreet)  may  be  good  in  law,  in  Cro.  jac.  739. 
that  cafe  only  where  a  conf deration  appears*     But  without 
fuch  consideration  they  are  void. 

As  where  in  consideration  that  the  obligee  took  the  Chcfman  v. 
obligor  of  the  bond,  and  inftru&ed  her  in  the  obligee's  %  st^^g. 
bufinefs,  without  any  fee,  the  obligQr  covenanted  in  a  pe- 
nalty ^mt  to  fallow  that  trade  within  half  a  mile  of  the  obligees 
them  dwelling,  or  where  fbe  fhould  offer  be.  This  bond  was 
held  to  be  good,  for  it  was  only  a  particular  restraint,  and 
a  confideration  appeared,  viz.  inftruttion  in  the  obligee's 
bufinefs  without  a  fee. 

So  if  the  condition  of  the  bond  is,  that  the  defendant  Thompfonv. 
fliafl  buy  but  a  certain  quantity  of  the  articles  he  deals  in,  Sh0w%. 
or  only  of certain  per/ on r,  or  at  fuch  and  fuch  times ,  the  con-? 
dition  (hall  be    deemed  as  a  rellraint  of  trade,  and  void 
in  law. 

2.  u  And  fo  though  the  bond  is  not  abfoluteJy  prohi- 
€t  bitory  of  die  obligor's  following  a  trade,  but  that  if  he 
"  does  fo  within  the  place  reftraincd,  he  fhall  pay  a  fum 
"  of  money y  it  is  void.  For  its  effe&  is  in  rellraint  of 
"  trade." 

As  where  the  condition  of  the  bond  was,  that  if  the  de-  Colgate  v. 
fendant's  fon  fhould  follow  the  bufinefs  of  an  haberdafher  Batchelor. 
within  the  county  of  Kent,  or  city  of  Roc.be/ltr,  or  Canter-  Cro*  EUz*  8;2# 
bury,  that  he   fhould  pay  to  the  plaintiff  20/.     It  was  ad- 
judged to  be  void,  as  a  reftraint  of  trade. 

2.  Of  Bond$  in  Reftraint   of  Marriage,  and  Mar- 
riage Brokage  Bonds. 

1.  f<  Bonds,  whofe  conditions  are  in  reflraint  of  marriage, 
u  are  void  on  the  fame  principle  of  impolicy  as  thofc  in 
«  reftraint  of  trade." 

As 
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Lowe  v.  Peer*.  As  where  the  defendant  gave  to  the  plaintiff  a  promife 
4Burr.aai5-  of  marriage,  under  feal,  in  thefe  words :  "Hereby  I  pro- 
mife Mrs.  Catharine  Lowe  that  I  will  not  marry  with  any 
perfon  befide  herfclf ;  if  I  do,  I  agree  to  give  her  iooo/. 
N.  Peers."  The  defendant  having  married  another,  was 
fued  on  this  covenant,  and  the  plaintiff  had  a  verdict 
But  judgment  was  arretted  ;  for  it  was  not  a  covenant  ab- 
folutely  to  marry,  but  to  reftrain  the  defendant  from 
marrying  any  other  perfon,  though  the  plaintiff  was  not 
bound  to  marry  him ;  and  fo  being  in  reffraint  of  mar- 
riage) was  adjudged  to  be  void. 

Hall  ▼.  Potter.       2.  Bonds  given  to  procure  a  marriage  with  any  perfon  are 


3  Lev.  41  x. 


void, 
void. 


For  in    general  all  marriage  brokage  bonds  are 


Ben- 


Tnrtonv. 

fon. 

I  Stra.  1AO. 

Woodhoofc  v. 
Shipley, 
ft  Atk.  5J5« 


3.  Bonds  given  to  refund  part  of  a  marriage  portion  arc 
void,  as  fraudulent  on  the  contra&ing  parties. 

4.  Bonds  given  to  each  other  by  a  man  and  woman, 
under  a  penalty,  to  marry  after  the  death  of  the  father  of  oiie 
of  the  parties,  are  void.  For  it  is  a  partial  reftraint,  and 
fraud  on  the  parent,  and  tends  to  encourage  the  difobedi- 
ence  of  children. 


Dukeof  Hamii-      5.  So  where  the  plaintiff  undertook  by  bond  that  in  con- 
ton  v.  Lord     fideration  of  the  defendant's  giving  his  confent  that  his 

iphWm».  118.  ward  f>lould  man7  the  plaint  that  he  would  releafe  all 
funis  due  by  the  defendant  to  his  ward's  e/fate.  This  bond  was 
deemed  to  be  void. 

Note,  Thefe  cafes  are  inferted  here  for  the  fake  of,  uni- 
formity, being  the  proper  obje&s  of  relief  in  a  court  of 
equity  ;  though  according  to  the  doftrine  in  2  Wilf  348, 
fuch  illegal  con  fideration  might  be  pleaded  to  an  a&ion  of 
debt  on  the  bond. 


Of  Bond$   given  for  the   with-holding  qf 
Evidence. 


Mafon  v.  Wil- 

Itins. 

%  Vent.  109. 

Collins  v.    • 
Biantcrn. 
ft  Wilf.  344- 


All  fuch  bonds  are  illegal  and  void. 

As  where  the  defendant  and  others  being  indtdied  for 
perjury  by  one  Rudge,  the  plaintiff  gave  his  note  to  Rudge 
for  a  fum  of  money  to  induce  him  not  to  profecute  ;  and 
the  defendant,  to  indemnify  the  plaintiff  againft  the  note, 
gave  the  bond  in  queftion.     Rudge  did  not  profecute ;    and 

the 
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the  plaintiff  paid  him  the  amount  of  the  note,  and  then 
fttcd  the  defendant  on  the  bond,  who  having  pleaded  the 
confideration,  it  was  refolved,  that  the  note  being  given  for 
an  illegal  purpofc  (the  compounding  the  profecution)  and 
the  bond  given  to  fectire  and  repay  that,  that  the  bond  was 
illegal  and  void. 

4.  Of  Bonds  abridging  the  Rights  or  Powers 
annexed  to  any  Office  by  Law. 

"  Wherever  by  law  particular  powers  or  rights  are  an- 
«  nexedto  any  office,  bonds  limiting  or  abridging  the  cx- 
"  ercife  of  thofe  powers  are  void."  . 

As  where  the  plaintiff,  who  was  fherifF  of  Hampjbire>  on  Sir  Daniel  Nor. 
his  appointing  a  perfon  his  under-fheriff,  took  a  bond  from  ton  v-  Simca. 
him  and  the  defendant  as  hi9  furety,  one  condition  of Hdb* 1%m 
whkh  was,  u  that  the  under-fheriff  fhould  not  execute 
any  extent,  liberate,  elegit,  or  other  procefs  of  execution, 
for  any  fum  above  20/.  without  firft  acquainting  the  plain- 
tiff (the  fheriff)  with  the  fame,  and  getting  his  fpecial  war- 
rant for  the  execution."  To  debt  on  this  bond  the  defen- 
dant demurred,  when  it  was  refolved,  that  the  office  of 
under-fheriff"  is  of  long  ufe,  and,  as  deputy  to  the  ffieriff, 
he  is  invefted  with  all  the  rights  of  office  of  the  fheriff  him- 
felf,  fuch  as  executing  procefs,  executions,  &?V.  that  the 
fheriff  therefore  cannot  make  an  under-fheriff  without  giv- 
ing him  thofe  powers,  or  abridge  him  of  any  part  of  them. 
That  this  condition,  therefore,  being  to  deprive  the  under- 
fheriff  of  one  of  the  rights  annexed  by  law  to  his  office, 
▼as  illegal  and  void. 

For  it  is  eflential  to  the  appointment  of  a  deputy,  that  Parker  ▼.Rett. 
he  be  invefted  with  all  the  power  and   authority  of  his  ^^  95« 
principal ;  and  any  covenant  or  condition  to  reflrain  it,  is 
▼oid  in  law. 

But  under  this  head  of  bonds  void  for  the  illegality  of 
the  confederation,  two  cafes  deferve  notice.  The  firft  is, 
"  that  though  money  has  been  lent'  to  ty  applied  to  ufes  con- 
u  trary  to  law  by  the  obligor  of  the  bond,  and  that  known 
u  to  the  obligee  himfelf  (the  lender  of  the  money)  the 

*  bond  is  good.     Though  if  the  bond  had  been  given  to 

*  difcharge  a  debt  arifing  from  an  illegal  tranfaaion  be- 
^  tween  the  obligor  and  the  obligee,    it  had  been  other- 
wife/' 

As 
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Faikney  ▼. 
Reynous. 
4  Burr.  0069. 
Pctric  v.  Han- 
nay,  ante  89. 
6.  P. 


l*e&Ux.v. 
ColdhilU 
Go.  Eli*.  529. 


As  where  the  plaintiff  and  one  Richard/on  were  jointly 
concerned  in  certain  flock-jobbing  contra&s,  which  were 
contrary  to  ftatute  7  Geo.  2.  c.  8.  and  the  plaintiff  having 
paid  3000/.  on  that  joint  account,  the  bond  in  queftion 
was  given  by  the  defendant  for  the  repayment  of  a  moiety 
of  that  fum  by  Richard/on.  On  debt  brought  on  the  bond 
this  fpecial  matter  was  (hewn,  and  on  demurrer  the  court 
was  of  opinion,  That  as  between  the  plaintiff  and  the  de- 
fendant it  being  a  fair  loan  of  money,  and  nothing  illegal, 
that  the  bond  was  good  ;  but  had  it  been  given  for  the  mo- 
ney due  on  the  contraEl  for  Jlock>  contrary  to  the  ftatute,  it 
had  been  void.  a 

Secondly,  «  If  a  bond  is  for  performance  of  articles  of 
"  agreement,  and  part  of  them  are  contrary  to  law, 
"  though  part  of  them  are  legal,  yet  is  the  bond  void  in 
"  toto." 

As  where  in  debt  on  a  bond  for  performance  of  cove- 
nants in  an  indenture,  they  appeared  to  be  that  the  de- 
fendant covenanted  that  he  being  cuftomer  of  London,  had 
made  one  Smith  (who  was  the  plaintiff's  teftator)  his  de- 
puty, and  that  he  would  furrender  his  letters  patent,  and 
procure  others  appointing  Smith  and  him  to  the  office,  and 
that  if  Smith  died  living  the  defendant,  that  he  would  pay 
to  his  executor  300/.  for  which  this  a&ion  was  brought. 
The  defendant  pleaded  the  ftatute  5  Ed.  6.  c.  16.  agatnft 
the  fale  of  offices.  The  plaintiff  infifted,  that  part  of  the 
covenant  being  good,  that  the  obligation  (hould  be  good  as 
to  thefe ;  but  it  was  adjudged  that  die  whole  obligation  was 
void,  for  fo  by  putting  in  one  good  covenant,  the  whole 
ftatute  would  be  evaded. 


2.  Bonds  void  by  Matter  fubfequent,  are  thefe : 


Co.  Lit.  406, 
a.b. 


Ibid. 


i.  If  the  condition  of  a  bond  is  poflible  at  the  time  of 
making  (as  if  the  condition  be  that  J.  S.  {hall  marry  A.  B. 
within  a  month)  but  before  the  time  come  it  becomes  iffl- 
poffible,  Firft,  By  the  aSI  of  Cod  (as  if  A.  B.  dies  within  the 
time  ;)  or,  Secondly,  By  the  aB  of  the  obligee  himfelf{z%  if  he 
marry  her  himfelf ;)  or,  Thirdly,  By  the  acl  of  law  (as  by  A* 
B.  marrying  another,  fo  that  to'marry  J.  S.  is  contrary  to  . 
law  :)  in  all  thefe  cafes  the  obligation  is  faved,  and  the 
bond  void. 

But  if  the  condition  of  a  bond  is  impoffible  at  the  time 
of  making,  as  that  the  obligor  (hall  go  to  Rome  in  a  day, 

the 
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the  bond  is  cot  void,  but  is  fingle,  that  i$,  for  fte  payment 
of  money  without  any.  condition. 

2.  If  the  condition  of  a  bond  confifts  of  two  parts  in  the  ^^Y**" 
disjunctive,  and  both  arc  pofEble  at  the  time  of  the  bond  5 
(as  where  it  was  that  the  defendant  fhould  either  purchafe 
to  the  ufe  of  J.  S.  his  heirs,  &e.  lands  of  a  certain  value, 
or  leave  to  the  faid  %  5.  by  legacy,  or  otherwife,  money 
to  fuch  an  amount,  that  then,  hfc.)  and  one  becomes  im- 
poffible  by  the  ad:  of  God,  the  obligor  is  not  bound  to 
perform  the  other  part,  for  the  condition  is  for  the  bene- 
fit of  the  obligor,  and  he  has  his  option  to  perform  either 
part  to  fave  his  condition  ;  and  when  deprived  of  one  by 
the  a£t  of  God,  he  fliall  not  be  called  on  to  perform  the 
other. 


2.     OF   DEBT   FOR   RENT. 


i.  M  At  common  law  no  aft  ion  of  debt  lay  for  the  ar- 
u  rears  of  a  freehold  rent,  during  the  continuance  of  the 
«  leafe." 

Therefore  if  there  was  a  leffee  for  life,    and  the  leflbr  Andrew  Ogner* 
died,  the  rent  being  in  arrear,  fuch  rent  was  not  recover-  cafc»  4  Co.  49. 
able  during  ihe  continuance  of  the  Jife-eftate  :  for  the  ar-  Co* Llt"  l6%mMm 
rears  belonged  to  the  executor,  but  could  not  be  recover* 
ed,  as  no  a&ion  of  debt  lay  for  them,  and  the  heir  had  no 
title  to  the  rent  which  became  due  in  the  lifetime  of  the 
anceftor. 

"  But  after  the  determination  of  the  eftate  for  life,  the  s.  c.  &  Roll. 
"  arrears  then  due  were  recoverable  at  common  law  by  A.br-  595-  Co. 
u  action  of  debt,    for  the  fum  due  was  not  as  a  freehold  L*'  *62,  ** 
"  rent,  but  as  a  perfonal  charge." 

2.  But  a  change  was  effe&ed  by  Itatute  32  H.  8.  37, 
which  ena&s,  u  That  the  executors  or  adminiftrators  of  a 
"  tenant  for  life  (that  is  pur  autre  vie,  living  cejiui  que  vie, 
u  Cff.  Lift.  1 69-)  in  tail  or  in  fee,  may  have  an  attion  of 
"  debt  to  recover  all  arrearages  of  rent  due  in  the  life-time 
"  of  the  leflbr,  and  during  the  continuance  of  the  eftate 
u  for  life,  from  the  tenant  for  life,  who  continues  in  pof- 
u  fefEon,  and  ought  to  have  paid  the  rent  to  the  leflbr 
"  when  living,  or  againft  the  executors,  or  adminiftrators  of 
u  fuch  tenant." 

-  '         .  And 


188 


DEBT. 


Bifliop  of  Win- 
chester v. 
Wright.  . 
x  Lord  Raym. 
1056. 


L1tt.lcd.58. 


Litt.  fed.  7*. 


Wffliamibn  v. 

Colley. 

5  Burr.  4694. 


And  by  the  3d  (t6t.  of  the  fame  ftatute,  <<  The  hufband 
«  may  have  debt  for  arrearages  due  in  die  lifetime  of  his 
"  wife,  in  her  right." 

This  ftatute  only  provided  for  die  recovery  of  the  rent  in 
arrear  at  the  death  of  the  leiTor,  but  gave  no  aftion  of  debt 
to  him  during  his  life,  fo  that  during  that  time  his  only 
remedy  was  an  affize.  But  that  was  provided  for  by  ftatute 
8  Ann.  c.  14.  /.  4.  which  ena&s,  «  That  any  perfon  en- 
«  titled  to  rent  arrear  on  a  kafe  for  life  or  lives,  may  have 
"  an  attion  of  debt  during  the  exiftence  of  the  life,  as  on 
"  a  leafe  for  years  during  the  term." 

3.  Such  was  the  cafe  of  rents  referred  on  freehold  kafes ; 
but  rents  referved  on  kafes  for  years  were  at  all  times  reco- 
verable by  z&ioa  of  debt. 

4.  So  where  there  is  tenant  at  will,  with  a  rent  referred, 
the  leflbr  might  always  have  an  aftion  of  debt  for  arrears  of 
rent. 

5.  As  to  tenants  at  fuferance,  it  feems  that  an  aftton  of 
debt  lay  not  againft  them  for  rent  arrear,  for  the  contrail 
was  determined,  and  they  were  in  by  wrong *  but  in  fuch 
cafes  there  is  now  a  fpecial  provifion  made  by  flat.  4  Geo. 
a.  c.  28,  which  ena&s,  "  That  if  tenants  for  life  or  years, 
««  or  perfons  coming  in  under  or  by  collufion  with  them, 
««  hold  over>  after  determination  of  their  eftates,  after  de- 
"  mand  made  in  writing  for  delivering  poffeffion  thereof 
u  by  the  perfon  having  the  reverfion  or  remainder  therein, 
«  or  his  agent,  fuch  tenant  (hall  forfeit  double  the  value  of 
"  the  premifes,  to  be  recovered  in  an  a&ion  of  debt." 

And  by  ftat.  11  Geo.  2.  c.  34.  /.  18,  it  is  ena&ed, 
"  That  in  cafe  any  tenant  {hall  give  notice  of  his  intention 
"  to  quit  the  premifes,  and  (hall  not  accordingly  deliver 
"  up  the  poflefEon  at  the  time  in  fuch  notice  contained, 
"  the  faid  tenant,  his  executors  or  adminiftrators,  (hall 
"  pay  to  the  landlord  double  the  rent  which  he  would  other* 
«  nvtfe  have  paid.9* 

Upon  thefe  ftatutes  feveral  ^ecifions  have  taken  place. 

1.  A  receiver  appointed  under  an  order  of  the  Court  of 
Chancery,  is  "  an  agent  properly  qualified''  within  the 
words  of  the  ftatute  ;  and  if  he  gives  notice  to  the  tenant 
to  quit,  and  the  tenant  holds  oyer,  he  (hall  forfeit  the 
double  value. 

2.  Where 
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2.  Where  the  ftatute  fays,  "  After  demand  and  notice  s.  c. 

in  writing,"  the  notice  in  writing  is  of  itfelf  a  fufficienf 
demaqd. 

3.  The  notice  to  quit,  under  flat.  4  Geo.  a.  may  be  be-  Cutting  v. 
fore  the  expiration  of  the  leafe  or  time  of  demife.  Derby. 

J  r  a  Black.  Rep. 

4.  One  tenant  in  common  may  maintain  this  aftion  for  *°*5, 
the  double  yalue  of  his  moiety.  *     x°77# 

5.  The  notice  by  the  tenant  to  quit,  under  flat.  1 1  Geo.  2.  Timmins  ▼. 
need  not  be  in  writing.      A  parol  notice  to  quit  is  fuf-  RowlUba. 
fcient.  3  Burr.  1603. 

6.  A  parol  demife  from  year  to  year  is  a  fufficient  hold-  s.  c. 
ing  within  the  ftatute,  fo  as  to  fubjeft  the  tenant  to  the 
penalty  of  double  rent,  if  he  holds  over  after  he  has  given 
notice  to  quit. 

6.  By  ftat.  1 1  Geo.  a.  c.  19.  /  12,  «  If  an  ejeftntent  is 
«  fared  on  any  lands,  feV.  if  the  tenant  does  not  give  no- 
a  ticc  to  the  perfon  of  whom  he  holds,  of  the  fervice  of  fuch 
u  ejeftment,  he  fhall  forfeit  three  years  rent  of  the  pre- 
u  mifes,  to  be  recovered  by  a&ion  of  debt/' 

3.  OF  DEBT  ON  MATTERS  OF  KECORD. 

Thefe  are  id,  On  Bail  Bonds  and  Recognizances.  2d, 
On  Judgments.  3d,  For  Amercements  in  inferior  courts. 
4th,  For  Cofts.     5th,  On  Statutes  and  Recognizances. 

ift.  Of  Debt  on  Bail  Bonds  and  Recognizances. 

1.  By  ftat.  1a  Geo.  1./  25*  it  is  ena&ed,  «  That  no 
<*  perfon  fhall  be  held  to  fpecial  bail  on  any  procefs  lifting 
w  out  of  any  fuperior  court  where  the  caufe  of  aftion  fhall 
*  not  amount  to  10/-  or  upwards ;  and  in  fuch  cafe  affida- 
"  vk  (hall  be  made  of  the  caufe  of  a&ion,  and  the  fum 
"  fpecified  in  fuch  affidavit  fhall  be  indorfed  on  the  back  of 
u  the  writ  or  procefs 5  for  which  fum  fo  indorfed  the  fhe- 
"  riff  fhall  take  bail,  and  for  no  more." 

But  if  the  fherifF  does  take  bail  for  more  than  the  fum  sUat  v.  Horf* 
feorn  to  and  marked  on  the  writ,   it  is  not  for  that  reafon  ley. 
void,  though  he  may  be  punifnable.  a  Wflt  $9. 

This  ftatute  therefore  fettles  the  only  cafes  in  which  a 
Wl-bood  is  to  be  taken,  viz.  when  the  debt  amounts  to 

10/. 
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10/.  or  upwards  ;  and  the  manner  of  taking  the  bond  is 
fettled  by  ftat.  23  H.  6.  r.  10.  /  1.  which  ena&s,  "  That 
"  the  fheriffs  fhall  let  out  all  perfons  in  their  cuftody,  by 
"  force  of  any  writ,  bill,  or  warrant  in  any  action  per- 
«<  fonal,  or  by  caufe  of  indictment  of  trefpafs  upon  rea- 
"  fonable  fureties,  except  fuch  perfons  as  are,  taken  by  cx- 
"  ecutfbn,  capias  utlegatumy  excommunicato  capiendo^  furety 
"  of  the  peace9  or  fuch  as  are  committed  by  fpecial  com- 
"  mand  of  the  juftices." 

«  And  no  flierifF  (hall  take  any  obligation  for  any  caufe 
"  aforefaid,  but  to  themfelves  by  their  name  of  office,  with 
"  condition  that  the  defendant  (hall  appear  at  the  jreturn  of 
"  the  writ  at  the  place  required  in  the  writ :  and  if  the  ob- 
"  ligation  is  taken  in  a  different  form,  it  is  void." 

Under  this  ftatute  it  has  been  decided, 

Rogers  t.  i.  "  The  undertaking  for  the  appearance  of.  the  defend- 

Reeves.  ant  muft  be  by  bond:"    for  where  it  was  an  undertaking  in 

iilCfmRCP'  wrfcrog  only  to  the  following  effett :  That  one  %>**«  hav- 
ing been  arretted  by  the  plaintiff  (who  was  bailiff  to  the 
flieriff  of  Surry)  on  a  writ  for  35/.  the  defendant  undertook 
to  put  in  good  bail  on  or  before  the  return  of  the  writ,  or 
to  furrender  the  body  of  Stephens 'to  the  plaintiff,  or  on  de- 
fault to  pay  the  debt  and  cofts.  Afterwards  the  plaintiff 
was  obliged  to  pay  the  money,  the  defendant  not  having 
performed  any  of  the  conditions,  and  brought  afjiimpfit  for 
the  money  To  paid,  againft  the  defendant  on  this  undertak- 
ing, when  the  court  held,  That  the  ftatute  fiaving'pointed 
out  the  mode,  viz.  by  bondf  that  it  was  to  be  purfued  •,  and 
that  a  Simple  contraft  undertaking  was  void. 

Scryven  v.  2.  €€  So  the  bond  muft  be  «  with  fureties"  for  fuch  are 

Dyther.  the  «  words  of  the  ftatute."  %    Therefore  where  the  bond 

Cro.  Eiiz.  673.    WZB  onjv  ky  tjjC  defendant  himfelfy  conditioning,  that  he  the 

faid  R.  Dyther  would  personally  appear  before  the  King's 

Majefty  at  Wejimitifter^  die  Pafch.  r  5  dier,  to  anfwer,  fefr . 

it  was  held  to  be  bad.     But  a  cafe  was  quoted  of  a  Sic  W. 

Drury%  wherein  it  was  held,    That  an  obligation  with  c« 

furety  was  good. 

1 
Per  Butter.  3.  "  So  the  bond  muft  be  made  to  the  fheriff  by  his  name  \ 

1  Term  Rep.      «  of  office ;"  but  the  court  held,  that  though  fuch  ought  to  \ 

Syiesv.Oakes.  ^e  ^e  *0rm>  vet  ^at  *n  this  Ca^e  ^C  konds  being   iaitl  M~\ 
%  Stra.  893.        vend,  eidem  vicecom.  t*f  qfftgn.  was  fufficient. 

Bennet  v.  FU-         4.  «  The  condition  muft  be  to  appear  at  the  return  el 

kins.  u  the  writ ;"  for  where  the  flieriff  took  a  baH-bond  for  the 

1  Sauna,  go. 

appearance 
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appearance  of  the  defendants  a  day  different  from  that  in  tkfi 
wit,  it  was  held  to  be  void. 

[        So  where  the  condition  of  the  bond  Was  for  the  defend-  Samvclv.Etan*. 

ant  to  appear  on  the  Morrow  of  All  Souls  (*$d  of  November)  *J£crm  ReP- 
i     and  the  date  of  the  bond  was  the  4/A  of  November,  it  was  5    * 

adjudged  to  be  void. 

I         "  But  if  the  fubftance  of  the  return  appears  in  the  bond| 

i      fC  the  very  words  of  the  writ  need  not  be  fet  out." 

i 

For  where  the  writ  was  returnable  coram  domino  rege  ubi-  Shuttleworthv. 

cunq.  fuerimus  in  Anglia;    and  the  bail-bond  wanted  thofe  Pilkington. 

latter  words,  it  was  nevertheless  held  good.  %  Stnu  lls6m 


u 


5.  "  The  ftatute  extends  only  to  cafes  on  mefne  procefs; 
and  all  other  obligations  made  to  the  fheriff  are  void.'1 


For  where  the  bond  was  given  to  the  under-fheriff  for  a  EmpfoiiT.  Bav 
fom  for  fees  of  executing  an  extent,  it  was  adjudged  to  be  {JuH*. 
void  under  ftat.  23  H.  6.  for  one  view  of  the  ftatute  was  to    utt#  51* 
prevent  extortion  by  confining  the  obligation  only  to  the 
condition  of  appearing.     Cro.  Eliz.  808. 

"  And  it  muft  be  founded  on  good  and  legal  procefs  ;*  Milk  ▼.  Bond, 
for  where  it  was  taken  on  a  writ  which  appeared  to  be  re-  1  Stra.  399. 
turnaMe  on  a  day  out  of  term  :   the  writ  being  void,  the 
bail-bond  was  held  to  be  fo  too. 

Though  under  the  ftatute,  if  the  defendant  did  not  ap- 
pear, the  bond  was  forfeited,  yet  the  plaintiff  was  delayed 
in  his  fait;  for  remedy  of  which,  and  to  expedite  the  pro* 
ceedings,  it  was  enafted  by  ftat.  4  &  5  Ann.  c.  16.  f  20. 
u  That  if  any  perfon  (hall  be  arrefted  by  procefs  out  of  the 
a  courts  at  Weftminfler,  at  the  fuit  of  a  common  perfon, 
«  and  the  fheriff  or  other  officer  take  bail,  the  fheriff  at  the 
11  rcqueft  and  cofts  of  the  plaintiff,  or  his  attorney,  Jhall 
u  $&n  *k  bail-bend,  by  indorfing  the  fame,  and  attelting 
*  it  under  his  hand  and  feal,  in  the  prefence  of  two  wit- 
M  ncfles  without  ftamp,  provided  it  be  (lamped  before  ac- 
"  tion  brought  thereon ;  and  if  the  fecurity  be  forfeited, 
"  the  plaintiff  after  aflignment  may  bring  an  a£Uon  there* 
u  upon  in  his  own  name." 

I.  As  the  appearance-day  is  the  quarto  die  pojt  the  return-  studley  v.  Sure. 
day,  the  aflignment  fliould  not  be  made  till  the  four  days-  are  a  Stra,  783. 
ixpired. 

But  of  the;  four  days  the  return- day  itfelf  is  exclufive,  Bullock  v. 
and  the  day  following  is  counted  the  firft ;   and  therefore  Heather. 

where  *Str»'914-  ■ 
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where  the  return-day  was  on  a  Wediufday*  the  bail-bond 
was  held  not  to  be  aflignable  till  after  Monday,  for  Sunday 
is  not  to  be  reckoned  as  one  of  them  $  and  where  it  is  the 
fourth  day,  the  party  (hall  have  all  Monday  to  put  in  fab 
bail. 

Oregfonv.Hca-      2-  T^e  Sheriff  may  aflign  the  bail-bond  in  any  cotfnty, 

ther.  and  the  plaintiff  has  his  election  to  bring  his  action  either 

*  stra.  717.       in  the  county  where  the  aflignment  was  made,    or  in  the 

county  to  the  flieriff  of  which  the  writ  was  directed :  as 

here,  where  the  \vrit  was  into  London,  and  the  aflignment 

in  Middle/ex,  where  the  action  was  brought* 

Kitfon  ▼.  Fagg.       V  The  flieriff,  or  under-lheriff,    may  make  the  afUgn- 

1  Stra.  60.        ment  of  the  bail-bond,  and  thefc  only  can  make  it  •>  for 

where  in  this  cafe  the  affignment  was  proved  to  have  been 

made  by  the  under-fherifPs  clerk,    it  was  adjudged  to  be 

bad. 

Walt     v  Be  t      4*  ^nc*  t'lc  ac^on  on  *^e  bail-bond  muft  only  be  brought 
3  Burr.  1923.    in  that  court  where  the  bail  was  given*  or  otherwise  the 
Morris  v.Rcea.  proceedings  will  be  ftayed,  for  the  writ  gives  jurifdiction  to    i 
3,wilf.a48.      that  court  only. 

0.   Mm 

Samuelv.Evans.     *fc  was  ft*mcrly  a  d°ubt  whether  theftatute  23  H.  6.  was 
&  Term  kcp.  "  not  a  private  act,   but  in  the  cafe  of  Saxby  verfus  Kirhus,  > 
5$9-  Buller,  N.  P.  224,  it  was  held,  that  the  ftatute  4  &  5  Ann. 

16.  by  recognizing  it,  had  made  it  a  public  jlcI,  and  ac- 
cordingly where  the  plaintiff  had  declared  as  affignee  of  the 
IherifF,  but  in  fetting  out  the  bail-bond,  it  appeared  not  to 
be  within  the  ftatute,  and  fo  void :  the  court  held,  That  thej 
could  take  no  notice  of  the  ftatute  of  Hen.  6.  without  its 
being  pleaded,  and  that  the  judgment  might  be  arretted 
after  the  plea  of  non  ejl  faclwn. 

2.  <r  Such  are  the  cafes  of  bonds  given  on  mefne  pro- 
€(  cefs :  I  (hall  now  confider  the  recognizance  entered  into 
"  by  the  bail  above  ;  whereby  they  undertake,  that  if  de- 
«'  fendant  be  condemned  in  the  action,  that  he  fliall  pay 
€t  the  cofts  and  condemnation,  or  render  himfelf  up  a  pri- 
«  foner,  or  that  they  will  pay  it  for  him.'* 

Upon  this  recognizance  the  plaintiff,  in  the  original  ac- 
%  tion  may  have  debt  againft  the  bail,  in  cafe  of  the  default 
of  the  principal ;  but  as*  the  declaration  is  very  prolix,  it  is 
more  ufual  to  fue  the  bail  by  fcire  facias ;  and  debt  is  only 
advifeable  where  the  principal  has  run  away,  and  the  bail 
are  likely  to  become  infolvcnt*  aad  for  this  re^fon,  that  hi 

debt 
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tfebt  on  the  recognizance  the  bail  are  held  to  fpecial  bail, 
but  not  fo  on  a  fare  facias. 

But  as  debt  may  be  brought  againft  the  bail,  it  will  be 
proper  to  conGder  the  cafes  on  that  head. 

i.  Before  the  plaintiff  can  proceed  againft  the  bail,  either  Hobs  *•  T«t 
by  debtor  fare  facing  there  muft  iffue  a  ca.  fa.  againft  the  JJ^iifc  c07 
principal  (the  defendant  in  the  aftion  ;)  for  one  of  the 
conditions  of  the  recognizance  was,  that  the  defendant's 
body  fbould  be  had  in  execution  \  and  therefore  the  recog- 
nizance is  not  forfeited  till  that  is  not  forthcoming,  which 
is  only  judicially  known  by  the  return  of  non  eft  inventus  on 
the  ca.  fa. 

Therefore  where  the  bail  brought  error,  and  afligned  it,  Price  ▼.  Pries/ 
that  jndgment  was  given  againft  them  without  any  ca.  fa.  &°*  EK*«  7W» 
having  been  awarded  againft  the  principal,  judgment  was 
for  that  fault  arretted. 

1.  But  a'  difference  is  to  be  obferved  where  the  pro-  ' 

cetdings  ate  in  debt  on  the  recognizance,   and  by  fcire 
facias.  ' 

M  For  if  the  plaintiff  brings  debt  on  the  recognizance 
u  againft  the  bail,  they  can  furrender  their  principal  before 
*(  tie  return  of  the  procefs  againft  them,  but  not  after.** 

For  where  the  plaintiff  having  brought  his  action  on  the  Hoare  ▼.  Mb* 
recognizance  in  C.  P.  but  finding  that  the  defendant  (the  £*?•   « 
bail)  was  an  attorney  of  B.  R.  was  forced  to  defift,  and*  li# 

fikd  his  bill  in  B.  R.  the  fir  ft  day  of  Michaelmas  Term; 
on  the  20th  of  Otlober  the  defendant  had  furrendered  his 
principal:  on  motion,  the  proceedings  were  ftayed ;  for 
thofe  in  £.  B.  were  of  no  avail,  and  the  render  of  the  body 
being  before  return  of  the  procefs,  was  time  enough :  for  . 
the  plaintiff  ftiould  have  commenced  his  aftion  in  the  pro-; 
per  court  at  fir  it. 

And  where  the  plaintiff  brings,  debt  againft  the  bail,  Milocrv.Pettit* 
tftey  (hall  have  eight  days  after  the  return  of  the  writ  to  l  Lo«*R»yiiu 
furrender  the  principal  v  and  if.  there  arc  but  four  days  in  7%0* 
the  term  after  the  return,  they  (hall  have  four  days  in  the 
term  following. 

But  where  the  plaintiff  proceeds  by  fcire  facias,    upon  Walmfley  v 
tm  eft  inventus  returned,  the  bail  have  till  the  return  of  the  Havand. 
fecond  fcire  facias  to  furrender  the  principal  and  difcharge  Cw#  EU,t  6:*' 
fhemfelves. 

O  And 
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Stcwardr.Smith      And  the  firft  fcire  facias  may  be  tefted  of  the  fame  day 
*  stra.  866.       ^  ca%  ja%  ;s  returnable. 


Alyfon  y.  Byf- 

ton. 

Cro.  Eliz.  738. 

P«Aev.W«tfon, 
a  Black.  Rep. 
yaa. 


Gbrn  v.  Tate* 
iTtra.  511. 


Barry  ▼.  Barry, 
a  Stra.  »i  7. 
4  Wilfc  V 


Bailey  ▼• 
Smeathmaa* 
4  Borr.  1134* 


Simonda  v. 
MddletOn. 
2  Wilf.  269. 


Webb  ▼.  Har- 
vey. 

A  Term  Rep. 
15h 


And  there  (hould  be  fifteen  days  between  the  tciU  and 
the  return  of  each  fare  facias. 

Therefore  where  the  ca.  fa.  was  returnable  craf?  Trin.  7th 
of  June,  and  the  firft  fcire  facias  was  returnable  (^ttiadtn, 
Trtn.  2  ift  June,  but  the  loft  on  Tref  Trin.  i%tb  June)  this 
hft  was  quaflied,  there  not  being  fifteen  days  between  the    ! 
telle  and  return. 

«  But  this  allowance  of  time  till  the  return  of  the  fc- 
"  cond  fcire  facias,  is  jiot  matter  of  right  but  of  favour." 

For  where  the  principal  died  before  the  return  of  the  fe- 
cond  fcire  facias,  the  bail  were  held  to  be  liable.  And  in  a 
yet  ftronger  cafe, 

Where  the  principal  died  after  the  return  of  non  eft  in- 
ventus, and  before  any  fcire  facias  -iflued,  yet  were  die  bail 
held  to  be  charged :    for  in  ftriftnefs  of  law  the  bail  are 
chargeable  after  the  return  of  non  eft  inventus,  and  the  fcire 
facias  is  merely  ex  gratia. 

2.  "  But  in  the  following  cafes  the  bail  (hall  be  dif- 
«  charged ;" 

1.  "  Where  there  has  been  an  aftual  furrender." 

But  where  the  aclion  has  been  by  original,  the  bail  need 
not  furrender  on  the  return-day  of  the  fcire  facias,  but  have 
till  the  appearance-day,  that  is,  the  quarto  die  pofi  to  do  it. 

«  And  the  furrender  mull  be  during  the  fitting  of  the 
«  court." 

For  where  on  the  fecond  fcL  fa*  hTued  againft  the  bail, 
they  furrendered  the  principal  on  the  quarto  die  ptfi  U  * 
judge  at  his  chambers,  the  furrender  was  held  to  be  too  late, 
and  the  bail  fixed  with  the  debt  and  cofts. 

However,  before  the  bail  are  abfolutely  fixed  where  a 
furrender  can  be  made,  they  (hould  be  fummoned  time 
enough  to  make  a  furrender  of  their  principal ;  for  where 
in  this  cafe,  the  fcire  facias  was  returnable  the  14th  of 
November,  and  the  bail  were  not  fummoned  tlH  about  an 
hour  before  the  rifing  of  the  court,  and  the  fherifF  return* 
ed  fcire  feci,  the  court  fet  the  proceedings  afide,  holding 
that  fummons  inefficient,  as  being  too  ihort  notice. 

2.  If 
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2.  «  If  an  ?&ual  furrender  canuot  be  made." 

As  where  the  principal  became  a  peer,  fo  that  by  law  his  Trinder  v.  Shir* 
body  could  not  be  furrendered,  it  was  held  that  an  exoncre-  Jf*-  . 
*  tur  Ihould  be  entered  on  the  bail-piece.  g  4*    _ 

So  where  a  man  had  been  preffed,  and  was  then  in  cuftody,  Bond  t.  I&au 
and  fo  that  by  flat.  29  Geo.  2.  c.  4.  /  14.  he  could  not  be  l  Burr.339. 
taken  out  of  his  Majefty's  fervice,   except  for  a  criminal 
matter,  his  bail  in  a  civil  action  were  allowed  to  bring  him'  v  - 

Into  court  by  habeas  corpus,  and  furrender  him  by  commit*  • 
ting  him  to  the  cuftody  of  the  marfhal,  and  inflanter  re- 
manding him  to  the  Savoy,  after  entering  an  exoneretut  on 
the  bail-piece. 

3.  "  Though  the  defendant  has  judgment  in  the  cdurt 
w  below,  yet  die  bail  are  not  thereby  actually  difcharged." 

For  if  error  be  brought  on  that  judgment,  and  it  be  re-  Loff  *.  Ke&. 
verfed,  the  bail  ftill  are  liable,  though  the  condition  of  the  £idg«- 
recognizance  was  to  furrender,  £SV.  if  condemned  in  the  ac-    ra*  Ja** 94m 
tion  in  the  faid  court ;  for  the  judgment  being  reverfed,  it  is 
as  if  it  never  had  been. 

4.  But  if  the  plaintiff  has  judgment,  and  the  defendant  Meyerv.Arthvf. 
brings  a  writ  of  eTror  and  a  fci.  fa.  is  fued  out,  proceedings  1  Stra.  419* 
will  be  flayed  agairift  the  bail;  but  it  is  on  the  terms  of  the 

bail's  confuting   that  if  the  judgment  be  affirmed,    they 

fhall  furrender  the  principal,  or  give  judgment  on  the  far*  * 

facias. 

1.  "  But  it  muft  be  on  application  by  the  bail,  before 
u  judgment  againft  them  had  on  the  fcire  facias? 

For  where  the  plaintiff  got  judgment  on  the  fcire  facias  FUher  ▼. 
againft  the  bail,  pending  error  by  the  principal,  and  took  E^crton- 
them  in  execution,  and  they  moved  to  be  difcharged,  per         "  * 
cur.  if  the  bail   had   applied   before  judgment   the  court 
would  have  flayed   proceedings :    or  if  an  action  of  debt 
had  been  brought  on  the  judgment,    they  would    have 
granted  an  imparlance  ;  but  the  bail  by  fufrering  judgment 
to  go,  have  fubmitted  to  meet  the  plaintiff,  and  the  judg- 
ment muft  ftand. 

2.  So  the  bail  muft  apply  to.  (lay  proceeding  before  the  Everett  v.  Gerv. 
return  of  the  fecond  fcire  facias :  for  after  the  return  of  the  x  Stra#  443- 
fecond  fcire  facias  the  bail  cannot  furrender  the  principal, 
and  therefore  are  fixed  with  the  debt  and  cofts. 

u  And  the  reafon  of  thefe  decifions  is  this  ?  That  penrf-  w^ftd  T- 
ing  a  writ  of  error,  the  court  cannot  award  execution,  fo  Bradfluw. " 

Oa  thatH«b.iii. 


%96  DEBT. 

that  no  capias  can  go  againft  the  principal  i  and  therefore 
as  die  bail  cannot  take  and  furrender  him,  they  fhall  not  be 
charged. 

HuAter  t.  V  But  the  court  will  not  (lay  proceedings  againft  the 

Sampfon.       .   bail  merely  on  bringing  a  writ  of  error,  unlefs  bail  to  the 
*  StnL  781.       wrjt  0f  error  has  \yccn  aftually  put  ih  j  for  till  theh  it  is  no 
abfolute  fuperfedeas. 

Pool  ▼.  Char-         So  if  the  writ  of  error  appears  to  be  brought  merely  f<* 

n<*k.  the  purpofe   of  delay,   as  where   it  was  fworn  that  the 

3l*««nR«P-79-  defendant  and  his  attorney  had  declared  that  they  would 

delay  the  plaintiff  by  every  means  poffible,   the  court  re- 

1  fufed  to  ftay  the  proceedings  againft  the  bail* 

fid.  Of  Debt  on  Judgments. 

Speak  t.  Rich-        I.  "  If  a  man  recovers  in  the  fuperior  courts  a  debt  or 
ardt.  u  damages  for  any  injury,  in  any  action  real  or  perfonal, 

Ko  m  '  S  °  a  ^c  may  a^tcrwar^*  have  an  a&i°ri  of  debt  on  that  judgu 
Ctl  Car.  S39*  M  mttlt." 

This  was  the  common  law  remedy  in  cafes  where  exe- 
tution  had  not  been  fued  out  before  the  expiration  of  the 
year  apd  day  after  the  judgment.  But  the  ftatute  of  We/I- 
minfter  2d,  c.  45,  having  given  the  fcire  facias  on  the  judg- 
ment, that  is  the  praftice  now. 

Glafcockv.  But  however,  debt  is  flill  often  brought  on  judgments: 

Morgan.  ancj  ;t  wjjj  yc  for  ^  remainder  0f  the  fum  recovered^  where 

" 9**         part  ha&  been  levied  on  the  goods  of  the  defendant :  fo  it 

will  lie  pending  a  writ  of  error.    Gtibble  v.  Abbot.  Cowp.  72. 

7  Mod.  6a,  14.       «  But  the  judgment  muft  be  an  a&ual  and   fubfifting 
Sid.  336.  u  jujgmcnt  at  the  time  of  the  aft  ion  brought;  for  if  by 

u  any  mean?  k  has  been  discharged,  this  a&ion  will  not 

«  lie." 

vigors  v.  Aid-        For  where  the  defendant's  perfon  had  been  taken  in  exe- 
ri<**  cution  by  a  ca>  fa.  on  the  firft  judgment,  and  had  been  at 

4  urr.  84  3.  jg^a,.^  Jifcharged  out  of  cuftody,  by  confent  of  the  plaia- 
tiff,  on  the  defendant's  entering  into  an  agreement  to  pay 
certain  fums  at  certain  ftipulated  times,  part  whereof  he 
had  paid  when  the  plaintiff  brought  debt  on  the  judgment 
for  the  whole :  but  the  aftion  was  held  not  to  lie,  for  the 
judgment  was  difcharged  by  the  plaintiff's  own  confent; 
and  fo  he  could  not  have  an  altion  on  it. 

Jacket  v.  .  So  where  to  an  a&ion  of  ajfumpftt>  the  defendant  pleaded, 

withy.  a  fet-off  of  a  judgment  recovered  by  him,  Trin.  22  Geo.  3. 

iTcimRfp..  againft 

SS7-  ^ 
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agwnft  the  plaintiff,  the  plaintiff  replied  and  admitted  the 
judgment ;  but  faid,  that'  in  Mich:  23  Geo.  3.  he  had  been 
charged  in  execution  by  virtue  of  fuch  judgment,  and  that 
on  the  6th  of  Feb.  1783,  he  had,  by  the  confetti,  privity,  and 
authority  of  the  defendant,  been  dif charged  out  of  cuftody,  and 
from  the  faid  execution.  The  defendant  rejoined,  that  the 
difcharge  was  in  confederation  of  the  plaintiff  giving  him  a 
bond  to  the  amount  of  the  debt  to  fecure  an  annuity,  which 
annuity-bond,  feV.  had  been  fet  afide  by  the  court  of  £  B. 
the  memorial  having  been  erroneoufly  entered  :  to  this  was 
a  demurrer,  where  it  was  held  clearly,  that  the  firft  judg-  ■      "  * 

mem  was  completely  at  an  end  by  discharging  the  plaintiff 
out  of  cuftody,  and  that  the  defendant  could  therefore  ne- 
ver refort  to  it  again,  even  though  the  confideration  had 
failed  for  which  he  had  difcharged  him. 

2.  Debt  will  lie  upon  a  judgment  of  a  foreign  court  (as  in  Walker  %. 
this  cafe  the  fupreme  court  of  Jamaica)  but  it  is  not  to  be  Witter, 
declared  on  as  a  matter  of  record,  for  it  is  here  but  of  the  Dong*  ** 
nature  of  a  fimple  contract  debt ;  therefore  in  fuch  cafe  the 
judgment  is  fufficient  only  to  eftabltih  a  demand,  and  put  the 
defendant  to  impeach  the  jaftice  of  it,  or  (hew  the  fame  to 
|iave  been  unduly  or  irregularly  obtained. 

And  as  it  is  but  a  fimple  contract,  affumpftt  will  alfo  lie  Crawford  ▼. 

jtm it;  as  was  decided  in  the  two  cafes  here  mentioned;  huj"*]" G  3# 

one  of  which  was  from  Jamaica,  and  the  other  from  Ben-  Sjncja;r  v/ 

fal.    And  ii>  another  cafe  from  Vernon,  where  the  judg-  Frafer. 

Tperit  was  from  prance,  and  held  that  affumpftt  would  lie.      Doug.  4. 

*  Anon. 

80  debt  was  adjudged  to  lie  for  a  fum  recovered  in  a  *        " 
court  baron.  fon#  Y 

Cro.  Eliz.  436. 

3d.  OF  Debt  for  Amercements  in  inferior  Courts. 

As  where  the  Reward  of  a  court  leet  amerced  a  perfon  Earl  of  Lincoln  . 
for  contemptuous  words :  it  was  adjudged  lawful,  and  that  v-  Fi&cr. 
Abe  lay  for  it.  J     &  Cro.Ehz.581. 

So  debt  lies  for  an  amercement  in  a  court  baron*  wicker  v. 

Norris. 

Bull,  N.  P.^67. 


4th.  Of  Debt  for  Cofts. 

Debt  lies  to  recover  the  cofts  of  a  nonfuit  in  an  inferior  Murray  v.  Wil- 
court,  by  the  defendant* below :  and  a  general  declaration10"-  .., 

if  good,  without  fetting  out  that  the  caufe  of  a&ion  arofe  x       ' 3* 
4  within 
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within  the  jurifdiftion  of  the  inferior  court,    or  the  pro- 
ceedings at  length. 

5th.  ,  Of  Debt  on  Statutes  and  Recognizances. 

t  Roll.  Abr.  I*  Debt  lies  on  a  ftatiite  merchant,  and  alfo  on  a  ftatute 

599-    v        "    ftaple,  for  both  are  under  the  feal  of  the  parties,  and  have 

all  the  folemnities  of  an  obligation.  I 

Afeue  ▼.  Hoi-  So  where  an  obligation  was  entered  into  as  a  ftatute  fta- 
lingworth.  pie,  but  was  void  as  a  Jlatutey  for  want  of  two  feals  in 
Cro.EK2.494.   purftiance  of  the  ftatute  of  Alton  Burnelly  yet  the  plaintiff 

was  allowed  to  bring  debt  on  it,  as  an  obligation 5  and  he 

recovered. 

Trott  v.  Spar-  2<  So  upon  a  recognizance  taken  in  pursuance  of  flat.  23 
ling.  H.  8.  c.  6".  before  the  Chief  Juftices  of  the  Kings  Bench 

Moor.  118.        an<i  Common  Pleas,  or  the  Mayor  of  the  ftaple  at  Weftminfter% 
Chamberlain  ▼.  out  of  term,  and  the  Recorder  of  London  jointly,  for  pay- 
CroTliz  Jg .    ment  of  money,  and  on  which  the  procefs  is  the  feme  as 
upon  ftatutes  ftaple,  debt  will  Ik,  by  ftat.  8  Geo.  1.  c.  25. 

Cowperv.Lang-      So  if  the  recognizance  is  taken  in  Chancery,  debt  lies  on 

worth*  it. 

Cro.  Eliz.  608. 

R0D.Ahr.60o.       And  in  like  manner  if  the  tenor  of  the  recognizance  fo 

Danv.  498.        taken  is  certified  into  the  King's  Bench :  for  the  tenor  under 

the  great  feal  is  of  the  fame  notoriety  and  validity  as  if 

the  original  under  the  feal  of  the  conufor  had  been  pro* 

duced. 

2.  DEBT  WITH  REFERENCE  TO  THE  PERSON. 

.  This  is  1  ft,  As  to  Perfons  in  General.  2d,  As  to  the 
Heir,  Executor,  or  Adminiftrator.  3d,  As  to  Baron  and 
Feme.  4th,  As  to  Aflignees.  5th,  As  to  Sheriffs  and  their 
Officers. 

I.    AS  TO  PERSONS  IN  GENERAL. 

11  No  one  (hall  be  charged  in  debt  on  any  bond  or  oWi- 
«  gation,  to  any  matter,  or  to  any  per/on  not  mentioned  or  tas- 
«  eluded  in  it ;  for  its  extent  mall  be  ftri&ly  limited  to  the 
u  condition." 

Barker  exec  of       As  where  a  bond;  was  entered  into  by  the  defendant  at 
Pyott  ▼.  furety  for  one  Hampton,  conditioning  for  his  fervice  and 

TcraTRep,a87.  faithful 
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faithful  account  of  all  monies  of  the  obligee,  his  executors 
or  adrnintftrators,  which  ihould  come  to  the  hands  of  the 
faid  tfntnptoh,  while  he  ferved  the  obligee"*  as  his  clerk. 
The  obligee  died,  and  the  executors  having  continued  the  buji- 
nefs9  it  was  adjudged,  that  the  bond  did  not  extend  fo  as 
to  rnake  the  defendant  who  was  furety  liable  to  themy  on. 
Hampton's  default,  for  the  bond  was  perfonal  to  the  obligee 
himfelf. 

So  where  the  defendant  had  joined  in  a  bond  to  /£*  Wright  v. 
plaintiff,  as  furety  for  the  faithful  fervice  of  one  Baird  as  R!(55fc 
broad-clerk  to  the  plaintiff;    the  plaintiff  afterwards  took-3         53°* 
one  Delafield  into  partnerfliip,  and  in  debt  on  the  bond  the 
breach  was  afligned  in  Baird's  having  embezzled  money 
6j  the  partner/hip  :  to  this  was  a  demurrer,  and  the  aclion 
was  adjudged  not  to  lie,  for  the  bond  was  for  performance 
of  faithful  fervice  to  Wright  (the  plaintiff)  only,  not  to  him 
arid  his  partner. 

Thefe  cafes  go  on  the  ground  of  the  obligation  being  pir-  Barclay  v. 
find ;  but  where  the  bond  was  not  fo,   as  where  it  was  L^a,»  ^' 
made  to  the  &«/*,  viz.  for  fakhful  fervice  in  the  counting-  ^i™     P" 
houfi  andjhopi   and  the  then  partners  in  the  houfe,    to 
whom  the  obligation  had  been  made,  took  in  another  part- 
ner, the  bond  was  held  ftill  to  remain  in  force ;   and  the 
cbtigecs  recovered  on  it. 


2.    OF  DEBT    B?    OR    AGAINST   HEIR,    EXECUTOR,     OR 

ADMINISTRATOR.  < 

« 

I.  "  The  obligee  of  a  bond  may  bring  his  aft  ion  either  Davis  v. 
«  agewj  the  heir  or  executor :"    for  the   obligor  binds  his  ^^ ™gan' 
heirs,  executors,  and  adminiftrators,    and  therefore  where       ,v"  J*' 
it  was  brought  againft  the  heir,  and  he  pleaded  that  J.  S.  pio^Z^^T* 
had  adminUlered9  the  plea  was  held  to  be  ill,  as  both  were  s.  P. 
Gable. 

2.  «  In  no  cafe  fliall  an  executor  be  charged  in   debt 
"  where  the  action  would  not  lie  againft  his  teftator." 

For  where  A .  covenanted  with  B.  to  put  his  fon  appren-  krrott  v. 
tketo  C.  or  that  A?$  executors  fhould  pay  to  B.  20/.  the£"?e£;.         . 
ion  was  not  put  apprentice,  and  A.  died  :  it  was  adjudged, 
that  debt  lay  not  for  the  20/.  by  B.  againft  A.'s  executor  > 
for  that  teftator  himfelf  had  never  been  liable.     But, 

N.  B.  The  authority  of  this  cafe  was  doubted  by  Lord 
Mansfield.     Burr.  1383. 

3-  If 


toe 
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Archbiibop  of 
Canterbury  ▼. 
Houfe. 
Cowp.  140. 


Jkrchbiihop  of 
Canterbury  v. 
Wills. 
Silk.  315. 


Roll.  Abr. 

tsx. 


.  3.  If  an  adminiftrator  does  not  perform  the  requififjmn 
of  his  ad  mini  ft  ration- bond,  the  ordinary  may  authorize  4 
creditor  or  the  next  of  kin  to  fue  him  on  the  bond  :.  for  the  next 
of  kin  are  interested  in  the  furplus,  and  a  creditor  in  the 
prefent  difpofal  of  the  inteftate's  effects. 

Before  the  ftatute  22  Car.  2.  an  executor  or  adminifira- 
tbr  was  compellable  to  account,  but  the  ordinary  was  ob- 
liged to  take  the  account  as  he  furniihed  it  without  ex- 
amining :  fo  was  a  creditor,  if  he  fued  in  the'  ecclefiaftical 
•  cflurt,  for  he  had  a  proper  remedy  at  common  law.  But 
if  a  legatee  had  fued  for  dn  account  in  the  ecclefiaftical 
court,  the  defendant,  before  the  ftatute,  was  obliged  to 
prove  the  whole  account,  for  the  legatee  had  no  other,  re- 
medy, and  the  court  could  no  otherwifc  exercife  its  jurif- 
d  id  ion  of  legacies  to  effect.  Since  the  ftatute,  a  perfon 
Entitled  to  diftribution  is  as.  a  ftatute.  legatee,  and  (hall  there- 
fore have  the  fame  remedy  as  a  legatee  before  the  ftatute; 
and  now  being  by  the  condition  of  his  adminiftration-bond 
bound  to  account  at  a  day  certain,  he  (hall  do  it  without 
citation  :  but  this  account  is  not  examinable  unlefs  a  party 
interefted  comes  in  and  controverts  it.  Arid  the  condition, 
of  the  bond  being,  that  he  (hall  adminifter  well  and  truly, 
that  (hall  be  con  (trued  in  bringing  in  his  account y  and  not  in 
paying  the  debts  of  his  interlace  :  and  therefore  a  creditor' 
fhali  not  take  an  alignment  of  the  bond  am.  fue  it,  and 
fcffign  for  a  breach  the  non-payment  of  a  debt  to  him  or  a 
devaftavit  committed  by  the  adminiftrator  \  for  that  v.ouW 
be  needlefs  and  infinite. 

4.  Executors  are  no  further  chargeable  than  they  have 
affcts,  unlefs  they  mako  themfelves  fo  by  their  own  aft,  a* 
pleading  a  falfe  plea  \  u  i.  fuch  a  plea  as  would  be  a  per- 
petual bar  to  the  plaintiff,  and  which  they  know  to  be  falfe ; 
as  ne  unques  executor  or  a  releafe  to  themfelves  ;  but  if  they 
plead  a  former  judgment  by  another  perfon  et  nil  ultra*  and 
the  plaintiff  replies  per  fraudem,  and  it  be  fo  found,  yet 
judgment  fliall  be  de  bonis  teftatoris. 


3.    OF   DEBT   BY   OR   AGAINST   BARON   AND   FEME. 

Anjktffteifi  v.  I.  If  a  bond  is  given  to  an  hufband,    and  wife  adrnini- ' 

C!irfc'    «  ftratrix,  he  may  bring  an  action  on  it  in  his  own  name  as  a 

4  Term  Rep.     fcmd  made  to  himfelf. 

Read  v.  Jewfon.      2.  By  the  cuftom  of  London,  nfeme  co4ert  may  be  a  fole 

oV77ihiii«.  tradcr»  and  fue  and  **  fuc*  for  hcr  own  debts  f<>  contraft- 
vuo  .per  uuer,  cd .  but  in  fuch  cafe  fhe  cannot  give  a  bond  and  warrant 

4  Term  Rep,  0f 

36a. 
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of  attorney  to  confefsa  judgment:  So  when  fued  as  1 
feme/ok,  (he  muft  be  fued  in,  the  courts  of  the  city  of  Lon- 
don ;  for  if  fued  in  the  courts  above,  the  huffcand  mult  be 
joined.  • 

So  the  wife  alone  cannot  bring  an  action  m  the  courts  Caudell  v. 
above,  but  only  in   the  courts  of  the  city  of  London ;  and  shaw-  4  Term 
even  where  die  huiband  was   dead,  and  (he  brought  an     p*  *  I# 
action  in  the  court  of  Kings  Bench  for  goods  fold  and  de- 
livered by  her  while  ^femefole  trader*  it  was  adjudged,  that 
the  action  could  not  be  maintained  by   her  in  her  own 
name  in  that  court. 

3.  If  a  lcafe  be  made  to  a  woman  dumfola>  and  (he  mar-  Vane  v.  Min? 
ries,  the  term  expires  and  fhe  dies  :  debt  lies  agairift  the  fl*"u- 
hufband  for  rent  accruing   during  her  lifetime ;  for  he  is  l        %S' 
chargeable,  by  reafon  of  the  perception  of  the  profits. 

4.  OF  DEBT   BY   OR   AGAINST   ASSIGNEES. 

i.  If  there  is  a  leflee  for  years,  and  he  'afligns  all  his  inr  .Walker'*  caf* 
tereft  to  another,  yet  may  leflbr  ftill  have  an  action  of  3  Co#  %%% 
<|ebt  againft'him  for  rent  in  arrear  after  afftgnment :  firft, 
Becaufe  .the  leflee  {hall  not  prevent  by  his  own  act  fuch 
remedy  as  the  leflbr  hath  againft  him  on  his  contract. 
Idly,  That  the  leflee  might  grant  the  term  to  a  poor  man 
who  would  not  be  able  to  manure  the  land,  and  fo  for 
need  or  malice  the  land  would  lie  unfilled,  and  the  leflbr 
be  without  remedy,  cither  by  diftrefs  or  action  of  debt. 

But  the  leflbr  may  accept  the  aflignee  for  his  tenant,  and  Marfh  v.  Br**. 
to  difcharge  the  original  leflee.      And  if  he  once  accepts  rent  Cro.  Jac.  3^4. 
from  the  afftgnee%  he  can  never  again  refort  back  to  the  firft 
leflee. 

But  the  qjjignee  is  bound  to  the  rent  no  longer  than  while  in  Lekcux  v.Nafli. 
pojpjton,  and  he  may  at  any  time  affign  over  his  term  and  a?tra- 1%%u 
fo  difcharge  himfelf ;  and  if  even  to  an  infolvent  perfon,  Pitcher  y. 
it  ihall  difcharge  him :  for  the  action  as  between  the  leflbr  J^7' 
and  the  aflignee  is  founded  on  the  privity  of  eftate,  which   a      x" 
is  gone  by  the  aflignment. 

But  if  a  leflee  for  years  dies,  his  executor  or  adminiflrator  Marrow  v. 
tnaj  affign  the  term,  and  Jhall  not  be  chargeable  for  rent  after  Turpin. 
the  affignment ;  for  as  they  could  fell  the  term  to  pay  debts,  Cro-Eliz'  7*5  ' 
fo  they  can  affign  it,  and  be  difcharged  from  all  fubfequent  °vc»°n  v.  Sy<*. 
demands  of  rent.     And  it  was  further  held  in  this  cafe,  ^0?™"  a. 
that  if  the  leflee  for  years  afligns  over  his  term  and  dies,        •     >  • 
Ac  executor  (hall  not  be  charged  for  rent  due  after  his 

death j 
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death ;  for  by  the  death,  both  privity  of  eftate  and  conrraft 
was  at  an  end. 

3  Co.  23.  a.  2.  If  thtltjfir  grants  away  Mr  reverfion,  he  cannot  have 

an  a&ion  of  debt  for  the  rent,  for  he  has  granted  the  re- 

verfion  to  another,  to  which  the  rent  is  incident.     So  that 

the  grantee  of  the  reverfion  alone  can  have  the  aftion. 

.  But  if  the  leflbr  had  fo  granted  his  reverfion,  and  the  lejfte 

Glow* V*        **'  *§*&ne&  h**  **"*>  the  grantee  flionld  not  have  debt 

Cro.  EUz.  318.  againft  the  leflee  after  affignment,  for  there  was  no  privity 

8.C.3  Co.  13, b.  between  them  but  by  reafon  of  the  privity  of  eftate,  and 

that  being  gone  by  the  affignment,  the  action  will  not 

lie. 

"  And  it  is  the  fame  whether  the  perfon  claiming  the 
u  rent  comes  in byfuccejjionorbj grant" 

Overton  v.  6yd-      As  where  a  prebendary  made  a  leafe,  confirmed  by  dean 

<hll«    (  and  chapter,  the  leflee  died,  and  his  executor  affigned. 

Cro.  Elii.  sss-  Afterward  the  prebend  died,  and  the  plaintiff  being  named 

his  fucceflbr,  brought   debt  againft  the  executor  of  the 

leflee,  and  adjudged  that  the  aft  ion  would  not  lie,  for  the 

privity  was  gone  by  the  aflignment." 

«  But  where  the  leflee  ajjfigm  but  a  party  he  is  charge- 
«  able  for  the  whole  to  die  grantee  of  the  reverfion,  on,  ac- 
«  count  of  the  fubfifting  privity. 

Broom  v.Horc.  For  where  Sir  Chrifiopher  Broom  let  land*  to  Horef 
Cro.  El».  633.  rendering  rent ;  Hore  let  to  one  WrigUfwortb  one-fourth 
part  of  an  acre :  afterward  Sir  C.  Broom  granted  the  re- 
verfion of  the  whole  to  one  George  Broom  (the  now  plain- 
tiff) who  brought  debt  againft  Hore  for  the  entire  rcnt^ 
It  was  contended  for  defendant,  that  the  privity  being 
gone  as  to  part  was  gone  for  the  whole.  But  the  court 
'  held  the  reverfe :  That  the  entire  eftate  remaining  in  one 
part  of  the  land,  the  privity  remained  entire,  and  would 
fupport  the  attion. 

Robinfonv.  Cox      3.  If  the  leflbr  in  fee  affigns  over  to  another  the  rent  of 
&  Warwick.     a  term,  and  the  leflee  attorns,  the  aflignee  of  the  rent 
1  Lev.  %%:       may  jiavc  (je{)t  for  eack  gaje  jn  arrearj  though  the  rever- 
fion is  in  the  leflbr,  and  of  courfe  the  privity  of  eftate, 
for  by  the  attornment  there  is  a  privity  of  contra£L 

a  -j  w  .  So  he  may  devife  it,  and  devifee  may  maintain  an  ac- 
kyns.  tion  of  debt  for  the  rent  arrear. 

Cro.  Eliz.  637 

Pultncyv  '  4*  K  *c  leffce  for  yeat8  *™gn8^  ™8  term  to  another, 
Holmei.  '  referving  the  rent  to  himfelf,  he  (hall  have  an  a&ion  of 
iStra.405.  debt  for  the  arrears,  during  the  term*,  for  though  not 
Ray».oo>737.  properly 
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properly  a  rent  for  want  of  a  reverfion,  yet  it  partakes 
of  its  nature,  being  a  return  for  the  profits  which  are  an- 
nual. 


5*     OF  DEBT   BT   AND  AGAINST   SHERIFFS, 

i.  Debt  lies   againft  a  fheriff,  where  he  has  returned  3^^  t: 
««  that  he  has  levied  the  money   under  a  writ  of fieri  facias?  Richards, 
or  fuch.    But  otherwife,  if  he  returns  "  that  he  has  taken  **°t>-  4o6- 
goods  to  fuch  a  value ,  which  remain  in  his  hands  %  pro  defeftu 
emptorem;"  for  in  fuch  cafe  he  fliall  not  be  charged  in  debt. 

So  debt  lies  againft  a  fheriff  on  his  freturn  of  having  Mildmay  ▼. 

fazed  goods  to  the  dmtiu'nt  of  £. which  were  refcuedjout  Sl?tl1' 

of  his  hands.    For  fuch  is  no  excufe  to  any  taking  on  final  *         ' 343* 
procefs,  as  he  may  command  the  poffe  comitates. 

And  it  lies  in  like  manner  afcainft  the  executor  of>  the  ParkJnfon  ▼• 
lenff,  who  had  J 
tiff  in  the  aftiom 


ftieriff,  who  had  levied  the  monef  at  the  fuit  of  the  plain-  J!?***' Cro# 

J       riffJu...^  7  r  Car.  539. 


For  when  the  fheriff  has  levied   the  debt  or  damages  R<»*«  v*  Wil- 
againftthe  defendant's  eftate,  the  judgment  acainft  the  dc-™ot* 
fendant  becomes   immediately  dilcharged,    and   therefore 
the  iheriff  mud  himfelf  be  liable. 

But  the  plaintiff  in  the  aftion  may  have  a  fcire facias  Smith  &Linfcy. 
spirit  the  flieriff,  and  not  bring  an  aftion  of  debt.  Hutt.33. 

2.  Debt  lies  againft  a  iheriff  for  the  reward  given  byflatute  Bignoll  ▼. 
6&*7  W.  and  M.  c.  23.  on  the  cohvicHon  of  coiners;  the*0^1?-  Ca& 
judge  having    certified   the  convi&ion,    which  mull  be^®,t*™p#  ' 
proved. 

3.  Debt  lies  againft  a  Iheriff,  where  a  perfon  in  cujtody  on  Bro.  Ab.  19. 
fnal  procefs  efcapes,  by    the   equity  of  ftat.  Weft.  2.  and  *  Inft.  38*1 
1  Rich.  2.  f.  14.  by  the  party  at  whole  fuit  the  execution 
Iras. 

And  wheTe  an  aftion  of  debt  is  fo  brought  againft  the  Hawkins  v. 
Iheriff  on  an  efcape,  the  whole  fum  for  which  the  defendant  Plomcr  &  Hart, 
vxu  in  cuftody  at  the  time  of  the  efcape  fhall  be  recovered  25Jj£j£ 
againft  the  (hertff:  and  if  the  defendant  is  feen  at  large  a  Black^ep. 
for  ever  fo  fliort  a  time  after  a  caption  on  final  ptocefs,  it  is  1048. 
an  efcape. 

And  the  a&ion  equally  lies  whether  the  efcape  ttas  ne-  stonehoafcv. 
fiigent  or  voluntary.  Mulling 

**  4Stra.ij3, 

Or, 


a*4 

Afhbormgk't 

cafe. 

Cro.  EKz.  17. 
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Or  whether  the  writ  was  returned  by  the*(h*ruTor 


not. 


For   the   cafes  on  efcapes  at   length,  fee  Trefpafs  on  the 
Cafe,  Chap.  13. 

Jayfo*  v.  Raft.      4.   Debt  lies  at  the  fuit  of  the  flieriff  for  his  fees  for  ext- 
ftik.  009.  cuting  an  elegit  >  and  other  fees  to  which  be  is  entitled. 

Tyfon  v;  Pafliei      And  it  is  no  obje^ion  that  an  elegit  may  not  he  a  com* 

Silk.  333.         pjete   executiQn,  for  that  the  plaintiff  may  be  obliged  to 

bring  an  eje&ment  to  recover  the  pofleffion. 

Earl  ▼.  Plumer.      And  if  an  erroneous  writ  be  delivered  to  the  fberiff,  and 
~  Salk.  33a.         he  executes  it,  yet  (hall  he  have  his  fee^s,  for  it-  was  the 
fault  of  the  party,  and  the  {heriff  has  done  his  duty. 

Thefe  fees  are  regulated  by  flat.  29  Eliz.  c.  4.  whieh 
enafts  **  That  no  fheriff  or  other  perfon  (hall  take  more 
«  for  executing  any  writ,  extent^  or  execution  oa  the 
«  body,  goods  or  lands  of  any  perfon,  than  \id.  for  every 
"  20J.  up  to  100/.  5  and  6d.  for  every  2  or.  after  that,  for 
"  the  fum  he  fliall  levy  or  take  the  body  in  execution  for, 
1*  under  penalty  of  treble  damages  to  the  party  grieved^ 
a  and  40/.  half  to  the  King  and  half  to  the  informer," 

As  to  which  ftatute  it  has  been  fettled, 

1 .  Under  this   ftatute  the  fheriff  is  ftriftly  tied  down, 
fo  that  he  can  demand  nothing  beyond  the  allowance  given 
him  by  the  ftatute,  and  if  he  takes  more  it  is  extortion,  and 
he  is  fubjeft  to  the  penalty  of  it ;  and  in  iuch  cafe  he  is 
bound  by  his  return  to  the  writ ;  and  as  to  the  fums  he  is 
intitled  to  levy  (per  Jujt.  Buller)  in  judgments  on  aftions 
for  fimple  contrails,  or  for  debt  certain,  the  fum  given  bjtbe 
judgment  of  the  court  only  is  to  be  levied,  and.  the  expences  of 
levying,  &c.  is  to  be  paid  by  the  plaintiff  in  the  action,  not 
by  the  defendant  j  in  which  cafe  if  he  overcharges  or  levies 
more,  he  is  liable  under  the  ftatute.     But  if  the  judgment 
is  for  a  penalty,  the  plaintiff  has  a  right  to  receive  the  whole 
pf  his  debt,  independent  of  the  expences  of  his  execution. 
In  this  cafe  the  fheriff  having  charged  poundage,  and  tho 
expences  of  levying  on  different  executions,  againft  the 
plaintiff,,  the  fum  of  54/.   and  that  fum  being  found  by 
the  verdi&j  the  court  gave  judgment  for  treble  that  fum  ia 
damages. 

2.  That  it  extends  only  to  executions  in  perfonal  acH$nsf 
hot  to  real  execution?,  as  an  habere  facias  [etftnam,  or  pojfefi 
ftonem.  2.  That  on  a  capias  ad  fatisfacicndumy  the  flieriff  matt 
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hve  his  fees  for  the  whole  debt.  3.  But  in  elegit  it  feems 
doubtful  whether  he  fhall  have  them  for  the  whole  fum,  or 
only  according  to  the  fum  levied.  4.  The  itatute  does  not 
extend  to  executions  upon Jlatutes  merchant  or  recognizances; 
I  for  the  aft  is  only  to  be  under  flood  of  cafes  where  the 
;  judgment  redditur  in  invitum,  not  where  it  is  by  voluntary 
J     confeflion  of  the  party. 

I         3.  The  ftatute  does  not  extend  to  give  cofts  in  cafes  of  ^kweD  v' 
I      execution  out  of  inferior  courts ;  fo  that  for  thefe  the  of-  salk.  331. 
Eccr  cannot  have  an  aftion  of  debt. 

4.  The  fheriff  may  have  debt  againft  the  fureties  in  the  Cotton  v, 
'  bond  given  under  JiaU  23  H.  6.  fir  defendant's  appearance ;  Cr£a  £«  ^ 
and  it  is  no  objection  to  fuch  bond  that  the  furety  had  no 
lands  in  the  county,  for  the  bond  is  taken  only  for  the 
fherifFs  fecurity ;  and  the  ftatute  is  filent  as  to  the  quality 
of  the  fureties,  and  only  declares  it  void  when  not  ma.dc  in 
purfuance  of  the  ftatute. 

Having  now  confidered  the  grounds  of  this  aftion :  be- 
fore I  proceed  to  the  pleadings,  it  is  proper  to  obferve  on 
the  time  at  which  this  action  may  be  brought. 

1.  If  a  man  be  bound  by  bond  to  pay  a  fum  of  money  C0.Litt.a9a.lfc 
at  five  feveral  days,  the  obligee  (hall  not  have  an  action  of 
debt  till  ali  the  days  are  pad,  for  the  contract  is  entire,  fo 
that  the  breach  of  it  is  not  complete  till  all  the  days  are 
paft. 

This  is  where  the  entire  fum  is  Axxzonaftngle  bond\   for  Cot«  vttowclL 
if  it  be  a  bond  in  a  penal  fum,  conditioned  for  the  payment  l  Wilf.  80. 
of  money  at  different  days,  the  condition  is  broken,  and  B^lc*  *£  p* 
the  bond  becomes  abfolute  upon  failure  of  payment  at  any 
of  tne  days,  and  debt  lies  before  the  laft  day  is  pad. 

But  where  debt  was  brought  on  a  promiflbry  note,  pay-  Judder  v.  Prict. 
j    able  by  inftallments,  it  was  held  that  it  would  not  lie  till  ^**  Black. 
i    the  laft  day  of  payment  paft,  though  ajfumpfit  might.  547' 

But  if  a  man  be  bound  in  a  recognizance  to  pay  a  firm  of  Co.Litt.  49*.  U. 
money  at  five  feveral  days,  presently  after  the  firft  day  of 
payment  the  conuzee  fhall  have  execution  on  the  recogni- 
zance for  that  fum,  and  fhall  not  wait  till  the  laft  be  paft  \ 
for  it  is  in  the  nature  of  feveral  judgments. 

In  the  cafe  of  a  bond  of  indemnity,  in  which  the  furety  Broughton'i 
has  paid  the  money,  it  is  not  neccflary  that  he  fhould  have  cafe- 
done  it  in  confequence  of  his  having  been  fued ;  for  if  he  5  Co'  **  a' 
pays  it  without  fuit,  he  may  then  have  hi*  attion  agamft 
'  die  principal. 

3*  OF 
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3.  OF  THE  PLEADINGS. 

1  ft,  With  Reference  to  the  Contra**,     idly,  To  the 
Ptrfon. 

And  firft,  of  the  pleadings  on  the  part  of  the  plaintiff, 
considered  with  reference  to  the  contract. 

Thcfe  are,  ift,  On  fimple  contra&s.    adly,  On  bonds. 
3dly,  For  rent.    4thly,  On  matters  of  record. 


I  ft.     OF     THE    PLEADINGS    FOR    THE    PLAINTIFF    IN  DEBT 
ON    SIMPLE    CONTRACT. 

1.  "It  was  formerly  the  law,  that  in  debt  on  a  fimple 
«  contract,  the  plaintiff  was  bound  to  declare  on  the  con- 
«  trzStfor  the  exprefifum  which  he  was  to  recover  fpecifically, 
«c  and  that  he  could  not  recover  a  lefsfum  than  he  declared  for; 
"  but  that  ftri&nefs  is  now  laid  afide,  and  the  plaintiff  may 
««  recover  a  leffer  fum  than  in  his  declaration  he  dates  the 
««  defendant  to  be  indebted  to  him." 

Mc  Qafflin  v.  This  point  was  exprefsly  ruled  in  this  cafe,-  where  the 
Cox.  plaintiff  in  reciting  the  writ  in  the  declaration,  viz.  that 

H.  Black.  Rep.  defendant  render  to  him  $ooL:  in  the  fever al  counts  of  his 
M9%  declaration  the  fums  together  made  but  450/. ;  and  the  de- 

claration concluded  that  the  defendant  had  not  paid  the  fmi 
500/.  or  any  part  thereof:  There  was  a  fpecial  demurrer  for 
that  caufe  •,  but  the  court  held  the  declaration  to  be  good) 
on  the  ground  that  the  plaintiff  might  recover  by  verdida 
lefs  fum  than  he  demanded  by  his  writ. 

But  prior  to  this  cafe  the  following  had  been  decided.  . 

%  BbckVRcp!C  In  debt  on  a  mutuatus  for  250/.  and  nil  debet  pleaded;  tk 

imi.'  jury  found  a  verdift   for    100/.  and  nil  debet  as  to  the 

reft.    It  was  moved   to  enter  up  a  nonfuit,  on  the  grornwl 

1  that  debt  being  an  entire  thing,  part  of  the  fum  could  not 

be  fo  recovered :  But  the  court  refufed  to  fet  the  nonfufc 

afide  $   and  the  plaintiff  had  judgment  for  the  fum  fo  givdi 

by  the  verdift. 

Emery  ▼.  FdL  2.  In  declaring  m  debt  on  fimple  contra&s  for  goo* 
a  Term.  Rep.  fold,  it  is  fufficient  to  ftate  generally  that  the  defendafl 
**•  at  JVefiminfier^  in   the  county  of  Middlefex,  was  indebted 

to  the  plaintiff  in  the  fum  of /.  for  divers  goods,  &o 

without  alledging  any  exprefr  contracl9  or  laying  any  plaU 
where  the  contract  on  the  fale  was  made ;   for  the  words 
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fiU  and  delivered  imply  a  contract,  and  the  venue  laid  in 
the  beginning  of  the.  declaration,  muft  imply  that  the  con* 
trad  was  made  there. 


2dly.  OF  THE    PLEADINGS   IN  DEBT    ON    BONDS. 


I         I.  «  In  debt  on  njimple  contraB,  the  plaintiff  fhould  fet     ' 

i    u  out  in  his  declaration  thepromife  or  confideration  which  is 

:    *  the  ground  of  his  action ;  but  in  declaring  on  zfpecialty  it 

«  muft  be  on  a  certain  writing  obligatory,  or  deedfealed  with 

11  his  feed,  and  conclude  with  a  profert ;  for  the  bond  or 

"  obligation  is  of  itfelf  fufficient  foundation  of  the  action." 

For  where  the  plaintiff  declared  upon  a  certain  agreement,  Simons.  ▼• 
fcaled,  &c.  by  the  defendant,  and  had  judgment  on  nil  debet,  A|?aj£lc,,• 
tie  judgment  was  arretted,  for  there  was  nothing  in  the  p*  *37# 

declaration  to  fupport  debt,  for  it  could  not  be  on  pro- 
inifes,  as  no  consideration  was  laid,  nor.  was  the  agreement 
fhemntoht  by  deed. 

And  as  the  bond  is  the  fole  foundation  of  the  action,  Thorelbyv. 
the  court  muft  fee  that  it  is  properly  executed,  as  on  it  ^J^Jj^  m 
their  judgment  is  to  be  founded;  and  therefore  it  is  mat-  aStra.1186. 
ter  of  fubftance  that  profert  be  made  of  it.     And  the  de-  S.  C. 
fendant  being  entitled  to  it  by  law,  the  court  can  in  no 
cafe  difpenfe  with  it. 

The  rule  as  here  laid  down  is  the  cafe,  where  thepIaintipTottyv.Hdhkt. 
declares  with  a  profert,  in  which  cafe  the  court  will  not  fay  Tim'  *4°,3« 
that  the  defendant  (hall  not  have  oyer;   but  the  court  may 
;  order  that  die  production  of  a  copy  may  be  oyer. 

So  if  a  deed  has  been  loft,  infuch  cafe  the  plaintiff  Read  ▼.  Brook- 
ftouM  declare  fpecially;    that   is,  that  the  deed  was  loft  by-- 
time and  accident;   for  then  it  would  appear  on  the  record \$*m    Cp" 
tkt  the  defendant  was  not  entitled  to  oyer,  and  fuch  mode 
tf  pleading  would  be  good. 

And  where  the  party  is   intitled  to  oyer,  the  party  de-  Page  v.  Divint. 
Sending  it  has  a  right  to  it  within  two  days  after  demand  ;  *  Term  RcP- 
wt  day  of  demand  and   giving  it  both   being  exclusive :  4°* 
therefore  when  oyer  was  demanded  on  Friday,  and  judg- 

Bftit  was  figned  on  Monday,  the  judgment  wa$  held  to 

\  irregular. . 

2.  <f  In  an  action  on  a  bond,  the  plaintiff  fhould  aflign 
but  a  Jingle  breach  ;  for  fo  only  can  the  defendant  know 
|Vherc  to  apply  his  defence." 

For    ' 


aoS  DEBT. 

African  Com*  For  where  the  defendant  being  appointed  agent  to  the 
**' lb  R^af°  8*  P^nt^s*  gave  the  bond  in  queitfon,  conditioning  for  the 
wVaBurr?  *  payment  of  all  funis,  of  money  by  him  received  to  the  ufe 
773.  and  iStra.  of  the  company;  and  the  breach  afligned.  was,  «  That 
**7-  the  defendant  bad  received  from  J.  5.  and  fever al  other  per- 

fonsy  divers  fums  of  money ,  which  he  had  not  paid  to  the  com- 
pany ."  It  was  held,  that  the  afligning  the  breach  in  the  re- 
ceipt of  divers  fums  from  feveral  perfons9  was  too  general 
and  uncertain!  and  therefore  badly  afligned. 

CornwallisY.         "  But  where  the  tranfaBion   upon  which  the  breach  is    '■ 
Savery.  «  founded  is  entire,  though  itconfiflsof  many  parts,  a  ge- 

%  Burr.  77*.      «  ^^  afljgnment  of  a  breach  will  be  fufficient." 

As  where  in  debt  on  a  bond  as  fecurity  for  a  perfon  ap- 
pointed agent  to  a  regiment,  and  the  breach  afligned  was, 
"  That  the  defendant  had  received  feveral  fums  of  money 
from  the  paymafter-general,  for  the  ufe  of  the  regiment, 
which  he  had  not  paid  over  to  the  officers  according  to 
their  refpeftive  proportions."  This  breach  was  on  de- 
murrer held  to  be  well  afligned,  for  the  money  was  received 
from  one  perfon  (not  from  many,  as  in  the  lad  cafe)  and 
for  one  purpofe,  to  pay  the  regiment ;  and  his  omitting 
to  pay  any  part  of  it  was  a  breach  of  the  bond,  and  fuffi- 
cient. 

"  And  where  a  fingle  breach  is  afligned,  it  fhouW  be 
f<  fully  and  particularly  dated  in  what  manner  the  breach 
w  accrued" 

jooet  v.  Wil-        As  where  in  debt  on  a  bond  conditioning  for    fecurity. 
***"•  for  the  faithful  fervice   of  a  clerk  and  breach   afligned, 

DougL  203.       M  rpkat  a  krge  fum  Qc  montjt  viz.  1 3/.  came  to  the  clerk's 

hands  on  account  of  the  plaintiff,  which  he  (the  clerk)  had 
fpent  and  embezzled."  This  breach  was  held  to  be  ill 
afligned,  for  not  fhewing  how  and  from  whom  the  montj  fi 
embezzled  had  been  received. 

3.  ««  The  breach  fliould  always  be  fo  afligned  that  by 
"  no  prefumption  it  (hall  be  out  of  the  condition  of  the 
.«  bond;  for  fo  judgment  might  be  given  without  caufcof 
«  aftion." 

Stlbbsv.Clough:  As  where  in  debt  on  a  bond  which  conditioned,  «*  That 
1  Sera.  227.  the  plaintiff  fhould  furnifh  the  defendant  with  ale  a«d 
beer,  to  be  ufed  in  his  hdufe,  at  fuch  prices,  and  that  MJ 
fliould  take  it  of  nobody  elfe ;  but  might  take  his  other  It 
quors  from, whom  he  pleafed  (malt  liquors  only  excepted).* 
In  debt  on  the  bond  the  breach  afligned  was,  "  that  fudhl 
quantity  of  liquors  was  drawn  and  unpaid  for.'1       On  dc- 

inurrcj 


DEBT;  aog 

tourter,  the  breach  was  held  to  be  ill  afligned,  for  it  did 
not  appear  that  the  liquors  unpaid  for  were  malt  liquors  > 
which  only  the  defendant  was  bound  to  take  from  the 
plaintiff. 

"  But  the  aflignment  of  the  breach  need  not  be  in  the 
u  words  of  the  condition^  if  it  appears  to  be  within  the  in- 
<c  tention  or  fpirit  of  agreement." 

For  where  the  condition  of  a  bond  was*  "  That  die  de-  Bache  v.  Proc- 
fendant  ihould  from  time  to  time  render  ajufi  and  true  ac-  tor*  ^^K1*  3*7* 
iwnt  of  all  monies  received  by  himxas  treafurer  of  the  pa- 
rifh  of  B.  &c."  and  the  breach  afligned  was,  that  on  the 
laft  account  furniihed  by  the  defendant,  there  appeared  to 
be  due  by  him  a  large  funr  of  money,  which  he  had  not 
paid  over:  The  defendant  demurred  for  caufe  that  the 
breach  was  not  within  the  condition  which  was  only  to  ac- 
count :  but  per  curiam ,  the  intention  of  the  parties,  and  fair 
conftruftion  of  the  condition  is,  that  the  money  fhould  be 
paid  •,  for  to  conftrue  it  a  condition  to  enforce  the  making 
out  a  paper  of  Hems  and  figures  is  idle  and  nugatory. 

4.  "  Where  the  plaintiff  brings  debt  on  a  bond  for  per- 
*'  formance  of  any  thing,  if  the  defendant  pleads  matter 
4S  of  excufe,  the  plaintiff  need  not  fet  out  a  particular 
*'  breach,  for  the  excufe  admits  the  non- performance,  and 
«  juftifies  it." 

As  in  debt   oh  a  bottomry  bond,  the  defendant  craved  Meredyth  t> 
oyer,  and  the  condition  was,  "That  if  fuch  a  (hip  returned  ^1.15yn#  R 
in  ten  weeks,  and  gave  an  account  of  the  profits  of  her  voy-       " IS  ' 
age,  that  then    the  obligation  fhould  be  void."     The   de- 
fendant pleaded  that  the  Jhip  was  Jojl  and  did  not  return: 
the  plaintiff  replied,  that  the  fhip  was  not  loft,  and  the 
defendant  demurred  for  caufe  that  there  was  no  breach  af- 
figned j  but  it  was  adjudged,  that  the  defendant  had  made 
it  unneceflary   by  pleading  matter  of  excufe. 

The  only  exception  to  this  is,  the  cafe  of  an  award;  for  Per  H9k, 

in  debt  on  a  bond  to  perform  an  award,  if  defendant  pleads  s*  c- 

[  natter  to  excufe  the  non-performance,  the  plaintiff  muft 

^  out  the  award  and  the  breach  >  for  the  award  may  be  void 

the  whole  or  in  part,  and  therefore  the  award  muft  be 

t  forth,  not  only  that  the  court   may  fee  that  there  was 

l  award,  but  alfo  that  the  non-performance  was  of  a  good 

"  not  of  a  void  part  of  the  award,  for  that  need  not  be 

JP  5.  «  Where 
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5.  «  Where  a  bond  is  in  the  disjunBive,  a  breach  of  ! 

u  either  part  by  aft  of  the  obligor  forfeits  the  bond,  and  ! 

"  is  a  fufficient  alignment  of  the  breach ;  for  the  law  will  j 

*«  fupply  thofe  words  which  Jhall firft  happen"  (1  Lev.  54.)  j 

Box  v.  Day  &       As  where  the  defendant's  wife,  when  fole,  gave  a  bond    | 
Ux.  to  the  plaintiff,  which  was  in  a  penalty  of   1200A  if  (he    j 

i  Wilf.  59.  married  any  other  per/on  than  the  plaintiff,  or  refuted  to 
marry  him  within  one  month  after  the  death  of  her  father.  ' 
Having  married  the  defendant  in  the  lifetime  of  her  father, 
the  plaintiff  brought  debt  on  the  bond,  affigning  her 
marriage  as  a  breach ;  and  it  was  held  to  be  good,  (though 
infilled,  that  {he  might  ftill  perform  one  part  of  the  con- 
dition by  marrying  the  plaintiff  after  her  father's  death, 
as  he  might  furvive  her  hufband)  5  for  that,  by  the  breach 
of  one  of  the  conditions,  the  bond  became  abfolute. 

Hallett  ▼.  6.  Where  the  bond  was  for  the  payment  of .  a  fum  of 

Hodges.  money  by  inftallrrtents,  viz.    150/.  by  50/.  on  the  1  ft  of 

Saym  Rcp'  *9'  November,  50/.  on  the  30th  of  May>  and  50/.  on  the  30th  of 
Otlober  ;  the  condition  was  for  the  payment  of  thefe  (urns, 
without  the  words  or  any  of  them  :  It  was  neverthelefs  re- 
folved,  that  the  obligee  might  on  default  of  payment  of  any 
of  the  inftallments  bring  his  action  againft  the  obligor. 

Dutch  W.in-  7*  Debt  is  in  its  nature  a  tranfitory  action, .  and  a  bond 

dia  Company  v.  or  other  obligation  entered  into  in  any  foreign  country  may 

Henri  wt  Van   be   fUCd  f°r  *"  EnZUnd*     But   in   fuch  cafc>   if  datcd  at  a 
Mofcs?1*8    "*  certain  place,  the  declaration  fhould  fet  it  out  as  made  at  the 
1  Stra.  61a.      true  place,  with  a  "  viz.  at  London,  in  the  Ward  of  Cheap" 
or  where  he  means  to  try  it. 

Roberts  v.  Har-      Therefore  where  the  plaintiff  declared  «  that  tbede- 
SaU^6  fendant  by  his  bond  apud  London   concejfit  fe  teneriy   &V.  to 

S9'  the  plaintiff  in  40/. ;"  and  on  oyer  the  bond  appeared  to  be 
dated  at  Port  St.  David  in  the  Eqft  Indies,  which  wis 
not  mentioned  in  the  declaration,  the  variance  was  ad- 
judged to  be  fatal.  ( 

And  the  reafon  of  thefe  cafes  feems  to  be,  that  where 
there  is  an  omiflion  of  the  date  or  place  where  made,  the 
bond  produced  in  evidence  does  not  appear  to  be  the  fame 
declared  on :  for  a  bond  made  in  London  is  not  p refund- 
able to  be  the  fame  with  one  made  at  Port  St.  David's,  aad 
therefore  the  variance  between  the  proof  and  declaration 
muft  be  fatal ;  it  being  the  conftant  practice  to  compart 
the  declaration  with  the  bond  produced  at  the  trial.  BaM 
N.  P.  169. 

«  Bu 
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«f  But  if  the  deed  produced  is  in  fubRance  the  farm  with 
u  that  declared  on,  if  the  declaration  ftatcg  matter  of  fur* 
"  plufage> or  m  way  wriMt  of  the  deed,  it  (hall  not  vitiate." 

As  where  the  plaintiff  declared  on  a  deed  of  covenant,  Holmanv. 
dated  the  30th  of  March,  170 1,  annoq.   13  regn.  Gul.  3.  ^^"fjg. 
And  on  oyer  thofe  latter  words  were  wanting;  on  demurrer 
for  variance,  the  court  held  it  to  be  none,  for  the  deed  was 
implicitly  the  fame. 

And  in  this  cafe  before,  where  the  plaintiff  declared  on  Roberts  v.Har- 
the  bond  folvendum  to  the  plaintiff,  and  on  oyer  it  appeared  nage. 
to  be  teneri  to  the  plaintiff  for  40/.  to  pay  to  his  attorney  or  Salkt  *59* 
affipit,  it  was  adjudged  to  be  no  variance,  for  payment  to  the 
plaintiff  or  to  his  attorney  is  the  fame  thing  \  the   teneri 
made  it  a  debt  to  the  plaintiff,  and  a  folvendum  to  any  one 
elfe  would  be  repugnant. 

ft.  «  This  a&ion  being  tranfitory,  the  court  will  never  Dupleffis  v. 
«  change   the  *  venue,    except  under  particular  circum-  Chalk. 
"fiances."  aStra.87*. 

As  where  the  party's  witneffes  are  in  a  diftant  county,  Foftcr  ▼. 
and  then  the  court  will  annex  conditions  to   the  changing  T^lor- 
the  venue,  as  undertaking  not  to  bring  a  writ  of  error,  ^1^    **' 
or  giving  judgment  of  the  preceding  term. 

And  Note,  That  the  breach  being  fet  out  in  the   repli-  Plcn.  in  Stibba 
cation,  the  plaintiff  can   only  alledge  new  matter  in  the  ▼•dough, 
fpecialty  declared  on,  in  his  replication,   after  fetting  it  out x  tta" a*7' 
an  oyer  1  and  therefore  where  th€  plaintiff  declared,  on  ar- 
ticles whereby  the  defendant  agreed  to  take  his  malt  liquors 
only  from  him,  the  defendant  pleaded  performance  and  the 
replication,  "  That  by  the  fame  articles  it  was  further 
agreed,  that  what  fhould  be  drawn  mould  be  paid  for:" 
and  that  fuch  a  quantity  was  drawn,  was  held  to  be  bad. 


3.     OP    THE    PLEADINGS    FOR     THE   PLAINTIFF    IN  DEBT 
FOR   RENT. 

i.  In  declaring  on  a  kafe  at  will  for  rent  arrear,  the  Bellafiiv.  Bar- 
plaintiff  muft   not  only  fet.  out  a  demife,  but  alfo  aver  and  brick, 
prove'fhe  entry  and  occupation  of  the  leffee;  for  the  rent  is  ***•*•* 
only  due   in  refpeft  of  the  occupation,  and  therefore  it 


,  muft  appear  to  the  court  when  the  leffee  entered,  and  how 

;  long  he  occupied :  but  in  debt  Tor  rent  on  a  leafe  for  years % 

though  it  is  ufual  in  the  declaration  to  fay  «  virtute  cujus, 

Itfee  entered?  yet  it  is  not  neceffary  to  fet  out  fuch  entry 
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and  occupation  •,  for  the  attion  is. grounded  on  the  leafe, 
and  though  the  leflee  neither  enters  nor  occupies,  yet  he 
muft  pay  the  rent. 

But  the  want  of  fetting  out  the  occupation  on  a  demife 
at  will,  muft  be  fhewed  for  caufc  of  fpecial  demurrer,  for 
it  will  be  cured  by  a  verdift. 

Welbiev.  2.  If  rent   is  referved  quarterly  or  half-yearly,    each 

Philips.  ga]e  js  a  iiftinft  debt  for  which  the  leflbr  may  have  his 

%  Vera.  129.  aftionj  and  may  declare  for  an  entire  gale  at  the  end  of  I 
any  quarter  or  half  year  without  {hewing  how  the  former 
quarter  or  half  year  has  been  fatisfied :  but  if  he  declares 
only  for  part  of  the  gale  due  at  the  end  of  any  half  year  or 
quarter,  it  is  bad,  unlefs  he  Jbews  how  the  remaining  psrt  was  , 
fatisfied:  for  otherwife  the  leflee  may  be  expofed  to  many 
adtions  for  the  fame  demand. 

Piltarfc  v.  And  whenever  rent  />r  any  other  duty  is  received  quar- 

5*rby*8  terly  or  half-yearly,    the  declaration  fhould  always  ftate 

when  it  was  due  and  endings  or  it  will  t>e  bad. 

• 
Hulm  v.  g0  if  rcnt  js  referved  annually,  to  fay  after  by  even  portions, 

a  Lev!*'  *8  id*6  an(*  vam>  anc*  n0  a&i°n  W*M  He  for  an  half  year's  rent. 

And   if  the  plaintiff  declares  for   lefs  rent  than  a  yeaT, 

without  (hewing  how  the  reft  was  fatisfied,  it  is  bad,  as  in 

the  cafe  of  Welbie  v.  Philips,  fupra. 

3.  «  Where  the  plaintiff  in  his  declaration  undertakes 
. cc  to  recite  a  leafe  or  demife,  any  mifrecital  is  fatal,  if  the 
«  aftion  is  founded  on  fuch  leafe. or  demife." 

Sands  &Talh  v.'     In  debt  for  rent,  the  plaintiff  declared  on  r.  demife  cf  for 
Le(i^er*  i$l.per  ann.  rent  under  a  power  to  make'leafes  for  twenty- 

„9a#  *  *     one  years."     And  on  evidence,  it  appeared  to  be  a  demife 

for  1 5/.  per  ann.  rent,  and  three  fowls,  under  a  power  to 
make  leafes  for  twenty-one  years  in  pofpffton,  and  not  in  re* 
vetfton,   rendering  the    ancient  rent  and    not  difpunifbablt  ofm 
wafle :  for  this  variance  the  plaintiff  was  nonfuited. 

Shute  ▼.  Horn-      So  where  the  plaintiff  declared  on  a  leafe  for  three  years, 

fcy,quot.  and  on   evidence  it  appeared  that  the  leafe  for  three  years 

Dough  643-      was  void  under  the  ftatute  of  frauds,  and  that  the  defendant 

.was   only  tenant  from  year   to  year :  the  leafe   for  three 

years  being  laid  and  not  proved,  the  plaintiff  was  nonfuited.: 

Vide  Plen.  Oaf.  Briftow  v.  Wright,  Doug.  640.  . 

Pattcrfon  v.     •     4.  If  the  a&ion  is  for  rent  againft  the  original  ieffee,  the 
SCS»  77$       vcnu*  may  ^  **"*  cither  where  tl\e  land  lies  or  where  the  deei 
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was  executed*  But  if  the  aft  ion  is  again  ft  the  afftgnee  of  the 
kflee,  it  xnuft  be  laid  where  the  lajid  lies  -,  for  he  is  charge- 
able only  on  the  privity  of  eftate. 

Therefore  where  the  leflbr  brought  debt  for  rent  againft  Way  ▼.  Yally, 
his  leffee  on  a  demife  of  lands  in  Jamaica,  made  in  London,  *  Salk  651. 
and  the  defendant  pleaded  to  the  jurifdiftion  of  the  court,   • 
that  the  matter  ought    to  be  tried  in  Jamaica,  where  the 
lands  lay ;  but  the  court  held,  That  there  was  a  privity  of 
contraft,  which  is   tranfitory,  and   fo   need   not  be  tried 
where  the  lands  lay. 

So  againft  the  executor  of  the  leffee,  the  aftion  muft  be  J^*1  v* 
brought  where  the  land  lies,  for  he  is  chargeable  as  af-  %  jjv*  g0- 
fignee  on  the  privity  of  eftate  only* 

So  debt  for  rent  by  the  aflignee  of  the  leflbr  againft  the  TJirak  v.  Corn- 
leffee,  muft  be  brought   where  the  lands  lie,  though  it  is  w^tVir    < 

!_•/••!  r   °  r  -       i   •    1     .  *      -.  ©  i  Will.  I0<, 

otherwiie  in  the  cafe  or  covenant,  which  xs  tranfitory. 


4.      OF   THE    PLEADINGS    FOR    THE    PLAINTIFF     IN   DEBT 
ON    MATTERS    OF    RECORD. 

j.  In  declaring  on  a  bail-bond  as  aflignee  of  thejberiff,  the  Whiflcard  v. 
plaintiff  need  not  fet  out,  "  That. the  debt   fworn  to  was  wilder- 
above  10/,  and  that  for  whicluthe  defendant  was  held  to  *  Burr,33°* 
bail,  was  the  fum  marked  on  the  writ  according  to  ftat. 
12  Geo.i"    For  the  ftatute  does  not  declare  the  proceed- 
ings voicl,  but  only  prohibits  the  fherifFfrom  taking  greater 
bail  than  for  the  fum  fo  marked  on  tKe  writ :  and  if  the 
fteriffads  otherwife,  he  is  liable  to  an  aftion  at  the  fuit 
of  the  defendant,  or  the  defendant  may  be  difcharged  on 

common  bail ;    but-  the  bajl-bond  is  ftill  good* 

1* 

2.  Neither  i6  it  neceflary  in  declaring  as  aflignee  of  the  Lcafe  ▼.  Box. 
fceriff,  to  ftate  the  aflignment  to  have  been  made  *c  in  the  x  wilf*  l8°' 
prefence  of  two  credible  witnefles,"  in  the  words  of  the 

ftatute,  and  mentioning  their  names  J  nor  is   any  profert 
of  the  aflignment  neceflary,  for  it  is  not  a  deed. 

3.  "  In  declaring  for  an  amercement  in  a  court  leet,  the 
u  plaintiff  ihould  ftate  truly  the  manner  in  which  the* 
u  amercement  was  made,  and  that  it  was  legally  impofed; 

for  being  a  penalty,  the  law  is  always  ftriftly  conftrued." 

Therefore  wheTy  in  debt  for  an  amercement  in  a  court  Wyvill  v. 
"^t,  the  declaration  ftated  the  amercement  to  have  been  shepfierd. 

afleercd^*-** 
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affeered  at  a  court  holden  before  thejlenoard  of  the  manor', 
but  it  appeared  in  evidence,  that  the  court  was  really  held 
before  the  deputy  Jieward  :  for  this  variance  the  plaintiff  was 
nonfuitcd,  and  the  court  on  application  refufed  to  fa  it 
afide. 

Gcryv.  Wheat-  So  in  debt  on  an  amercement  the  declaration  dated  that 
Irtt  Mich.  *^c  defendant  was  fummoned  to  ferve  on  a  jury  of  the 
1777.  court  leet  and  court  baron;    but  the  fummons  was  to  fene 

on  a  jury  of  the  court  leet  only.  Lord  Mansfield  faid,  this 
was  a  cafe  of  ftrift  law,  it  being  an  a&ion  for  a  penalty  \ 
that  the  plaintiff  having  ftated  in  his  declaration,  that  die 
defendant  was  fummoned  to  a  jury  of  the  court  leet  and 
court  baron,  was  bound  to  prove  that  averment,  which  the 
fummons  not  having  proved,  he  muft  be  nonfuited. 

Wicker  ▼.  In  declaring  in  debt  for  an  amercement  in  a  court  leet,  the 

Norm.  declaration  ought  to  date  that  the  defendant  was  an  inhabi- 

b  %  N  P  167  tant  w^n  f^e  ^eet  as  we^  at  ^ie  t^me  °^  ^c  amercement 
*  as  of  the  offence  :  but  this  would  be  cured  by   a  verdift, 
as  it  muft  be  proved  at  the  trial. 

Co.Litt.  303.1.  4*  "  Where  a  matter  of  record  is  the  ground  or  founda- 
"  tion  of  the  plaintifPs  fuit,  there  it  ought  to  be  certainly 
"  and  truly  alledged ;  but  other  wife  where  it  is  but  in* 
<f  ducement  or  conveyance." 

Waitcs  ▼.  Therefore  in  debt  on  an  efcape,  the  plaintiff  having  de- 

aSk*^  clared  that  the  prifoner  was  committed  and  efcaped,  and 

" 5  becaufe  he  did  not  fay  prout patet per  recordum%  the  defendant 

demurred  generally ;  but  the  plaintiff  had  judgment,  for 
the  gift  of  the  aftion  was  the  efcape,  and  the  commit- 
ment only  inducement. 

And  per  Holt  in  this  cafe,  in  debt  on  a  judgment,  quod 
cum  recuperajfet  is  good  without  a  prout  patet  per  recardm } 
and  the  defendant  may  plead  nul  tie!  record.  So  that  it 
feems  not  neceflary  to  aver  a  record  in  the  very  words3  as 
words  tantamount  as  quod  cum  recuperajfet  are  fufficient. 

«f  As  therefore  in  declaring  on  matter  of  record  whttt 
"  it  is  the  gift  of  the  aftion,  it  ought  to  be  certainly  voA 
"  truly  averred,  any  variance  (hall  be  fatal." 

Raftall  v.  Stnt-      As  where  in  debt  on  a  judgment  the  plaintiff  in  his  d* 
ton:  claration  ftated,  that  in  Trinity  Term  1787,   he  had  1* 

H.BlackiLRcp.  COvered  by  a  judgment  of  the  court  of  K.  B.  42/.  for  hd 
49'  cofts,  in  the  defence  of  an  attion  brought  by  tJic  defend 
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ant  in  that  court  againft  him  the  faid  plaintiff;  on  nul  tiel 
record  being  pleaded,  and  the  record  being  produced,  it  ap- 
peared that  the  judgment  was  of  Eajler  Term  1788,  and 
the  aftion  to  have  be?n  brought  by  the  defendant  againft 
the  plaintiff  and  another  per/on  ;  both  of  which  variances 
were  by  the  court  adjudged  to  be  fatal. 

So  where  the  plaintiff  declared  on  a  recognizance,  ac-  Chetky  v. 
knowledged  in  the  court  of  Common  Pleas,  before  the  Chief  Yy^i 
Jufticc,  zndfocns  ejus,  and  upon  nul  tiel  record  pleaded,  the 
recognizance  produced  appeared  to  have  been  taken  before 
one  of  the  puifne  Judges  at    his    chambers,   and  by   him 
brought  in,   and  delivered  into  court ;   the  plaintiff  was 
adjudged  to  have  failed  in   his   record  5  for  the  record  as 
entered  on  the  roll   and  produced,  was  in  fatt  as  it  was 
taken.    But  in  fuch  cafe  there  is  a  difference  in  the  prac- 
tice of  the  King's  Bench  and  Common  Pleas,  for  the  King's 
Bench  enters  all  recognizances  as  taken  in  court,  fo  that 
they  bind  only  from  the  time  of  being  entered  there.    But 
die  Common  Pleas  enters  them  fpecially  as  taken,  fo  that 
they  bind  from  the  caption.     And  further,  upon  a  recog- 
nizance in  K.  B.  zfcire  facias  lies  only  in    Middle/ex  ;    but 
on  a  recognizance  out  of  C.  B.  either  in  Middle/ex  or  in  shuttl^  w  od 
the  county  where  taken,  and  fo  the  venue  muft  be  laid  in  salk.  654.  * 
an  a&ion  of  debt,  either  in  Middle/ex  alone,  if  the  recog- 
nizance was  in  K.  B.  but  in  Middle/ex,  or  where  taken  if 
of  the  Common  Pleas. 

5.  If  the  plaintiff  declares  in  debt  on  a  judgment,  he  Hull  v.  Winch- 
muft  lay  his  venue  where  the  judgment  was  obtained,  asif^f1^* 
the  plaintiff  had  judgment  on  debt  or  trefpafs  at  Norwich,    °  "  9  " 
he  muft  lay  his  adion«  on  that  judgment  at  Norwich,   and 
not  in  Middle/ex;  for  the  original  debtor  trefpafs  is  not 
now  the  ground  of  the  aftion,  but  the  record  of  that  judg- 
ment which  has  created  a  new  debt,  and  is  local. 

And  Note  in  general,  That  in  declaring  upon  bonds  or 
nutters  of  record,  the  declaration  fhould  always  conclude 
with  an  ad  damnum  of  the  plaintiffj  but  in  debt  for  rent, 
with  a  per  quod  aclio  accrevit.  For  in  the  firft  cafe  the  debt 
arifes  merely  from  the  bond  of  judgment*;  but  in  the 
latter  from  fomething  extrinfic,  viz.  the  enjoyment  of  the 
land. 

6.  And  as  before  in  debt  uponleafes,  the  declaration  on  Marfhr.Litl 
tiit  judgment  muft  be  for  the  whole,  or  fhew  how  the  ««ft  %  Mod.  41. 
•  was  Satisfied,  or  the  declaration' will  be  ill. 
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Goodwin  v. 
Newton. 
xJLev.  130. 
Plowd.  140. 


Barker  v.  Bourn* 
Co.  Bliz.  692. 


Jenkf'a  cafe. 
Cro.  Car.  151. 


idly,   OF  THE  PLEADINGS    ON    THE  PART  OP   THE    PIAIK* 
TIFF,    CONSIDERED    WITH    REFERENCE     . 
TO    THE    PERSON.  ' 

Thcfe  are,  ift,  Againft  the  Party  himfelf  or  his  Heir, 
adly,  By  or  againft  Executors  and  Adminiftrators.  3dfy, 
By  or  againft  Baron  and  Feme.  4thly,  By  or  againft 
Aflignees. 

I.  ,    OF    THE    PLEADINGS    AGAINST    THE    PARTY     HIMSELF 
OR  HIS  HEIR. 

1.  The  declaration  againft  the  contracting  party  himfelf 
in  all  cafes  of  debt,  mull  be  In  the  debet  et  detinet ;  for  he  is  a 
debtor  by  the  contrail,  and  does  a  wrong  by  with-holding 
what  is  due. 

2.  In  the  cafe  of  bonds  or  where  the  ancefior  (the  original 
debtor)  binds  his  heirs,  &c.  the  declaration  againft  the  heir 
muft  alfo  be  in  the  debet  'et  detinet :  for  as  he  is  chargeable 

jurefuo  by  virtue  of  the  original  contract  from  having  af- 
fets  defcended  to  him,  he  fliall  be  charged  as  for  his  own 
debt. 

«  But  as  the  heir  is  chargeable  by  reafon  of  affets  de- 
fl  fcended,  he  can  difcharge  himfelf  by  fhewing  that  he  hoi 
«  no  ajfets  by  defcent  \  but  he  muft  fliew  this  fpecially,  or  he 
«  will  be  bound." 

•  For  where  in  debt  againft  an  heir  on  an  obligation 
made  by  his  anceftor,  he  let  judgment  go  by  default,  and 
a  ca.fa.  lflued  againft  him,  he  brought  error  and  afiigned, 
that  the  execution  mould  have  iflue  againft  the  lands  tor  , 
fcended  tnly,  and  not  againft  his  perfon:  but  it  was  ad- 
judged, that  the  judgment  (hould  be  general  as  his  own 
debt,  unlefs  where  he  acknowledges  the  a&ion,  and  fliews 
that  he  had  fo  much  only  by  defcent. 

*<  And  where  the  declaration  is  againft  the  heir  on  the 
cc  ground  of  afifets,  it  muft  ftate  him  as  lineal  or  collateral 
«  heir  according  as  he  is." 

For  where  in  debt  on  a  bond  againft  the  defendant,  as 
brother  and  heir  of  J.  S.  the  obligor,  upon  riens  per  difcent  vx 
iflue ;  it  was  proved,  that  J.  S*  was  feifed  in  fee  and  di$d 
feifed,  leaving  ijfue  a  fon>  who  died  without  iflue,  upon 
which  the  lands  defcended  to  the  defendant  as  heir  t* 
the/on;  the  court  held  that  the  verdift  was  found  for  the 
defendant;  for  he  had  nothing  as  immediate  heir  to  tbi 
obligor  J.  S.:  and  if  the  plaintiff  would  cliarge  him  aj 
collateral  heir;  he  ought  to  have  made  a  fpecial  dcclarai 
tionf 
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But  where  A*  fettled  an  eftate  upon  himfelf  for  life,  re-  Kcllow  ▼..Row* 
fcnainder   to  his   eldeft  fon  in  tail,  remainder  to  his  own  ***• 
right  heirs,  and  entered  into  a  bond  and  died,  leaving  two  3^".^! 
fons,  2?.  the  elder  and  the  defendant ;  E.  entered  and  died, 
leaving  ifTue  a  fon,  who  alfo  entered,  died  without  ifTue, 
and  then  the  defendant  entered :   it  was  held  that  he  might 
be  charged  as  heir  to  A.  for  he  took  nothing  from  the  nephew, 
but  took  as  heir  to  him  to  whom  the  reverfion  in  fee  waa 
aflets.  % 

But  in  debt  againft  an  heir,  by  an  executor  or  admin'i/iratory  Dcnham  y. 
on  a  bond  of  his  anceftor,  the  declaration  need  not  fhew  Stejftehfon. 
how  he  is  heir,  for  the  plaintiff  being   a  ftranger  it  would  Salk* 354; 
be  hard  to  compel  him  to  fet  out  another's  pedigree :  but 
where  the  plaintiffy?/*/  as  heir,  he  mud  fet  out  his  pedi- 
gree, for  it  is   within  his  own  knowledge. 

But  though  the  declaration  againft  the  heir  (hould  be  Comber  ▼. 
in  the  debet  to*  detinety  yet  if  it  be  in  the  detinet  only  it  will  wottoo. 
be  cured  by  a  verdict  J  Lcw  **• 

?.  OF  THE  PLEADINGS    BY    AND  AjGAINST    EXECUTORS   A"ND 
ADMINISTRATORS. 

1.  u  If  the  declaration  is  againft  an  executor' or  admi-  1  RolI.Abr„ 
t€  fliftrator,  it  muil  be  in  the  detinet  only,  for  he  is  not  per*-  605- 
«  fenally  liable,  but  only  in  refpeft  of  the  teftator's  eftate ; 
"  he  therefore  cannot  be  faid  to  owe" 

It  is  held  however  in  this  cafe,  that  if  debt  is  brought  Hargravc'scafc. 
againft  an  executor  for  rent  due  in  his  own  time,  that  it  muft  5  Co.  31. 
be  in  the  idebet  &  detinet.     But   in  the  report  of  the  fame  Y}fc  Salter  v, 
^      cafe  in  Cro.   Eliq.  711,  I  find  that  decifion  was  reverfed  3  ^c^.  7, 
in  the  Exchequer  Chamber. 

!  However,    after  a  judgment  obtained  againfl  ap  executory  Whcatley  v, 

one  may  have  debt  in  the   debet  &  detinet  fuggefiing  a  de-  JLanc. 
vajlavit,    3nd  thereby  charge  him  de  bonis  propriis  \  for  be-  *  Jaund- *l6- 
ing  fo  liable  to  pay  out  of  his  own  effects,  it  is  properly  his  s  £#v*  %5S' 
own  debt. 

2.  In  debt  on  a  judgment  againft  an  exfecutor  fuggejiinga  King:  v.  BurrcIL 
devafiavity  the  action  maybe  laid  either  in  Middlefex,  where  Mich.  3 Geo. 2, 
the  judgment  is  entered,  or  in  the  county  where  the  devaflavit  buU.N^P.  178. 
is  laid  to    be:   but  if  the  defendant  admits    the  judgment 
but  traverfes  the  wafting,   that  ifTue  muft  be  tried  in  the 
proper  county. 

And    Note*    That   an   adminiftrator   may    be   declared  Buck  v.  Barnard, 
againft  as  affignety  in  debt  for  rent,  for  the  rime  that  he  show.  348. 
.  enjoyed  the  land  and  was  in  pofleffion. 

3.  Aa     ' 


ton 
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9  Ed.  4, 47-  3.  An  executor  may  bring  an  a&ion  before  probate,  but 

iRoU.Abr.      he  cannot  <£?r/*r*  till  probate  granted,  for  when  he   comes 

VJk.  30a.         to  declare  be  mult  produce  his  letters  teftamentary :  but 

an  adminiftrator  cannot  bring  an  a&ion  ////  advunifiration 

granted,  for  the  power  of  the  firft  is  derived  from  the  will, 

that  of  the  latter  from  the  ordinary. 

Shepherd  v.  But  if  the  probate  has  been  loft,  an  exemplification  from 

Shorthofe.         the  ordinary  will  be  fufficient. 
I  Stra.  440*  ' 

Frcwin  v.  Pen-  3.  Declarations  by  executors  or  adminiftrators  muft  be 
in  the  detinet  only ;  for  a  perfon  can  only  be  faid  to  owe 
to  the  perfon  to  whom  the  money  when  received  would  be- 
long, that  is,  to  the  teftator*  s  or  inte/fate's  efiate,  not  to  his 
executor  ot  adminiftrator. 

"  And  this  is  the  cafe  whether  the  aflion  is  founded 
V  on  a  contract  or  tort." 

Hitchcock  v.  As  where  it  was  in  debt  for  an  efcape  agavnfl  tbejberiffs9 

!J"n?£r  &*-ac7»  on  a  judgment  obtained  by  the  executors :  the  declaration, 
Cro.  EH2. 337.  ft  was  adjudged,  ihould  be  in  the  detinet. 

I  Roll.  Abr. 

601.  #         So  where  the  attion  was  debt  for  rent,  it  was  refolved, 

Spark  v.  Spark,  that  the  declaration  muft  be  in  the  detinet;  though  the 
Cro.  Eliz.  840.  r^nt  -in  this  cafe  was  on  a  demife  which  commenced  on 

the  death  of  the  teftator,   fo  that  he  never  received  any 

rent. 

"  But  where  the  executor  males  him/elf  chargeable  t§  the 
*'  tejlator's  efiate,  there  the  declaration  ihall  be  in  the  debet 
«   &  detinet" 

x  Roll  Abr  ^S  ^  ^e  k**s  **ie  S00<*s  °^  *"s  teftator  and  brings  debt 

6o«.  *      for  the  money:  fo  if  he  takes  a   bond  for  a  debt  due  to  his 

teftator  \  but  if  where  the  debt  was  due  by  bond  to  the 
teftator  he  takes  a  frefh  bond,  but  with  an  additional 
obligor  and  payable  at  the  fame  time,  this  ftiould  be  in 
the  detinet  only :  for  in  fuch  cafe  he  is  not  chargeable  on 
his  own  account,  as  in  the  two  preceding  cafes. 

Morfoot  ▼.  4«  I"  a£Hons  by  an  executor  the  declaration  fhould  ftatt 

Chim*.  "  That  the  teflator  was  dead,  and  he  compleat  executor"  But 

x  Stra.  631.  if  the  executor  has  recovered  and  had  judgment,  and  after- 
ward  brings  a  fcire  facias  on  it,  fuch  averment  is  not  ne- 
ceflary,  though  it  would  be  otherwife  had  the  fcire  facia 
been  on  a  judgment  obtained  by  the  teftator  him  felt;  fo1 
by  the  firft  judgment  the  executor's  right  was  eftablifhed 
but  where    the  firft  judgment  has  been  by  the  teftator 

th 


f 
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the  exceptor's  tight  does  not  appear  without  fuch  aver- 
ment. 

5.  So  a  declaration  by  an  adminiftrator  is  good,  dating  skidmore  ▼, 
in  general,"  That  adminiftration  was  granted to  htm  by  the  Winfton. 
bijhop  of,  tsV."  without  faying  that  he  was  ordinary,  or  to  Cro» EU*'  *79« 
whom  die  right  of  granting  adtniniftration  belonged :  but 

if  it  is  a  peculiar  jurifdi£tion,  that  ihould  be  fo  fet  out. 
And  the  reafon  is,  that  the  defendant  might  conteft  the 
right  of  the  perfon  granting  admin  Miration,  or.  {hew  that 
adminiftration  Was  granted  to  another,  or  that  there  were 
bona  notabilia  ;  but  a  verdift  would  cure  the  fault. 

6.  In  a  declaration  by  an  executor  of  an  executor,  he  ihould  Gradell  v. 
fet  out,  «  That  the  firft executor  proved  the  will?  for  other-  T>*^     - 
wife  the  plaintiff  has  ntr  title ;   for  if  there   had  been  no 
probate  granted  to  the  firft  executor,  an  adminiftration  cum 
ttftamento  annexe  fhould  be  granted  of  the  effe&s  of  the  firft 
teftator   to  the  next  of  kin :  but  this  would  be  cured  by 

a  verdift. 

7.  An  executor  (houtd  not  join  in  the  fame  declaration  Hooker  ▼. 
a  demand  by  his  teftator,  and  in  his  own  right,  or  ftie  writ  Qjjflter. 
will  abate ;  for  the  judgments  would  be  different :  that  on  *  w^1*/-1" 
the  firft  would  be  de  bonis  teftatoris>  that  on  the  latter  de  bonis  s.  c.  * 
proprusm 


4.     OF    THE     PLEADINGS    BY    AND     AGAINST     BARON   AND 

FEME. 

1.  For  a  debt  due  by  the  wife  dumfola,  as  on  a  bond  made  Walcot's  cafe, 
by  her  before   marriage,   the   declaration  mult  be  again/}  5  Co.  36.  a, 
hujband  and  'wife  in  the  debet  tsf  detinet :  for  as  by  the  in- 
termarriage all  the  chattels  of  the  wife  belong  to  the  huf- 

V&nd  absolutely,  he  is  chargeable  on  that  account  with  all 
her  debts. 

2.  For  perfonal  things  in  a&ion,  as  a  bond  to  the  wife  dum  Cro.  Eliz.  135.  * 
fib,  the  hujband  may  bring  the  a&ion  alone,  or  join  the  Howell  v.Maia. 
wife  as  he  thinks  fit.  3  Lev.  403. 

And  Note.     That  though  the  wife  is  under  age,  ytt  the  Homfreysv, 
hvfband  and  wife  may  bring  this  a&ion,  and  appear  by  Vaughan. 
attorney :  for  the  hufband  by  law  may  make  an  attorney,  Show.  13. 
and  appear  both  for  hirnielf  and  his  wife. 


5.  OF 
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5.      OF   THE   PLEADINGS    BY    OR    AGAINST   ASSIGNEES. 

i.  «  If  the  attion  is  brought  by  tlie  affigncc  of  the  ie- 
«  vcrfion  againft  the  leflee  for  rent,  he  rnuft  fet  forth  the 
"  feifin  in  fee  in  the  firft  tenants  and  the  feveral  mefne 
"  aflignments,  down  to  himfelf :  for  thefe  are  necefTary  to 
"  make  out  his  title,  and  the  validity  of  thefe  aflignments 
i  "  being  matter  of  law,  ought  to  be  fet  forth  for  the  court 

«  tojudgepf." 

\lo.  Liu.  303.  For  it  is  a  general  rule,  that  eftates  in  fee-fimple  may 
be  alledged  generally,  but  the  commencement  of  eftates 
tail,  and  other  particular  eftates,  muft  be  {hewn  where 
they  go  to  the  ground  of  the  aclion  \  but  not  fo  where,  they  are 
only  inducement.  And  fo  the  life  pf  the  tenant  of  tail  or 
for  life  ought  to  be  averred. 

Cotes  ▼.Wade.      %•  But  where  the  aQion  is  by  the  leflbr  or  his  heir, 

1  Lev.  190.      againft  the  ajftgnee  of  the  lejfeey  the  plaintiff  need  not  fet 

out  the  feveral  mefne  aflignments  to  the  defendant,  for  they 

PLev.i^ffClL   do  not  lic  within  his  knowledge  :  Jtjat  it  is  fufficient  for  the 
g;.  P.  "  plaintiff,  to  fet  forth  the  original  demife  to  the  firft  leffee, 

whofe  eftate  and  intereft  has  by  feveral  mefne  aflignments 
come  to  the  defendant ;  and  proof  of  pofieffion  and  occu- 
pation fhall  be  fuflicient  to  charge  him. 


2dly,     OF   THE  PLEADINGS   ON   THE    PART   OF  THE 
DEFENDANT. 

With  reference  to  the  contraft,  and  with  reference  to 
the  perfon. 

1  ft,  As  to  Bonds,  adly,  As  to  Rent.  3<Uy,  As  to 
Judgments,  ift.  The  Pleas  applicable  to  each.  2dly, 
Such  as  are  applicable  to  all. 


I.      OF    THE   PLEAS    AS  TO   BONDS,   WITH     REFERENCE  TO 
THE    CONTRACT. 

Thefe  are,  ift,  Pleas  .to  Bonds  in  general,  ad,  Non 
eft  faftum.  3d,  Nil  debet.  4th,  Solvit  ad  diem.  5th, 
Accord  and  Satisfaction.  6th,  Foreign  Attachment.  7th, 
Pleas  to^Bonds  of  Indemnity. 

1.  Of 
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i.  Of  Pleas  to  Bonds  in  general, 

1.  w  As  to  which  it  is  a  rule,  that  no  parol  averment 
«  varying  the  condition  of  a  bond,  jhall  be  admitted  as  a 
"  plea." 

As  where  to  debt  on  a  bond,  the'  defendant  pleaded,  Hayford  v. 
«  That  before  the  day  of  payment,  in  confideration  of  a  £rn0dr^'  6 
trefpafs  done  to  him    by  the   plaintiff's   beads,  that    the   ■    "  . 

plaintiff  bad  given  to  him  a  longer  day  for  payment ',  which  was 
not  jet  come/9  On  demurrer  the  court  held  the  plea  ill, 
for  no  agreement  by  parol  can  difpenfe  with  an  obliga- 
tion. 

So  if  the  bond  is  delivered  to  the  obligee  himfelf>  theobli-  Whyddon'scafc, 
gor  cannot  plead  «  that  the  delivery  was  not  abfolute,  but  HoTforoTv  5*°' 
conditional :"  for  that  would  be  variant  from  what  appears  parker. 
on  th«  face  of  the  bond,  which  is  abfolute.  Hob.  346. 

So  where  to  debt  on  a  bond  conditioned  for  payment  at  Mcafe  v. 
a  day  certain,  the  defendant  pleaded,  "  That  the  bond  Meafe. 
was  not  abfolute,  but  given  to  indemnify  the  plaintiff's    owp* 47' 
teftator  againft  another  bond,  -and  non-damnific:"  on  de- 
murrer, the  plea  was  held  to  be  bad,'  for  it  was  giving  pa- 
rol evidence  to  abate  a  deed* 

"  But  when  the  obligor  has  entered  into  a  bond  for  pay-  Bro.  faics.  10. 
"  ment  of  money  abfolutely,  he  may  yet  be  difcharged  by  Dr. and  Stud.  . 
"  a  fubfequent injlrument  in  writing"  *  ch- IO' 

As  where   to    debt  on  a  bond,  the  defendant  pleaded,  Hodges  ▼. 
u  That  after  the  obligation,   the  plaintiff  by  his  indenture  Smith. 
covenanted,  that   upon  payment  of  100/.  that  the  firft  obli-  Cro*     z'    a3' 
garion  fhould  be  void :"  it  was  demurred  for  caufe  that  the 
indenture  being  made  after  the  bond3  it  could  not  be  pleaded 
in  bar  thereof,   but  fhould  be  taken  advantage  of  by  cove- 
nant, and  that  it  fhould  not  enure  by  way  of  defeasance  or 
releafe :  but  the  cocfrt  held  it  well  pleaded  in  bar,  and  that 
circuity  of  aft  ion  was  to  be  avoided. 

u  But  in  fuch  cafe,  it  feems  that  fuch  inftrument  fhould 
<c  appear  to  be  intended  to  operate  as  a  defeafance  of  the  firft 
"  obligation,  as  to  fay,  *  that  on  payment,  EsV .  the  firft  obli- 
u  gation  fhould  be  void." 

For  where    there  are  no  fuch  words,  it  was  held  that  a  Manhood  v. 
;  bond  given  at  Jt  fubfequent  day  could  never  be  ^leaded  in  Criek. 
Wr  to  one  given  before.  CroEUz»  71*- 

«  But      *      » 
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Cro.Eliz.52a  "  But  where  the  bond  has  not  been  delivered  to  the 
Co.  Litt.6j.  a.  «  obligee  himfelf,  but  to  arranger,  there  the  defendant 
"  %may  plead  any  parol  matter,  as  that  it  was  delivered  con- 
«  ditionally,  or  as  an  efcrow :  for  delivery  is  one  of  the 
"  efientials  to  a  deed,  and  it  is  not  good  and  recoverable 
"  unlefs  it  has  been  delivered  to  the  obligee  himfelf;  without 
«  which  it  is  no  deed." 

Anon.  1.  And  therefore  where  the  defendant  fo  pleads  the  deli-    I 

Vf ntj  9'  v  ki  vcry  a8  an c^crow>  ^e  fhould  fhew  to  whom  he  fo  delivered  ' 
aVcnu^  "  '*»  an<*  conclude  &  iffint  merit  fin  fait,  as  fuch  conclufion 
is  good  according  as  the  delivery  has. been  to  the  obligee  1 
himfelf  or  to  a  ftranger.  And  fo  where  the  defendant 
only  pleaded  a  delivery  to  T.  S.  «  et hoc  par  at.  ejt  verificart? 
the  plea  was  held  to  be  bad ;  for  it  is  a  fpecial  non  tj 
fatlurtty  and  fo  fhould  have  concluded  to  the  country. 

Watts  ▼.  Rofe-       For  where  the  defendant  pleads  delivery  as  an  efcrow, 
well.  and  fie  non  eft  faBnm>  the  plea  fhould  conclude  to  the  coun- 

1  Salfc.  374-  tr„  atMj  not  wife  an  averment ;  for  it  is  a  fpecial  negative 
01  the  affirmative  in  the  declaration,  and  the  general  con,- 
clufion  (fie  uon  eftfatlum)  waives  the  fpecial  matter  preced- 
ent, which  would  have  made  an  averment  neceffary. 

"  In  one  inftance,  modern  pra&ice  has  admitted  an  er- 
w  ception  to  the  rules  now  laid  down,  that  is  in  the  cafe 
"  of  Trufts." 

Undgev.  Birch.      For  the  courts  of  law  now   take  notice  of  Trails,  and 
Mic»5G.  3.    wju  allow  a  plea  not  confident  with  the  bond.     As  that 
ia*!"*     P*     ^  pl^intifFy  the  nominal  obligee  in  the  bond,  is  not  the 
real  owner  of  it,  but  merely  a  trufteefor  another. 

Winch,  v.  Therefore  where  a  bankrupt  had  aflagned  his  intereft  in 

K*h1<s7-:  r         a  &&*>  by  a  deed-poll  to  a  third  perfon,  be  was  notwinV 

"TcrmR^p'3'  ftanding  allowed  to  bring  his  aftion  for  the  benefit  of  the 

619.  perfon  to  whdm  he  had  made  the  alignment,  and  recovered;. 

fov  the  ftatute  I   Joe.  1.  c.  15.  only  gives  to  the  affignces 

fuch  things  in  which  the  bankrupt  has  a  beneficial  intereff, 

which  in  this  cafe  he  had  not,  being  merely  a  truftee  for 

another. 

Bottomley  ▼.     •    So  that  the  point  feems  now  to  be  fettled.     The  firft 
Broofc.  cafe  in   which  it  occurred  was  this :  To  debt  on  a  bond, 

Mic.»»  Geo.  3.  t|,e  defendant  pleaded,  "  That  the  bond  was  given  to  the 
4  x  Term  Rep.     plaintiff  for  fecuring    100/.  lent  to  the  defendant  by  one 
6a  1.  is.  Chancellory  and  was  by  her  direction  made  to  the  plain- 

tiffin  truft  for  her,  and  that  E.  Chancellor  was  now  indebted 
to  the  defendant  in  more  than  the  amount  of  the  bond? 
To  this  was  a  demurrer ;  but  it  was  withdrawn  by  advid 
of  the  court. 

2.  «  Btt 
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2.  "  But  though  the  defendant  is  eftopped  to  plead  any 
^matter  contrary  to  the  bond,  yet  he  may  plead  a  plea, 
«  which  admitting  the  bond,  yet  maH  avoid  it,  as  that  the 
«  confederation  was  illegal,  ex.  gr." 

For  where  in  this  cafe  it  was  attempted  to  be  fupported*  Collins  v.  Blan- 
that  the  defendant  was  eftopped  by  his  deed  to  plead  any  terri. 
thing  dehors  to  avoid  it  (as  here,  "   That  it  was  given   to  *  WIU*  344# 
compound    a  profecution   for   perjury")  the  court   held, 
that  the  eftoppel  only  went  to  prevent  the  party  from 
pleading  any  thing  contrary  to  the  deed;  but  this  plea  admit- 
ted and  avoided  it.     And  in  this  cafe  the  plea  fhould  con- 
clude, «  that  therefore  the  bond  was  void,"  not  with  a  non 


2d.  Of  the  Plea  of  Non  eft  Fa&um. 


This  is  to  be  pleaded  under  thefe  limitations: 

I.  If  the  bond  be  void  in  itfelf,  but  that  does  not  appear  Thompfon  ▼. 
on  the  face  of  the  deed,  but  depends  on  fomethxng  extrinfic  Leach. 
(as  if  made  by  an  infant  or  per/on  non  compos)  in  that  cafe  non^^^™' 
eft  factum  is  a   bad   plea.     For  the   court  can  only  judge 
horn  what  is  before  them,  and  the  bond^  on  the  face  of  it 
appears  to  be  good.     Such  alfo  is  the  cafe  of  durefs,  which 
rauft  be  pleaded. 

1.  So  where  a  bond  or  other  inftrument  is  by  an   aft  3/"  Whelpdale's 
parliament  enafted to  be  voidt  the  obligor  cannot  plead  non  eft  cafc. 
fa&um;  but  thefpecial  matter  fhould  be  pleaded,  and  advan-  5  Co*  ll9' 
rage  taken  of  the  ftatute.     And  if  the  bond  was  given  on  Lord  Bernard  v. 
•  an  a/arms  confederation,  the  ftatute  muft  be  pleaded.  Tstn    08 

So  if  the  bond  was  given  for  a  gaming  debt,   the  ftatute  Colbornc  v. 
,    flxwld  be  pleaded.     And  in  this  cafe  the  defendant  in  his  Rockdale. 
1 .  plcaihould  fetout  the  game  played  at,  and  conclude  contra  l  Stn'l4*4' 
1  firm.  fiat,  that    the  court  may  fee  that  it  was  within  the 
I  ftatute.    So  in   pleading  fimony  the  agreement  muft  be 
I  fliewn. 

3.  But  if  a  bond  never  was  complcat  by  delivery,  as  if  whelpdale's 
'delivered  to  another  to  the  ufe  of  the  obligee,   and  being  cafe 
tendered,  he  has  refufed  it,   whereby  the  delivery  has  loft  5  Co' iae# 
Its  force;  or    if  made  to  zfeme  covert^  and  the  hufband 
fos  difagreed  to  it ;  in  thefe  cafes  the  obligor  (defendant) 

may 


224  DEBT; 

Martham  t.      may  plead  non  ejlfaftum^    So  though  it  Was  cfncc  his  dce4» 

Cro^EUz  6  6    ?**'  l*  before  aftion  brought,  it  becomes  no   deed,  either 

by  rafure,  interlineation,   alteration,   or  breaking  off  the 

feal ; ,  in    thefe  cafes    the   defendant   may    plead  mn  tft 

Ja&um. 

Michael  v.  For  this  plea  of  non  eft  fa&utn  is  in  the  prefent  tenfe,  and 

Scockwith.        therefore  if  true  at  the  time,  the  plaintiff  (the  obligee)  can- 

Cro.  Ehz.  xao.  not  recover,  but   if  the  deed. was  good  when  the  plea  was 

pleaded,   but  after  iffue  joined  the  feal  was  pulled  off,  or 

the  deed  cancelled,  yet  fhall  the  plaintiff  recover. 


Henry  Pigot's 

cafe. 

XI  Co.  26. 


And  Note,  That  though  rafure  in  general  fhall  avoid  a 
deed,  if  made  by  the  obligee,  or  ^Jlr anger •,  without  his 
privity,  in  a  part  material,  or  by  himfelf,  in  a  part  not  ma- 
terial j  yet  an  alteration  by  a  flranger  in  an  immaterial  pari 
will  not  avoid  a  bond,  if  done  without  the  privity  of  the 
obligee. 

4.  "  From  thefe  cafes  it  appears,  that  on  the  plea  of  non 
«  eft  fa£lum>  queftions  of  fadl  only  arife,  as  the  non-deli* 
"  very,  rafure,  &c" 

Colton  v.  Good-      But  where   the   condition  is  void  in  law,  the  defendant 

"wP't  r         *n  *"uc'1  ca^c  *h°uld  not  pleaa*  mR  (ftfaflum9  but  pray  oyer 

iio8.C      CP      anc*   demur,   if  the  illegal  condition  appears  on  the  face  of 

it :  if  not,  plead  the  fpecial  matter  to  avoid  it. 

Ball  v.  Dunfler,      5.  Though  a  deed  (hould  regularly  be  executed  by  the 
a*  alt.  party,  again  ft  whom  an  adfcion  is  brought  either  in  his  own 

1i^rm  RCJ>*  petfon,  or  under  a  power  of  attorney  5  yet  where  one  of 
the  defendants,  in  theprefence  of  the  other  and  by  his  authority 
executed  the  instrument  for  both,  they  being  partners  in 
the  tranfaclion,  the  court  were  clearly  of  opinion,  that 
no  particular  mode  of  delivery  was  neceffaryj  but  that  it  • 
was  fufficient  if  the  party  executing  a  deed  treated  it  as 
his  own,  particularly,  as  in  this  cafe  it  was  executed  in  hit  i 
pretence.  "  1 


Anon. 

%  Wilf.  10. 


3-    Of  the  Plea  of  Nil  Debet. 

Nil  debet  cannot  be  pleaded  to  debt  on  a  bond.  This 
was  fo  held  on  general  demurrer  •,  for  the  bond  acknow* 
lfdges  a  dgbt,  and  fo  there  is  an  efloppel. 


Of 
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4.  Of  the  Plea  of  Solvit  ad  Diera. 

I.  u  It  was  formerly  the  cafe  in  debt  on  a  bond,  that  as 
a  the  money  was  to  be  paid  according  to  the  condition  at 
w  a  day  certain^  if  the  money  was  not  paid  at  the  dayy  that 
"  the  bond  was  forfeit,  nor  could  the  defendant  under  this 
tt  iffiie  prove  payment  after  the  day :  But  it  is  now  eria&ed  by 
u  ftatute4  &  5  Ann.  c.  16./  12.  "  That  where  debt  is  brought 

*  u  on  any  fingle  brJl,  bond,  or  judgment,  if  the  money  has 
"  been  paid,  though  neither  at  the  day  or  place,  yet  if  paid 
."at  a  nibfequent   day,    fuch  payment   may  be  fpecially 

M  pleaded." 

But  if  the  defendant  has  paid  the  money  before  the  day,  winch  ▼.  Par- 
he  may,  to  debt  on  a  bond  conditioned  to  pay  at  a  day  cer-  4?n. 
tainy  plead  filvlt  ad  diemf-and  give  in  evidence  payment  be-  ^Iich*  *  9± Im 
fore  tie  day,  as  he  could  not  plead  it;  for  if  the  defendant    *  e 
was  to  plead  payment  before  the  day  dte  iflue  would  be 
immaterial,  for  it  ft  ill  left  the  preemption  open  that  there 
might  be  payment  at  the  day.     And  therefore  a  difference 
is  to  be  obferved  between   pleading  where  the  condition 
of  the  bond  is  to  pay  at  a  day  certain^  and  where  at  or  before 
fuch  a  day:  for  to  the  firft  the  defendant  may  only  plead 
payment  at  the  dayy  for  the  reafon  now  given  j  and   befide, 
that  the  performance  of  a  condition  ought  to   follow  the  TryonV.  Carter* 
terms  of  it :    but   to  a  bond  payable   at  or  before  fuch  a  »  Stra-  994- 
</<9S-tbe  defendant  may  plead  payment  before  the  dayy  viz.  H^^n. 
on  fuch  a  dayy  for  it  Is  within  the  condition.     And  there-r  %  buit.  944' 
fore  where  it  was  fo  pleaded,  and    the  defendant  demur-  1  Black.  Rep. 
red    to  it  as    an    immaterial    ifliie,    the  cpurt   over-ruled  aio.  S.C. 

•  Ae  ebmurrer,  and  laid  down  the  rule  to  be,  "  That  where     * 
u  the  defendant    pleads   performance  of  the  condition,  the 

*  plaintiff  muft  aifign  an  abfolute  breach,  though  it  is  not 

*  neceffary  where  he  pleads  a  collateral  matter  (as  a  re- 

*  leafe) :    and    that    therefore    where    the    defendant    had 
**  pleaded  payment  before  the    day,    the    plaintiff  mould 

*  hawe  replied,  That  the  money  was  not  paid  at  the  day 
mentioned  in  the  plea,  nor  at  any  time  before^  ony  or  after 
that  iay."     For  by  fuch  iflue  alone  can  the  payment  be 

tried. 

u  But  under  the  ftatute  nothing  but  an  abfolute  payment 
after  the  day  is  pleadable." 

b  Therefore  a  tender  and  refufal  of  principal  and  intereft  at  Underhlu*  v. 
lubfequent  day  cannot  be  pleaded   in  bar,  as  not  being  Matthews. 
ithin  the   equity  of  the    ftatutej    for  fuch  conftruaion  ^h,xGe,KU 

0*  Would  BulkrN.P. 

171- 
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r 
would  be  prejudicial,  as  it  would  impower  the  obligor  at 
any  time  to  compel  the  obligee  to  take  his  money  without 
notice. 


2.  <c  If  no  inter  eft  has  been  paid  on  a  bond  for  twenty  years^ 
"  it  (hall  be  in  law  prefumed  to  be  fatisfied ;  and  in  fuch  cafe 
cc  the  defendant  may  plead  folvit  ad  diem,  and  rely  on  the 
cc  prefumption  :  and  Lord  Raymond  has  left  it  to  the  jury  on 
"  fixteen  years,  where  there  were  circumftances  to  fortify 
u  the  presumption/' 

u  Wherever  therefore  the  defendant  relies  on  this  pre- 
a  fumption  of  payment,  the  onus  probandi  lies  on  the  plain* 
**  tiff,  to  prove  payment  of  intereft  after  the  day,  to  rebut 
c<  the  prefumption." 

For  where  in  debt  orr  a  bond  of  thirty  years  /land- 
ing the  defendant  pleaded  Jbhit  ad  diem,  ana  relied  on  the 
prefumption,  the  j)laintift  proved  payment  of  intereft  two 
years  after  the  thirty,  but  could  prove  none  paid  for  the 
laft  twenty-eight  years.  Lord  Raymond  held,  that  this 
plea  was  to  be  taken  ftricHy  (that  is  here,  a  paid  thirty 
years  ago")  and  that  the  plaintiff  having  falftfied  the  de- 
fendant's plea,  by  proving  the  payment  of  intereft  tiro 
years  after,  was  entitled  to  judgment :  but  that  the  defend- 
ant fhould  have  pleaded,  Payment  after  the  day^  under  the 
ftatiite ;  in  which  cafe  the  prefumption  would  have  been  ml 
his  favour. 

It  is  for  this  reafon-  now  ufuat  in  cafes  of  this  nature,  to 
•  plead  folvit  ad  diem,  and  folvit  poft  diemy  which  takes  in  the 
whole  time  to  twenty  years. 

a  This  plea  when  founded  on  the  prefumption  is  by  the 
cc  court  taken   ftri&ly,    and   though  they  allow   the  preJ 
<c  fumption  of  twenty  years  to  be  ofitfeff  fufneient,  yet  i 
"  the  time  falls  any  thing  fhort  of  that,  they  will  requil 
"  other  circumftances  to  fortify  the  prefumption  of  pqp 
"  rnent;  as  ex.  gr.  if  an  account  had  been  fettled  betweti 
u  the  parties,  and  no  notice  taken  of  the  demand,  that  flfl 
"  be  deemed  a  circumftailce  to  {hew  that  nothing  was  th 
«  due." 

Ofwaldv.Leigh.      And  in  this  cafe,  where  the  bond  was  of  nineteen  yt 
1  Term  Rep,     an(]  a  ^f  (landing,  but  no  circumftances  to  induce  a  | 
fumption  in  its  favour,  it  was  held  to  be  no  bar. 

"  Thefe  circumftances  (as  to  the  time  of  payment 
"  intereft,  being  within  twenty  years)  being  matter  of  I 
<c  are  proper  evidence  to  be  left  to  the  jury  to  decide/* 
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For  where  to  debt  on  a  bond,  the  defendant  pleaded  folvit  Searle  ▼.  Lord 
ad  diem,  and  relied  on  the  prefumption  of  non-payment  of  Bvrington. 
intereft  for  twenty  years,  the  plaintiff  offered  in  evidence  an  a  ^tra. 8a6# 
indorfemetrt  on  the  back  of  the  bond,  being  a  receipt  for  in-  *    0t  *  a£™" 
terefton  it  ten  years  before  the  prefumption  accrued :  this  evi- 
dence was  refufed  by  the  Chief  J  u  ft  ice,  on  the  ground  that 
it  was  the  act  of  the  obligee  himfelf,  and  fo  fhould  not  be  ad- 
miifible  evidence ;  but  the  court  granted  a  new  trial,  for  it 
was  proper  evidence  to  be  left  to  the  jury,  whether  the  in- 
dorfement of  the  receipt  of  the  money  had  not  been  made 
with  the  privity  of  the  obligor,  particularly  as  a  receipt  given 
in  that  manner  is-ufual,  as  more  fafe  than  on  a  loofe  piece  of 
paper.    On  a  new  trial  the  evidence  was  admitted,  and  the 
plaintiff  recovered. 

But  where  fimilar  evidence  of  the  indorfement  of  the  Turner  v. 
receipt  of  part  of  the  bond  was  tendered,  but  appeared  to  Crifp. 
have  been  made  after  the  tweniy  years  clapfed,  it  was  rejected  %  SUV  8*7- 
U  inadmiffible  evidence:  and. the  Chief  Juftice  took  the 
diftinction,  that  in  the  preceding  cafe  the  indorfement  was 
admitted,  becaufe  it  appeared  to  nave  been  made  at  a  time 
when  it  could  not  have  been  thought  neceflary  to  encounter 
the  prefumption j  but  this  was  made  after  the  prefumption 
had  incurred. 

a  And  it  has  been  held  fufficient  to  obviate  the  prefump- 
<c  tion  to  (hew  a  claim  or  demand  of  the  money." 

As  where  the  plaintiff  {hewed  two  writs  oiteftatum  capias  Movie  v.  iortf 
fued  out  by   him  before  the  twenty    years   run    but   not  Roberts,  quot. 
fervedj  becaufe  defendant    could    not    be    found.      Lord  l  Tcrm  **P' 
Mansfield  in  this  cafe  faid,  there  was  no  ground  for  the  a?I" 
prefumption. 

3-  a  Under  this  iflue  of  folvit  ad  diem,  what  {hall  be  deem- 
*  ed  a  payment  where  the  defendant  is  indebted  to  the  plain- 
k*  tiffin  different  demands,  often  comes  in  queftion.  Upon 
, u  which  thefe  points  have  been  fettled : 

*  1.  That  he  who  pays  the  money  has  a  right  to  diteel  to 
what  purpofe  it  (hall  be  applied." 

For  where  the  defendant  was  indebted  to  the  plaintiff  Anon. 
Id  money  on  a  bona\  and  alfo  for  wares  fola\  and  at  the  day  Cn>.  Elbs.  6t. 
'payment  he  tendered  the.  money  on  the  bond.     The 
iff  took   the  money,  and  faid  he  would  apply  it  to  the 
nt  of  what  was  due  for  the  wares ;  but  the  defendant 
he  paid  it  on  account  of  the  bond:  the  plaintiff  afterwards 
ight  debt  on   the  bond,  and  it  was  adjudged  againft 
j  ibr  the  payment  is  to  be  according  to  the  manner 
CLa  the 


m8  DEBT. 

the  defendant  would  pay  it,  not  as  die  plaintiff  would  re- 
ceive it. 

a  P.  Wnw.  308.  Therefore  where  the  point  turned  on  payment  of  earneft, 
on  which  the  plaintiff  relied,  and  the  defendant  had  pleaded, 
that  he  did  not  accept  or  receive  it  as  earneft,  the  plea  was 
over-ruled*,  for  it  was  not  material  how  the  defendant  re- 
ceived it,  but  how  the  plaintiff  paid  it,  for  quicquid fokitur, 
folvitur  ad  modumfilvenUs. 

2.  a  But  there  feems  to  be  fome  diverfity  in  the  deci- 
"  fions  at  law  and  in  equity,  where  the  debtor  makes  a  paj- 
"  ment  generally^  without  appointing  how  the  money  is  to 
iC  be  applied." 

Hqrward  r;  In  equity  it  has  been  held,  that  if  a  man  owes  another  mo- 

Lomax.  ney  on  a  (ecurity  bearing  intereft,  and  on  another  bearing 

1  Vera.  24.  nonc  ^  jjy  mortgage  and  fimple  contraQ)  and  he  makes  a 
.  general  payment,  without  mentioning  whether  it  is  to  be  ap- 
plied to  one  demand  or  the  other ;  that  it  (hall  be  taken  to  he 
paid  in  difchargeof  the  mortgage,  for  it  is  natural  to  fuppofe, 
that  a  man  would  ele£t  rather  to  pay  off  money  bearing  inte- 
reft than  that  which  carried  none.  / 

Pcrris  ▼.  Ro.  So  where  the  plaintiff  was  bound  as  a  furety  for  y.  S.  ma 

bcrts.  bond  to  the  defendant,  and  J.  S.  was  alio  indebted  to  him  on 

1  vera.  34.  fimple  contrail ;  and  they  came  to  a  fetdement,  in  which  it 
appeared  that  J.  S.  \vas  indebted  on  the  balance  of  account 
in  85V.  in  fatisfe£tfon  of  which  J.  S.  made  to  the  de- 
fendant a  bill  of  fale  of  his  effects:  it  was  decreed,  that 
the  effects  (hould  go  to  pay  both  demands  in  equal  pro- 
portions, and  not  to  be  applied  to  one  demand  more  than  to 
the  other.  „ 

"  The  decifions  at  law  have  varied  from  thefe  ;  for  there 
"  it  has  been  held,  that  if  the  payer  of  the  money  does  not 
"  appoint  to  what  demand  it  is  to  be  applied,  that  the  receiver 
"  may  do  it." 

Goddardv.Co*.  As  where  one  Owen  was  indebted  to  the  plaintiff  for 
sStra.  1194.  coals;  he  died  and  made  his  wife  executrix,  who  alfobeV 
came  indebted  to  the  plaintiff  on  her  own  account,  and 
then  married  the  defendant,  who  continued  to  deal  with 
the  plaintiff,  and  made  feveral  payments  on  account 
Thefe  Aims,  if  applied  to  the  debt  contracted  by  the  wtfc 
while  fole,  and  that  due  as  executrix,  would  difchaf£! 
both,  and  the  defendant  having  given  no  directions  baq 
the  payments  were  to  be  applied,  the  plaintiff  infifted  «jj 
applying  them  to  pay  thofe  debts,  and  brought  his  ajftiail 
for  the  coals  furnifhed  to  the  defendant  in  his  Own  tilted 
The  Chief  Juftice  was  of  opinion,  that  as  the  defendan 

ha 
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hid  not  directed  the  application  of  the  payments,  that  the 
right  devolved  to  the  plaintiff,  who  might  apply  them  to  the 
wife's  debt  while  fole ;  but  as  to  the  demands  againft  her  as 
executrix,  as  thcfe  depended  upon  aiTets  and  the  manner  of 
adminiftering,  die  plaintiff  could  not  apply  them  to  that 
demand. 

ct  It  is  however  to  be  obferved  on  this  cafe,  that  though 
<c  the  general  doctrine  is  there  laid  down,  That  where  the 
"  payer  docs  not  appoint,  that  the  receiver  may ;  yet  this 
*'  cafe  may  well  ftand  with  the  former,  for  the  Demands 
"  in  this  cafe  were  of  the  fame  naturey  both  fimple  con- 
H  trad  debts  5  fo  that  it  made  no  difference  to  the  defend- 
a  ant  in  what  manner  the  money  was  applied,  which  it 
a  would  do  where  one  demand  bore  intereft,  -and  the  other 
*  did  not" 

So  in  this  cafe,  where  the  defendant  owed  money  on  two  Blofi  ▼.  Cuting. 
bonds,  and  paid  money  on  account,  but  gave  no  direction  to  4uot* 
which  he  would  have  it  applied ;  the  cafe  was  referved,  and  *  Stra- lx'4' 
it  was  determined,  That  the  plaintiff  had  the  election  to 
which  to  apply  it. 

a  And  here  it  is  again  obfervable,  that  the  fecurities 
a  were  of  the  &me  nature,  nor  was  it  of  confcquence  (as 
a  far  as  appears)  to  which  bond  the  payment  was  ap- 
u  plied." 

3.  a  But  if  there  is  any  relation  between  the  fund 
H  from  which  the  payment  is  to  arife  and  the  fecu- 
tt  rity,  die  fund  (hall  direct  the  appropriation  of  the  pay- 
ment/' 

As  where  the  defendant  was  an  incumbrance  on  an  Brett  v.  Marih. 
e&zte  by  judgment^  and  had  alfo  a  debt  by  bond,  and  re-  1  Verm  468. 
ceived  200A  of  the  purchafe  of  the  eftate  in  part,  but  gave 
no  notice  to  the  purchafer  that  it  was  to  be  applied  to  the 
payment  of  the  bond  debt :  it  was  decreed  to  be  applied 
towards  Satisfaction  of  the  judgment,  the  200/.  being  part 
of  the  purchafe-money  of  the  eftate  affected  by  the  judg- 


5.  Of  the  Plea  of  Accord  and  Satisfaction. 

J.  This  plea  muft  have  two  qualities:  ift,  It  muft  be5Q0.117.be 
fechas  the  party  agrees  to  accept,  and  be  fo  pleaded:  adly,  It 
■fcuft  appear  to  the  court  to  be  a  reafonable  fatisfaction \  or  at 
fcaft  the  contrary  muft  not  appear. 

«  As 
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Paine  ▼.Matters      M  As  to  the  firft,  die  defendant  fhould  plead  that  he  pail 
i  Sira.  J73.       «  fucjj  a  funt  of  money,  Wr.  infullfatisfa&ion  of  the  demand, 
«  and  fAaf  the  plaintiff  accepted  it  as?  fucrr." 

Hawkihaw  t.         For  it  is  not  fufficient  to  fay  only  that  the  plaintiff  accept- 
*SttaDg8'         ec*  lt  as  fetish&i°ni  unlefs  paid  by  the  defendant  as  fiich. 

Nor  is  it  fufEcient  that  the  defendant  fo  paid  it,  unlefs  the 

plaintiff  accepted  it  as  fatisfaftion. 

u  So  in  the  fecond  cafe,  it  fhould  appear  that  the  fatisfac- 
"  tion  was  a  good  and  valuable  one,  and  it  fhould  therefore  be 
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"  fet  out  what  it  was.: 

For  where  to  debt  on  a  bond  the  defendant  pleaded  an 
accord  and  fatisfadion,  viz*  a  releafe  by  him  of  an  equity  of 
redemption  of  certain  premiffes  mortgaged  by  him  to  the 
plaintiff,  in  lieu  of  all  bonds,  &c.  On  demurrer  the  plea 
was  held  to  be  bad ;  for  an  equity  of  redemption  is  of  no 
value  in  the  eye  of  the  law,  according  to  LittUtw*  ftfiion 

33*- 

"  And  for  this  reafbn  the  fatisfadtion  muff  appear  to  be 
u  compleat  and  executed."    ' 

For  where  to  debt  on  a  bond,  the  defendant  pleaded 
payment  of  part  before  the  day  the  oond  became  due,  and 
a  promife  to  pay  the  rejlat  a  day  to  come*,  to  which  the  obligee 
had  agreed :  it  was  held  to  be  no  bar,  for  it  was  execu- 
tory. 

And  therefore  one  bond  cannot  be  pleaded  in  bar  oC 
another,  for  that  is  of  no  greater  value,  unlefs  the  fecurity  or 
circumftances  are  bettered;  as  by  fhortening  the  time  of 
payment.  ■.;.;• 

And  the  bettering  the  fecurity  alone  is  not  fufficjpnt ;  for  a, 
bond  with  fur e ties  is  better  than  a  fingle  bond*  and  yet  the 
former  cannot  be  pleaded  ip  bar  to  the  latter. 

2.  For  the  fame  reafon  payment  of  a  Ufferfum  at  the  day 
can  never  be  pleaded  in  fatisfaftioh  of  a  greater,  becanfe  by 
no  poflibility  can  it  be  a  fatisfa&ion :  but  the  gift  of  a  thing 
of  lefs  value  but  different  in  quality  y  as  of  an  horfe  or  of  a 
robe,  life,  may  well  be  pleaded  in  fatisfa&ton:  for  thefe  may 
be  as  beneficial  to  the  party  and  valuable  as  the  money.  * 

So  payment  of  a  leffer  fum  before  the  day  may  be  wd| 
pleaded  in  fatisfa&ion".  or  if  the  money  is  to  be  paid  atYork^ 
and  the  party  takes  a  leffer  fum  at  London,  that  rnay  be  well 
pleaded  in  bar;  for  payment  of  a  leffer  fum  before  the  day 
or  at  a  different  place,  may  be  of  more  value  to  the  obligee 

•    than 
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thai  the  whole  when  due,  or  at  the  place  where  it  was  to  be 
paid. 

3.  As  to  the  form  of  the  plea,  the  defendant  (hould  plead  Prefton  ▼. 
the  accord  and  fatisfa£tion  of  the  money  due  by  the  bond,  and  chr!?ini|J' 
not  of  the  bond  itfelf :  for  a  bond  being  a  deed,  fball  only  *  ^ 
be  difcharged  by  a  deed :  but  the  payment  of  the  money  may  Blake's  cafe, 
be  difcharged  by  matter  in  pais.    And  if  a  man  acknowledges  6  Co.  43. 
himfelf  fatisfied  by  deed,  it  is  a  good  bar  without  anything  **?•  Jac-a54. 
received.  5C0.1j7.fc 


.  6.  Of  the  Plea  of  Foreign  Attachment. 

tf  That  the  debt  has  been  attached  in  the  defendant's 
a  hands  by  foreign  attachment,  is  another  good  plea  to  debt 
a  on  a  bond." 

Upon  which  thefe  decifions  have  taken  place : 

1.  a  That  after  the  plaintiff  has  commenced  his  a&ion  in 
"  the  courts  above,  and  the  defendant  appeared,  the  debt 
tt  cannot  be  attached  in  the  defendant's  hand  at  the  fuit  of  any 
tt  other  perfon." 


For  where  the  defendant  pleaded  a  foreign  attachment  of  Babington  t. 
die  debt  in  his  hands,  after  appearance  in  the  court  above,  it  Babington. 
was  ruled  to  be  a  bad  plea.  Cro.Eliz.  157. 


tt  But  a  creditor  may  attach  the  debt  due  to  his  debtor 
rt  while  the  creditor's  fuit  is  depending  againft  him  in  the 
"  courts  above;  and  (hewing  fuch  matter  will  be  a  good  plea 
«  in  bar." 

For  where   to  debt  on  a  bond   the  defendant  pleaded,  Leuknorv. 
That  the  debt  due  by  him  to  the  plaintiff  had  been  attach-  Huntley, 
cd  in  his  hands  in  London  by  one  Jaques  the  plaintiff  reT  Cro-  Eli*#  *S# 
plkd,  That  before  the  attachment,  Jaques,  had  brought  an 
a£bon  in  Common  Pleas  againft  him  for  the  fame  debt, 
and  made  the  attachment  pending  the  fuit.     On  demurrer, 
it  was  refolved  that  the  creditor  of  the  plaintiff  might  well 
make  fuch  attachment,  for  that  the  plaintiff  in  an  a&ion 
might  alfo  levy  a  plaint  whereon  to  ground  an  attachment 
while  the  fuit  above  was  pending,  and  that  it  therefore  was 
a  good  plea  in  bar. 

2.  A  -debt  cannot  be  attached   by  foreign  attachment  Daiton  v.  Belly. 
before  it  is  due,  though  the  judgment  on  the  attachment  is  Cre.  Eliz.  xl* 
not  till  after  it  become  due :  and  therefore  if  the  defend- 
\  ant  was  to   plead  the  attachment,  the  plaintiff  might  reply 

this 
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this  matter,  that  k  was  made  before  the  money  became  due, 
and  h"ave  judgment. 

Sir  John  Per-  j.  A  debt  upon  record  by  recovery,  cannot  be  attached  by 
rot's  cafe.  tne  cuftom  of  London. 

Cro.  EUx.  63. 

Grant  v.Hsrwd-      Therefore  where  a  caufe  had  been  referred  to  an  arbi- 

»*«•  trator,  by  an  order  of  Nifi  Prius,  who  awarded  a  fum  to  be 

Umt.         *   Pa^   ^y  tne  defendant  t0  tne  plaintiff  on   a   certain  day; 

4*Tetm Rep.     at  that  day  fome  of  the  creditors  of  the  plaintiff  attached 

3*3*  the  debt  in  the  defendant's  hand,  and  he  paid  the  money  to 

the  creditors :  it  was  refolved,  that  the  rule  of  Nifi  Prius 

having  been  made  a  rule  of  court,  that  this  mirft  be  con- 

fidered  as  a  fum  of  money  ordered  to  be  paid  by  the  court, 

and   fo   could    not  be    attached;    and   that   the  defendant 

fhould  not  be   allowed  the   payment  of  it  as  again*  the 

plaintiff. 

Coppellv  Smith  So  yrhere  a  judge's  order  had  been  made  to  tax  the  plain- 
4  Term  Rep.  tjfps  attorney's  bill,  the  plaintiff  undertaking  to  pay  what 
31  **  was   due,  and  the   mailer's   allocatur  amounted  to   30/.: 

before  the  attorney  had  demanded  the  money,  a  creditor  of 
Jiis  attached  it  in  the  plaintiff's  hands ;  it  was  held  to  be  erro- 
neous, and  that  money  fo  awarded  under  a  rule  of  court  could 
not  be  attached. 

4.  "  If  the  defendant  pleads  a  foreign  attachment,  it  j 
f*  ihould  appear  that  the  plaintiff  in  this  a&ion  had  notice. 
u  of  the  proceedings  in  London  to  effed  the  foreign  at- 
"  tachment ;  for  as  his  property  in  the  hands  of  his  debtor, 
"  is  to  be  bound,  he  fhould  be  made  a  party,  and  have 
"  notice." 

Fifcer  ▼.  Lane.  For  jn  this  cafe  where  to  an  action  for  goods  fold  the 
3  WUf.  397-  defendant  pleaded  the  general  iffue,  and  gave  in  evidence 
a  payment  under  a  judgment  on  a  foreign  attachment  at 
the  fuit  of  one  Janjony  to  whom  the  plaintiff  was  indebt-  \ 
cd ;  but  it  appeared  that  no  notice  had  been  given  to  the 
plaintiff:  for  that  fault  he  had  judgment?  This  cafe  was 
that  of  an  adminiftrator,  but  the  principle  fcems  to  be 
general. 

7.  Of  the  Pleas  to  Bonds  of  Indemnity. 

Holland  v. Mai-     To  debt  on  a   bond    to  fave  harmlefs,  the    defendant 
^waf  *\       0n^  can  plea^>  cither  that  he  has  faved  the  plaintiff'  harmlefsy 
* x*  •      or  that  if  he  has  received  any  injury^  it  was  through  bis  «W 
default. 

AxA1 
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Ami  where  the  defendant  pleads  that  he  has  favedthe  plain-  White  v. 
tiff  harmlefs,  he  Ihould  fliew  bow  be  had  donefo.     But  as  ClcaTcr. * 
the  laving  harmlefs  is  the  fubftance,  and  bow  matter  of  form,  x  Stra* 68x' 
the  plaintiff  fhould  take  advantage  of  the  defeclt  in  the  plea  by 
[fecial  demurrer. 

And  note,  That  bonds  are  within  ftat*4&5  Ann.  c.  j6.  Dunn  v.  Vacher 
which  allows  the  defendant  to  plead  double  ;  and  thefe  pleas  &  ui. 
following  have  been  allowed.     Where  the  condition  of  the  *  Stra.907. 
bond  was  to  marry  on  requeft,  non  eft  faSfum^  and  never 
requtfted)  were  allowed  to  be  pleaded  together. 

*"  So  tun  eft  fathm,  and  a  difc barge  tender  a  commiffim  *f  Atkjnlbn*. 
bankrupt^  were  allowed  to  be  pleaded  together.  ^swuSf . 

But  non  eft  faclum  and  foh it  ad  diem  cannot  be  pleaded  to-  Arnold  v.  Baas. 
gether,  for  they  are  incompatible.  »  Black-  ReP* 

J  '  993- 

%  Co.  Li*.  47- 

2d.  OF  THE  PLEAS  IN  DEBT  FOR  RENT. 

Thefe  are,  ift,  Nilhabuit  in  tenementis.  2d,  Non  dimifiU 
jd,  Nil  debet.  4th,  Riens  en  arrere.  5th,  Entry  and  evic- 
tion.   6thy  Tbejlatute  of  limitations.     7th,  Infancy. 


ift.  Of  the  Plea  of  Nil  habuit  in  Tenementis. 

In  debt  for  rent  referved  by  deed  indented*  the  defendant  Heath  v.  Ver- 
never  can  plead  that  the  plaintiff  nil  habuit  in  tenementis ;  for  meden. 
he  is  eftopped  by  his  deed,  which  admits  the  demife.     But  ?  L€V* X4** 
bad  the  demik  been  by  the  leflbr  by  deed-polly  ieffee  might  fo 
plead,  for  the  deed  is  no  eftoppel  as  to  him. 


2d.  Of  the  Plea  of  Non  dimifit. 

So  neither  can  he  plead  non  dimifit  where  the  rent  is  re-  ibid, 
ferved  by  indenture,  for  there  too  is  an  eftoppel ;  though 
for  rent  referved  by  parol,  he  might  fo  plead. 


3d.   Of  the  Plea  of  Nil  debet. 

I.  u  In  all  cafes  where  the  debt  is  founded  on  the  deed,  a  L#  nayu^ 
fc  plea  cannot  contradict  it:  but  where  the  deed  is  the  in-  1503. 

ddcement 
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ducement  and  matter  of  fad  the  foundation  of  the  debt, 
there  is  fome  diverfity."  Therefore  the  defendant  to  debt 
£*"*•  for  rent  referved  by  indenture  may  plead  nil  debet,  which  in 

"• #  35*'  the  cafe  of  a  bond  he  could  not  do  :  for  an  indenture  of  leafe 
does  not  acknowledge  an  abfolute  debt  as  a  bond  does,  as 
the  debt  arifes  from  the  enjoyment  of  the  thing  demifea\  and  fo 
is  but  inducement. 

s  ^  So  the  defendant  may  plead  non  eft  faclum  \  for  (fcnyLng 

the  exiftenceof  the  deed  there  can  be  no  eftoppel. 

«  \jxrn  xat  2"  But  tho*  the  defendant  may  plead  nil  debet,  yet  he  caife 

Kemp.  not  give  in  evidence  under  it  that  the  plaintiff  had  nothing  in 

GoodalL  "  "  " 


dL  the  tenements ;  becaufe  had  he  pleaded  it  fpecially,  the  piain- 

^^  *77*  tiff  could  have  replied  the  indenture,  and  eftopped  him  ;  or 
the  plaintiff  might  demur  \  for  the  declaration  being  on  the 
indenture,  the  eftoppel  appears  on  the  record. 

Co  Litt.  373.  a.    "3*  f  the  leffor  accepts  rent  due  at  fhe  laft  day  of  pay- 

3  Co.  65.  b.       ment,  and  gives  a  difcharge  thereof  and   acquittance,  this 

x  Sid,  44-         fliall  difcharge  all  preceding  arrears  :  So  that  fuch  woiii-3 

be  good  evidence  on  nil  debet ;  for  it  is  not  prefumable  that  a 

man  would  give  a  receipt  for  the  laft  gale  of  rent,  when  the 

former  were  unpaid. 

! 

GalUwaFT  ^°  ^  me  defendant  pleads  levied  by  diftrefsy  and  fo  *// 

Spfath.  *  debet,  he  may  give  in  evidence  a  releafe  or  payment ;  and 
1  Salk.  184-  even  though  there  never  was  any  diftrefs  made,  yet  is  die 
Sir  TTu  Cecil  v.  evidence  of  payment  or  the  releafe  good  ;  for  the  iffue  is  on 
CroTEliz.  440.  ***  ^t :  and  the  defendant  proving  it  difcharged  by  any 
means,  fupports  his  iffue. 

Taylor  ▼  Bayle       4"  So  if  the  leffor  had  covenanted  by  deed  to  repair ;  tQ 
Cri  Eli*.  %%%.  debt  f°r  rent  hy  the  leffor,  the  leffee  may  plead  w  That  he 
expended  the  rent  in  neceffary  repairs,  and  fo  owes  no- 
thing  ;  which  it  feems  by  law  he  may  do  (though  it  was   ; 
doubted  by  Lord  Holt,  1 1.  Raym.  420.  ideo  austre) ;  but  the 
defendant  muft  plead  this  fpecial  matter,  and  cannot  give  it  ; 
in  evidence  on  the  general  iffue,  for  he  might  have  cove- 
nant  on  it  againft  the  leffor  :  But  under  the  general  iffue 
the  defendant  may  give  in  evidence  that  he  paid  the  rent  to  \ 
ferfons  who  had  rent-charges  out  of  the  land,  by  the  command  ' 
of  die  leffor j  for  payment  by  the  plaintiffs  appointment, 
is  payment  to  himfelf. 

Johnfon  ▼.  But  where  there  is  an  exprefs  covenant  in  the   fame  in* 

Carre.  denture  that  the  leffee  may  deduct  for  charges  and  repairs,* 

x  Lev.  15*.      there  clearly  the  defendant  may  plead  it  in  bar  to  debt  for 
rent.  j 

4th,  Of 
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4th,.  Of  the  Pea  of  Ri^ns  en  Arrere. 

"  Riens  en  Arrere  is  a  good  plea  in  debt  for  rent,  though  Theobald  ▼. 
*  it  would  be  bad  in  covenant  for  rent"  ( Hare  v.  SaviUey  Warner. 
!  Brownl.  9.)  j   for  in   covenant   fuch   plea  confefles  the  £owp.  58S. 
covenant  broken,  and  goes  only  instigation  of  damages. 

Under  this  iflue  the  payment  comes  in  queftion,  and  jjuller  N.  P. 
proof  by  the  defendant  that  be  had  given  a  bond  for  the  x8a. 
rent  tu  the  landlord,    which   he  had   accepted,    will  not  3  Bm»-5°7- 
aciouHt  to  a  payment;  for  the  accepting  a  fecurity   of 
an  equal  degree  is  no  extinguishment  of  a  debt  {ante^  230) 
and  therefore  cannot  be  fo  here,  where  the  rent  is  due  on  a 
lcafe,  which  is  an  higher  fecurity  than  by  bond*     Fid.  poft. 
Gpajrey  v.  Newton. 


Aod  a  fortiori  it  is  bad  proof  of  riens  en  arrere^  that  the  Harris  v. 
iieflbr  accepted  the  leflee's  note  of  band  for  the  rent  in  arrear  f  way  at  Mon- 
for  fuch  qui  neyer  be  a  difpharge  of  the  rent.     Here  the  mou?£LI7*V 
leffor  having  taken  fuch  note,  afterward  diftrained,  the  lef-  j£JjL  N^£ 
fee  brought  trefpafs,  and  had  judgment  againft  him;  for  18*. 
there  was  no  alteration  in  the  debt  till  payment  of  the  note, 
.fc  that  the  diftrefs  was  lawful. 

5th.  Of  the  Plea  of  Entry  and  Eyi&ion. 

a  Entry  and  Eviction  of  the  whole  or  any  part  of  the  pre-  7  Hen.  6.  a*. 
a  mifles  demited,  is  a  good  plea  in  bar  to  an  a&ion  of  defo 
a  for  the  rent." 

But  a  mere  entry  is  not  (ufficient  to  caufe  a  iufpenfion  of  Hunt  ▼.  Cope, 
the  rent,  for   fuch  may  be  merely  a  trefpafs,  and  fhall  be  Cowp.*4^ 
(b  deemed  :  but  it  muft  be  a  tortious  entry  and  expulfion  (0 
as  to  prevent  an  enjoyment  of  the  premuTes.    And  there- 
five  in  this  cafe,  where  the  leffee  pleaded  in  bar  that  the  \ 
leflbr  entered  on  the  premifles  and  pulled  down  a  fummer- 
ioirfe,  whereby  the  leffee  was  deprived  of  the  ufe  thereof, 
without  faying  that  he  was  expelled  or  put  out  of  the  ufe ' 
of  the  fame,  it  was  held  to  be  bad,  as  not  (hewing  any  evic- 
tion, fo  as  to  caufe  a  fufpenfion  of  the  rent. 

a  For  the  expulfion  muft  be  fpecially  pleaded." 

Therefore  where  the  defendant  pleaded  only,  that  before  Reynold*  * 
be  rent  was  due  that  the  plaintiff  had  entered  on  the  pre-  Buckle, 
niffes,  but  did  not  fay  that  he  had  expelled  or  kept  bimout  gf  Hob.  336. 
tofftjfon?  the  plea  was  adjudged  to  be  infufEcient  for  that 
tafon. 

6th.  Of 


\ 
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6th.  Of  the  Plea  of  the  Statute  of  Limitations. 

The  ftatute  of  limitations  is  another  plea,  and  is  given  by 

flat  21  Jac.  i.  <r.  1 6.  which  ena&s,  "  That  all  a&iansof 

,  "  debt  for  rent  arrear,  or  grounded*  on  any  lending  or 

"  contract  without  fpecialty,  mult  be  brought  within  fix 

"  years." 

Freeman  y.  But  this  only  extends  to  rent  due  on  a  parol  dmjk\  for 

stacye.  arrears   due  on  an  indenture  of  leafe  are  not  within  the 

Hutt.  109.        ftatute. 

Neither  is  the  ftatute  pleadable  to  any  thing  but  debt  on 
fimple  contracts :  for  bonds  are  only  barred  by  the  twenty 
years  and  prefumption  (ante,  226). 

*  "  And  to  matters  of  record  it  is  not  pleadable*" 

Jones  t.  Pope.       For  in  debt  againft  a  fheriff,  it  was  held  that  for  money 
xSauad.37.      levied  under  an  execution  he  >could  not  plead  the  ftatute  j 
for  though  it  is  not  a  record  till  the  writ  is  returned,  yet  ic 
is  founded  on  a  record,  and  hath  a  near  relation  to  it. 


7th.  Of  the  Plea  of  Infancy. 

"  Infancy  is  another  good  plea  in  debt  for  rent ;  but  t 
"  leafe  made  to  an  infant  is  not  void,  but  voidable  only  at  his 
u  election  on  his  coming  of  age :  and  if  he  does  not  then 
"  avoid  it,  but  continues  in  pofleujon,  he  is  chargeable  for 
«  the  rent." 

Kctfcy's  cafe.  Therefore  where  to  debt  for  rent  the  defendant  pleaded  - 
Cro.Jac.  326.  infancy  at  the  time  of  the  leafe  made;  on  demurrer  4e> 
court  held,  that  the  leafe  was  voidable  only  at  the  ele&iottj 
of  the  infant,  by  waiving  the  land  before  the  rent-day  caxntgj 
but  he  not  having  done  fo,  and  being  of  age  before  the  rent- 
day  came,  it  was  deemed  an  election ;  and  the  plaintiff  hal! 
judgment. 


3.    OF    THE    PLEAS    TO   DEBT    ON    MATTERS    OF 

RECORD. 

i.  Where  debt  is  brought  on  a  judgment,  nul  tiel record  m 
the  proper  plea.    And  the  ifliie  is  tried  by  producing  th 

rccor 
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record  itfelf,  if  it  be  a  record  of  the  fame  court ;  but  if  of  Hewfon  v. 
'*    another  court,  it  iriuft  be  certified  into  the  court  where  the  Brown, 
aftion  is  brought,  by  certiorari.  *  Bmt-  l0*+ 

2.  So  to  debt  againft  a  flieriff  on  an  efcape  on  final  pro-  jtfaddox  v. 
cefs,  ml tiel record  is  a  good  plea;  for  in  fuch  cafe  the  plain-  Young, 
tiff  declares  on  a  judgment.    In  this  cafe  the  plaintiff  demur-  Hob«  *°9- 
red  to  this  plea,  fuppofing  that  it  fhould  have  been  nil  debet ; 

butit  was  held  to  be  good. 

But  where  a  fi.  fa.  has  iffued  to  the  fheriff  who  has  le-r  Cole  ▼.  Acorn, 
vied  the  money  but  not  returned  the  writ,  and  the  plaintiff  Caf.K.B.  604. 
brings  debt  for  the  fum  levied,  the  defendant  may  plead  nil 
debet  \  becaufe  it  is  then  a  matter  of  fad  whether  the  money 
has  been  levied  or  not :  but  it  is  a  bad  plea  if  the  writ  has 
been  returned,  for  then  he  is  bound  by  the  return.  • 

3.  In  debt  on  a  bail-bond  the  defendant  cannot  traverfe  watkyns  ▼. 
the  arrefi  of  the  principal;  for  fo  all  bail-bonds  that  are  Parry, 
civilly  taken  [that  is,  fo  as  not  to  expofe  the  party  by .  an  ar-  l  Stn-  444- 
reft)  would  be  avoided. 

u  But  the  defendant  may  traverfe  the  iffuing  of  the 
u  writ  on  which  the  principal  was  ftated  to  have  been  ar- 
u  rcfod  and  held  to  bail." 

For  where  in  debt  on  a  bail-bond,  the  declaration  ftated  Saxby  ▼.  Kir- 
that  a  bill  of  Middlesex  iffued,  upon  which  /.  S.  bad  been  |Ufc  , 
arretted,  and  that  the  defendant  had  entered  into  the  bail-  ^*y«rsReP- 
bond  ;  die  defendant  pleaded  that  fuch  a  bill  of  Middlefex  did 
notiflue,  and  on  demurrer  the  plea  was  held  to  be  a  good 
one;  for  if  no   fuch   bill   of  Middlefex  iffued,    the  bail- 
bond  was  void,    and  the  plaintiff  had    no   caufe  of  ac- 
tion. 

So  to  debt  or  on  fcire  facias  againft  the  bail,  «  That  the  Ordway  ▼. 
principal  had  paid  the  money,"  is  a  bad  plea,  except  it  be  Parret  &al. 
beaded  en  record:  for  the  condition  is,  "That  thedefen-  Cro.El».  i3». 
ttfttfthe  bail)  fhould  furrender  the  body  or  fatisfy  the  debt ;" 
and  this  muft  be  by  the  moft  fufficient  fatisfaction,  that  is 
by  record. 

In  1  fcire  facias  againft  the  bail,  it  was  held  that  where  the  Dodd  ▼. 
principal  lay  in  gaol  for  two  terms;  and  fo  might  have  been  Dawfon. 
discharged  by  a  rule,  yet  that  where  afterwards^  declaration  *  Vcnti  x4*- 
was  delivered  and  judgment  had  thereon,  that  it  was  good  to 
charge  the  baiL. 

l  2.  Thefe  are  the  moft  material  pleas  diftin&ly  applying 
[to  the  feveral  heads  of  bonds,  leafes,  and  matters  of  record. 
uThere  are  alfo  others  which  are  equally  applicable  to  each 
vt  thefe  heads,  which  now  remain  to  be  confidered. 

Thefe 


*3* 


Per  Cur. 
Cowp.  57. 


Howlet  ▼. 
Strickland. 
Cowp.  S&* 


Nedriffv.  Ho- 

gan. 

%  Burr.  1014. 

Freeman  ▼. 

Nyett. 

1  Black.  Rep. 
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Thefeare,  ift,  A  fct-off :  2<fly,  A  releafc  :  3dly,Adrf~ 
charge  under  an  infolvent  aft  or  bankrupt  certificate. 


ift.    Of  the  Plea  of  a  Set-Off. 

This  was  firft  given  by  ftat.  2  Geo.  2.  c.  22.  which  en- 
a&s,  "  That  where  there  are  mutual  debts  between  tie 
u  plaintiff  and  the  defendant,  or  if  either  party  fue  or  art 
tt  fued  as  executors  or  adminiftrators,  where  there  are  mu- 
<c  tual  debts  between  the  teftatoror  the  inteftate,  and  the  other 
u  party,  that  one  debt  may  be  fet  off  againft  the  other,  and 
cc  fuch  matter  given  in  evidence  on  the  general  hTuc,  or 
<c  pleaded  in  bar :  but  if  intended  to  be  given  in  evidence 
a  on  the  general  iffue,  notice  muft  be  given  of  the  par- 
<c  ticular  fum  intended  to  be  fet  off,  and  on  what  account 
<c  it  has  become  due."  It  was  afterwards  further  enaQaed, 
by  ftat.  8  Geo.  2.  c.  4.  a  That  mutual  debts  might  be  fet 
cc  offagainft  each  other,  notwithftanding  fuch  debts  were  ef 
a  different  natures,  unlefs  in  cafes  where  either  of  the  debts 
u  accrued  by  reafon  of  a  penalty  contained  in  any  bond  or 
€<  fpecialty  ;  in  which  cafe  the  debt  intended  to  be  fet  off  , 
u  muft  fee  pleaded  in  bar,  and  in  which  plea  (hall  be 
a  (hewn  how  much  is  truly  due  on  either  fide  ;  and  in 
<c  cafe  the  plaintiff  (hall  recover,  judgment  (hall  be  enter- 
u  ed  for  no  more  than  appears  to  be  due  after  one  debt  fet 
a  againft  another." 

Under  thefe  ftatutes  it  has  been  decided, 

1.  "  That  the  debts  which  can  only  be  fet  off  againft  each 
"  other,  are  fuch  as  are  certain  and  liquidated,  and  fuch  as 
"  ajfumpjit  would  lie  for  to  recover." 

Therefore  where  to  an  action  of  covenant,  the  defendant 
pleaded  a  fet-off  of  other  damages  done  to  him  by  the  plain- 
tiff  and  unliquidated,  the  plea  on  demurrer  was  held  to  be 
bad;  for  by  Lord  Mansfield  the  a£fc  of  parliament  and  die 
reafon  of  the  thing  refer  only  to  mutual  debts,  and  damages 
are  not  debts. 

So  where  in  ajfumpjit  for  .40/.  lent,  the  defendant  pleaded 
articles  of  agreement  with  mutual  covenants,  in  a  penalty 
of  200/.  for  non-performance,  and  (hewed  a  breach  whereby 
the  penalty  had  incurred,  and  offered  a  fet-off.  On  de- 
murrer the  plea  was  over-ruled,  and  held  not  to  be  withifti 
the  ftatute  5  for  the  penalty  is  not  the  whole  fum,  but  found! 
in  damages  which  are  uncertain. 

«  But 
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tt  But  fums  in  the  nature  of  liquidated  damages  for  breach 
**  of  any  agreement,  and  not  in  tie  nature  of  a  penalty  mere- 
*  /j,  may  be  fet  off." 

As  where  the  defendant  contracted  with  the  plaintiff  and  Fletcher  y. 
another  to  do  certain  iron-work  in  a  limited  time,  and  a  Dyke, 
bond  was  entered  into  accordingly,  whereby  the    plaintiff  *L?tim  Rep' 
and  the  other  perfons  ftipulated  io  to  do  the  work  within 
fuch  time,  or  to  pay  a  certain  weekly  fum  of  io/.  for  every 
week  it  fhould  remain  unfmiihed.     It  was  adjudged  that 
thefe  feveral  weekly  fums  were  in  the  nature  of  damages 
liquidated  and  agreed  upon  between  the  parties  themfelves, 
and  fo  that  the  defendant  might  fet  them  off  againft  any  de- 
mand the  plaintiff  might  have  againft  him. 

2.  a  The  debt  to  be  fet  off  muft  be  a  good  andfubftfting  Butler  N.  P. 
one  when  the  action  is  brought"  and  therefore  a  debt  barred  180. 
by  the  ftatute  of  limitations  cannot  be  fet  off;  and  if  it  be 
given  in  evidence  on  notice  of  .fet-off,  the  plaintiff  may  re- 
ply the  ftatute  of  limitations ;  or  the  plaintiff  may  oDJedt 
to  it  at  the  trial,  if  attempted  to  be  given  in  evidence,  for 
the  objed  of  the  ftatute  being  to  prevent  circuity  of  action, 
fuch  debts  only  fhall  be  allowed  to  be  fet  off  for  which  an 
action  could  be  maintained. 

u  It  muft  therefore  be  an  abfolute  debt  due  to  the  defen- 
"  dant." 

For  where  in  debt  on  a  bond,  the  defendant  pleaded  a  HutchinTon  v 
greater  debt  in  bar,  upon  which  the  plaintiff  prayed  to  have  sturget. 
the  condition  of  the  bond  enrolled  ;  which  was  to  appear  at  Trin.  14  G.  a. 
Weftminftery  and  demurred;    it  was  held,  That  this  bond  C.B.BulhN.P. 
was  not  within  the  ftat.  8  Geo.  2.  for  that  ftatute  relates  to  I79' 
bonds  for  the  payment  of  money \  and  not  to  bail-bonds  :  nei- 
ther was  it  within  the  ftat.  2  Geo.  2.  becaufe  the  plaintiff  did 
not  bring  the  action  in  his  own  right  (he  being  an  officer) 
but  as  truftee  for  another. 

But  if  the  bond  had  been  given  to  the  Iheriff  and  by  him  £0ftj„g  v.st«- 
sffignedto  the  party  >  it  had  been  otherwife  ;  for  then  the  pe-  v«w. 
flaky  would   be  considered   as  the  debt,  which  the  party  Mich.  1753. 
might  fue  for  as  affignee  of  the  fheriff,  under  ftatute  4  and  *£u*  N#  p* 
5  Ann.  c.  16. 

3.  u  The  debts  which  can  be  fet  off  muft  be  fuch  as  are 
u  due  in  the  fame  right." 

Therefore  in  an  action  of  debt  againft  a  man  on  his  own  paynton  v. ' 
imdy  he  cannot  fet  off  a  debt  due  to  him  in  right  of  his  wife.    Walker. 

Pafch.  4  Q.  .9. 

So  where  the  defendants  were  infurance-brokers,  and  the  C.  B. 
bankrupt  before  his  bankruptcv  had  underwritten  for  them  BuUcr  N-  p* 

ieverai x;* 
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feveral  policies  on  goods,  the  property  of  others,  wkich  had 
been  lofles,  and  for  which  the  bankrupt  was  liable :  to  an 
a&ion  brought  againft  the  defendants  for  money  due  to  the 
bankrupt,  they  pleaded  a  fet-off  of  thefe  loffes  :  but  it  was 
held,  That  the  loffes  being  on  goods  the  property  of  others, 
that  the  debts  were  properly  to  them,  not  to  the  brokers ; 
and  therefore  could  not  be  fet  off  to  a  demand  againft  the  bro- 
ker himfelf. 

Grove  Y.Dufcois  But  where  the  broker  had  a  cotnmiffion  del  credere^  and  la 
1  Term  Rep.  was  at  all  events  anfwerable  to  his  correspondents  (the 
owners  of  the  goods)  it  was  held,  That  to  an  a&ion  brought 
againft  him  by  the  afiignees  of  the  underwriter,  that  he 
might  fet  off  lofTes  happening  before  the  bankruptcy,  as  his 
own  debt,  or  give  them  in  evidence  under  the  general 
j  flue. 

So  where  the  plaintifPs  teftator  appointed  the  defendant 
his  attorney  to  colleft  his  rents,  .and  after  his  death  the  de- 
fendant received  rent  which  was  in  arrear  in  the  teftatsor's 
lifetime  :  the  plaintiff,  who  was  executrix,  brought  an 
aftion  for  the  money  in  her  own  name;  and  die  defen- 
dant gave  notice  to  fet  off  a  debt  due  by  the  teftator  to  b'm ; 
but  he  was  not  allowed  to  give  it  in  evidence  on  the  trial, 
for  the  rent  was  due  to  the  executrrxy  and  never  belonged  to 
the  teftator ;  fc>  that  he  never  had  any  caufe  of  a&ion- 
againft  the  defendant,  as  the  money  was  not  received  tiB  af- 
ter his  death,  and  the  money  intended  to  be  fet  off  was  a 
.  debt  by  the  teftator  himfelf  \  and  fo  the  rights  Were  dif- 
ferent. 

Brown  v.  But  where  the  teftator  has  been  indebted  in  his  lifetime 

Holyoak.8G.  a.  to  the  defendant,  there  the  debt  is  clearly  within  the  ftatuie 
BullerN.P.  179.  t0  jje  fet  Qff .  an(j  m  fucn  cafe  tne  executor  may  admit  fuch 

fet-off  without  bringing  an  a&ion. 

4.  "  Money  recovered  by  judgment  may  be  let  off/* 

In  this  cafe  there  were  crofs  adions,  Bafkerville  againft 
Brawn  for  10/.  and  Brown  againft  Bafkerville  for  TpL  ott 
notes,  and  both  were  to  be  tried  at  the  fame  httings. 
Brown  v.  Bafkerville  came  on  firft,  and  Brown  had  a  verdtft 
for  30/.  and  he  had  given  notice  of  a  fet-off  of  the  notes : 
It  was  held,  that  on  the  ft; con d  a&ion  Brown  might  give 
the  former  verdi&  in  evidence,  and  bar  Bafkerville* s  demand 
by  fomuch  of  it  as  amounted  to  the  whole  of  it,  and  enter  x 
remittitur  on  the  firft  record  for  fo  much. 

Thruftoutcr.  So  where  the  leflbr  of  the  plaintiff  had  a  judgment  tor 
demif.  of  Barnes  4,0/.  debt  and  cofts,  in  a  fuit  of  the  preceding  term  for  the' 
a  Bfafc!  R».  ****  an(*  orcwP31*011  °f  al*  toufe  J  and  »n  **  liext  term  was 
S16.    *  nonfuited 


BaJkerville  ▼. 

Brown. 

a  Burr.  1  rap. 
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oonfuited  in  an  ejectment  againft  the  fame  defendant,  the 
coils  of  which  Were  taxed  to  I  at/,  the  court  on  motion 
ordered,  that  one  demand  fhould  be  fet  off  againft  the 
other. 

In  the  foregoing  cafes  the,  two  judgments  to  be  fet  off  Barter  v. 
were  in  the  lame  court  5  but  in  this  cafe  where  the  defendant  Braham. 
,    had  a  judgment  in  the  King's  Bench  for    102/.  againft  the  aBkck-IUp, 
plaintiff,  and  the  plaintiff  had  a  judgment  inJhe  Common  Pleas  3  $itf   ^ 
for  106L  this  laft  court  allowed  on  motion,  one  to  be  fet  off  s.  c. 
againft  the  other* 

But  in  cafes  of  this  nature,  the  attorney  having  a  lien  for  Mitchell  r, 
his  biflofcofts  on  the  money  recovered  by  the  judgment,  the  Oldfidd. 
court  will  not  permit  one  judgment  to  be  fet  againft  the  other  4  Tcnn  R**f 
U  the  full  extent  of  />,  without  fecuxing  to  the  attorney  the     3' 
amount  of  his  bill* 

S-  If  debt  is  brought  on  a  bond  conditioned  for  the  pay-  Collins  t. 
ment  of  an  annuity,  the  defendant  may  have  a  fet  off  againft  Collins, 
die  arrears  of  the  annuity  due  at  the  time  of  the  action  %  Burr#  8ao* 
brought  \  and  the  bond  is  not  thereby  difcharged,  but  remains 
as  a  fecurity  for  the  growing  arrears. 

6.  a  If  the  defendant  gives  notice  of  fet-off,  itniuftbe  cer-  , 
u  tain  as  to  every  matter  whereby  it  accrues." 

Therefore  where    the   notice  of  fet-off,  was  in   thefe  Fowler  y.Jomc* 
words,  "Take  notice  that  you  are  indebted  to  me  for  the  Sittings  at 
life  and  occupation  of  an  houfe  for  a  long  time  held   and  ^jj1^ 
enjoyed,  and  now  lately  elapfed :"  The  debt  intended   to  Bullcr  N.  P.* 
have  been  fet  off  was  rent  reserved  on  an  indenture^  which  not  179. 
being  mentioned  in  the  notice,  the  court  would  not  admit  it 
in  evidence ;  for  if  it  had  been  {hewn,  the  plaintiff  might 
probably  have  proved  an  eviction,  or  fome  other  matter  to 
avoid  the  demand.     Thefe  notices  (hould  be  almoft  as  certain 
as  declarations* 

Fsom  hence  it  appears,  mat  where  the  plea  of  fet-off  is  Cook  t.  Diioo, 
iffn  tfualfum  to  that  declared  for,  the  action  is  barred :  but  B.  R.  1735. 
*tfiereit  is  of  a  leffer  fum  than  that  for  which  the  action  is  BuU*  **•**•  *7* 
tnrofcght,  the  defendant  muft  pray  to  have  it  fet  off.    * 

And  Note ^  That  as  ftat.  2  Geo.  2.  requires  notice  where  Blakborar. 
the  defendant  means  to  give  a  fet-off  in  evidence,  where  in  Matthias. 
&s  cafe  the  defendant  had  pleaded  the  general  iffue,  but  for-  *  Stra-  "67* 
got  to  give  notice,  he  was  allowed  to  withdraw  his  plea  and 
pre  the  notice. 

,  7.  The  ftatutes  of  fet-off  are  extended  to  Bankrupts  by  Cowp.  135. 
kt.  5  Geo.  %.  c.  30./  20,  which  enacts,  u  That  where  it 
"kail  appear  to  die commiffioners  that  there  has  been  a 

R  '<  mutual 
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"  mutual  credit  given  by  the  bankrupt  and  any  other  perfon, 
"  or  mutual  debts  between  the  bankrupt  and  any  other  per- 
u  fon  before  the  bankruptcy,  the  commiiTionerS  or  affignecs 
<c  (hall  ftate  the  account  between  them,  ancj  one  debt  may  be 
"  fet  againft  another ;  and  what  fliall  appear  to  be  due  on  the 
"  balance,  and  no  rnore,  (hall  be  claimed  or  paid  on  either 
«  fide." 

Ridout  v.  Though  under  this  aft  of  parliament  the  commiffioners 

BroMgh.  have  a  power  of  making  and  allowing  a  fet-off,  yet  it  does 

owp.  ijj.       not  prevent  the  figfa  Qf  piea(iing  or  giving  notice  of  a  fet- 
off  to  an  attion  at  law :  for  if  the  aflignees  bring  an  aflion    | 
for  a  debt  due  to  the  bankrupt  eftate,  the  defendant  may  plead     i 
a  fet-off  of  a  debt  due  to  him  by  the  bankrupt. 

"  But  the  debts  only  which  can  be  fet  off  in  this  cafe,  are 
u  fuch  as  were  mutual  debts  from  and  to  the  bankrupt  at  the 
"  time  of  the  bankruptcy,  and  for  which  there  were  at  that 
"  time  mutual  remedies." 

Marehxaflignee       For  where  to  an  a6Uon  by  the  aflignees  of  a  bankrupt,  the 
•f  Hay  v.  defendant  gave  notice  of  fet-off^  and  at  the  trial  produced  a 

CStrabe"  note  g*veabv  the  bankrupt  prior  to  his  bankruptcy  to  one 

a.  1234.  Scott ^  and  indorfed  by  Scott  to  the  defendant;  but  it  appear-  < 
ing  in  evidence  that  the  indorfement  had  been  made  fubfequent 
„  to  an  acl  of  bankruptcy,  it  was  held,  that  this  could  not  be  fet 
off  5  for  there  never  was  any  debt  due  by  the  bankrupt  to  the 
defendant,  and  he  could  not  be  in  a  better  fituation  than  the 
indorfer  of  the  note,  who  could  only  have  come  in  as  a  credi- 
tor under  the  cominiflion. 

In  the  cafe  of  Ryal  v.  Larkiny  1  Wilf  155,  and  BuHery 
N.  P.  181,  it  is  laid  down  as  law,  that  the  ftatutes  of  fet- 
off  do  not  extend  to  the  aflignees  of  a  bankrupt,  and  it  is  on 
the  ground  that,  if  the  aflignees  brought  an  a&ion  for  money 
due  to  the  bankrupt,  that  as  the  defendant  could  not  have  an 
adtion  againft  them,  but  muft  prove  the  debt  under  the  com* 
minion  or  proceed  at  law  againft  the  bankrupt  himfelf,  that 
therefore  the  defendant  fhould  not  be  allowed  to  fet  it  oft. 
This  do&rine  is  over-ruled  as  a  general  one  in  Cowp*  131* 
But  the  cafe  itfelf  feems  to  be  reconcileable  to  this  principle 
now  laid  down,  viz.  That  the  debts  to  be  fet  off  muft  be 
mutual  at  the  time  of  the  bankruptcy. 

Vid.  (aaiccaf.  The  cafe  was  that  to  an  adion  for  goods  fold  by  tbttf 
Bull.  N.  P.  ill.  fignees  to  the  defendant,  he  pleaded  a  fet-off  of  a  debt  <kq 
by  bond  to  him  by  the  bankrupt  before  his  bankruptcy 
which  was  difallowed ;  and  the  reafons  feem  to  be,  firft,  Th3 
as  the  debt  was  for  goods  fold  by  the  ajjignees,  that  the  re  was  qj 
debt  due  to  the  bankrupt,  it  was  to  the  aflignees,  and  fo  thcti 
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we  no  mutual  debts  at  the  time  of  the  bankruptcy.  And, 
fecondly,  That  if  this  was  allowed,  a  creditor  might  buy  up 
the  bankrupt's  effects  from  the  affignees  under  their  fale ;  and 
if  allowed  to  hold  the  price  as  a  fet-off  to  his  own  debt,  he 
might  get  twenty  (hillings  in  the  pound,  which  would  be  a  , 

fraud  on  the  bankrupt  laws. 

• 

8.  a  In  general,  a  fet-off  is  only  pleadable,  or  to  be  taken 
"  advantage  of,  where  the  adtion  is  for  money,  either  ex-  ' 
"  pre/sfy  afcertained,  as  debt,  or  in  the  form  of  certain  da- 
"  mages,  as  covenantor  renfarrear" 

For  where  in  replevin  the  avowant  juftified  under  a  dif-  Abfokm  v. 
trefs  for  rent,  the  plaintiff  infilled  at  the  trial  that  there  was  Knight. 
more  due  to  him  than  the  rent  amounted  to,  which  he  endea-  ^J^bbSi 
voured  to  take  advantage  of.     Juftice  Denifon  refufed  the  n.P.  181. 
evidence,  and  on  a  motion  for  a  new  trial,  the  court  held,- 
that  the  ftatute  2  Geo.  2.  did  not  extend  to  the  cafe  of  a  diftrefs 
which  was  not  properly  an  a£Hon,  but  a  remedy  without  fuit  j 
they  likewife  declared  that  it  "did  not  extend  to  detinue,  and 
the  like  actions  of  wrong. 

But  where  the  adion  was  covenant  for  non-payment  of  Gower  v.  Hunt, 
rent,  the  defendant  pleaded  non  eftfaftum,  and  gave  notice  Buil- N* p* l8t* 
of  fet-off;  the  judge  was  of  opinion,  that  it  could  not  be 
given  in  evidence  on  this  iffue.  But  on  a  motion  for  a  new 
triai  the  court  held,  that  the  evidence  ought  to  have  been  ad- 
mitted: for  the  general  iffue  mentioned  in  the  ftatute  muft 
be  underftood  to  be  any  general  iffue  :  and  a  new  trial  was 
ordered. 

2.  Of  the  Plea  of  a  Releafe. 

1.  If  a  man  be  bound  by  his  deed  to  another  to  pay  him  a  Litt.  k&.  511, 
certain fum  at  Michaelmas  following,  and  before  that  time  513* 
tie  obligee  releafes  to  the  obligor  all  aclions,  he  {hall  be  barred 
of  the  duty  for  ever,  and  yet  he  could  not  have  an  a&ion  at 

*  the  time  of  the  releafe  made.  But  if  a  man  lets  land  to  ano- 
ther for  a  year,  yielding  the  rent  at  Michaelmas^  and  before 
Michaelmas  the  leffor  releafes  to  the  lejfee  all  aclions^  yet  after 
the  fcaft   the  leffor  may  have  his  adtion  for  the  rent,  for 

•  the  releafe  does  not   difcharge  it ;    and  the  reafou  is,  that 

thefirft  is  a  debt  at  the  time,  for  which  the  obligor  has  then  Co.  Litt.  a 9 3. b, 

[i 8  right  of  aition,  though  it  is  folvendum  infuturo:  but  the 

Lieut  is  no  debt  till  the  day  on  which  it  is  payable,  for  it  is 

arable  out  of  the  profits  of  the  land,  and  if  the  leffee  is 

vi&ed  before  the  day,  no  rent  is  due ;  but  the  leflbr  may 

barge  the  leffee  of  the  rent  before  the  day,  by  a  fpecial 

ife. 

R  2  So 
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Stephens  &ux«       So  a  releafe  of  all  demands  will  not  operate  to  releafe  rent     \ 
v.  Snow.  before  it  becomes  due,  for  then  there  is  no  demand :  But  it  will     \ 

aSaIk.578.       releafe  rent  then  due. 

1 

Bower  v.  2.  In  the  cafe  of  bonds,  if  there  are  two  obligors,  a  rdeafc 

Swadlia.  to  one  is  a  releafe  to  both,  as  well  at  law  as  in  equity  >  for  it 

1  Atk.  »94-       releafes  the  contrail,  and  fo  operates  in  favour  of  both,  j 

AloflFv.  But  if  a  man  be  bound  to  another  in  a  bond,  and  theoMU 

Scrimfhaw.        gee  makes  a  covenant,  binding  himfelf  not  to  foe  the  obligor 
*  sh^*  5?6  99  years,  this  (hail  not  operate  as  a  releafe  or  defeasance, 

s.C.°W*4  *       ^ut  mcrety  as  a  covenant  not  to  fue\  and  therefore  is  not 
pleadable  in  bar  to  debt  on  a  bond. 

HodgesT.Stafth      But  a  deed  of  defeafance  by  which  the  plaintiff  covenanted 
Cro.Eliz.6x3.   in  confideration  of  100/.  to  be  paid  at  a  future  day,  todif- 

charge  the  defendant  of  the  bond  in  quef^ion,  was  held  to  be  a 

good  bar. 

2.  "  Though  a  releafe  of  all  demands  will  difcharge  a  bond, 
"  a  diftin&ion  is  to  be  obferved  when  it  is  of  demands  againft 
"  the  perfon  and  againft  the  eftate." 

Toph«tn  t.  For  where  to  debt  on  a  bond  againft  an  adminiftrator, 

Toliicr.  he  pleaded,  That  the  plaintiff  had  releafed  all  right,  tide, 

&&.  $15-  intereft,  and  demand  againft  the  perfonal  eftate  of  the  intef- 
tate.  On  demurrer  this  was  held  to  be  no  plea :  For,  per 
Holt,  there  is  a  difference  between  a  releafe  of  all  demands 
to  the  perfon  of  the  adminiftrator  and  to  the  eftate.  Here 
the  releafe  is  to  the  eftate  and  void,  for  the  bond  is  not  any 
demand  againft  the  perfonal  eftate  till  judgment  and  execu- 
tion fued  out. 

Dyer  28.  A  releafe  cannot  be  given  in  evidence  without  pleading; 

x»  Hen.  8.  i»  for  it  being  a  difcharge  by  deed,  all  legal  fokamities  nwft  be 
fliewn  to  the  court. 

Hoe's  cafe.  3.  In  cafe  of  record^  if  a  man  is  bail  for  another,  andbtfirt 

5  Co.  70.  b.  judgment  the  plaintiiF  in  the  a&ion  releafes  to  bail  all  a&ioas, 
duties,  and  demands,  it  is  no  bar ;  for  there  was  no  duty 
againft  him  till  judgment  againft  the  principal. 

3.  Of  the  Plea  of  Difcharge  under  an  Adfc  of  Infol- 
vency,  or  Certificate  as  a  Bankrupt. 

The  a&s  of  infolvency  are  occafional  ones,  but  ufuaflg 
ena£t,  "  That  any  perfon  whofe  debts  do  not  amount  ti 
"  iool.  may,  on  giving  notice  fourteen  days  before  to  bl 
u  creditors,  and  delivering  up  upon  oath  all  his  efFe&s  (hi 
c<  bedding,  apparel,  and  implements  of  his  trade  only  ex 

*  ceptcu 
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a  cepted)  be  discharged  on  petition  to  the  court  from  whence 
tt  the  procefs  iffued,  or  to  the  feifions." 

i.  tf  This  aft  is  always  conftnied  favourably  for  the  pri-  Morley  ▼. 
Toners  j"  and  therefore  where  the  prifoner  had  not  given  Vaughan. 
fourteen  complete  days  notice,  unlefs  the  days  of  the  notice  4   un'  %s*s% 
and  bringing  up  were  conftrued  to  be  inclufive,  the  court 
held  that  they  might  be  fo. 

2*  "  The  act  difcharges  the  insolvent  debtor  of  debts  not 
"  due  at  the  time  of  the  taking  place  of  the  ftatute," 

As  where  he  wiis  indorfer  of  a  promiflbry  note  which  had  Workman  v. 
thret  months  to  run  at  that  timc^  he  was  held  to  be  difcharged;  Leake, 
for  it  was  debitum  in  prefenti  folvendum  in  future  Cowp.  ai. 

So  where  die  ad  commenced  the  zith  of January^  1778,  Paget  v. 
and  die  bond  in  which  the  perfon  was  bound  was  dated  Sep-  Wheats 
tember  My  of  the  preceding  year  17775  and  was  due  in  Sep-  Qh01-0^-^- 
tember  1778,  it  was  held  to  be  difcharged  under  the  ftatute, 
on  the  fame  ground.  l 

But  where  there  is  a  bond  with  a  penalty,  and  alfo  a  deed  Cottrell  v. 
of  covenant,  and  the  defendant  takes  the  benefit  of  the  acT:  of  Hooke. 
infolvency,  whereby  the  bond  is  difcharged,  he  is  ftill  liable  V°*&1  93- 
on  any  future  breach  of  his  covenant,  unlefs  fpecially  faved 
hy  the  ftatute. 

3.  u  If  the  defendant  pleads  a  discharge  under  the  ad,  he  Haughtonv. 
a  lhould  bring  himfelf  clearlv  within  it."     For  when  he  Shellcrofs. 
pleaded  that  he  was  imprifoned  on  the  day  mentioned  in  the  3  LcT*  19°' 
ad,  but  did  not  fay  for  what,  it  was  held  to  be  ill;  for  he 

might  have  been  fo  imprifoned  fox  a  fine  to  the  king  for  con- 
tempt, which  would  not  be  difcharged  by  the  a£t. 

4.  In  an  a£tion  by  the  affignees  of  an  infolvcnt  debtor,  the  Labordev. 
certificate  made  at  the  fefl&ons  is  prima  facie  evidence  of  a  due  Pegu*, 
tffebarge,  and  of  all  the  proceedings  under  the  infolvent  ad;  ^weft77*' 
dad  if  there  has  been  any  fraud  or  irregularity  in  the  proceed-  Gyllom&ux.v. 
ing,  it  lies  on  the  defendant  to  fhew  it:  as  want  of  notice^  Stirrup. 
«%fo*,  &C  Trin.aGeo. 

%.  B.  R. 
And  where  \n  debt  upon   bond  the  defendant  pleaded  Bull« N,P' I73# 
the  infolvent  debtor's  a£t,  the  plaintiff  replied,  That  there  Savage  v.  Field, 
was  no  notice  given \to  him  purfuant  to  the  a 8 ;  and  i  flue  b^ing  Mic.9G.a. 
joiBed  tberoan,  the  fommoner  being  dead,  the  duplicate  of  Bua*^-^  x7*# 
;  the  proceedings  before  the  juftices  was  held  to  be  evidence, 
jfe   the  notice  was  not  a  matter  on  which  to  found 
jurifJidion :   if  it  had  been   fo,  that  evidence  would 
have  been  fufficicnt;  but  in  this  cafe  they  are  judges 
f the  /ufSciency  of  proof  of  notice,  it  being  part  of  their 
uifdidlion,  and  consequently  their  duplicate  of  its  being  a 

good 


*4«*  DEBT. 

good  notice,  will  be  good  evidence,  the  fummoner  being 
dead. 

5.  How  far  the  certificate  of  a  bankrupt  difcharges  debts. 
Fid.  Ch.  Afjumpfit^  pag.  157,  ante. 

Birch  t.  Shar-        In  this  cafe,  the  defendant  being  in  execution  at  the  fuit 
**t"     r  of  the  plaintiff  in  September^  1785,  a  commiffion  of  bank- 

*  /fm  cp*  ruptcy  iffued  againft  him ;  foon  after,  in  order  to  regain  his 
liberty,  he  gave  the  plaintiff  a  bond  and  warrant  of  attorney 
to  confefs  a  judgment  for  the  old  debt:  the  defendant  having 
obtained  his  certificate,  it  was  contended  for  him,  that  the  ! 
bond  having  been  given  for  the  old  debt,  it  was  difcharged  by 
the  certificate ;  but  the  court  held,  That  this  bond  was  given  , 
for  a  new  confideration  (the  obtaining  the.  defendant's  liber- 
ty) and  fo  was  not  difcharged  by  the  certificate, 

1.  Having  now  confidered  the  feveral  pleas  in  this  aflion 
with  reference  to  the  contrail,  the  Pleas  with  Refer enu  to  the 
Per/on  now  remain. 

I  fhall  premife  a  few  cafes  on  the  nature  of  joint. and  frond 
bonds  or  fecurities. 

Gilbert  v.  Bath.       i.  If  two  are  bound  jointly  in  a  bond,  and  one  only  isfued,   I 
iStra.503.         the  other  muft  take  advantage  of  it  by  pleading  in  abate- 
ment ;  for  if  he  demands  oyer  and  demurs,  the  plaintiff  fliall 
have  judgment;  for  the  court  will  prefume  that  die  other 
never  feaTed  it. 

Co.  Litt.  283.  a.  And  in  fuch  cafe  where  one  only  is  fued,  he  cannot 
plead  non  ejl  faclum ;  for  it  is  his  deed,  though  nothisfolc 
deed. 

fiollingfworth        And  therefore  where  the   defendant  does  fo  plead  this 
v.Afcuc.  matter  in  abatement,  "  that  another  was  bound    withhinH"^ 

Cro.Eliz.55.  he  muft  plead  further,  «  That  the  other  did  Jeal  and  de- 
liver it  as  his  deed,"  or  the  plea  will  be  bad ;  for  by  fuch 
means  only  is  the  deed  good,  and  without  fuch  aver- 
ment the  court  will  prefume  that  the  od\er  never  d\i 
fed  it. 

Matthcwfon'»         If  feveral  are  bound  together  in  a  bond  or  deed  (as  ex. 
cafe,      v  gr.  merchants  in  a  charter-party)  but  they  covenant feparatelfc 

5  Co.  *a.b.  if  the  feal  of  one  of  the  merchants  is  broken  oft",  it  fliall 
.  not  avoid  the  deed  as  to  the  others,  for  the  feveral  cove- 
nants are  as  feveral  deeds ',  but  had  they  been  bound  jointly 
it  had  been  otherwife:  but  where  they  do  covenant  fevc-j 
rally,  if  a  rafure  is  made,  it  fliall  avoid  the  deed  as  to  aBt 
for  that  affects  the  deed  itfelf,  without  any  difference  as  to  the 
parties. 

a.11 
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2.  If  a  bond  be  made  to  feveral,  they  muft  all  join  in  an  Spencer  ▼.    • 
a&ion,  for  their  intereft  is  jointr  and  they  cannot  have  feve-  Durant. 
ral  a&ions :  the  bond  in  this  cafe  was  to  the  plaintiff  and  ano-  x  show#  *' 
ther,  &  omnibus  &  cuilibet  eorum,  that  is  joint  and  feveral ; 
when  on  demurrer  it  was -held,  That  the  intereft  was  joint, 
and  jhat  the  words  fcf  cuilibet  eorum  fhould  not  enable  each  to 
bring  a  feparate  a&ion. 

But  if  the  bond  is  fo,  and  one  only  brings  the  action,  the  Ifam  &  Paget  v. 
defendant  muft  take  advantage  of  it  by  pleading  in  abatement  \  Hitchcock. 
for  if  he  pleads  it  in  bar  it  is  bad,  and  the  plaintiff  fhall  have  Cro  Eh2'  i02' 
judgment. 

2.  OF  PLEAS  WITH  REFERENCE  TO  THE 
PERSON. 

I.  OF    THE    PLEAS    IN    THIS    ACTION    BY    THE    HEIR. 

tt  As  the  heir  is  chargeable  only  where  he  has  affets  by 
u  defcent ;  if  he  has  none,  the  proper  plea  is  riens  per  def- 
a  etnt\  and  this  (hall  refer  to  the  time  of  the  anceftor's 
«  death: 

a  For  it  is  enacted  by  ftatute  3  fcf  4  IV.  fcf  M  c.  14. 
*'  That  if  the  heir  alien  before  action  brought,  yet  he 
u  fhall  be  liable  to  the  value  of  the  land,  and  if  he  pleads 
u  fiens  per  defcent,  the  plaintifFmay  reply,  That  he  had  lands 
u  from  his  anceftor  before  the  original  brought  or  bill  filed  ; 
u  and  if  upon  iflue  joined  thereon,  it  is  fcund  for  the  plain- 
a  tiff,  the  jury  (hall  enquire  of  the  value  of  the  land  defcend- 
"  ed,  and  thereupon  judgment  be  given,  and  execution 
u  awarded  as  aforefaid  (i.e.  to  the  value) ;  but  if  judgment  be 
"  given  by  confeflion  of  the  aftion,  without  confefling  affets 
"  descended,  or  upon  demurrer,  or  nihil  dicit,  it  (hall  be  for 
u  debt  and  damages,  without  any  writ  to  inquire  of  the  value 
a  of  the  land  defcended." 

I.  a  The  replication  under  this  ftatute  fhould  be  merely 
"  on  the  defcent  of  the  lands,  not  of  their  fufficiency  to  anfwer 
u  the  debt;  for  of  that  the  jury  are  to  enquire  under  the 
u  former  iflue." 

For  where  the  defendant  pleaded  riens  per  defcent,  al  temps  Jeiferic.**.  L\tr 
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on  iflue  tncreon,  tne  piamnrr  naa  averaici,  out  were  was  1:0  J7^ 
inquiry  of  the  value  of  the  land  \  tnc  court  awarded  a  replea- 
der, for  the  iflue  fhould  not  have  been  joined  on  the  fuifici- 
iency  of  the  land  defcended. 

2.  "  The  heir  cannot  have  two  defences,  the  one  by  com- 
*  mon  law,  the  other  by  ftatute." 
i  -  For 
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Winder  r.  For  if  to  rieHs  per  defcent  at  temps  del  writ,  the  plaintiff  it- 

*■Jnc,•  plies,  That  before  the  time  the  lands  defeended,  the  heir  aft- 

JsJkrxTv?' *  not  rejoin  that  he  fold  them,  and  paid  bond-debts  to  the 
j 76.         *      amount:    he  ought  to  difclofe  the  whole   in  his  bar  it 
once. 

Sherwood  r.  But  in  debt  on  a  bond  againft  the  heir,  on  the  iflue  of  rim 

Af^ljr  $er  dtfcent)  he  may  give  in  evidence  an  extent  againft  him  on 

Ix^^*™'    a  ^on"  ow*ng  Dy  n*s  father  to  the  King :  but  it  will  be  necrf- 
fary  to  produce  the  bond,  or  a  fworn  copy  of  it. 

Buckley  ▼.  ?.  Where  the  heir  has  lands  by  defcent,  \(  he  pays  the  debt 

Nightingale.  of  bis  ancejior  to  the  amount  of  the  value  of  the  lands^  he  (half 
1  Stra.  605.       j^jj  tnem  difcharged:  and  this  fpecial  matter  being  pleaded 

fl^allbe  a  good  difcharge,  for  he  is  not  chargeable  farther  than 

the  value  of  the  lands  defeended. 

4.  By  ftat.  3  &  4  W.  &  M.  c.  14.  «  If  the  anccftor  devifes 
"  away  his  lands  to  a  ftranger,  and  dies  indebted  by  \pva\  of 
<c  other  fpecialty,  the  lands  (hall  be  liable  in  the  hand*  of  the 
"  devifee  5  and  the  a£fcion  fhall  be  brought  againft  him  and 
«  the  heir  jointly." 

Allan  v.  Heber.      And  'Note,  That  if  the  anceftor  devifes  his  eftate  to  his  heir, 
*  biT^r70"     alM*  *e  tcnurc  anc*  ou^ty  is  the  fame,  and  the  limitations  uri- 
aa.  S.  C.    "     varied>  *ough  charged  with  his  debtsy  the  heir  fhall  be  inty 
defcent. 

Gooch'«  cafe.  So  if  the  anceftor  makes  4  voluntary  fettlement,  under 
5C0.6o.su       which  the  heir  claims,  but  which  is  Void  againft  creditors 

by  ftat.  13  Eliz.  c.  3 ;  in  fuch  cafe  the  heir  ftiall  be  in  by 

defcent.  » 

2.   OF   THE    PLEAS   BY    EXECUTORS   OR.    ADMINI- 
STRATORS.     ' 

Thefe  are,    ift,  Retainer:   2dly,  Plene  Adminiftravit: 
3dly,  Ne  unques  Executor. 

And  firft,  Of  the  Plea  of  Retainer. 

I.  u  By  law-  an  executor  or  adminiftrator  is  entitled  to 
<c  fetafn  for  his  own  demand  againft  all  others  of  equal 
«  degree." 

a  And  this  whether  the  debt  is  due  to  him  in  his  own  right, 
"  or  as  truftee  for  another. ** 

PIumerv.Mer-  For  where  the  defendant  was  co-truflee  in  his  intejlatts 
flT*  iag  nxarriage  fettlement^  under  which  the  inteftate  covenanted 
3   i"*'  **  °'     with  the  defendant  and  another  truftee,  that  he   would  by 

•  his 
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his  hft  wiH  and  teftament,  leave,  or  that  his  executors  or 
adminiftrators  fhould,  within  fix  months  after  his  deceafe, 
well  and  truly  pay  to  the  defendant  and  the  other  truftee 
700/.  or  to  their  executors,  &c.  the  intereft  to  be  applied 
to  the  maintenance  of  his  wire ;  for  which  he  bound  him- 
felf>  his  heirs,  executors,  and  adminiftrators,  in  a  penalty 
to  the  defendant  and  the  other  truftee.  He  died  inteftate, 
the  defendant  adminiftered  to  him,  and  being  fued  by  the 
plaintiff  in  debt  on  a  bond  for  200/.  it  was  adjudged,  that 
as  the  plaintiff's  demand  and  his  own  were  both  in  the 
fame  degree,  and  as  he  might  as  fuch  have  paid  to  the 
other  truftee  to  the  amount  of  the  bond,  that  therefore  he 
might  retain  as  adminiftrator,  although  no  demand  had 
been  made  againft  him  either  by  the  wife  or  her  other 
truftee. 

And  it  was,  fecondly,  further  held  as  fettled,  That  the  s.  c. 
defendant  might  either  plead  a  retainer,  or  give  it  in  evi-  Bmdv.  Green, 
dence  on  pUne  adminiflravit  pleaded.  SrownL  75. 

So  where  the  defendant's  hufband  covenanted  with  her  Loane  ▼.  Cafcy 
father  as  truftee  for  her;  on  her  marriage,  to  leave  her  his  Exr. 
perfonal  eftate  and  iQtoUper  ann.  the  marriage  was  had,  and  *  Black  RcP- 
the  te/fator  (the  hufband )  died  without  iffue,  having  made  his  ?6j# 
will,  whereby  he  fubje&ed  his  real  and  perfonal  aflets  to  the 
payment  of  his    debts,    and  gave  the    remainder    to   his 
wife,  whom  he  made  executrix ;  but  his  real  and  perfonal 
affets  together  were  not  equal  to  "the  value  of  the  200/. 
per  ann.  annuity  from  the  time  of  the  teftator's  deaths 
She  adminiftered  to  her  hufband :  it  was  refolved,  that  fhe 
had  a  right  to  retain  fo  much  of  the  hufband's  effects   as 
would  anfwer  the  covenant.      And,  2dly,  That  fhe  might, 
give  this  retainer  in  evidence  on  the  general  iffue.     And. 
Chief  Juftice  De  Grey  there  quoted  a  cafe  as  decided,  that 
where  a  widow  executrix  had  paid  off  a  mortgage  on  her 
jointure,  whidi  the  hufband  had  covenanted  to  be  free  from 
incumbrances,  that  fhe  might  retain  to  the  amount  of  the 
fum  paid  off,  out  of  his  other  effects.     . 

2.  u  But  this  privilege  of  retainer  is  only  allowed  to  a 
a  rightful  executor  or  adminiftrator." 

For  an  executor  iefon  tort  cannot  retain  :  for  fo  would  he  Cpultcr's  cafe. 
have  advantage  of  his  own  wrong.  i  Co.  30. 

3  Term  Rep.  58. 
Therefore  if  the  defendant  pleads  a  retainer,  he  ought  to  Atkinfon  v. 
ftewthat  tefiator  bad  made  him  executor ;  and  it  is  not  enough  Rawfon. 
to  fay,    that   teftator  made  his  will,  and  that  he,  fifcepto  Mick  27  G.  a. 
fifer  fe  onere  tejlamenti^  paid  divers  debts,  and  retained  for 
*  debt  of  his  own.    If  lie  pleads  fo,  the  plaintiff  may  either 

demur 
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demur  fpeclally  for  that  caufe,  or  Yeply  that  he  was  execu- 
tor de  fin  tort. 

Though  when  the  plaintiff  fo  replies,  that  he  was  exe- 
cutor de  fin  tort,  'the  defendant  may  plead  puis  darrein  c$n- 
tinuance,  that  he  bad  fence  obtained  letters  of  adminijlration ; 
for  fuch  adminiftration  will  legitimate  all  intermediate  acb, 
and  juftify  a  retainer. 

Simpfony.  But  where  adminiftration  has  been  granted  to  a  creditor, 

Trcfler,mKent,  and  afterwards  repealed  at  the  fuit  of  the  next  of  kin,  the 
Wefton."  creditor   may    retain  againft    the    rightful    adminiftrator ; 

Bullcr  N.  P.      for  where  adminiftration  is  granted  to  a  wrong  perform  it  is 
*4i-  only  voidable  ;  but  if  granted  in  a  wrong  diocefe,  it  is  void.        J 

3.  "  If  a  perfon  obtains  goods  of  a  pcrfon  deceafed,  and 
"  thereby  becomes  executor  de  fin  tort,  he  muft  deliver  over 
"  the  goods  to  the  rightful  adminiftrator  before  a tlionbrougbt, 
u  or  he  fliall  be  chargeable." 

Therefore  where  in  cafe  on  promifes  by  the  teftator,  the 
defendant  pleaded  that  he  was  never  executor  but  of  his 
own  wrong,  and  that  he  had  delivered  over  all  the  goods  of 
the  teftator  which  came  to  his  hands,  to  the  plaintiff  the 
executor,  but  did  not  fay  before  aclion  brought ;  on  demurrer 
the  plea  was  adjudged  to  be  bad,  for  a  delivery  of  the  goods 
by  the  executot  de  fin  tort,  after  action  brought  againit  him* 
was  no  difcharge  to  him. 

4.  And  as  to  what  fhall  conftitute  a  man  executor  de  /w 
tort,  thefe  points  are  fettled ; 

1.  If  a  man   dies  inteftate,    and  a   ftranger    takes  his 
goods,  and  ufes  them,   or  fells  them,  this  (hall  make  him 
executor  de  fin  tort,     2.  But  when  an  executor  is  made, 
and  he  proves  the  will  and  adminifters,  if  a  ftranger  takes 
the  goods  of  the  teftator,  and  claiming  them  as  his  ovm> 
ufes  them,  or  difpofes  of  them,  this  fliall  not  make  him  an 
executor  de  fin  tort\  but  if  fuch  ftranger,  where  there  is  a 
rightful  executor,  tikes  the  goods,  and  claiming  to  be  exe- 
cutor, pays  money  or  legacies,  or  receives  debtsj  there  he  fliall 
be    cnar^i-d    as  executor  de  fin  tort.     Or,  3.  If  an  exe- 
cutor  is  appointed   and   a  ftranger    takes   the   goods,  and 
meddles  with  them  before  the  executor  proves  the  will,  he  fhall 
be  charged  ns  executor  de  fin  tort. 

matter 
done  by 


Curtis  v.  Ver- 
non. 

3  Term  Rep. 
587.        , 


Read's  ea/e. 
5  Co.  33. 

Anon. 
Salk.  313. 


Padpct  v.  Porter 

&ait. 

2  Term  Rep. 

97- 


2.  "\Vh:it  ftiril  conftitute  an  executor  dejbn  tort  is 
of  law,  cf:er  the  jury  have  found  what  acts  were  c„-  .„ 
the  pci!:.,i  chargiJ  as  fuch  :  and  if  a  perfon  employs  another 
to  fell  the  effcils  of  the  inteftate,  and  receives  the  mo- 
ney, which  money  he  has  in  his  hands  when  the  ac- 
tion is  brought  againft  him  for  a  debt  due  by  the  inteftate, 

he 
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lie  is  chargeable  as  executor  de  fin  tort.  As  in  this  cafe, 
where  one  Shore,  z  publican,  a  few  days  before  his  death, 
fent  to  Porter  (the  defendant^  who  was  his  brewer,  defir- 
ing  him  to  fend  fome  one  to  take  care  of  his  cellar,  &c. 
Porter  fent  Payne  his  fervant,  who  fold  beer  before  the  in- 
teftate's  death  and  after  it  5  he  alfo  by  the  inteftate's  direc- 
tion fold  fome  hogs,  the  produce  of  which  and  of  the 
beer  fold,  he  paid  over  to  Porter ;  it  was  adjudged,  That 
this  was  fufficient  to  charge  Porter  as  executor  de  fin  tort : 
and  in  the  prefent  cafe  both  parties  having  paid  money 
into  court,  that  was  held  to  be  dec i five  to  fix  them. 

2.  Of  the  Plea  of  Plene  Adminiftravit. 

Under  this  iflue  jt  is  material  to.  confider,  ift,  The  or- 
der in  which  debts  are  to  be  paid  by  Executors:  2dly, 
The  manner  of  pleading  the  payment  of  fuch  Debts. 

J/?.  Of  the  Order  in  which  Debts  are  to  be  paid. 

I.  An  executor  is  bound  to  pay  according  to  the  rank  of  *  Black.Comm. 
the  debts  \  that  is,  after  funeral  expenccs,  Hrft,  debts  cf  re-  s11' 
cord)  or  by  fpecialty  due  to  the  king.  2.  Debts  by  particular 
Jlatutcs  having  precedence  to  others  j  as  forfeitures  for  not 
burying  in  woollen  ;  for  poor's  rates  5  for  letters  due  to 
the  Poft-office,  and  fome  others.  3.  Debts  of  record  ;  as 
judgments  dockettcd  according  to  the  flatute  4.  far  5  IK  fa? 
M.  c.  20.  ftatutes  and  recognizances.  4.  Debts  due  by  /pe- 
nalty as  rent  upon  bonds  or  covenants.  -  And,  3.  Simple 
contrast  debts,  as  on  notes  unfealed  and  verbal  promifes* 

But  though  rent  is  refirved  by  parol,  and  the  leafe.  deter-  Godfrey  v. 
mined,  yet  it  fhafl  rank  as  a  debt  by  fpecialty,  and  a  bond  Newton. 
outftanding  cannot  be  pleaded  in  bar  to  it,  for  the  <ontraft  wa.^  K*  ®- 1' 
Hill  remains  in  the  realty.  Ealr£ 

2.  If  the  executor  or  adminiftrator  pays  debts  of  an  in-  ^  B^™'  ^?^ 
ferior  before  thofe  of  a  fuperior  degree,  he  muft  anfwer  thofe  5XI.     " 
laft  out  of  his  own  eftate.     But  in  order  to  charge  him 

on  that  ground,  it  muft  appear  that  be  bad  notice  of  fuch 
debts  of  higher  degree  being  then jubjijiing.  And  that  is  only 
from  the  creditor  of  fuch  debt  bringing  an  action  againft 
him  for  it,  for  that  only  is  legal  notice. 

And  a  bill  filed,  or  a  decree  in  the  Court  of  Chancery,  (hall  Morricev.Bank 
be  deemed  of  equal  validity  to  attach  a  priority  of  demand,  of  England. 
Or  operate  as  a  notice  as  an  a&ion  at  law.*  * p* Wms*  401. 

r  In  not. 

3.  «  And  notice  is  fo  necefiary  to  charge  the  executor  Davis  v.  Mjnk- 
*  or  adminiftrator,"    That  if  an   a&ion  is    brought  by  a  houfc. 
creditor  on  fimple  contracJ,  and  a  judgment  recovered,  the  exe-  Fl»&lb-  76i 

cutorj.^17* 
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Sawyer  v. 

Mercer. 

I  Term.  Rep. 

696. 


Anon. 

Cro.  Eliz.  41. 


Smith  v.  Har- 
inan. 
Salk.  315. 


Hcwlet  v. 
Framingham. 
3  Lev.  a8. 


Waters  *.  Og* 

den. 
BougL  436. 
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cutor  may  pkad  that  judgment  in  bar  to  debt  on  a  tend;  for 
otherwife  an  executor  or  administrator  might  be  ruined, 
by  the  obligee  keeping  the  bond  without  giving  notice  of 
it. 

But  where  to  debt  on  a  bond  againft  an  executor  or  ad- 
miniftrator, he  pleads  a  judgment  confefled  to  an  aflion 
on  a  Ample  contract  debt,  he  muft  further  plead,  "  That 
it  was  without  notice  of  the  plaintiff* s  demand-"  for  in  ftch 
cafe  only  is  he  excufed,  and  otherwife  he  might  defeat  all 
the  fpecialty  creditors. 

4.  "  In  debts  of  the  fame  degree,  priority  of  action  creates 
"  a  priority  of  right  to  payment ;"  that  is,  an  executor  or 
adminiftrator  {hall  not  confefs  a  judgment  to  a  later  brought 
aftion  in  prejudice  to  a  former  :  for  he  who  firft  fues  fhall 
be  firft  paid.  I 

tt  For  the  right  attaches  by  bringing  the  a3iony  and  not     ! 
by -the  judgment." 

Therefore  where  to  debt  on  a  bond  againft  an  admini- 
ftrator he  pleaded  plene  adminiftravit  except  aflets  confef- 
fed  to  another  adion  on  a  bond  of  the  teftator's  of  the  lame 
term,  and  then  depending,  and  nil  ajjett  ultra.  The  plain- 
tiff demurred  for  caufe,  that  there  was  no  judgment  jbewn, 
and  that  it  was  not  priority  of  aclion  but  of  judgment  that 
attached  the  aflets  in  the  hands  of  the  executor,  and  that 
therefore  an  altion  depending  and  confeflion  of  aflets 
without  judgment  was  a  bad  plea ;  but  the  plea  was  held 
to  be  good,  for  that  bringing  the  firft  aftion  created  the  pre- 
ference, and  an  executor  or  adminiftrator  fhould  not 
be  twice  charged,  which  he  would  be  if  this  plea  was  dif- 
allowed;  for  haying  aflets  to  a  certain  amount,  he  was 
obliged  to  admit  thefe  in  his  t>lea  to  the  firft  brought 
adrion. 

So  if  a  man  has  an  interlocutory  judgment  againft  an 
executor  and  dies,  and  his  adminiftrator  fues  out  a  fcire 
facias  on  it,  the  executor  cannot  plead  a  judgment  obtained 
againft  him  in  bar ;  for  the  judgment  is  abfolute,  and  the  de- 
fendant can  only  move  to  arrejl  it. 

C€  And  therefore  the  plea  fhould  (hew  that  no  payment 
fc  was  made  after  the  a&ion  commenced  by  the  plaintiff.9' 

For  if  the  defendant  in  fuch  cafe  pleads  fo,  and  Jk  plene 
adminijlravit)  or  this  laft  only,  the  plea  ftould  conclude, 
"  That  lie  has  no  goods  or  chattels  of  the  teftator>  nor  bad 
at  the  day  of  fuing  out  the  writ^  nor  ever  fince :"  for  with- 
out fuch  addition,  as  the  plea  refers  to  the  time  of  its  be- 
ing pkv.deJ,  he  might  have  paid  debts  between  the  time 

of 
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of  the  writ  being  fued  out  and  the  plea  pleaded,  which  by 
law  he  (hould  not  have  done, 

5.  As  to  the  Order  of  the  Debts  in  particular. 

Inftridneft,  no  funeral  expends  are  allowable  againft  a  shelley'scafe. 
creditor,  except  the  coffin,  ringing  the  bell,  parfon,  clerk,  Salk.  *o6. 
and  bearer's  fees,  but  not  for  pall  or  ornaments.     The  ufual 
fum  allowed  is  five  pounds. 

If  the  teftator  acknowledges  iftatute  or  recognizance^  with 
condition  to  pay  a  lefler  fum  at  a  future  day  ;  it  wilL  be  a  Btttti  jj  p#  MX# 
bar  to  debts  of  inferior  degree,  though  the  day  of  payment  be 
not  jet  comej  becaufe  it  is  a  prefent  duty,  and  is  on  record, 
oa  which  execution  may  be  taken  out  without  further 
fuit 

So  though  a  bond  hasfome  time  to  run  before  it  is  due,  yet  Leroure  v. 

it  is  a  good  bar  to  debt  of  inferior  degree.  Fookc. 

6  6  3  Lev.  16. 

And  by  the  cuftom  of  London^  fimple  contrail  debts  due  Buckland  v. 

from  one  citizen  to  another,  in  cafe  of  inteftacy,  {hall  be  Brooke. 

paid  in  equal  degree  with  thofe  due  by  fpecialty.  sncili^  erf/.' 

4  Co.  8a.  b. 
Cro.  Eliz.  409. 

5  C 

2.  In  what  manner  Payments  under  Adminijlration 
are  to  be  pleaded. 

1.  An  executor  or  adminiftrator  fhouM  plead  truly  and  p^j^  T  Atp 
honeftly,  and  though' there  is  a  judgment  for  a  penalty^  he  field, 
ought  to  plead  the  judgment,  and  mew  how  much  is  really  Salk.  311. 
due. 

2.  If  be  pleads  feveral  judgments,  and  any  one  be  ill  fl,^ 
pleaded  or  found  fraudulent,  the  plaintiff  (hall  have  judg- 
ment.    As  if  on  fuch  judgments  pleaded,  the  plain  tin  was 

to  reply  per  fraudem,  and  prove  that  the  debtor  was  willing 
to  take  lefs  than  was  recovered^  this  would  be  fufEcient  to 
prove  the  judgment  fraudulent,  unlefs  the  executor  or  admi- 
niftrator could  fhew  that  he  had  not  aflets  even  to  pay  that 
fum. 

3.  If  an  executor  or  adminiftrator  pleads  fix  judgments,  ibid. 

et  nil  affets  ultra  j  it  is  a  confefllon  of  aflets  to  above  five,  Aaon  v.  Sher- 
znd  the  nil  ultra  is  not  material  or  traverfable,  being  but  *"*?•     A 

for  SaUt*  29^« 

And  in  fuch  cafe  the  defendant  may  plead  the  judgments  wniiam*  t. 
generally,  without  Jbewing  the  confederation  of  them  \  for  if  Fo;Ylcr- 
fraudulent,  that  fhould  come  out  from  the  other  fide.  l  Slra'  4°7# 

So 
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So  the  defendant  may  plead  a  ftatute  entered  into  by  Ms 
teftator  and  then  unpaid,  without  faying  that  it  was  for  a 

juft  debt, 

• 

But  if  an  executor  pleads  plene  adminijlravit  to  a  fare 
facias  on  a  judgment  againji  the  teftator ^  it  is  bad  *  for  the 
plea  fhould  {hew  u  bow  he  had  adminiftertd."  For  againft 
a  judgment  he  fhould  (hew  how  adminiftered  ;  but  this 
fhould  be  {hewn  for  caufe  of  fpecial  demurrer. 

Littleton  ▼.  And  Note^  That  it  has  been  held  that  an  executor  is 

Hubbios.  bound   to  take  notice  of  a  judgment  obtained  againft  his 

Cro.EUz.793.  teftator. 


254. 

Philips  v. 
Eehard. 
Cro.  Jac.  35. 

Newton  v. 
Richards. 
I  Saik.  296* 


Ramfden  ▼. 

Jackfoo. 

I  Atk.  292.    - 

Barry  v.  Rufh. 
I  Term  Rep. 
691. 


Rock  v.  Leigh< 

ton. 

Salk.  310. 


1  Roll.  Ab.  93T 
Bullcr  N.  P. 
144. 


Harrifon  t. 

Beecles. 

Guildh.  Trin. 

1 769,  Cited 

per  Lord  Ken* 

yon. 

3  Term  Rep. 

688. 


4.  If  an  executor  pleads  non  eji  faclum  to  debt  on  a  bond, 
it  is  an  admiflion  of  afl'ets. 

So  where  an  adminiftrator  qn  an  aftion  brought  againft 
him,  fubmitted  to  an  arbitration^  and  bound  himfelf  as  ad- 
minijirator  to  abide  by  the  award,  and  to  pay  what  fhould 
be  awarded,  it  was  refolved,  That  to  debt  on  the  arbitrati- 
on-bond, he  could  not  plead  plene  adminiftravit,  for  fubmit- 
ting  to  the  arbitration  was  an  admiffton  of  ajfets. 

5.  If  an  executor  confefles  or  fuffers  judgment  to  go  by 
default,  he  admits  aflets  in  his  hands,  and  is  eftopped  to  ! 
fay  the  contrary.  And  if  another  action  is  pending  againft 
him  at  the  fame  time,  during  which  the  former  judgment  | 
was  obtained,  and  he  negle&s  to  plead  that  judgment,  and 
nil  afj'ets  ultra^  it  is  a  confeffion  of  aflets  in  the  fecond 
action  alfo. 

And  this  is  fuch  an  eftoppel  as  to  the  jury,  on  a  writ  of 
inquiry,  that  if  there  are  not  goods  of  teftator's  to  anfwer 
the  fecond  judgment,  the  fheriff  fhould  return  a    dtvofla- 

vit. 

1 

In  general,  executors  are"  no  further  chargeable  than  they 
have  aflets,  unlefs  they  make  themfelves  fo  by  their  own 
a£t,  as  pleading  afalfeplea  ;  ;.  e.  fuch  a  plea  as  will  be  a  per-    ! 
petual  bar  to  the  plaintiff,  and  which  of  their  own  know- 
ledge they   know  to  be  falfe,  as  ne  unqucs  executor^  or  a   j 
releafe:  but  if  an  executor  pleads  a  former  judgment  had 
againft  him  by  another  perfon,  and  nil  ajfets  ultray  and  the  i 
plaintiff  reply  per  fraudem,  and  it  be  fo  found,  yet  fhall  the  ; 
judgment  only  be  de  bonis  teftator  is* 

However,  this  is  fo  generally  laid  down,  yet  in  this  cafe, 
where  in  affumpfit  againft  an  executor,  he  pleaded    non-af-  \ 
fumpfit  and  plene  adminiflravit^  it  was  infifted  that  if  the! 
plaintiff  could  prove  aflets  unadminiftered  to  any  amount,  j 
that  he  mull  have  judgment  for  the  whole.     Lord  JktansfieU 

faid, 
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bid,  the  law  had  been  underftood  to  be  fo,  and  many 
cafes  decided  to  that  effeft  ;  but  that  he  thought  it  abfurd 
and  wrong  that  the  plaintiff*  fhould  recover  of  the  executor 
more than  the  a/fits  in  his  hands  :  and  the  judgment  was 
given  accordingly. 

So  if  an  executor  has  a  good   defence,  and  neglcdrs  to  Ervingv.  Peters 
avail  himfelfof  it  by  pleading  it>  and  has  therefore  judg-  3  Term  Rep. 
mem  againft  him,   this  (hall    amount   to  an  admiffion  of  68*# 
aflets,  andfhall  be  concluGve  evidence  againft  him  in  a  debt 
on  a  judgment  fuggefting  adeva/lavit." 

But  2.  cognovit  adionem  is  no  admiffion  of  afiets.  Bird  v.  Culmcr. 

Hob.  178. 

3.  Of  the  Plea  of  Ne  unques  Executor. 

a  Under  this  plea  it  comes  in  queftion,  not  merely  whe- 
w  tber  the  perfon  is  actually  executor,  but  whether  admi- 
u  niftration  has  been  properly  committed  to  him  or  not  ?" 

1.  Where  there  are  bona  notabilia  in  feveral  diocefes  of  Barfton  v. 
the  fame  province,  there  muft  be  a  prerogative  adminiftra-  Ridley. 
tion.    If  there  are  bona  notabilia  in  different  diocefes  of  the  Salk-  39- 
different  provinces  of  York  and  Canterbuny,  there  muft  be 

a  prerogative  admi niftration  in  both ;  but  if  in  one  diocefe 
of  each  province,  each  bifbop  may  grant  adminiftration. 

And  bonds  or  fpecialties  are  bona  notabilia  where  thefecuri-  Byron  v.  Byron. 
ties  are  at  the  time  of  the  death.     But  debts  byftmple  contraft  Cro-  Eliz.47*. 
follow  the  perfon  of  the  debtor,  and  are  goods  in  that  diocefe 
where  the  debtor  is  at  the  time  cf  the  creditor's  death. 

2.  If  a  diocefan  bifhop  grants  a  probate  of  a  will  where  rw  y.  Loggen 
there  are  bona  notabilia  in  other  diocefes,  it  is  void.     But  if  &  alt. 

the  deceafed  had  bona  notabilia  only  in  one  diocefe,  and  a  x  Stra*  74- 
prerogative  probate  is  taken  out,  it  is  not  void,  but  voidable 
iffy.     And  in  fuch  cafe  the  diocefan  cannot  grant  a  probate 
till  the  prerogative  adminiftration  is  repealed. 

And,  where  it  appears  that  there  are  bona  notabilia  in  any  Griffith  ▼. 
one  diocefe,  the  court  will  not  fuppofe  that  there  are   bona  Griffith. 
notabilia  in  any  other  diocefe,  but  will  rather  intend  for  the  Saytfr  RcP-  83- 
foke  of  fupporting  the  letters  of  adminiftration,   that   the 
.inteftate  did  not  leave  bona  notabilia  in  any  other  diocefe. 

"     3.   If  adminiftration  is  grantea  to  one  durante  mimre  Freke  ▼. 

atateof  an  adminijlrator^  it  (hall  fubfift  till  the  adminiftrator  Thomas. 

attains   the  age  of  twenty-one  years  ;  for  an  adminiftrator  Salk-  39- 

j*asatruftee,  and  no  one  is  capable  of  acting  as  a  truilec 
Jbx  another  till  he  attains  his  full  age.  But  if  admini- 
'Jbation  is  granted  to  one  durante  minor  e  atate  of  an  executbr^ 

tk  fhall  ccafe  when  the  executor  attains  the  age  of  fivrr.- 

tsrn 


256  DEBT. 


Pigot's  cafe.       teen  years,  for  Che  executor  is  appointed  by  the  party  him- 
5  Co.  19.  a.        ftlf)  and  may  by  the  fpirituai  law  be  executor  at  the  age  of 
feventeen. 

Pririce's  cafe.  But  in  fuch  cafe  of  adminift ration  durante  minor*  estate 

5  Co.  29.  b.  of  an  executrix,  if  (he  is  under  feventeen  years  of  age 
and  (he  marries  a  man  of  full  age,  the  firft  admin ifi ration 
{hall  ceafe,  for  the  hufband  may  adminifter  as  executor. 

All  thefe  cafes  therefore  of  admrniftratioti  granted  irre- 
gularly, the  defendant  may  take  advantage  ofc 

As  to  the  plea  itfelf,  it  is  to  be  obferved, 

M  1  ft.  That  if  an  executor  pleads  plene  adminiflravity  and 

Arnold/'         thereupon  ifltie  is  joined,  that  he  has  admitted  himfelf  to 

Hill.  6  Geo.  %.    be  executor*  and  therefore  cannot  ihew  that  he  only  afted 

Per  Eyre.  as  agent  for  the  executor ;  for  then  he  fhotild  have  pleaded 

Buller  N.  P.      ne  UHqUes  executor.     But  if  he  gives  in  evidence  a  retainer, 

43#  *       the  plaintiff  cannot  object  that  he  was  executor  defon  tort)  and 

fo  could  not  retail  without  (hewing  the  will,  arid  who  were 

rightful  executors. 

Jane  Noel  v.  2#  Upon  the  plea  of  ne  unaues  executory  may  be  given  ifl 

Wills.  evidence  that  the  feal  of  the  ordinary  was  forged,  or  admm* 

1  Lev.  136.  Juration  repealed,  or  that  there  were  bona  notab'tiia ;  butevi- 
1  Sid.3J9.S.C.  dencc  fbat  another  perfon  is  executor,  or  that  teflatorwatim 
compos^  or  that  the  will  was  forged,  cannot  be  given  in  evi- 
dence :  for  that  would  be  to  falfify  the  feal  and  proceedings 
of  the  ordinary  in  a  matter  of  which  he  has  cognizance, 
and  wherein  he  is  judge :  but  in  the  former  cafes  the  feal 
of  the  ordinary  is  admitted  and  avoided. 

Harding  ▼.  Sal*      3-  If  an  a£kion  is  brought  againft  a  perfon  as  execotor, 

kill.  and  he  pleads  that  he  is  not  executor^  hut  adminiftrator,  it  maft 

Salk.»96,         ^  piea(ied  ,„  abatement  ^  and  not  in  bar\  for  a  recovery 

againft  one  as  executor  is  a  good  bar  to  another  action  for 

the  fame  caufe  againft  him  as  adminiftrator. 

Foolerv  Cooke       ^n(*  ^ere  ^e  defendant  does  fo  plead  that  ho  is  ad- 

Salk.  297.       *  minijbrator,  in  abatement,  he  need  not  traverfe  that  bo  ever 

Powersv.Coote.  intermeddled  as  executor,  which  he  might  have  done,  and  fo 

Salk.  298.         have  been  executor  de Jon  tort :  for  it  (hall  not  be  intended 

that  he  did  fo,  as  all  adts  are  intended  to  be  rightful  till  the 

contrary  appears.     For  if  in  fact  the  defendant  was  execu*. 

tor  de  Jon  tort,  the  plaintiff  might  reply  it;  and  befides,  the 

defendant  need  only  traverfe  that  which  the  plaintiff  has 

alledged  in  his  declaration. 

s.  c  But  if  the  defendant  is  fued  as  adminiftrator  of  y.  S.  and 

pleads  that  he  is  executor,  then  the  defendant  muft  go  on 
and  traverfe,  tt  Abfq.  hoc  that  J.  5.  died  inteftate  ;  and  the' 
reafon  is,  that  unlefs  there  was  a  dying  inteftate,  ne  ac-r 

tkn 
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tfoa  can  be  brought  againft  orte*  as  adrrriniftratdr ;  and  to- 
by  that  he  was  executor,  is  by  imputation  only  in  anfwer  to 
tiie  dying  ihteftate. 

IU.  OF  THE  EVIDENCE. 

1.   OF   THE    EVIDENCE    ON    THE    PART    OF    THE 
PLAINTIFF. 

u  If  there  is  in  the  declaration  any  averment  which  does 
u  not  go  to  the  gift  of  the  aflion,  nor  is  neceflary  to  the 
u  fupport  of  it  (as  on  a  collateral  matter)  fuch  averment 
tt  need  not  be  proved." 

As  where  in  debt  on  a  policy   of  infrirance,  the  plain-  Hillv.HolHfter. 
tiff,  in  his  declaration,  ftated  an  agreement  in  the  policy,  Fafc.  19  G.  a. 
That  if  any  difpute  arofe,  it  mould  be  referred  to  arbitra-  K-  B* 
tors  chofen  by  either  party,  and   averred  that  it  had  not  *f*a  N*  p" 
been  referred,  but  without  any  default  in  him.     At  the  trial, 
(he  plaintiff  did  not  prove  that  be  had  ever  named  a  referee  j 
and  it  was  therefore  objc&ed,  That  he  had  not  proved  his 
declaration*     But    on  a  cafe  referved,   the  court  were  of 
opinion,  that  it  was  a  collateral  matter,  and  no  part  of  the 
contrail ;  and  fo  being  not  neceflary  to  have  been  fet  outy  • 
need  not  be  proved* 

l.   In  the  cafe  of  Bonds. 

r.  a  As  the  validity  of  a  deed  depends  oil  the  delivery  BuUerN.P. 
"  as  well  as  the  execution  of  it*  both  are  neceflary  to  be  254. 
"  proved.*' 

As  where  in  debt  ort  a  bond,  the  defendant  pleaded  non  ejl  chamberlain  ▼ 
fdfium>.  and  the  jury  found   fpecially,  that  the  defendant  Staunton, 
had  ftgned  and  fealed  the  bond,  and  caft  it  on  a  table,  and  1  Leon.  149. 
that  the  plaintiff  took  it  without  any  other  delivery -,  or  any 
thing  amounting  to  a  delivery,  the  court  held  clearly  that  this 
could  not  be  deemed  a  fufficient  delivery  in  law  >  and  the 
defendant  had  judgment. 

But  where  on  a  like  iflue  the  proof  was*  that  the  obligor  parkcrv.GiMb» 
after  it  had  been  written  and  fealed  by  his  dire&ion,  delivered  Dyer  192. 
it  to  the  obligee,  faying   tt  This  will  ferve  :"  this  proof 
was  held  to  be  fufficientof  the  delivery* 

It  is  therefore  a  general  rule,  "  That  the  fiibfcribing  wit-    . «         .     - 
nefstoa  bond  jhould,  in  an  anion  on  it,  be  always  produced  to  Doug!aoj!l,IJ 
prove  the  execution  of  it"  unlefs  fome  reafon  is  ihewn  why  he 
cannot  be    procured;  neither    will    the   confeilion  of  the 
obligor  himfelf  to  a  third  perfon  be  fufEcient :  but  if  the 

S  fubfcribing 
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fubfcribing  witnefs  denies  the  deed*  other  witneffes  may  be 
called  to  prove  the  execution. 

I^y  ▼.  Ballard.  Therefore  where  in  debt  on  a  joint  and  feveral  bond, 
Girildh.  HilL  ancj  brought  againft  one  obligor  only,  the  two  fubfcribing 
1790,  MSS.  TOtnefles  could  prove  the  execution  of  the  bond  only  by  Ac 
other,  it  was  ruled  by  Lord  Kenyon,  That  where  there 
could  be  no  direct  proof  of  the  execution  of  the  bond  by 
the  fubfcribing  witncffes,  that  collateral  evidence  was  ad- 
miffible ;  he  therefore  admitted  a  witnefs  to  prove,  That  | 
defendant  had  faid  that  he  had  figired  and  fealed  the  bond,  and  | 
was  afiaid  that  he  (hould  be  obliged  to  pay  it :  and  the  plain- 
tiff had  a  verdict. 

JBallv.Dunfter-      "S°  wnere  two  perfons  were  partners  in  a    tranf*2ionr 
•ville.  and  one  of  them  only  (but  in  the  prefence  of  the  other,  and 

4  Term  R*p.     by  his  authority)  executed  the  deed  in  the  name  of  both,  it 
5I*  was  adjudged  to   be  a   good    execution   to  charge  both,    I 

though  he  put  the  feal  on  but  once,  and  fo  delivered  it. 

**  So  where  the  fubfcribing  witnefe  cannot  Be  bad,  or 
"  is  incapacitated,  collateral  evidence  is  good  and  ad- 
«  miffible." 

Coghlan  t.  A<  where  the  fubfcribing  witnefe  was  of  the  name  of 

WiTlUmfon.  Steele,  who  not  being  produced,  the  plaintiff  proved^  that 
Doiigl.  89.  ^  perfon  of  that  name  had  gone  out  to  India,  in  a  Chip  of 
which  the  defendant  was  purfer,  but  that  inquiries  had  been 
made  after  him,  and  he  could  not  be  found.  The  plain- 
tiff proved  further,  that  he  had  applied  to  the  defendant 
to  fettle  the  bond,  and  that  he  then  offered  80/.  and  to  fettte 
the  reft  with  intereft  at  the  end  of  the  year.  Under  thefe 
circumftances  it  was  held  to  be  fufficient  evidence  to  Support 
die  plaintifPs  aclion,  to  prove  the  defendant's  band-writ- 
ing* an(*  *M°  tnc  band-writing  of  the  fubfcribing  witnefs. 
Steele. 

Henley  r.  2.  Where  the  witnefs  who  attefts  a  bond  is  dead,  it  is  not 

Philijw.  fufficient  to  prove  his   handy  it  muft  alfo  be  proved  tbet 

t,  Atk.  48.         fo  ;s  faa(i%    This  cafe,  though  in  equity,  is  there  faid  to  be 
the  fame  at  law. 

one»v.  Mafon.      So  where    the  fubfcribing  witnefs.  had  become   infe- 
*  Stra.  gM.       m0UStt  by  a  conviction  for  forgery ;  on  producing   die  re- 
cord of  the  conviction,  his  hand  was  allowed  to  be   proved 
by  other  witneffes  as  if  he  was  dead. 

"  In  this  laft  cafe  the  witnefe  was  incapacitated  from 
a  being  a  witnefs,  by  aft  of  law,  in  which  cafe  cotia- 
"  teral  evidence  was  admitted;  and  the  cafe  is  the  feme 

«  in 
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*  in  matters  of  rieceffity,  or  where  the  witnefs  is  under 

*  any  legal  incapacity,  either  by  his  own  means  or  other-    - 
«  wife." 

As  where  the  perfoh  who  was  wltnefs  to  the  bond,  was  af-  Godjr 
terward  adminifirator  de  bonis  n&n  to  the  obligee,  and  brpught  Noni*7  V# 
this  a&ion  on  it,  and  (being  the  plaintiff)  was  incapable  of  1  Stra.  34. 
being  an  evidence  j  proof  of  his  hand-writing  was  held  to 
be  rood  evidence,  and  letters  from  the  obligor  admitted  in 
evidence, ,  which  made  mention  of  the  bond. 

So  where  there  were  three  obligors  in  a  bond,  and  one  Lockhan  v, 
only  was  fued*  the  other  was  admitted  as  an  evidence  to  Grahwd. 
prove  the  execution*  of  the  bond  by  the  defendant.  *  Stra-  35« 

*  **  But  the  witnefs  mull  prove  the  execution  of  the  bond 
«  by  the  defendant  himfelf." 

t. 

For  it  is  not  fufficient  to  prove  that  one  who  called  bimfeIfMcmotv.n*tes. 
J.  S.  (the  obligor  in  the  bond)  executed  it,  if  the  witnefs  ?*';  *  G- *• 
did  not  know  him.  Bull.  n.  p.  171. 

3-  Old  deeds  ard  held  in  law  to  prove  themfel  ve$ :  however  Forbcg  v  Wa^ 
in  this  cafe  winch  was  debt  on  a  bond  of  thirty-two  years  %  Black.  Rep. 
{landing,  and  the  plaintiff  iniifted  on  reading  it  without  s&>* 
proof , of  k*  execution,  Lord  Mansfield  held,   That  there 
fhould  be  fome  proof  of  its  authenticity,  as  by  payment  of 
intereft,  or  by  producing  the  attefting  witnefs,  if  living ;  and 
in  this  cafe,  he  being  proved  to  be  living,  and  not  being 
produced,  the  plaintiff  was  nonfuited. 

2;  In  the  cafe  of  Leafes. 

If  me  defendant  infifts  that  the  leafe  declared  on  is  not  the  Ver  Holt,  at 
plaintiff's*  the  plaintiff  may  mew  that  ft  was  made  by  one  Maidftonc, 
who  had  authority  from  him  to  make  it  (as  his  attorney )  i^"^  p 
and  die  authority  need  not  be  produced*  ' 7I* 

But  where  a  man  gives  power  to  an  attorney  fo  to  zSt  coombes's  cafe. 
'     for  him,  the  attorney  cannot  do  it  in  bis  own  name,  nor  as  9  Co.  p.  %  Ref. 
i     bis  own  a£fy  but  in  the  name  and  as  the  aft  of  his  principal :  Frontiov.SmalL 
and  if  made  othefwife,  it  i*  void.  *  ****-  7°5" 

3.  In  the  c^afe  of  Amercements. 

In  debt  for  an  amercement,  the  declaration  fet  out  the  gre?T.  Wheat- 
aflfcerment  as  made  by  George  Wallace,  Samuel  Buchland,  and  ley. 
Jefeph  Prior :  the  court-books  were  produced,  when  it  ap-  ^h Mic' I777# 
peared  that  the  affeerment  ha<l  been  made  by  George  Wallace,  M    * 
tmmel  Buckland,  and  Jofeph  Fofter  Prior  :  it  was  obje&ed 
lot  the  defendant  that  this  was  a  variance  ;  but  it  was  over- 

S  2  ruled. 
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Tamer  v. 
Weaver. 
Hereford  Sum. 
Aff.i766JvlSS. 


ruled.  The  declaration  further  .ftated,  that  the  defends* 
was  fummooed  to  ferve  on  the  jury  for  the  court  leet  aid 
court  baron  \  and  the  fummons  produced  in  evidence  was 
for  the  court  leet  only :  Lord  Mansfield  faid.  This  was  i 
matter  of  ftrict  law,  being  for  a  penalty?  that  the  plaintiff 
was  therefore  bound  to  prove  the  averment  as  laid,  and  the 
fummons  did  not  prove  it ;  therefore  the  plaintiff  was  non- 
fuited. 

So  where  in  debt  for  an  amercement  in  z  court  baron,  Ais 
cuftom  was  alledged  to  hold  a  court  twice  in  the  year,  where 
all  the  copyhold  tenants  ought  to  attend,  and  in  cafe  of  non- 
attendance  they  mould  be  amerced ;  the  plaintiff's  witneffes 
proved  the  cultom  to  be,  To  attend  perfonaljy  at  onto  court, 
and  fend  their  eflbign-penny  to  the  other,  ihis  was  ruled 
by  Juflice  Gould  to  be  a  fatal  variance. 


Welburne  v. 
Dewtfbury. 
per  Ch.  J.  Eyre. 
Hill,  i*  G.I. 
BulLN.P.140. 


4.  In  the  cafe  of  Executors  and  Adminiftrators, 

1.  If  the  defendant  pleads  plene  adminiftravit,  thepkiit- 
tiff  cannot  upon  this  iffue  give  in  evidence  a  copy  of  the  in- 
ventory delivered  by  the  defendant  to  the  fpiritua)  court, 
unlefs  it  was  fignei  by  him,  though  it  was  figned  by  the  ap- 
praifers :  but  he  may  give  in  evidence,  thai  tie  defendant  bed 
affets ;  or  if  he  gives  an  inventory  in  evidence,  he  may  Jbew 
that  the  poods  were  undervalued* 


Smith  ▼.  Dirtis. 
Mic.  zo  Geo.  a. 
per  Hardwicke 
Ch.  J.  BulL 
N.  P.  140. 
AyMv.AjM. 
Hill.  %  Geo.  a. 
C  B 
B0U.N.P.144. 


SheUy's  cafe. 
Balk.  396. 


So  if  the  inventory  produced,  and  containing  the  ac- 
count of  the  debts  due  to  the  teftator's  eftate,  does  not 
diftinguifh  between  thefperate  and  defperate  debts,  it  will  be 
fufficient  to  charge  the  executor  with  the  whole  as  affets, 
and  put  him  to  prove  if  any  of  them  were  defperate: 
As  if  the  article  was,  <f  Item  for  debts  due  and  owing, 
which  I  admit  myfelf  to  be  chargeable  with  when  reco- 
vered." 

But  all  die  fperate  debts  are  affets  in  his  hands  ;  for  it  is 
faying  that  he  may  have  them  for  demanding,  unkis  the 
demand  and  refufal  be  proved. 

TaylorandHol-      2*  Where  *e  plaintiff  has  taken  a  judgment  of  affets, 

man  ▼,  Roberts,  q^ando  acciderint,  agatnft  an  executor  who  had  pleaded  plene 

Sitting  after      adminijlravit,  he  (hall  not  in  a  fubfequent  action  againft  the 

BiS #Ni?'i6a  executor>  *uggefting  a  devaflavit,  be  allowed  to  go  intoevi- 

""    •    *  dence  of  affets  having  been  in  the  defendant's  hands  before  that 

judgment :  for  by  fo  taking  his  judgment,  he  had  admitted 

that  the  defendant  had  fully  adminiftered  to  that  time, 

3.  If  the  defendant  pleads  plene  adminiftravit  to  an  a&ion 
of  debt)  it  admits  the  debt ;  for  it  is  for  a  fuin  certain :  but 

it 


Saunderibnv. 
Nicholle. 
Sh«w.  8r. 
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kis  otherwife  in  affumffa,  which  Is  for  a  fum  uncertain  and 
in  the  form  of  damages ;  for  there  the  plaintiff  muft  prove 
his  debt* 

4.  If  to  an  a£tion  of  debt  on  a  bond,  and  plene  adminiftra-  6.  C. 

vit  pleaded,  the  defendant  offers  proof  of  payment  of  another 

bond,  he  muft  prove  that  it  was  fealed  and  delivered  (that 

is,  was  a  complete  deed  intitled  to  priority)  ;  but  if  the  ac- 

*      tion  was  on  a  Ample  contra&,  payment  of  other  debts  is  only 

necefjary  to  be  proved  \  becaufe  if  there  was  no  bond,  it  is  ! 

a  good  adminiftration  in  that  a£tion ;  for  the  Ample  con* 
trad  demands  are  in  the  fame  degree* 

5-  "As  it  was  before  obferved,  that  by  priority  of  ac- 
a  tion  a  right  attached  to  the  perfon  who  brought  the  ac- 
"  tion,  by  no  artificial  reference  of  the  filing  of  the  bill 

*  to  the  ftrft  day.  of  term,  fliall  the  executor  or  adminiftra- 

#  tor  be  injured/' 

For  if  to  plene  adminiftrav it-  the  plaintiff  replies  affets  at  Mzn  v<  Adams, 
the  time  of  4iis  exhibiting  his  bill  (viz.  on  the  firft  day  of  1  Sid. 439, 
term)  if  it  appears  in  evidence,  that  the  bill  was  not  filed 
for  fome  days  after,  the  defendant  fliall  have  the  advantage 
of  {hewing  the  true  time  of  filing  the  bill,  and  he  (halt  not 
be  bound  by  the  reference  of  it  to  the  firft  day  of  term ;  but 
he  /hail  be  altewed  all  payments  made  before  the  real  filing 
Of  the  bill 

But  if  to  ^/*»*  adminiftravit  the  plaintiff  replies  affets  at  Bull.  N.  P.  144  * 
1      the  time  of  filing  out  his  original,  viz.  on  fuch  a  day,  and 
the  defendant  rejoin9  that  he  had  no  affets  then,  on  which 
ifliie  is  joined,  the  plaintiff  need  not  give  in  evidence  a  copy 
of  the  original  to  prove  jhe  time  of  its  being  taken  out,  be-  • 

caufe  the  defendant  admits  it  by  his  rejoinder. 

6.  If  an  executor  compounds  with  the  creditors,  and  after,  Per  Holt,  Ch.  J. 
X  the  /bit  of  any  of  them,  pleads  plene  adminiftravit,  proof  P**5**  *■  Ann- 
of  the  compofition  would  be  conclufive  of  affets,  nor  would  *jj£  n-p!  144. 
the  court  fuffer  him  to  give  evidence  of  no  affets. 

7.  In  debt  on  a  bond  and  plene  atiminiliravit  pleaded,  cicrcrlcy  ▼. 
the  plaintiff  proved  payment  of  intereft  by  the  defendant  exe-  Brett. 

I     actor  from  the  teftator's  death,  for  four  years,  to  the  time  ^Winton&in-. 

bringing  the  adion  ;  this  was  held  to  be  good  and  admif-  ^^corim 
i     fible  evidence  for  the  plaintiff,  but  not  conclufive.  Jtlft.  AfliharfL 

2.   OF    THE    EVIDENCE    OJI    THE    PART   OF   THE 
DEFENDANT. 

I.  In  debt  on  a  bond,  the  defendant  pleaded  that  the  mo-  Titiuv.  Lad? 
*ey  was  lent  from  the  2+tb  ofAuguft  to  the  %\th  of  May,  for  a  Prefton. 

premium  *  8tw«  6& 
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premium  of  150  guineas  ;  on  evidence,  it  appeared  to btfbr 
nine  months.  It  was  obje&ed,  That  there  was  a  variance  \  for 
the  months  fhould  be  lunar  months,  and  fo  that  the  con- 
trad  would  not  reach  to  the  24th  of  May  ;  but  it  was  ad- 
judged, "That  the  time  fhould  be  governed  by  common 
understanding,  which  was  calendar  months  5  and  fo  that 
♦  there  was  no  variance.'* 

2.  In  debt  for  rent,  and  nil  debet  pleaded,  the  defendant  may 
Salk.  "»78.         g*ve  thcjtatute  of  limitations  in  evidence  ;  for  the  ftatute  is 
in  the  prefent  tenfe,  and  fo  makes  it  no  debt  at  the  time  of 
pleading  ;  but  it  is  otherwife  in  affumffit. 

1  Sid.  151/  S°?  OD  tne  ^ame  iffuci  the  -defendant  may  give  entry  end 

expuljion  in  evidence* 

Co.  Litt.  »8i.  3*  Upon  plene  adminijlravit  pleaded  and  iffint  riens  inter 
mains,  if  it  be  proved  that  the  defendant  had  efFeds  of  the 
teihitor's  in  his  hands,  he  may  give  in  evidence  that  he  paid 
to  that  value  of  bis  own  money,  and  need  not  plead  it. 


• 


1  Mod.  174.  So  he  may,  on  this  iffiie,  give  in  evidence,  That  be  wit 

but  executor  durante  minor e  atate  \  that  hi  paid  debts  and  fr- 
gacies  \  and  that  be  had  delivered  over  the  refidue  of  the  teftator9' 
ejiate  and  effects  to  the  infant  when  be  came  of  age  ;  for  bis 
power  then  ceafes,  and  the  new  executor  then  becomes 
}iable  10  a&ions :  but  he  will  be  anfwerable  for  fo  much  as 
he  has  wailed  ;  and  the  new  executor  has  his  remedy  againft 
him.  It  is  laid  in  this  cafe,  that  he  is  not  liable  at  other 
mens  fuits ;  but  in  6  Co.  Packman* s  cafe,  and  Latch.  60,  it  is 
faid  he  is  :  of  which  laft  opinion  Jujl.  Butter  feems  to  be. 

Packman's  cafe.  The  decifion  in  Packman**  cafe  is,  That  if  an  adminiftra- 
6  Co.  186.  tion  be  to  one,  which  is  afterwards  repealed,  and  admini- 
ftration  granted  to  another,  that  all  difpojitions  and  pay- 
ments made  by  the  firft  adminiftrator,  while  his  admiiri- 
ftration  remains  unrepealed,  (hall  be  good ;  but  if  he 
waftes  the  goods,  that  any  creditor  may  charge  him  in 
debt. 

4.  OF  THE  VERDICT  AND  JUDGMENT. 

Pit  wild  Jnft.      1.  The  jury,  befides  finding  the  debt,  ought  to  give  da- 
p  -(;\  rnages  for  the   detention,   which    is   ufually  one    lhilling, 

buil.N.p  17  3.  *ougn  undcr  particular  circumftances  it  may  be  more; 
a?  where  the  principal  and  intereft  due  on  a  bpnd  exceed  the 
penalty:  in  fuch  cafe  the  jury  ought  to  gjfve  tine  refidue  in 
damage,  as  well  as  in  debt  on  a  Angle  lull.  FuL  a  Term 
*##.  389. 
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And  this  is  now  fettled,  that  the  jury  may  fo  find?  tho'  14.  Lonfdale 
(Contrary  to  the  cafe  of  White  v.  Scaly  >  Dough  49.  in  which  v.  Church, 
it  is  decided,  That  in  debt  on  a  bond,  no  more  is  recover-  agTcrm.Rcp. 
able  than  the  penalty. 

2.  u  Where  this  a&ion  is  founded  on  a  contract  for  a 
tc  fpecific  fum,  and  that  grounded  on  the  agreement  itfelf, 
"  the  plaintiff  can  recover  only  that  fpecific  fum,  and  there 
u  can  be  no  apportionment." 

As  where  the  plaintiff  declared  in  debt,  on  an  agreement  Counters  of 
to  pay  him  100/.  per  ann.  for  his  trouble  in  collecting  rents,  J^*nw,th  v# 
and  brought  his  action  for  75/.    for  three  quarters  falary,  x  $^6^* 
and  had  a  verdid  for  it  in  C.  P.  judgment  was  reverfed  : 
for  it  was  an  entire  contract  for  a  year's  fervice,  and  there 
could  be  no  apportionment  for  a  lefs  time. 

This  was  the  law  as  formerly  held,  viz.  That  in  all  cafes  Ayiettv.Lo^e. 
of  debt  the  plaintiff  muft  recover  the  fpecific  fum  he  went  *  Black.  Rep. 
for  in  his  declaration  ;  but  the  law  has  been  altered  in  re-  1%%lm 
fpeel  to  fimple  contracts. 

And  it  is  now  fettled,  that  in  an  a&ion  of  debt  on  a  fim-  Mc  Qufflon  ▼- 
pic  contraft,  the  plaintiff  may  prove  and  recover  a  lefe  fum  °°x- 
*han  he  demanded  by  the  writ.     Ante.  206.  H- Blackft*  RcP« 

a  So  though  the  debt  is  by  fpecialry,  if  it  depends  on  Salk.659. 
?*  femethipg  ejtrinfic   (as  rent,  ex.gr.)  there  the  plaintiff  per  Holt,  C.  J. 
^  mav  have  a  verdi<St  for  what  is  really  due,  though  more 
5  is  demanded." 

2., "But  as  a  fum  certain  is  always  claimed,  the  ver-  Co. Liu. 
tt  did  muft  go  to  the  whole  of  it ;  that  is,  if  the  jury  find  **7-*- 
"  part  to  be  due,  they  muft  find  nil  debet  to  the  reft. 

For  where,  in  debt,  on  a  charter  party,  wherein  the  de-  Hooper  v. 
fendant  covenanted  to  pay  fifty  guineas  per  month,  and  Shepherd, 
plaintiff  declared  for  500/.  due  on  balance  on  that  account,  *  St*^ I049' 
the  defendant  pleaded  payment  for  all  the  time  the  Ihip  was 
in   bis   fervice,  and  iffue  being  joined  thereon,    the  jury 
found  that  37  3/.  remained  unpaid  ;  but  faid  nothing  U  the 
reft  of  the  500/.     This  was  in  C.  P.    and  judgment  was 
Teverfed;    for  the  jury  had    not  anfwered   to  the   whole 
demand,  and  fo  the  defendant  might  be  called  upon  again. 

3.  If  an  executor  pleads  plene  adminijlravit^  and  iffue  is  Co.Litt.a*7.ai 
joined  thereon,  and  the  jury  find  that  the  defendant   had 

goods  in  his  hands,  but  do  not  find  the  va/ue>  the  verdict  is 
void  for  uncertainty. 

If  thfe  jury  find  ajfets  in  Ireland^  it  fhall charge  the  exe-  Richardfon  y. 
cutor  j  for  fuch  are  aflets  every  where,  and  the  jury  may  5°™?" 
Wircofthem.  &&*' 

2.  AS^pafc  6  Co,  46 


264 


Bridget  ▼- 
WiUiamfOd. 
9  Stra.  8Z4« 


Darby  v. 
Wilkin.. 
S  Stra.  957- 


Matfen  ▼. 
Touchet, 
a  $lack.Rep. 
706. 


Gowlettv. 
Hmforth. 
a  Black.  Rep. 
958. 


Bonafoiwy. 

Rybot. 

3  Bvr.  13/0. 


DEBT. 


2.    AS    TO    THB    JUDGMENT. 

Courts  of  law  formerly  confidered  the  penalty  of  the  bond 
as  the  debt,  and  gave  judgment  accordingly.  This  drove 
the  defendant  into  Chancery,  where  the  decree  gave  only 
what  was  really  due  for  principal,  intereft,  and  cods.  For 
remedy  of  this  it  was  ena£ked,  by  ftat.  4  &  5  Ann.  c.  16. 
"  That  in  all  a&ions  brought  upon  bonds,  in  which  is  a 
a  condition  or  defeafance  to  be  void  on  payment  of  a  leffei 
a  fum  at  a  day  certain,  if  the  defendant  dull  brine  into 
«  court  all  the  principal,  intereft,  and  cofts  of  fucn,  the 
"  money  fo  brought  in  (hall  be  deemed  a  fall  discharge,  and 
#  the  court  (ball  give  judgment  accordingly." 

Under  this  ftatute  it  has  been  held, 

I.  That  where  the  bond  is  to  pay  a  fum  of  money  by  in* 
ftalmenU)  upon  failure   of   payment  of  any,    and  a&on    M 
brought   on    the  bond,    the  defendant    may,    under   the  / 
ftatute,  bring  the  arrears,  &c.  of  the'laft  inftalment  into 
court. 

But  where  the  bond  is  in  that  form,  and  default  made  in 
flie  payment  of  any 'of  the  inftalments,  the  plaintiff  mej 
fign  bis  judgment  for  the  whole  fum,  hut  not  take  out  execution 
till  the  inftalment 5  become  due. 

So  where  the  bond  was  for  a  fum  of  money  payable  at  ■ 
the  end  of  three  years,  but  the  intereft  by  half-yearly 
inftalments :  On  default  of  payment  of  one  naif  year's  in- 
tereft, the  court  allowed  the  plaintiff  to  fign  judgment  for 
the  whole  fum,  though  not  then  due,  but  with  ftay  of  exe- 
cution on  payment  of  the  intereft  then  due. 

"  But  in  thefe  cafes  the  bond  muft  be  (imply  for  the 
"  payment  of  money  by  inftalments." 

For  where  it  was  fb  referved,  but  tjiere  was  a  further  fi 
condition,  "  That  if  any  of  the  inftalments  was  unpaid, 
that  then  the  bond  fhould  ftand  in  full  force  for  the  principal 
and  the  intereft  then  due."  Default  being  made,  the  court  ' 
refuted  to  ftay  proceedings  on  payment  of  what  was  due 
for  the  inftalments,  but  gave  judgment  for  die  whole  money 
then  unpaid. 

So  where  a  bond  was  for  payment  of  a  fum,  of  money  ' 
at  a  day  certain,  and  the  parties  agreed -mat  it  fhould  be 
paid  by  inftalments,  and  the  agreement  contained  a  defea- 
sance, which  was  to  be  abfolute  if  the  payments  were  regularly 
andpunftually  made  >  if  not,  to  be  void;  default  being  made 
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In  payment  of  one  instalment,  the  court  held  the  defeasance 
void,  and  that  the  plaintiff  might  have  judgment  on  the  firft 
bond  for  what  was  done. 

2.  The  bail  in  any  a&ton  are  only  liable  to  the  debt  fworn  Martinv.Moor. 
to  andcofts,  not  to  the  fum  recovered  by  verdi£k,  if  more.  *  Str*«  9**« 
Dough  316. 

This  is  the  cafe  in  the  King's  Bench?  but  in  the  Common  Mitchell  ▼. 

Pleas  the  bail  are  liable  to  the  wfiole  extent  of  the  penalty  5  Gibbons. 

that  is,  to  double  the  fum  fworn  to.  H;  3Ucfc  ***• 

70. 

So  in  the  King's  Bencby  the  bail  in  error  are  not  liable  be-  Frith  ▼.  Lcrour. 
jond  the  original  judgment  and  cofts  5  that  is,  not  to  intereft  *TennRep.i7. 
from  the  time  of  fuch  judgment  to  its  affirmance  in  the  Ex- 
chequer Chamber ;  but  they  are  liable  to  the  intereft  fubfc- 
quent  to  the  affirmance  of  the  judgment. 

3.  If  mere  is  a  judgment  againft  two,  and  one  of  them  Ed&r  ▼.  Smart, 
dies,  the  plaintiff  may  have  execution  againft  the  fur-  SirTh.Ray». 
rrror.  a6. 
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CHAPTER    III. 

The  A6li<m  of  Covenant 


COVENANT  is  an  aftion  brought  for  the  recovery  tf 
damages,  for  breach  of  any  agreement  entered  into  by 
deed  between  die  parties. 

P.  N.  B.  j4o.         7* his  agreement  muft  always  be  by  deed ;  but  the  wBdoa 
lies  equally  whether  it  be  by  indenture  or  deed-poll 

^Mm^^^     .^° l*  ^e  agrecm£nt  IS  by  indenture,  it  is  fufficient  to  main- 
Cro.  EUzl  2xs.    tom  ^e  a&ion  agatnft  the  covenantor  that  be  has  fealed  it  and 

delivered  it  to  the  covenantee,  though  die  covenantee  himfdf 

never  fealed  it. 

Covenants  are  either  in  deed  or  in  law. 

i  C*  Sew  Covenants  in  deed  are  fuch  as  are  exprefcly  mentioned  and 

recited  in  the  agreement  between  the  parties. 

Covenants  in  law  are  fuch  as  the  law  raifes  or  implies, 
though  not  expreflfed ;  as  if  the  leflbr  dentifes  to  the  kffee 
by  deedy^r  a  certain  timey  the  law  always  implies  a  covenant 
on  the  leffor's  part,  that  the  lettce  Jball  quietly  enjoy  during  the 
term. 

Covenants  again  may  be  confidered  with  reference  to  the 
pbje£t :  as  real  ox  perJonal\  that  is,  annexed  to  the  hniy  or 
merely  to  the  per/on. 

In  treating  of  this  a&ion,  I  fhall  confider  U,  I.  With  re- 
ference to  the  contract  or  agreement :  2.  With  reference  to 
the  perfon :  3.  The  pleadings :  4.  Evidence :  5.  The  vcr- 

di&  and  judgment. 

1.  OF  COVENANT  WITH  REFERENCE  TO 
THE.  CONTRACT. 

Under  this  I  (hall  confider,  ift.  The  creation  of  cove 
nants.     2dly,  Tne  conftru&ion  of  covenants.     ^Hy,  Cove 
nants  fecured  by  bond.    4thly,  What  (hall  be  a  Breach 
covenant. 

i.  0 
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I.  OF  THE  CREATION  OF  COVENANTS. 


I.  There  is  no  need  of  the  word  covenant y  nor  of  any  lRollAbr^iS. 
particular  form  of  words  to  conftitute  a  covenant  in  deed; 
for  any  thing  under  the  hand  and  feal  of  the  parties  import- 
ing <**  agreement  (hall  fupport  this  action,  as  amounting  to  a 
covenant. 

As  in  die  cafe  of  a  leafe  of  fcnds,  in  which    are  the  x  Roll  Ar.  519. 
words  tf  yielding  and  paying"  fo  much  rent:  this  is  a  cove-  x  vent.io. 
riant,  and  this  a&ion  lies  for  the  non-payment ;  for  it  is  an 
agreement  for  the  payment  of  rent,  which  amounts  to  a  cove- 
nant. 

So  where  in  a  leafe  of  mills  were  thefe  words,  &  And  the  Brett  t. 
kflee  (hall  repair  the  mills;''  thefe  words  were  held  to  make  Cumberland, 
a  covenant,  for  it  was  the  clear  agreement  of  the  parties;  and  S*V1C'/9?' 
Being  by  indenture,  it  is  the  words  of  both.  p    I3 

So  in  indentures  of  apprenticelhip,  where  there  are  no  Walked  cafe, 
formal  words,  but  only  an  agreement  that  the  mafter  (hall  RollAbr.jio^ 
do  this,  and  the  apprentice  that ;  yet  it  is  a  covenant  on  both 
fides. 

*  But  where  the  word  covenant  is  wanting,  the  words  trnift 
a  import  an  agreement,  or  the  adhon  will  not  lie." 

As  if  the  leflee  for  year*  covenant  to  repair,  S3c .  pro-  Holder  ▼. 
vided  always,  and  it  is  agreed,  «  That  the  leffor  fhall  find  Tay,or- 
timber :"  this  makes  a  covenant  on  the  part  of  the  leffor,  lR°aAbr-5i$- 
and  is  a  qualification  of  the  covenant  of  the  leflee.     But  if 
the  words  had  been  only  «  That  the  leflee  would  repair, 
provided    always    that    the    leffor    fhould    find    timber," 
(without  the  words  «  it  is  agreed")  this  would  create  no 
covenant  on   the  part  of  the  leffor,  but  would  be  a  condi- 
tion precedent  the  performance  of  the  leffee's  covenant  to 
repair. 

2.  tt  Covenants  in  law  differ  in  this  refpedt  from  cove- 
a  nants  in  deed,  that  the  thing  to  be  performed  in  the  cafe 
"  of  covenants  in  deed  is  founded  on  the  words  which  ex- 
u  prefs  what  is  to  be  ffone  (as  yielding  and  paying,  imply 
u  covenants  to  pay  rent) ;  but  covenants  in  law  do  not  fol- 
tt  low  the  words,  but   are   the  implications  of  law  raifed 

*  from  the  exprefs  covenants,  and  required  to  be  perform- 

*  ed  as  neceflary  to  the  enjoyment  of  the  exprefs  cove- 
^nant,"  * 

*AS  v  ^f  iSlfV*  1CafeS  f°r  yCarS  by  **  WOrds  "  conceffl  »**■  cale. 
e  dwu/t :     Thefe  words  import  a  covenant  in  law  on  the  4  Co.  80. 

partCarth-9** 
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part  of  the  leffor  that  he  has  a  goed  title,  and  therefore  if  thef 
leffee  is  evided,  he  may  maintain  an  a&ionof  covenant:  for 
by  reafon  of  the  defefr.  of  the  leffor's  title,  he  could  not  enjoy 
the  demife  which  had  been  made  to  "him. 

Andrew^  cafe.        So  upon  die  words  conceffit  &  adfirmam  tradtdit,  covenant 
Cro.  Eliz.  aj4-  lies  againft  the  leffor  if  he  enters  :  aliter  if  aftranger  eaten, 
unlefs  there  is  an  exprefs  warranty. 

3.  u  A  recital  ef  an  agreement  in  the  beginning  of  a  deed 
"  fhall  create  a  covenant  upon  which  this  adtion  will  lie." 

As  where  on  the  demife  of  a  coal-mine,  it  was  recited, 
cc  That  before  the  fealing  of  the  indenture  it  had  been 
agreed  that  the  plaintiff  fhould  have  the  third  part  dug,  &c.H 
On  an  a&ion  of  covenant  being  brought  on  this,  it  was  ob- 
jected, That  there  was  no  covenant  that  the  plaintiff  was  to 
We  the  third  part.  But,  per  Hal*h  were  it  but  a  recital, 
that  before  the  indenture  they  were  agreed,  it  is  a  covenant  \ 
fo  to  fay,  "  whereas  it  was  agreed  to  pay  2o£"  for  now  the 
indenture  confirms  the  former  agreement  by  fuch  declaration, 
apd  makes  it  a  covenant. 

So  where  the  defendant  by  deed-poll  reciting,  That  he 
was  poffeffed  of  certain  lands  for  years  by  good  and  lawful 
conveyance,  affigned  the  fame  with  divers  covenants  and 
agreements,  and  gave  bond  for  performance,  it  was  refolved. 
That  the  recital  was  to  be  held  as  within  the  condition  of  the 
bond,  and  that  if  he  had  not  the  intereft  in  the  lands  as  re- 
cited by  good  and  lawful  conveyance,  that  the  bond  was  for- 
feited. 

4.  "  Where  a  covenant  refers  to  a  preceding  inftrument 
"  upon,  which  it  is  founded,  that  inftrument  fl}5l  determine 
t'  the  covenant j  that  is,  the  covenant  fhall  extend  as  for  as 
u  the  inftrument,  and  no  farther." 

As  where  the  defendant  married  Rebecca  Morfey  widow,  ! 
who  had  iffue  by  a  former  hufband,  John,  Samuel,  Daniel 
and  Nathaniel;  to  all  of  whom,  except  Nathaniel,  their  father 
had  left  by  will  50Z.     The  defendant,  before  the  marriage 
took  place,  reciting  the  faid  will  as  it  was,  covenanted  toffj  ; 
the  legacies  devifed  by  it,  viz.  50I.  to  Johnx  Samuel,  Danit\  j 
and  Nathaniel.     On  covenant  brought,  the  defendant  pfreair  j 
ed  performance,  viz.  50/.  to  John,  Samuel,  and  Daniel;  afl 
the  plaintiff  demurred  for  caufe  that  he  had  not  paid5&£ 
Nathaniel,  according  to  his  covenant ;  but  it  was  adjudge! 
That  as  the  covenant  was  to  pay  the  feveral  legacies  bequeath 
edby  the  willy  that  that  fhould  rule  the  extent  of  the  cove- 
nant ;  and  as  no  legacy  was  in  the  will  given  to  Nathaniel,  h< 
fhould  recover  nothing, 

5.  «Bu 
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J       5.  u  But  wbeae  a  covenant  is  feivaded  on  a  conveyance  <rf 
I     a  an  eftate  v  if  the  eftate  intended  to  be  conveyed  is  void,  the 
tt  covenant  is  void  alfo." 


As  where  the  conveyance  was  "  a  grant  of  fo  much  of  Capenhurft  ▼, 
a  term  as  mould  be  unexpired  at  the  death  of  J*99  and  £^ln,|!*ft' 
covenant  for  quiet  enjoyment  and  bond.     This  conveyance    *r    *     ynfc 
being  void,  on  account  of  the  uncertainty  of  the  time  of 
its  commencement  and  end    (Co.  Lift.  45.  b.)  the  cove- 
nants were  adj  ridged  to  be  void,  as  they  depended  on  the 
errate. 

"  But  it  is  otherwife  where  the  covenant  is  independent 
"  of  the  eftate,  as  to  pay  money,"  &c. 

As  where  the  plaintiff  declared,  that  the  defendant  by  Northcote  v. 
Us  deed  did  grant,  bargain,  and  fell  to  tjie  plaintiff  and  his  UndcrhilL 
heirs,  provided  that  if  the  grantor  paid  fo  much  money,         *"' 
that  it  fliould  be  lawful  for  him  to  re-enter,  and  that  he 
covenanted  to  pay  the  money  ^  and  breach  affigned  the  non-pay- 
ment of  the  money;  nothing  in  foSi  patted  by  this  deed 
for  want  of  inrolment,  and  it  was  therefore  argued  on  the 
authority  of  the  laft  cafe,  that  the  a&ion  would  not  lie ; 
but  it  was  held  by  Chief  Juftice  Holt,  That  in  the  laft 
Cafe  the  cpvenant  referred  to  the  eftate,  and  was  to  wait: 
OH  it,  and  that  therefore  if  no  eftate  was  granted  or  patted, 
the  covenant  failed;   but  that  in  this  cafe  the  covenant 
was  feparate    and  independent,    and  it  was  not  material 
whether  any  eftate  patted  or  not  >  and  the  plaintiff  had  judg- 
ment. 


2.   OF  THE  CONSTRUCTION  OF  COVENANTS. 

ift.   Of  Covenants  in  general,    adly,  Of  fpecial  one9 
ufual  in  conveyances. 

i.  Of  Covenants  in  general. 

1.  a  The  diftin&ion  between  the  conftru&ion  of  cove-  Per  Lord  Manf- 
"  nants  implied  by  operation  of  law,  and  exprefs  covenants,  field,  in  Shub- 
u  is,  That  exprefs  covenants  are  taken  more  ftri&ly ;  and  a  ric£  v-  *&*"»• 

*  man  may  without  confideration  enter  into  an  exprefs  cove-  3    urr' l  37" 
tt  nant  by  hand  and  feal,  to  the  performance  of  which  he  is  at 

*  qil  events  bound." 

As  in  this  cafe,  where  a  mafterof  a  fliip,  by  charter-  Shubrick  v.Sal- 
party,  covenanted   to  be   at  Carolina  by  a '  certain  time,  mon« 
though  it  appeared  that  it  was  impoffible  that  he  could  be  3  BwT' l637' 
tat  at  the  time,  from  floras  and  other  caufes;   yet  it 

was 
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was  hdd  that  he  was  botmd  to  goat  afl  events,  and  to  fe  lia- 
ble on  the  covenant. 

"  For  where  the  covenant  is  exprefs,  there  mult  be  an 
«  abfolute  performance,  norihaHitbedUchargedbyanyool- 
u  lateral  matter  whatever." 

KfonkT.Cooper.  As  where  in  covenant  for  a  year's  rent  front  Michaelmas 
aftn.  763.  j^2j  to  ^26,  the  defendant  fhewed  upon  oyer  of  die 
leafe,  ,that  he  as  leffee  by  covenant  was  bound  to  repair  in 
all  cafes  except  fire,  and  then  pleaded,  that  before  Michael 
mas,  1725,  thepremifles  bad  been  burned  down,  and  not  re- 
built by  the  plaintiff  during  the  whole  year,  fo  that  be  bad 
no  enjoyment  for  the  whole  time  claimed.  But  on  demurrer} 
the  plaintiff  had  judgment;  for  the  covenant  to  pay  rent 
was  abfolute,  and  if  the  defendant  had  any  injury,  he  mould 
have  his  remedy,  but  could  not  fet  it  off  againft  the  demand 
•  for  rent. 

But  note  thefe  exceptions: 

folk.  19k  I.  If  a  man  covenants  to  do  a  thing  which  then  is  lawful, 

and  ajlatute  comes  which  declares  it  unlawful,  or  hinders  bint 
from  doing  it,  the  covenant  is  annulled  by  the  ftatute. 

2.  If  a  man  covenants  not  to  do  a  thing  which  it  was  then 
lawful  for  him  to  do,  and  ajlatute  comes  which  compeli  him  to 
do  it,  the  ftatute  repeals  the  covenant. 

5.  But  if  a  man  covenants  not  to  do  a  thing  which  then 
was  unlawful,  and  an  ad  comes  and  makes'  it  lawful ;  yetfliall  - 
the  covenant  remain  unrepealed. 

2.  u  Covenants  are  to  be  conftrued  foas  to  haveeffefl, 
"  and  correfpond  with  the  intention  of  the  parties  at  the  tune 
"  of  making  them ;  therefore  a  performance  according  to  the 
u  letter,  and  not  according  to  the  fpirit  of,  the  covenant,  is 
**  not  a  legal  performance." 

Teat's  cafe.  As  where  the  condition  of  a  bond  was,  that  the  defendant 

Cro.  EHz.  7.       ihould  before  a  certain  day  deliver  to  the  plaintiff'  a  bond, 
Robinfon  v.       wherein  the  plaintiff  was  bound  to  the  defendant.     If  before 
f  SiMS.  S.  C.  t*1**  ^ay tlie  defendant/***  the  plaintiff  on  the  fond,  and  rtu- 
vers,  though  at  the  day  he  delivers  it  up,  yet  it  is  no  per- 
formance, for  it  could  not  be  the  intention  of  the  parties  that 
it  fhould  be  put  in  fuit. 

"  But  if  the  covenant  is  once  well  performed,  though  by  \ 
"  fubfequent  aft  it  becomes  ofno^jfe^  yet  it  is  a  fumcl 
«  performance." 

Leigh  &Han.        As  if  a  man  be  bound  that  his  fon  (who  is  then  an  inJ 
mer'scafe.         f^t)  ftull  before  fuch  a  day  levy  a  fine,  or  (being  inf 
iLeoo.s*>  an 
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4nnos  nubiies)  fhall  marry  B.\  daughter  before  fuch  a  day, 
and  before  fuch  time  the  fori  levies  the  fine  or  marries  the 
daughter,  and  the  Jim  is  afterward  reverfedfor  error +  or  t be 
fin  tobtri  he  comes  of  age  difagrees  to  the  marriage^  yet  is  the 
covenant  well  and  lufficiently  performed. 

3.  u  But  where  there  is  any  doubt  as  to  the  conftru&ion  of 
<c  a  covenant^  it  is  a  rule,  "  that  if  is  to  be  taken  in  thatfenfe 
u  which  is  moftftrong  againft  the  covenantor^  and  beneficial  to 
a  the  other  party  ." 

Therefore,   where  the    defendant  covenanted   with   the  Hooka  v. 
plaintiff,   that  if  he   would  marry  •  his   daughter,   that  he  Swain, 
would  pay  him  20/.  per  ann.  without  faying  for  how  long,  it  *  *??* t0%* 
*as  held  that  it  fhould  be  for  the  life  of  the  plaintiff  (the  X       X5X# 
grantee)  and  not  for  one  year  only.     Fot  fuch  conftruc- 
tion  was  moft  beneficial  to  the  granliee,  and  againft  the 
grantor. 

"  Therefore  covenants  being  intended  for  the  benefit  of 
"  covenantees,  by  no  ad  fhall  the  covenantor  be  allowed  to 
u  defeat  the  effect  of  his  own  covenant." 

As  where  the  defendant  covenanted,  *  That  the  plaintiff  GriffithT.Good- 
fhould  have  all  the  grains  made  in  the  defendant's  brewhoufe  hand. 
for  /even  years,"  and  the  breach  affigned  was,  that  the  de-  SwT.Raym, 
fendant  had  put  hops  into  the  grains^  by  which  they  werefpoiled,  JirTho  Tones 
and  the  catde  would  not  eat  them.     The  a£Hon  was  held  well  i9X. 
to  lie;  for  the  intention  of  the  parties  was,  that  the  plaintiff 
fhould  have  the  benefit  of  the  grains,  which  by  this  means 
wcreufelefs. 

So  if  I  covenant  to  leave  all  the  timber  which  is  grow- 
ing on  the  land  when  I  take  it,  and  at  the  end  of  the 
term  cut  it  downy  but  leave  it  therey  it  is  a  breach  of  the 
covenant 

4.  «  No  covenant  fhall  be  conftrued  to  a  greater  extent    - 
"  than  the  words  import." 

1.  In  point  of  time. 

1.  In  covenant,  the  plaintiff  declared,  on  an  indenture  Lord  Arlington 
in  which  it  was  recited,  "  That  whereas  Lord  Arlington  v.  Merrick, 
had  appointed  T.  Jenkins  to  be  his  deputy-poftmafter  y&r  aSaund.411. 
■  fix  months  next  eniuing,  and  the  faid  T.  Jenkins  covenanted,  3  Kcb" 45* 
that  during    the  time  he  fhould  continue  poftmafter,  he 
would  execute  the  office,   and  well   and  truly   pay    over 
fuch  monies  as  he  fhould  receive,"  &c.  &c.     The  defend- 
ant pleaded  performance,  and  the  plaintiff  replied,  That 
4e  (aid  Jenkins  had  continued  deputy-poftmafter  for  two 
3ms  afUr7  and  fuch  a  day  in  that  time  received  fo  much, 

and 
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and  had  not  paid  it  over.  Per  Cur.  No  a&on  of  covwtsi 
will  lie ;  the  indenture  limits  the  time  to  fix  months,  during 
which  the  covenant  continues,  which  being  expired,  the  coo* 
tinuance  muft  be  on  a  new  agreement,  not  on  the  firft  inden- 
ture ;  and  the  time  mentioned,  "  during  which  he  (hodd 
continue,  &c."  refers  only  to  the  fix  months. 

2.  Nor  to  take  in  more  perfons,  or  different  from  thofe 
mentioned  in  the  covenant. 

Woodroof  v.  As  where  tenant  in  tail,  reveffion  to  the  Queen  in  fee,  let 

Greenwood.  for  twenty-one  years,  and  covenanted  that  the  leflee  fhould  " 
T0'  '  *  '•  enjoy  "  againft  all  perfbns  except  the  queen,  her  heirs  or  fuc- 
ceffors,  being  kings  or  queens  of  England  -"  the  Queen  " 
granted  by  patent  her  reverfion  to  Tf^entworth ;  tenant  in  tail 
died  without  iffue,  and  Wentworth  entered  j  Upon  which  the 
plaintiff  (the  leflee)  brought  an  action  of  covenant^  audit 
was  held  well  to  lie,  for  this  covenant  did  not  extend  to  the 
patentee  of  the  Queen* 

3.  "  Nor  to  vary  the  duty  to  be  performed." 

City  of  London      For  where  the  city  of  London  covenanted,  tt  To  find  eight 
▼.  Greyme.        men  t0  grind  every  day  in  Bridewell  dock,  and  that  if  they 
ro.  jac.  1  a.    kjfej  jn  any  part)  ^^  tne  dcfenclants  fhould  retain  fo  much   " 

per  man  out  of  the  rent"  (the  city  being  leflbrs  of  the  huufe). 
»  The  defendants  pulled  down  the  corn-mill  and  erected  an 

horfe-mill,  and  then  wanted  to  deduft  fo  much  as  was  the 
allowance  for  the  eight  men;  but  it  was  adjudged,  That  it 
could  not  be  done,  for  by  the  change  of  the  fubj eft  the  covenant    , 
was  difcharged. 

Stephen* v.  Car-      So  where,  on  a  di  Ablution  of  partnerfhip between  the  plain-* 
Do? °ha  26        ^  anc' tne  defendant,  wno  were  wharfingers,  there  was  a 
°U*        "       qpvenant,  cc  That  the  plaintiff  fhould  have  a  moiety  of  the  ^ 
goods,  and  that  each  mould  bear  an  equal  (hare  of  die  ex- 
pence  of  weighing  and  dividing ;  but  that  the  plaintiff  fhould 
folely  bear  the  charges  and  expence  of  conveying  his  moiety 
of  the  goods  to  a  warehoufe  he  had  taken."     The  breach 
aifigned  was,  a  That  the  defendant  had  not  delivered  the 
moiety  of  the  goods ;"  and  on  demurrer  the  defendant  had" 
judgment;  for  there  was  no  part  of  the  covenant  to  deliver, 
and  therefore  no  action  lay  on  it:  though  it  had  been  other* 
wife  if  the  defendant  bad  obftru&ed  the  plaintiff  in  removing 
the  goods. 

4.  a  The  operation  of  a  covenant  muft  therefore  he  con 
"  fined  to  that  only  which  is  in  being  at  the  time  of  the  cov< 
«  nant" 

Davenantv.  As  wnere  in  a  leafe  made  by  the  bifhop,  was  thateove 

aLe^.ls         nant  ufual  in  bilhoPs  •«&*  tt  to  pay  aH  taxes »"  this  thai 
1  Vent.  3»3.  Q° 
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flbt  Be  cfciiftrued  to  extend  to  any  taxes  butfuch  as  were  in 
king  and ufe  before ;  that  is,  fyncdals,  procurations,  tenths, 
and  (bbfidi.es,  and  not  to  any  charges  Or  taxes  after  impofea\ 
or  of  another  nature. 

.  5.  fcxprefs  covenants  fhall  qualify  the  generality  and  ex-  Nolce'iafe. 
tent  of  covenants  in  law.  4  Co.  So. 

6.  Where  the  covenant  is  for  any  thing  which  is  either 
Contrary  to  law,  or  fuch  as  is  contrary  to  good  policy  to  fup- 
port,  this  adidn  cannot  be  maintained. 

Of  this  description  are  covenants  in  reflxaint  of  marriage,  Lowe  v.  Tten. 
or  in  refiraint  of  trade,     Vid.  chap.  2.  4  Burr.aaaj. 

Idly.  OF  PARTICuiAR  COVENANTS  USED  IN 
CONVEYANCES. 

Thefeare,  ift,  Topay  rent.    2<ily,  For  quiet  enjoyment,  x 
lly,  Tofave  harmlefs  from  all  perfons  claiming  title.  4thly,' 
Tot  to   affign.     5thly,  For  repairs.     6thly,  For  further 

afftnance.    7thly,   To  pay  taxes.    8thly,  Not  to  plough 

flfteadows. 

i.  Of  the  Covenant  to  pay  Rent. 

Where  the  leflee {covenants generally  to  pay  rent,  though  he  Balfour  vi 
1)4*  had  no  enjoyment  of  the  premises,  as  where  they  were  Wcfton. 
burned  down,  and  there  was  a  covenant  to  repair  in  all  cafes  L*?™1  R* 
except  that  of  fire,  yet  (hall  the  tenant  be  liable  for  allgrow- 
ing  arrears  of  rent  under  his  covenant. 

*  •  * 

2.  Of  the  Covenant  for  Quiet'  Enjoyment.      * 

,  r.  Where  there  is  a  covenant  for  quiet  enjoyment,  this  Tiffrkv.  Sir 
Jbatt  not  extend  to  a  tortious  ejeclment  or  eviftion  by  ajlranger,  William  fiffoc. 
hecaufe  that  for  this  wrong  the  leflee  may  have  his  remedy  J?ol>" 
hf  aaioh  againft  the  ftranger  himfelf ;  but  if  the  leflee  be  M* 

ejc&ed  by  the  leffor  himfelf,  there  the  leflee  may  have  co- 
venant. 

*  •  *  "        ;. 

But  if  the  ftranger  claims  by  elder  title  than  the  leflbr?,  the  *•  N.  Bi  34%;' 
Wtee  may  have  covenant  againft  the  leflbr;  for  he  then  can 
bavc  no  redrefs  againft  the  ftranger,  whofe  title  is  good  in 
fa*. 

2.  ft  is  faid,  that  if  the  leflbr  undertakes  expfefsly  that  the;  Ai*.Dxcrl$af. 
fefieefhall  enjoy  during  the  term,  "  quietly,  peaceably,  and  Hob.  35. 
Mthbut  interruption,"  this  Will  extertd  as  a  covenant  againjt 
^*    tiams  ejtftmtnts  whatever. 

T  But 
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But  this  feems  not  to  be  law*  for  in  this  cafe  whereon 
the  fale  of  lands  in  America,  the  defendant  covenanted  that 
he  had  a  good  title,  and  "  that  the  grantee  fliould  enjoy 
without  the  let,  interruption,  &c.  of  the  defendant,  ana 
his  heirs,  and  of  and  from  all  and  every  other  per/on  or  perfons 
whomfoever"  The  lands  in  queftion  were  feized  as  for- 
feited, by  the  States  of  America,  and  on  covenant  being 
brought  on  the  eviction,,  the  court  declined  going  into 
the  queftion  refpecling  the  legality  of  the  feizure,  Anuria 
being  then  declared  independent,  but  feemed  to  be  of  opi- 
nion, that  a  covenant,,  even  extenfive  as  the  words  in  this 
cafe,  fliould  not  extend  to  a  tortious  eviction  by  ariy  per- 
fan. 


Arg.Hob.  35.  However T  though  the  general  covenant  to  fave  hannlefs,. 
or  for  quiet  enjoyment,  does  not  extend  to  the  tortious  acb 
of  a  ftranger,  yet  the  leffor  may  covenant  againft  the  a3s  of 
a  particular  perfon  or  perfons  ;  in  which  cafe  covenant  wilt 
lie,  in  cafe  of  a  tortious  ejectment  by  them. 


Peny  v. 
Bdwards. 
I  Stra.460. 


Wbichcott  & 
alt.  v.  Nine. 
1  Brown!.  81. 


Gervis  v.  Peade. 
Cro.  Eliz.  6x5. 


Therefore  where  the  plaintiff  declared,  that  the  defendant 
had  fold  a  quantity  of  goods  to  her  teftatori  which  hadbeea  ! 
arretted  at  Archangel  by  one  Bell,  and  that  the  defendant 
covenanted  to  fave  him  harmlefs  from  any  cofts  or  charges  j 
relating  to  fiich  fetzure,  and  then  averred  that  Bell  having 
arretted  thofe  goods,  that  the  teftator  was  put  to  an  expence 
of  1500/.  refpe&ing  futh  arreft,  which  the  defendant  negledcd 
to  pay;  it  was  refoived,  That  though  Belts  a6t  might  hare 
been  tortious,  yet  that  the  defendant  having  exprefely  cove- 
nanted to  fave  the  teftator  harmlefc  againft  itr  that  heftouli 
be  liable, 

3.  "  The  breach  of  this  covenant  mutt  be  by  feme  a£t  in- 
•  confiftcnt  with  the  covenant." 

For  where  the  covenant  was  for  quiet  enjoyment,  without 
let,  trouble,  or  interruption  j  and  the  breach  alfignedwas, 
that  the  leffee  having  underlet,  the  leffor  had  forbid  the  tenant 
to  pay  his  rent :  it  was  held  to  be  no  breach ;  for  there  was  no 
ait  caufmg  a  breach. 

So  where  a  tenant  for  life  made  a  leafe  for  twenty-one 
years,  by  indenture,  and  covenanted,  tt  That  he  had  not 
done  any  act  to  prejudice  the  faid  leafe,  but  that  the 
leffee  fhould  enjoy  it  againft  all  perfons,"  The  tenant 
for  life  died,  and  his  leflbr  entered :  on  which  the  leflee 
brought  covenant  againft  the  executor  of  the  tenant  for 
life;  and  it  was  adjudged,  That  it  lay  not;  for  the  laft 
words,  that  the  leffee  fhall  enjoy  it  againft  all  perfons^  refers  to 

the 
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die  firft  words,  for  any  aft  done  by  him ;  and  fo  the  covenant 
was  not  broken. '  - 

But  an  aft  of  a  fervant  who  enters  by  command  of  his  maf-  Seaman  y. 

ter,  fliall  be  a  fufficient  breach  within  this  covenant.  Browning. 

I  Leon.  157. 

4.  But   where    the    covenant  is  for  quiet  enjoyment  Loyd  * .  Tom- 
againft  the  lawful  let,  fuiu  *ntry<>  or  eviftion  of  the  covenant  *£>•• 
torbimfelf,  bis  heirs  and  aJJignSy  a  difturbance  by  hirn,  if  done  B  £  *7    c°" 3* 
under  a  claim  of  rights  Is  a  breach  of  covenant :  as   here  Term  Rep.  671. 
where  ft  was  by  locking  up  two  pews  in  a  church,  which 

had  been  parcel  of  the  demife  on  which  the  covenant  was 
made:  and  the  grantor  fliall  not  be  admitted  to  fay  that 
the  aft  was  tortious*,  and  fo  not  within  the  covenant ;  nei- 
ther in  this  cafe  need  the  declaration  exprefs  the  difturb- 
ance to  be  under  a  claim  of  right,  it  clearly  appearing  to 
hefo. 

5.  a  Tfiii  covenant  for  quiet  enjoyment  is  ufually  from 
u  any  ads  of  the  leflfor,  or  any  claiming  under  him, 
44  Thofe  wild  claim  under  him  are  thofe  who  come  in  privity 
u  of  title,  as  heir,  executor,'  afEgnee" 

But  there  are  others  to  whom  this  covenant  extends. 

As  in  this  cafe,  where  feme  covert  feifed  in  fee,  (he  and  Hard  i: 
her  flufband  levied  a  fine  to  the  ufe  of  the  huiband  for  Fletcher.  u 
lilt,  with  power  to  make  leafes  with  the  ufual  reftri&ions,  Dou81-4> 
jemaiader-  to  tnjftees  to  fecure  the  wife's  jointure,   re- 
mainder over,  with  a  joint  power  of  revocation  during  their 
joint  lfves,    and  to  declare  new  ufes.     They  did  revoke 
and  declare   new  ufes,    taking   away  all  the   ufes   which 
followed  the  hufb'and's  effate  for  fife,  and  leafing  power* 
and  limiting    new  ufes  to    the  wife  for  life,   and   after 
fcveral  intermediate   remainders,   to  Lord  Tankerville  in 
tail    After  .this   new    declaration  of  ufes,    the   huiband 
made  the  leafe  in  queftionwith  the  covenant  for  quiet  enjoy-* , 
ment  againft  him,  and  all  claiming  under  him.     Lord  Tan- 
kerville having  evicted  the  leffec,  covenant  was  adjudged  to. 
lie  againft  the  executors  of  the  huiband;  for  though  the, 
eftatc  moved  from  the  wife,  yet  the  bufiand's  aJTent  being  ne- 
cejary  to  the  declaring  of  the  n*w  ufes.  Lord  Tankerville 
was  ?  perfon  claiming  under  him,  and  fo  within  the  cover 
aant 

3.  Of  the  Covenant  to  fave  harmlefe/ 

a  The  covenant  is  fimilar  in  its  nature  to  that  for  quiet 
*  enjoyment,  and  the  law  as  to  it  is  $e  feme/' 

Ta  There  file1 
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Therefore  this  covenant  is  not  broken  by  the  tortious  a8 
of  any  one  not  claiming  under  the  leflbr. 

*  For  where  the  leflee  of  a  term  rendering  rent*  afligned  it 
to  7*5.  arid  ^;  £.  covenanted  to  fave  the  ldfee  harmlefs  of  all 
tents  payable  to  the  leflbr,  and  afterwards  J.  8,  let  part  of 
the  land  to  the  firft  leflee,  and  his  hay  was  then  di/irainei 
for  renf-arrear ;  this  was  held  to  be  no  breach  of  the  cove- 
nant j  for  the  diftrefs  of  the  hay  was  unlawful  (it  being  be- 
fore^. ^3.)  and  a  trefpafs  1  and  the  fufferance  of  the  rent 
to  1*  in  arrear,  was  no  breach  of  the  covenant  without 
afhml  damage. 

4.  Of  the  Covenant  that  the  Leflee  fhall  not  alien 
or  afllgn. 

1.  Where  the  covenant  was  to  that  effeel,  tt  That  the 
leflee  fhoukl  not  affign,  transfer,  or  fet  over  the  faii  pre- 
mifles,  or  any  part  thereof/9  and  the  leflee  made  a  leaf e  for 
part  of  the  time,  it  was  adjudged,  that  fuch  undq-leafe  was 
no  aligning,  transferring.  Sec*  and  fo  was  no  breach  of  the 
covenant. 

2.  So  where  the  leflee  made  a  leafe  of  his  whole  term, 
but  reserved  the  rent  to  bintfelfc  it  was-held  to  be  no  affignmenU 
but  an  under-leafe,  though  leflee  parted  with  his  whole 
term. 


Fox  v.  Swan. 
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3.  So  where  the  covenant  was,  a  That  the  leflee  fliould 
not  affign  over  his  term  without  the  leflbr's  confent  firft  had 
in  writing,  and  the  leflee  devifed  the  term  without  any  fuch 
confent  obtained ;"  this  was  held  to  be  not  fuch  anafEgnmeat 
as  was  a  breach  of  covenant. 

4.  So  any  ajfignment  by  aft  of  law  is  not  a  breach  of  this 
covenant,  as  if  the  leflee  become  a  bankrupt,  an  affigmneitt 
under  his  commiflion  is  not  a  breach  of  the  covenant. 

Though  this  is  fo  laid  down  in  the  laft  cafe,  the  point 
feems  not  completely  fettled ;  for  in  this  cafe  where  the  quef- 
tion  was,  Whether  in  cafe  of  fuch  a  covenant,  an  executw 
could  aflign  for  to  carry  into  execution  the  purpofes  of  the 
will  ?  the  court  were  equally  divided. 

"  But  where  fiich  alignment  is  not  neceflary,  the  exe- 
"  cutor  ox  adminiftrator  {hall  be  ftridly  bound  by  fuch  a 
u  covenant." 

RocJ?  **"«  ^or  wn*re  the  covenant  in  a  leafe  was,  a  That  the 

^f™*'  leflee,    his   executors,    adminiftrators*   or  affigns,   ifcould 

Pafc.iSG.3.  ftQt/tfj  lety  pr  affign  over  the  whole  premifles  detailed,  or 
»Term&tp.  any 

4»J. 
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any  part  of  them,  without  leave  in  writing  firft  had  and  ob- 
tained," under  penalty  of  forfeiting  the  term,  and  die  lef> 
fte's  adminiflratrix  did  under-let  for  part  of  the  time.;  this 
was  held  to  be  a  forfeiture,  and  that  leave  by  parole  was  not 
Efficient. 

5.  So  where  the  covenant  was  not  to  affign  the  whole  or  Colling*  v.su1y, 
any  part  of  the  lands  demifed,  without  the  leflbr's  content,  Style  265, 
and  the  Jeffor  entered  intp  part  hirofelf,  and  then,  the  leflee 

affigned ;  this  was  held  to  be  a  breach  of  the  covenant,  not- 
withflanding  the  fetor's  entry. 

6.  If  the  leiTee  is  bound  not  to  alien  or  affign,  without  Bumper's  cafe, 
licence,  if  that  licence  i$  obtained,  ancj  an  alignment  takes  4  Co.  119. 
place,  the  aJ/Sgnee  is  not  bound  by  the  c&uenanty  but  may  alien 

without  licence  again  obtained  eyer  after ;  for  by  the  licence 
the  condition  is  gone  and  difpenfed  with. 

So  if  a  forfeiture  has  incurred  by  affignment,  if  the  leffor  %  Term  IUp. 
accepts  rent  afterwards,  it  is  a  waiver  of  the  forfeiture ;  but  ^°* 
in  fuch  cafe  |f  nroft  appear,  that  at  the  time  he  accepted  the 
rent  be  knew  of  die  forfeiture  incurred,  as  otherwife  he  (hall 
not  be  bound. 


5.  Of  the  Covenant  for  Repairs,  and  to  deliver  up 
in  good  plight  as  the  ILeffee  received  the  premifies. 

1.  If  the  leflee  covenants  to  keep  an  houfe  iarepair,  and  Fitzfr.Abr. 
leave  it  in  as  good  plight  as  it  was  at  the  time  of  making  titlc»  Covenant, 
the  ieafe ;  in  this  cafe  the  ordinary  and  natural  decay  is  no  fo1'  4' 
breach  of  covenant;  but  the  leJTor  is  bound  to  do  his  beft 
to  keep  it    in    the   fame    plight,   and  fo  fliould  keep  it' 
covered. 

And  where  there  is  this  covenant  on  the  part  of  theleffee,  T.N.B.34*. 
if  be  pulls  down  houfe  s,  or  fuffers  them  to  decay,  no  adion 
will  Ije  agatnft  him  till  the  end  of  the  term;  for  before  that 
time  %e  may  repair  them:  but  if  he  cuts  down  timber  or  trees , 
covenant  lies  immediately,  for  fuch  cannot  be  replaced  in  the 
fame  plight^  at  the  end  of  the  term.  Vy 

2.  u  A  general  covenant  to  repair,  and  to  deliver  up  in 
u  repair,  Audi-extend  to  whatever  erefiions  or  buildings  fliall 
*  be  railed  during  the  term." 

for  where  on  a  demife  of  three  mefluages  for  forty-one  Doufcv.Ewk. 
JOB,  .the  leflee  covenanted  "to  build  three  houfe s  in  the  31***264. 
ro^x  q£  tbofe  which,  were  then  ftandingy  to  maintain  the  ?  nCnt'  '**' 
hoofa  fo  to  be  erected,   and  to  deliver  them  up  in  fuf- 

ficient 
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ficicnt  repair."  The  leflce  erefted  five  houfes9  jmd  at  the 
end  of  tHeteiin  left  one  of  them  out  of  repair  :  covenant  was 
adjudged  to  lie;  for  the  covenant  to  leave  in  repair ihouli 
extend  to  all. 

3.  It  has  been  held,  that  if  the  leflbr  covenants  to  repair 
during  the  term  ;  if  the  leflbr  will  not  do  it,  the  Ieffce  may 
repair  and  pay  himfelf  by  way  of  retainer :  but  Hoby  Chief 
Jufticey  doubted  of  this,  unlefs  there  was  a  covenanttodedufi 
the  expence  of  the  repairs  from  the  rent. 

4.  If  the  coyenant  is,  <c  It  is  agreed  that  the  leflce  {hat 
keep  the  houfe  demifed  in  good  repair,  the  Uffor  putting  it  in 

^pt.iSid.4^3.  gwjfefairj''  covenant  lies  againft  the  lefior  on  thefe  words, 
if  he  does  not  put  it  into  repair.1 
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6.  Of  the  Covenant  foj:  further  Affurance. 

1.  "If  die  covenant  is,  "  That  fhe  party  fl)aU  make  fucb 
further  affurance  to  the  lefiee  or  purchafer,  as  his  couflfel 
fhall  devife,"  in  this  cafe  the  leffor  or  purchafer  kimfeli cannot 
devife  the  affurance  y  for  then  U  would  be  no  plea  to  fey*  owu\ 
cor.jilium  non  dedit  advifamentum  ;  but  the  counfel  (hould  <k- 
vife  it. 

And  where  the  covenant  is  the  fame  as  the  laft  cafe,  the 
counfel  Jhould  not  give  the  advice  or  notice  of  the  affurance  he 
had  devifed,  immediately  to  the  Uffor  or  bargainer ;  but  he 
fhould  give  it  to  his  client  the  leffee  or  bargainee,  who  {hould 
communicate  it  to  the  party  who  was  to  make  it.  " 

2.  If  A,  covenanted  with  5.  to  make  fuch  affurance  as 
BJs  counfel  fhould  advife ;  ift,  B.  muff  give  notice  of  the  aj- 

furance,  otherwife  A.  could  not  know  how  to  make  it ;  idly; 
B.  if  to  give  the  affurance  to  A.  for  his  perufaly  and  to  take 
advice  on  it,  and  A.  is  to  have  convenient  time  to  per- 
fect it. 

3.  If  the  covenant  be  to  make  further  affurance  at  all 
times  at  the  charge  of  the  covenantee,  the  covenantor  (hall 
have  a  reafonable  time  to  do  it,  after  having  notice  of  what  is 
intended. 


L 
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7.  Of  the  Covenant  to  pay  Taxes, 

x.  In  this  cafe,  the  rent  was  referved  in  the  leafe  to  be 
paid,  without  any  deduction  or  abatement  wbatfaevsr\  it  was 
neyerthelefs  refolved  in  this  cafe,-  that  as  by  the  land-tax- 
acV  the  tenant  i$  enabled  to  deduct  the  land-tax  out  of  his 

...      .v        .  .-        »    i      .     .      rent, 
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i  mnt,  that  he  has  a  right  in  all  cafes  fo  to  flop  it  put  of  the  rent 
to  his  landlord,  unlefs  there  is  an  exprefs  agreement  that  he 
Jbould  not. 

%.  Where  there  is  the  covenant  ufual  in  Jeafes  that  the  Hyde  v.  Hill, 
tenant  (hall   pay  all  taxes  (the  land-tax  only  excepted)  under  3  Term  Rep. 
this  claufe  the  landlord  is  only  bound  to  allow  the  land-tax  at  377' 
'the  rate  and  in  proportion  to  the  rent,  at  the  time  of  the  de- 
mife,  not  for  any  increafe  on  account  of  the  improvement 
of  the  eftate;    in   this  cafe  on  a  building  leafe,  the  JanqV 
tax  at  the  time  of  the  leafe  made  was.  3/.  8s.  but  in  con- 
fcquence  of  houfes  being  built,  an  addition  was  made  to  the 
land-tax  of  5/.  lis. :  it  wa$  adjudged,  That  the  leflpr  was 
oply  obliged  to  allow  the  3/.  8 s.  the  affeflment  when  the  leafe 
was  matfe. 

S.  Not  to  plough  Meadow,  and  to  ufe  tod  deliver 
up  the  Land  in  an  hufband-like  manner. 

In  this  cafe  it  was  decided.  That  this  covenant  (hall  only  gkipwith  v. 
exteiyi  to  what  was  really  meadow  at  the  time  of  the  demife\  GreeB. 
and  if  the  land  is  defcribed  in  the  leafe  under  the  title  of  x  Stra-  6l°- 
meadow,  which  in  faft  is  then  arable,  the  tenant  (hall  not  be 
eftopped  by  the  words  of  the  leafe,  to  prove  it  not  to  have 
been  meadow, 

2.  In  covenant  on  a  leafe  whereby  the  defendant  cove-  Watfon  ▼. 
.  ranted  to  ufe  the  land  in  an  hufband-like  manner,  and  to  Welch, 
deliver  it  up  in  like  condition.     In  fummingup  to  the  jury,  fj?011?1^ 
Juftice  Buller  laid  it  down,  That  it  was  matter  of  law  to  Ali*  '  W>Mb&' 
J    determine  what    was    ufing    the  land    in  an  hujfband-like 
|    manner,  and  gave  it  as  his  opinion,  that  under  fuch  a  cove- 
I    nam  the  tenant  ought  to  ufe  on  the  land  all  the  manure  made 
there,  except  that  when  his  time  was  out,  he  might  carry 
away    fuch    corn    and   ftraw    as  he   had  not   ufed  there, 
and  was  not  obliged  to  bring  back  the  manure  arifing  from 
it 

3-   OF  COVENANTS  SECURED  BY  BOND  OR  PENALTY. 

I.  "  There  is  a  difference  between  covenants  in  general  PerLord  Manf- 
u  and  covenants  fecured  by   a   penalty  or  forfeiture.     In  field  in  Lowe  v. 
I  u  the  latter  the  obligee  has  his  eleaion  to  bring  an  aftion  j^» 
tt  of  debt  for  the  penalty,  after  a  recovery  of  which  he  cannot  4        '      *' 
tt  again  refort  to  the  covenant;  becaufe  the  penalty  is  a  fatif- 
tt  faction  for  the  whole :  or  he  may  waive  the  penalty,  arid 

*  proceed  on  the  covenant,  and  recover  more  or  lefs  than  the     . 

*  penalty  toties  quoties." 

Another 


a8o  CpV£NANT, 

Another  diftin<£fton  is,  where  the  pepalty  is  only  in  Where 
ef  ftuhtjhmenty  or  in  terror  em,  and  where  it  makes  part  of  4c 
agreement  as  a  compenfation. 

4  Burr.  %%%%.        As  if  the  covenant  be  cc  not  to  plough  meadow,"  and  there 
Kolfc  ▼.  Ptter-  be  a  penalty  of  50/.  an  acre,  there  a  court  of  equity  will  rc- 
6*Brown  CtC     l*eve>  f°r  ^lere  me  P^aty  ,s  as  a  punifhment :  but  if  the 
Piri.  470.         covenant  had  been  "  to  pay  5/.  for  every  acre  of  meadow  . 
ploughed,"  this  is  part  of  the  agreement,  and* there  is  no 
■alternative;  it  is  the  particular  liquidated  fum  agreed  upon 
by  the  parties,  and  is  the  proper  quantum  of  the  damages . 
which  the  jury  ought  to  find, 

I^we  v.  Pecrt.       And  therefore  where  the  covenant  was  by  die  defend- 

*kid#  ant,  not  to  marry  any  one  except  the  plaintiff;  and  if  he 

did,  that  he  would  pay  her  1000/.  this  fum,  it  was  held, 

Should  be  the  fettled  quantum  of  the  damage's  to  be  found  by 

the  jury. 

Brigftodc  ▼.  2.  A  difference  is  alfo  to  be  observed  between  affigning  a 

fit?°*j?5^  breach  on  an  action  of  covenant  and  in  debt  on  a  bond  for  the 
*  ^  i'  P1'  performance  of  covenants  :  That  in  covenant  it  is  fufficient 
to  affign  the  breach  in  the  words  of  the  covenant ;  becaufc  alt 
is  recoverable  in  damages,  and  there  fhall  be  what  the  plaintiff 
can  prove  he  has  fufrained ;  but  in  debt  on  the  borid  a  certain 
breach  mlift  be  affigned. 

Co.Litt.  %Z%.  a.      Though  if  thtfub/iance  of  the  breach  fo  affigned  is  proved, 

^    '  '      it  is  fufficient,'  though  not  precifely  as  laid:  as  bond  by  the 

leffee  not  to  cut  trees,  and  breach  affigned  in  cutting  twenty 

treesy  proof  of  the  cutting  of  ten  will  fuppor?  the  a6bon;  far 

the  cutting  the  trees  is  the  fubftance.  » 

3.  At  common  law,  if  debt  was  brought  on  a  bond  for 
performance  of  covenants,  the  plaintiff  could  affign  but  a 
fingle  breach.  But  if  the  action  was  covenant,  he  might, 
affign  as  many  as  he  pleafed. 

But  it  is  now  ena&ed  by  ftatute  $  &  9  W.  3.  c.  10.  \ 
cc  That  in  debt  on  a  bond  or  penal  fum,  for  performance  \ 
'"  of  covenants,  the  plaintiff  may  affign  as  many  breaches 
<c  as  he  pleafes,  and  the  jury  (hall  affefs  damages  for  fetch 
u  as  have  )>een  broken :  ana  in  cafe  of  judgment  on  de- 
<c  murrer,  or  by  nihil  die  it ^  the  plaintiff  may  fuggeft  upon 
«  the  roll  as  many  breaches  as  he''fliail  think  fit,  upon 
a  which  a  writ  or  inquiry  (hall  go:  but  the  defendant 
cc  may  pay  all  damages  and  cofts,  &c.  and  then  there  (hall 
"  be  a  ftay  of  execution;  but  the  judgment  fhall  ftill  re- 
1  u  main  as  a  further  fecurity  to  anfwer  the  plaintiff  facft 

*  damages  as  may  be  fuftained  for  farther,  breach  of  any 

i         « covcoant 
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«  covenant  jn  the  /aroe  indenture*  upon  which  the  ;pJaiotiff> 
*  may  have  zfcire  facias  toties  quoties" 

The  reaibn  of  enadin^  this  ftatute  was  this :  Thar  at 
common  law  the  party  might  bring  debt,  and  recover  the 
'whole  penalty,  which,  as  it  often  exceeded  the  real  damage, 
the  other  party  was  driven  to  equity  for  that  relief  which 
this  ftatute  gives. 

Thefe  decifiocjs  on  the  ftatute  have  there/pre  taken 
place: 

i.  If  debt  is  brought  for  the  penalty,  and  iffue  joined  on  Dnge  ▼.  Brand, 
nil  debet,  the  jury  fhould  not  give  a  verdift  for  the  whole,  a  Wilt  377. 
but  ajfefs  damages  for  each  breach  afftgned ;  and  therefore, 
where,  in  this  cafe,  the    plaintiff  took  a  verdift  for  the 
whole  penalty,  a  venire  facias  de  novo  was  awarded. 

2.  But  where  there  is  judgment  wi  demurrer  Tor  nil  dicit)  Goodwin*, 
there  the  plaintiff  muft  have  judgment  for  the  whole  penalty;  Crowle. 
but  he  cannot  take  out  execution  for  the  whole,  but  muft    owp#35*- 
foe  out  a  writ  of  enquiry :  but  the  judgment  ftjll  remains  as 
a  fecurity  for  further  breaches. 

Ami  M**j  1.  That   if  a  bond  is   for  performance  of  Nokes'f  cafe, 
covenants,  that  it  is  forfeited  by  a  breach    of  a    cove-  4  Co.  So. 
nant  in  law;  as  if  the  leflee  is  evi&ed  out  of  the  prerqifes  *  Re£- 
demifed. 

fr  If  a  man  covenants  to  enter  into  a  bond  to  the  leflee  tn  samon'scafc, 
tor  die  enjoyment  of  certain  lands  demifed,  and  does  not  3  Co.  78.  a. 
expreft  what  the  fum  fhaU  be,  he  fhail  be  bound  in  fuch  a 
fum  as  is  equal  to  the  value  of  the  land. 


4.   WHAT    SHALL   BE  A  BREACH  OF  COVENANT. 

Under  this    head  I  .fhaU    confider   at  what    time  a 
h/each  of  covenant  may  be  xon»mitte4  >  and,  idly,  In  what 
fanner. 

1.  As  to  the  time. 

u  Covenants  confideredwith  refpecl  to  the  Time  of  Perform* 


a 


once  are  of  three  Kinds . 


1.  tt  Such  as  arc  mutual  and  independent,  where  either  ^    ~ 
u  party  may  recover  damages  from  the-  other  for  the  in-       * 
*  jury  he  may  have  received  from  a  breach  of  the  cove- 
"tents  in  Jus  favour^ and  where  it  is  nocxcufe  for  the 

a  defendant 
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a  defendant  to  alledge"  a  breach  of  the  covehants  on  the 
u  part  of  die  plaintiff." 

As  here  where  the  plaintiff  declared,  on  a  covenant  be? 
tween  his  teftator  and  the  defendant,  «  That  the  teftator 
{hould  affign  to  the  defendant  an  houfe,  and  that  the  defen- 
dant fhould  pay  30/ :"  and  the  breach  affigned  was,  a  That 
the  defendant  had  not  paid  the  30/."  He  pleaded,  That  the 
teftator  had  not  affigned ;  and  on  demurrer  it  was  held, 
That  thfffe  covenants  were  mutual  and  independent,  and  the 
parties  might  have  reciprocal  a&ions  :  fo  that  the  plaintiffs 
a&ion  lay  before  the  ajfignment. 

So  where  the  plaintiff  declared  in  covenant  oji  the  Tale 
of  an  eftate  by  him  in  Dominica  in  confideration  of  500/. 
and  an  annuity  of  160/.  per  ann.  and  the  defendant  cove- 
nanted with  the  plaintiff  "  that  he,  the  faid  Boone  (the 
plaintiff)  well,  truly,  and  faithfully  doing,  fulfilling,  and 
performing  the  feveral  agreements,  covenants,  &c.  that  he 
the  defendant  would  well  and  truly  pay  the  faid  annuity," 
the  breach  was  for  two  years  and  a  half  arrears  of  the  an- 
nuity. It  was  adjudged  that  thefe'were  mutual  covenants, 
and  not  one  a  condition  precedent  the  performance  of  the 
pther,  and  fo  that  one  could  not  be  pleaded  in  bar  of  the 
other.  Per  De  Grey>Ch.  Juft.  Where  the  participle  a do- 
ing* performing,"  &c.  is  prefixed  to  a  covenant,  it  is  clearly 
a  mutual,  and  not  a  condition  precedent. 

Of  this  firft  /pedes  of  mutual  covenants,  and  which  beft 
(hews  their  nature,  are  thofe  where  there  is  a  negative  cnt- 
napt  on  one  part,  and  an  affirmative  on  the  other,  in  confe- 
deration of  the  performance  of  the  negative. 


Hunlocfc  r. 
Blacklow. 


As  where  there  was  a  negative  covenant  not  to  follow  a 

sSaund  15c     ***&>  and  in  confideration  bf  that  the  plaintiff  promifed to 

Colrv/siuUet.  Pay.n»m  100I.  per  ann.  during  his  life,  this  was  held  to  be 

3  Lev.  41*        ait  independent  covenant,  and  not  to  depend  on  the  per- 

s.  P.  formance  of  the  other :  for  the  defendant  never  can  be  fail 

to  perform  his  covenant,  for  a  negative  covenant  never  can  be 

faid  to  be  performed-,  fo  that  the  plaintiff  would  be  without 

remedy  for  his  100/.  per  ann.  if  there  were  not  mutual  and 

independent  remedies. 

lfeagT.665.  2.  cc  The  fecond  fpecies  of  covenants  confidered   with 

tt  reference  to  the  time  of  performance  are,  fuch  as  are 
u  conditions  and  dependent^  in  which  the  performance  of 
tt  one  depends  on  the  prior  performance  of  the  other  j  aad 
"  therefore  tHI  the  prior  condition  is  performed,  the  otfcer 
u  party  is  not  liable  to  an  a&ion  of  covenant* 

«  The 


COVENANT.  a83 

.«  The  principal  doubt  under  this  head  is,  what  conftt~ 
€t  tutes  a  prior  condition ;  and  thefe  resolutions  following 
<c  have  taken  place  :" 

j.  The  plaintiff  declared  that  he  covenanted  to  transfer  Blackwell  r. 
to  the  defendant,  on  or  before  the  lijl  of  September.,  fo  much  Nalh. 
flock,  and  that  die  defendant  conftderatione  pramijjorum^  co-  x  Stra*  s*5m 
venanted  to  accept  and  pay  for  it;  and  breach   affigne4 
that  He  was  ready  to  transfer,  and  that  th.e  defendant  then 
and  there  refufeo  to  accept  or  pay  for  it.     On  demurrer 
it  was  objected,  fthat  the  transfer  was  a  condition  precedent, 
and  that  the  plaintiff  mould  therefore  fhew  an  a&ual  trant-  v 

fer  before  he  brought  his  aftion ;  but  it  was  held,  that  in 
confider at  tone  f  rami  (forum  is  in  confideration  of  tjpe  covenant 
to  transfer^  not  of  the  actual  transfer  :  That  it  was  therefore 
riot  a  condition  precedent,  but  that  a  tender  was  fufficient  to 
fupport  the  aftion. 

2.  In  executory-contrafts,    if   the    agreement  be,  that  Thorpe  ▼. 
one  (hall  do  an  aft,  and/ir  the  doing  thereof  thai  the  other  Thorpe. 
Jhallpaj)  there  the  doing  the  aft  is  a  condition -precedent,  and  Sa^#  *7U 
the  party  who  is  to  pay  (hall  not  be  compelled  to  part  with 

his  money  till  the  thing  can  be  performed  for  which  he  is  to, 

pay. 
But  there  are  exceptions. 

As  if  the  day  appointed  for  payment  is  before  the  time 
when  the  thin?  can  be  performed,  an  aftion  may  be  brought 
for  the  money  before  the  thin?  be  done  ;  for  then  it  appears 
tljat  the  party  relied  upon  his  remedy,  and  intended  not 
to  make  performance  a  condition  precedent :  But  aliter 
where  the  day  is  fubfequent  to  the  performance. 

3.  But  where  prior  performance  is  neceflary,  that  per-  puterr.  Carter, 
formance  by  one  party  immediately  raifes  a  duty  on  the  part  1R0ll.Ab.438l 
of  the  other,  and  he  is  bound  to  perform  his  part  within 
convenient  time,  and  without  rcqueft. 

4.  u  The  dependence  therefore  or  independence  of  to- ?tt\Me&Vba&* 
tf  venants  is  always  to  be  collefted  from  the  evident  fenfe  field. 

u  and  meaning  of  the  parties,  and  however  tranfpofed  the  DougL  663+ 
a  words  may  be,  their  precedency  mult  depend  on  the  or- 
u  der  of  time  in  which  the  intent  of  the  parties  requires 
a  their  performance." 

As  where  the  plaintiff  declared  that  the  defendant  cove-  Kingftonv. 
named,  "  That  at  the  end  of  a  year  and  a  half  he  would  Prefton. 
icfign  his  bufinefs  of  a  mercer  in  favour  of  the  plaintiff  and  ftrich.  13 
another,  who  fhould  execute  deeds  of  partnerfhip  for  four-  Gco*3:B-R. 
teen  years,  and  that  immediately  after  the  execution  of  fuch^tL '       8L 
Jfcfi,  he  would  permit  the  plaintiff  and fucb  other  to  carry  on 
"  '  *  the 
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the  faid  bufinefs  in  the  defendant's  houfe,  and  that  he  (dte 
plaintiff)  covenanted  that  at  and  before  the  fealingof  theioi 
deeds,  that  he  would  procure  good  and fu/ficient  fecurity  to  be 
given  to  the  defendant  to  fecure  to  him  250/.  per  month  until 
the  value  of  the  ftock  fhould  be  reduced  to  4000/."  and  af- 
figned  a  breach,  that  he  was  always  readv  to  perform  hi* 
part,  but  that  the  plaintiff  had  not  refigneo,  and  refufed  to 
furrender  up  .the  faid  bufinefs  at  the  time  fixed.  The  de- 
fendant pleaded  that  the  plaintiff  had  not  given  nor  ten* 
dered  fuch  fufficient  fecurity  for  payment  of  the  250^ 
On  demurrer  the  defendant  had  judgment ;  for  the  effence 
of  the  agreement  was,  that  the  defendant  fhould  not  truft 
x  to  the  perfonal  fecurity  of  the  plaintiff,  when  he  delivered  up 

to  him  his  ftock  and  bufinefs,  and  therefore  the  finding  fe- 
curity was  a  condition  precedent*  and  performance  fhould 
have  been  averred. 

BougL  66s*  3<1«  "  The  third  fpecies  of  covenants,  confidered  with  re- 

<c  gard  to  the  time  of  performance,  are  fuch  as  are  mutual 

.    "  conditions,  and  to  be  performed  at  the  fame  time.    In 

"  thefe,  if  one  party  is  ready,  and  offers  to  perform  his 

LeT  <c  part,  and  the  other  neglects  or  refufes  to  perform  his, 

•  *M-       cc  ne  wno  js  reajy  anj  offers,  has  fulfilled  his  engagements, 

"  and  may  maintain  this  action  for  default  of  the  other, 

cc  though  it  is  not  certain  that  either  is  obliged  to  do  the 

«  firftaa." 

Toms  &  alt.  ▼•        As  where  the  plaintiffs  declared  on  an  agreement  by  the 
BarkJey.  defendant  to  pay  600/.  on  the  plaintiffs  affigning  an  equity  of 

PongL  *59.       redemption  of  a  certain  quantity  of  ftock  to  one  Lane,  and 
executing  to  him  general  releafes  of  all  demands  of  the 
plaintiffs  againft  him,  and  then  averred  that  they  had  ef- 
fired  to  ajjign  to  Lane  the  equity  of  redemption   of  fuch 
ftock  as  aforefaid,  and  had  tendered  to  him  a  draft  of  fuch  of- 
fignment  and  releafe,  and  then  offered  to  execute  the  fame,  and 
would  have  then  executed  the  fame,  but  that,  the  defendant 
dij charged  the  plaintiffs  from  fo  doing,  and  that  the  defend- 
ant had  not  paid  the  600/.  or  any  part  of  it.    It  was  ad- 
judged  that  the  woraj  on  makes  it  a  covenant  to  be  perform- 
ed at  the  fame  time  by  each  party,  and  that  therefore  where 
the  plaintiffs  offered,  and  were  ready  to  perform  their  part, 
and  the  defendant  refufed  to  perform  his,  that  the  plaintiffs 
fhould  maintain  their  a&ion  for  the  non-performance. 

2.  "  But  where  the  plaintiff  relies  on  a  tender  and  refii~ 
"  fid,  it  fhould  appear  that  A*  could  have  performed  his  part 
"  when  the  tender  was  made." 

Clark  ▼.  Tyfon.      For  where  the  iflue  .was  on  the  tender  of  ftock  at  a  certain 
1  st».  504.      day,  it'  was  proved  that  though  the  books  were  not  open  fox 

transfer 
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transfer  of  jftotk  that  day  in  common  /brm,  yet  that  by 
leave  of  a  dire&or  (which  was  not  ufuaHy  denied)  a  trans- 
fer might  be  made,  out  that  the  defendant  never  attended. 
It  was  refelved,  that  the  plaintiff  had  not  performed  his  part 
fo  as  to  entitle  him  to  the  a&ion,  for  perhaps  leave  might 
not  have  been  obtained,  and  fo  he  could  not  perform*  nis 
part. 

3.  a  Therefore  if  one  party  difables  himfclf  from  per- 
a  forming  his  part  by  any  aft  of  his  own,  the  other  party  is 
u  not  obliged  to  offer  to  perform  his  part,  but  may  have  his 
a  aftion  immediately/' 

As  where  the  leflbr  covenanted  with  the  leffee  to  make  Nfoyniev.Scotu 
him  a  new  leafe  on  furrender  of  the  old  within  twenty  ^J°;  E?*^.°B 
years,  and  before  the  twenty  years  expired,  the  leflbr  alien-  g^f*  *      * 
ed  the  land  to  another  by  fine,  it  was  adjudged  that  the  5*co,  %<x  b. 
a&ion  lay  immediately;    for    that  he    had   difabled  himr- 
felf  to  accept   a  furrender,  and  fo  to  make  him  a  new 
leafe. 

2.  I  {hall  now  confider  in  what  manner  a  breach  of  cove- 
nant may  be  committed. 

1.  u  If  the  covenant  is  a  covenant  in  deed,  this  aftion  x  Saund      x 
will  lie  only  for  a  misfeafance,  But  not  for  a  rionfeafance.     As 
if  a  man  grants  a  way,  covenant  lies  for  flopping  it  up,  but 
not  for  letting  it  out  of  repair. 

*  For  covenants  in  deed  muft  be  broken  by  fame  acl 
«  done." 

As  where  in  marriage-articles  the  hufband  covenanted,  i^d  Ricli  ▼. 
that  the  lands  affured  to  the  wife  for  her  dower  Were  of  the  Lady  Rich. # 
yearly  value  of  1000/.  and  (hould  fo  continue  notwithstanding  Cro- Eliz*  43* 
any  act  done  or  to  be  done  by  him,  and  the  breach  afligned 
I  was  that  the  lands  were  not  of  the  yearly  value  of  ioool.     It 
was  adjudged   that  the  covenant  would  not  lie,  for  there 
was  no  ad  cauftng  a  breach. 

So  where  a  parfon  let  his  re&ory  for  three  years,  and  4  Leon.  48, 49. 
covenanted  with  the  leffee  that  he  mould  have  and  enjoy 
t  far  the  term  without  any  expulfion,  or  any  a<a  to  be 
one  by  the  leflbr.  The  parfon  was  afterwards  deprived 
tr  not  reading  the  articles,  under JlaU  13  2s7/z.andhis  fuc- 
eflbr  having  ouftedthe  leffee,  he  brought  an  aftion  on  the 
ovenant,  and  it  was  held  not  to  lie,  for  this  was  no  a&  of 
leflbr,  but  merely  a  nonfeasance,  and  fo  not  within  the 
ovenant.  la  like  manner,  as  if  a  man  covenants  not  to  do 
nte»  pcrmiffivc  wafte  is  out  of  the  covenant. 


2.  «  But 
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2.  ^  But  in  the  cafe  of  a  covenant  in  taw,  a&ionliesoa 
tt  it,  though  there  has  &een  no  aft  to  caufe  a  breach."' 

Holder  ▼.  As  where  the  defendant  was  leflee  by  the  word  demfi, 

Taylor.  amj  covenant  was  broaght  by  the"  leflee ;  becaufe  that  the 

Hob.  i?.  lcflbr  was  not  feifed   but  af  flfranger,  and  the  action  was 

held  well  to  lie  on  the  covenant  in  law,  though  the  leffte 

had  never  entered,  and  noa&ual  expulfion  had  taken  place; 

for  it  would  not  be  reafonable  to  force  the  leflee  to  enter 

and  become  by  fuch  entry  a-trefpafler. 

3.  "  Breach  of  covenant  muft  always  refer  to  that  Which' 
tt  is  the  fubjeft  matter  of  the  covenant  or  undertaking.**  f 

Yean  t.  Glover.      As  whert  there  was  a  covenant  in  the  leafe  cf  a  manor 
Cro.  EKz.  420.  for  years,'  that  if  the  leflee  disturbed,  or  put  out  any  of  the 
Dobronv.Crew.  copyholders  paying  their  duties  and'  fervices,  that  the  leafe 
Cro.  El*.  705.  flwold  be.  foFfcitc£  &c. .  and  breach  affigned,  that  the  lef- 
fte entered  upon  a  copyholder  in  a  coW-houfe,  parcel  of 
the  premifles,  and  beat  him\  and  for  that  disturbance  this 
adion  was  brought.     On  demurrer  it  was  adjudged,,  that 
the  covenant  only  apfflied'  to'  difturbance   by  oufter  d  the 
lands  of  the  copyholder,  not.  to  perfonal  injuries,  and  fo  that 
die  covenant  was  not  broken. 

Morgan  v.  So  where  in'  covenant  for  quiet  enjoyVnent  by  the  de- 

H™1-  fcndant  to  the  plaintiff,  the  breach  affigned  was,  "  That  the 

%  ent.  213.  jcgMaja|nt  fad  exhibited  a  bill  in  Chancery  againji  birH,fir 
ploughing  meadow,  and  obtained an  inj  un8iony  yrtnch  had  been 
dtflblved  with  20/.  cofts."  On  demurrer,  this  was  held  to 
be  no  breach  of  covenant ;  for  it  was  quiet  enjoyment ; 
and  this  was  a  fuit  for  wafte. 

4.  u  Breach  of  covenant  muft  always  be  committed  m 
<c  that  which  is  granted  by  andpajfes  under  the  deed  coatain- 
u  ing  the  covenant." 

XadVRaffdv.  For  where  the  plaintiff  demifed  to  the  defendant  cer-' 
Gulwell.  *  tain  premifles  excepting  one  clofe,  and  breach  was  affigned, 
Cro.  Eliz.  657.  an  entry  into  this  clofe,  the  adtion  was  held  not  to  lie ;  for 
though  the  exception  was  an  agreement  that  the  clofe 
fhould  not  pafs,  yet  it  was  no  agreement  on  the  part  of  the 
leflee  that  he  jhoutd  not  occupy  nor  enter  on  it,  and  therefore 
his  entry  was  no  breach  :  The  only  cafe  in  which  an  excep- 
tion fhall  be  an  agreement  tp  charge  the  leflee  is,  when 
he  agrees  to  let  the  leflbr  have  a  thing  dehors  which  he 
had  not  before,  as  a  way  over  the  land  demifed. 

5.  u  To  fupport  this  action,,  the  breach  muft  be  com- 
«c  mitted  during  the  exiftence  of  the  ejiate  on  which  the  co» 
"  venant  is  placed;  for  if  the  eftate  expires  at  the  tim 

"the 
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« the  covenant  is  broken,  this  t&ion  it  feems  cannot  be 
*  maintained.0 

As  where  the  tenant  for  life  leafed  for  years:  the  leflee  Landydak  ▼. 
by  indenture,  bargained  and  fold  all  his  eftate,  to  have  and  CHeynt. 
to  hold  in  as  ample  a  manner  as  he  held  it :  the  tenant  for  do. slis.  i$7- 
life  died  before  all  the  years  were  expired,  and  the  har-^^^   v\ 
gainee  brought  his   a£tion   againft  the  bargainor  for  the  awaf.i43.S.P. 
eviftion  before  the  end  of  the  term  ;  and  it  was  held  not  to 
lie :  for  this  was  no  warranty ;  if  it  had,  as  by  the  death' 
of  the  tenant   for  life  the  Ieafe   expired,    the    covenant 
founded  on  it  determined  with  the  eftate. 

a  But  if  the  eftate  continues  after  the  bteacb  committed, 
"  the  aStkm  will  lie  even  after  the  eftate  expires." 

As  where  me  covenant  was,  that  the  leflee  mould  enjoy  Lanmng  v. 
the  premifles  dtfcharged  of  tithed,  but  that  if  the  leflee  was  Lovering. 
feed  for  them,    and  a  recovery  had,  that  he    fhould  re-Cro-EUz:9I*; 
tain  fo  much  out  of  the  rent:  After  the  term  expired,  the 
leflee  was  fued  for  two  years  tithes  owing  while  he  was  in 
(offeffion,  and  had  a  recovery  againft  him.     He  was  al- 
lowed to  recover  to  that  amount  in  covenant  againft  the 
leflbr. 

2.  OF  COVENANT  WITH  REFERENCE  TO 
THE  PERSON. 

Tbefeare,  i.  Such  as  are  joint  and  feveral.  2.  Such  asr 
refpe&aflignees.  3.  Heirs  and  executors.  4.  Baron  and 
feme.    5.  Tenants  in  common. 

I.    OF    JOINT    AND    SEVERAL    COVENANTS. 

1.  Where    a  covenant  is  made   to  many  jointly,    as  siingfby's  cafe, 
"with  and   to  them   together,  and  quolibet  eorum>"   yet  5  C0.-x9.b- 
ftaJl  its  conftrudtion  be  determined  by  the  intereft   which 

it  partes  ;  that  is,  if  each  of  the  covenantees  hath,  or  is  to 
have,  z  feveral  intereft  or  eftate^  there,  though  the  words  be 
joint,  each  fhall  have  a  feveral  intereft  under  the  words 
tt  cum  quolibet  eorum  :"  but  where  the  interefts  are  not  fe- 
veral, thefe  words  fhall  not  make  the  eftate  feveral  which 
by  the  former  words  was  created  joint. 

u  And   the  a&ion  is  to  be  brought  therefore,  jointly  or  Ibid 
u  federally,  according  to  the  intereft  which  it  pafles.'*  Mitthewfou'* 

cafe,  ante  346. 

2.  u  So  joint  covenants  fhall  be  taken  diftributively  for 
tt  the  benefit  of  the  eftate." 

As  where  two  made  a  leafe  and  covenanted,  w  That  the  j^^^  a&^ 
llcfee  fhould  enjoy  the  land  without  let  from  them  or  ^oy.  g$. 

any 
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Coleman*. 
Sherwin. 

Salk.  137. 


*fty  odier  perfbft,"  and  >**e  alone,  disturbed  the  teffee;  ft 
was  adjudged  to  be  a  breach  of  covenant,  and  that  this  a&kxt 
lay  againft  the  difturber,  though  the  words  of  the  core- 
flant  were  not  feverall. 

3.  "  Where  the  covenant  is  a  iom&mmt  mlau>>  itfhaH  twr 
cc  taken  to  be  joiw,  if  fhfe  mleneft  «  fo,  andtiie  afiian 

*  muft  be  brought  againft  the  covenantors  jointly,  far  a 

*  breach  at  the  time  of  the  making  &f  it :  But  for  a  fitbft- 
u  'quem  breach  k  may  be  fusdjivtrefy" 

The  plaintiff  declared,  on  a  dfcmife  by  the  defenf&fff 
and  one  J.  S*  virtute  cujui  he  entered  and  was  poffeffed  till 
eje&ed  by  the.  defendant,  and  that  neither  the  defendant 
nor  J.  S.  ought  to  have  demifed,  for  that  one  Jt  was 
feifed  in  fee.  It  was  refohred,  That  there  being  no  exprefc 
covenant,  the  a£Kon  was  founded  on  the  covenant  in  law* 
on*  the  word  "  Demiferunt ;"  and  as  the  intereft  granted, 
by  the  word  was  joint,  fo  was  the  covenant,  and  the  a&'ion 
fliould  have  been  brought  againft  both  the  leflbrs  for  that 
breach)  and  would  not  lie  againft  the  defendant  alone. 
2.  But  as  to  the  breach  by  the  evi&ion^  it  was  well  a&gned ; 
for  it  was  the  aft  of  one  only,  and  in  conftruftion  of  law 
each  did  demifey  and  it  was  a  feveral  contrad  as  to  their 
fubfequent  ads: 


4.  If  a  deed  indented  is  made  between  two  partfes,  and 
a  third  perfon  is  afterwards  named  in  the  deed,  and  com- 
prifed  in  the  covenant,  and  fuch  third  perfon  feats  the  deed, 


Eaft  Skidxnore 
&  alt.  v.  Vsuid- 
ficvan. 

«RolLAbr.«io.  vet  n^  a^on  ^11  ue  for  or  againft  him  on  the  indenture; 
and  a  releafe  from  him  (hall  be  void,  for  he  is  no  party 
to  the  deed.  But  if  the  deed  was  a  deed-foil  as  to  omnibus 
Chri/li fidelibusytfc.  there  a  covenant  may  be  niade  to  divers 
perfons. 

Lilly  v4iedges.  5-  Where  a  covenant  is  joint  and  feveral^  an  a&ion  may 
x  Stra.  553.  be  brought  againft  one,  and  breach  afligned  in  the  neglect  of 
both  (as  in  covenant  by  two,  to  receive  the  plalntifPs  rents, 
and  tQ  account  $  and  breach  afligned  the  not  account- 
ing, they  nor  either  of  them)  \  for  perhaps  one  never  fcaled 
the  deed,'  and  one  man  often  covenants  for  the  a£t  of  ano- 
ther. 


Lite  315.  6.  If  feveral  covenant  iointly  and  feveralljv'tf  defettfaek* 

Clayton  v.  Kin-  to  one  li  a  dtfaf0™'  t0  a"  :  hut  the  covenantee  may  cove- 

sfton.      *         nant  with  one  not  tofue  bint,  and  yet  file  the  others  j  for 

Cafe  K.  B.  %%%.  though  in  fuch  cafe  a  releafe  to  one  would  be  a  releafe  tfr  alt" 

(Co.  Litt.  232.)  and  a  covenant  riot  to  fue  is  to  amid 

circuity  of  a&ton,  conftrued  a  releafe,  yet  it  is  not '4b  in 

its  nature  j   and  therefore  where,  he  has    a  remedy   left' 

againft 
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sjaiqft  <tbe  ,reft,r.it  fliall  be  cqnftryed  a  covenant,  and  no 


more. 


But  two  ^eds,  >rnade  at  the  Tame  time,  between  the  feme  s«  c. 
parties,  that  have  not  a  reference  one  to  theother^  giall  not  be 
conftrued  a  defeafance  one  of  the  other. 

And  Afair,  That  in  the  cafe  <?f  leafes  f<*r -years,  (die  de- 
feafance may  be  after  the  firft  deed.  ,But  it  Is  othenvife  in 
the  cafe  pf  freeholds  of  corporeal  iriheritaiMXs.  •  „ 

%  OF  COVENANTS    WHICH   RESPECT    ASSIGNEES. 

iff,  Thefe  are  either  fjainfi  affignees ;  or,    adly,  -By 

diem. 

I.  OF  COVENANT    AGAINST    ASSIGNEES. 

1.  When  thi  covenant  relies. to  arid  is  to  operate  on  a  Spenqcr>  ctfe. 
thing  inbeing*,  pared  of  the  fUmtfa  the  thing  to  be  done  by  5  Co.  16. 
force  of  the  covenant  is  quodammodo  annexed  to  the  thing 

demifed,  and  (hail  go  with  the  land,  and  bind  the  aflignee 
to  the  performance,  though  not  named.  As  if  the  cove- 
nant is  to  repair  ah  houfe-  then  demifed,  this  fliall  bind  the 
aiEgnee,  though  not  named.  But  it  is  otherwife  where  the 
covenant  relates  to  .a  thing  not  in  being  at  the  time  of  the 
dan/fc.  As  if  it  be  to  build  a  wall  on  the  land  demifed,  this 
not  being  in  effe  when  the  covenant  was  made,  it  fliall  not 
extend  to  the  aflignee,  if  not  named. 

2.  But  if  the  covenant  mentions  the  aflignee ;  as  ff  the  Spacer's  cafe. 
leflee  covenants  for  him  and  his  aifigns,    there  the  af-  Ibld# 

jfignee  (hall  be  bound,  by  any  covenant,  for  any  thing  to  be 
dme  on  the  thing  demifed',  as  here  to  build  a  wall  on  the 
lands  demifed  :  but  to  do  any  thine  which  is  merely  colla- 
teral to  the  thing  demifed,  as  to  build  an  houfe  on  fqme  other 
Dart  of  the  leflor's  land,  there  the  aflignee  fliall  not  be 
bound,  though  he  is  named. 

3.  a  Wherever  a  covenant  is  for  the  benefit  of  the .  eflate 
"demifed,  this  fliail  extend  to  the  aflignee,  though  nut 


cc 


named. 


As  in  this  cafe,  where  the  leflee  covenanted  for  himfelf,  Cookfonv.Co* 
his  executors  and  adminiftrators,  "to.  leave  fifteen  acres  Cre-.J"-"  5- 
every  year,  unfilled,"  and  afterward  affigned  his  eftate  to 
the  defendant;  and  the  breach  affigned  was,  "  That  the  de- 
rfackat  had  not  left  the  fifteen  acres  untitled,  but  on  iuch 
a  day  had  ploughed  part,"  &c.  exception  being  taken 
rffctt  the  affignee  not  being  named  was  not  liable ;  it  was 

U  adjudged, 
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adjured,  That  the  covenant  being  for  the  benefit  ef  the 
eflatey  that  he  was  liable. 

4.  u  So  a  covenant  which  extends  tothe  fupport  of  the 
a  thing  demifed,  fhall  bind  the'  afignee,  though  not 
«  named." 

Dean  AChapter  A4  a  covenant  to  r#<r/>  /£*  houfes^  fcfr.  demifed^  for  fuch 
•f  Wiodfor't  js  for  gie  fUpport  0f  tne  things  demifed,  or,  according  to 
"co.a*  Spencer's  cafe,  *«/*,  289.  extends  to  it  as  being  in  ^  at  the 

time  of  the  demife,  and  therefore  fhall  bind  the  affignee. 

Grefcotv.  5.    u  Though  the  affignee  be  named   in    the  original 

Gwco.  u  COVenant ;  yet  if  it  has  been  broken  before  affignment, 

Saik.  199.         u  n0  ^j^  win  ,ic  agai|ift  hJm  „ 

Churchwardens  As  where  the  leflee  covenanted  to  pull  down  certain  old 
of  St.  Saviour's,  houfes,  and  rebuild  others  within  feven  years,  the  leflee 
SmithT*1*'  ^  ^  not  Pel*orm  hi*  covenant  and  at  the  end  of  feven  years 
i  Black.  Rep.  afligned  to  the  defendant,  fcainft  whom  the  acYion  was 
35 1.  brought,  and  heW  not  to  lie,  the  breach  being  complete  before 

3  Burr.  1*71.    the  tjffftgnmenl 

6,  u  To  intitle  the  leffor  lo  maintain  an  a£Kon  of  cove- 
*  nam  .againft  a  leflee,  as  affignee^  he  muft  be  affignee  of 
"the  while  term." 

Holford  v.  ^  For  where  tHs  original  leflee  made  an  under-lcafe%  for  a 

Hatch.  (imeyfomewhaf  left  than  the  term  of  his  leafey  and  the  leflbf 

Doug.  174.       brought  covenant  againft  the  under-leflee ;  it  was  adjudged 

not  to  lie,  he  not  being  affignee :  and  the  plaintiff  having 

declared  againft  him  ia  that  capacity,  was  nonfuited.    ( Vil 

mite  201.) 

Tilneyv.Korrw.      7.  If  fhcYe  Is  a  covenant  which  runs  with  the  land,  s 

Wer'Icafe  ?  ^P*'*'  &•  and  the  leffee  a%ns  °w>  and  the  affignee 
5  Co.  17.  b.         .     mte«ate5  Ae  leflbr  may  have  covenant  againft  the  adm- 

ttiflrator  of  the  affignee,  and  declare  againft  him  as  affignee. 

For  fuch  covenants  bind  thofe  who  come  in  bv  aft  of  law,  as 

well  as  by  ad  of  the  parties. 

DeriCeyv.  ^o  where   the     plaintiff  declared    on    a    covenant   la  < 

Cuftance.  his  Jeafe  for  quiet  enjoyment,  the  leafe  bemg  made  by  the 

4  TerraRep.7j.  defendant's  anceftor,  and  that  the   reverfion   came  te  and 

vefted  in  tfo  defendant  by  alignment  thereof;  in  evidence  it % 
was  proved,  That  the  land  defended  to  the  defendant,  as  heir 
to  the  firft  lefforj.  this  proof  was  held   to  maintain  tbfc 
hTue. 

Doug  73«.  -g.  «  With-  regard  to  how  far  the  leflee  or  afligaee  are 

«  chargeable  in    covenant  there  is  a  confiderabte  differ- 
u  ence.     ir  The  leflee  has,  from  his  covenant,   both   a 

tt  privity 


« 
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* privity  of  cOntra&  and  of  eftate ;  and  though  heaffigns, 

"  and  thereby  deftroys  the  privity  of  eftate ;  yet  the  pri- 

K  vity  of  contrail  continues,  and  he  is  liable  in  covenant^ 

tt  notwithftanding   the  ajjignment.     But,  2dly>  the  aflignee  Douglas,  44 1. 

tt  comes  in  only  in  privity  of  eftate,  and  he  therefore  is 

u  liable  only  while  in  poffcjfion" 

**  As  to  the  firft,  therefore,  lelTee  is  liable  for  a  breach 
"  committed  by  the  aflignee  after  the  aflignn;ent." 

In  this  cafe  it  was  refolved,  that  if  the  leffee   afiigns,  Bernard  v. 
though  the  leflbr  accepts  rent  from  the  aflignee,  yet  for  Godfcall. 
the  breach  of  any  exprefs  covenant,  though  committed  by  the  Cro-  Jac-  3°9- 
ajftgneeafter  the  affignment9  this  aftion  will  Jie  againft  the  firjl  *££*  v* Ack- 
itfftt  on  the  ground  of  the  privity  of  contract  ftill  conti-  cro.  Car.  418. 
ouing.  But  an  a&ion  of  debt  will  not.     3  Co.  Walker's  cafe.  s.  P. 

So  where  the  leiTee  became  a  bankrupt^  and  fo  all  his  ef-  Auriol  v.  Milk 
fc&$  affigned,  and  the  aflignees  fold  the  term  of  which  he  4  Term  Rep, 
was  leflce,  be  was  neverthejefs  held  to  be  liable  on  his  94* 
exprefs  covenant  for  rent   arreai}  after  the  fale  and    af- 
ligntnent  by  the  aflignees. 

But  as  to  the  fecond,  that  the  aflignee  Is  liable  only  while  pitchcr*. 
in  pofleflion,  it  was  refolved,  That  if  the  leflbr  brings  cove-  Tovey. 
nant  againft  an  aflignee  of  his  leffee,  the  aflignee  may  plead,  Salk-  •*• 
44  That  before  aftion  brought,  or  caufe  of  adtion  accrued,  |h™-34Q. 
that  he  had  afligned  over :"  for  the  aflignee  is  only  charge-  chancellor  ▼. 
able  in  covenant  for  a  breach  committed  while  in  poffejjton^  Poole, 
not  for  a  breach  after  affignment :  as  was  in  this  cafe,  the  D°ng*  735^ 
non-payment  of  rent. 

And  it  Is  no  objection  that  the  aflignee  may  aflign  to  a  s.C. 
beggar  5  for  it  was  the  leflbr's  folly  to  accept  of  the  ori- 
ginal affignee.    But  he  is  not  without  remedy,  ftnee  the 
Zefiee  is  ftill  liable  in  covenant,  or  he  may  diftrairt  on  the 
hoi 

And  though  the  aflignment  was  to  a  feme  covert  before  Barnfetfar  v. 
the  caufe  of  action  accrued,  yet  it  is  good  to  difcharge  the  {£***• 
aflignee.     For  a  feme  covert  is  of  capacity  to  purchafe,  ****'  ***' 
though  her  hufband   may  difagree  to  it.     Co.  Lift.  3.  a. 
.356.  b. 

tt  But  it  is  to  be  obferved,  that  this  diftin&ion  now  men- 
*  tioned  between  the  leflee  and  affignee  applies  only  to  the 
u  cafe  of  exprefs  covenants  in  deed:  For  it  differs  in  the 
u  cafe  of  covenants,  which  are  collateral." 

U  %  For 
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Batchelor  t.  For  if  the  leffee  aliens  ;  for  the  breach  of  any  exfrtfs 

Gage.  c&oenant,  this  aftion  will  lie  again)}  the  leffee  or  bis  executor, 

Sir  w.  Jones,  or  agajnft  the  affignee,  for  a  breach  committed  by  the  affignee 
Cro.  Car.  x«8.  z^cr  alignment,  and  after  the  leffor  bad  accepted  rent  from  the 
s.  C.  '   affgnee  \  but  it  will  he  for  a  breach  of  a  covenant  in  law,  or 

which  is  collateral,  againfhthi  lejfee  only. 

io.  u  Covenant  will  lie  againfl  an  affignee  of  part  of  Ac 
"  thing  demifed." 


Koran*.  Ke- 
mifc 


As  where  the  plaintiff  demifed  two  houfes  #i£h  cove- 

SI^W.  Tones,      nartt  on  *C  P2"**  of  the    ,effcC  for   hitnfelf  *"<*  ??8M  t0 
a45,  i     '        repair  ;  he  affigned  *»*  <?/*  f£w«,  and  for  not  repairing,  the 

Longham  v.      leffor  brought  covenant  againfl:  the  affignee,  and  the  adiofl 

was  held  Well  to  lie. 


King. 

Cro.  Car.  aia 

8.C. 


ii.  c<  How  far  aftual  poffeffion  is  neceffary  to  enable  the 
cc  leffor  to  maintain  this  action  againft  an  affignee,  it  has 
cc  been  decided." 


Doug.  444 


Walker  v.  That  by  Ihfe.  affignment  the   title   and  fwffefforv  right 

Reeves.  paffes,  and  the  affignee  becomes  poffefied  in  law.    T hat  as 

MJch.  22  G.  3.  therefore  an  affignee    is  only   liable  while  in  a&ual  pof- 
B.  R.  quot.       £ffiollj  thsat  if  he  afligns  over  before  a  breach,  though  kit 
affignee  has  not  taken  aftual  poffeffion,  yet  that  he  (the 
firft  affignee)  is  not  liable  to  an  action  of  covenant   As 
here,  where  the  defendant  was  the  affignee  of  the  original 
leflee,  and  covenant  being  brought  againft  him  for  rent 
referred  6\\  the  leafe,  he  pleaded,  u  That,  before  the  rent 
became  due,  he  had  affigned  all  his  intereft  m  the  pre- 
miffes  to  one  Riggi  who,  bv  virtue   of  fuch  affignment» 
entered,  and  was  poffefied.     The  plaintiff  replied,  that  tf 
the  time  when  the  rent  became  due,   the  defendant  re- 
mained and  continued  in  p(ffeffu>n%  abfa;bocy  that  Rigg  had*** 
tered,  (£c:  and  on  demurrer  it  was  held,   That  the**  \ 
fignment  being  admitted,  the  actual  poffeffion  was  not  fw-  ; 
ficient    to    charge   the     firft    affignee,   the    poffeffion  h  ; 
kw  bein^  u\  ti«o   fccond  affignee  &y  virtue  of  the  afiga- 
ment. 

But  where  the  'defendant  w.is  a  mortgagee,  and  the  mort- 
:age   was  made  in  the  form   of  an  alignment  of  all  the : 


Eaton  v. 
Jacques. 
Doug.  438. 


g-*-     ••- - » & Z 

leflee's  term  (which  mould  regularly  have  been  by  » 
under-lcafe)  it  was  adjudged,  that  the  mortgagee  could  not 
be  fued  as  affignee,  he  having  never  taken  a&ual  pof- 
feffion, and  even  though  the  mortgage  had  been  forfeit: 
for  the  mortgage  is  only  conditional,  a  fecurity  for  money* 
not  an  <*clual  transfer  of  property*. 

Srencer's  cafe.      .12.  If  a  man  leafes  ihetfp,  4>r  any  thing  perfonal,  and 
iRcf17*  'e^cc  covenant$   ^or  himfelf  and  bis  affigns  at  the  endj 
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the  time  to  deliver  up  the  (beep  or  things  fo  let,  or  fu<ji  a 
price  for  them :  if  leflee  afligns,  this  covenant  Ihall  not 
bind  the  affignee j  for  it  is  but  a  perioral  contract,  and 
wants  fuch  privity  as  is  between  the  leflbr  and  the  leflee 
and  his  afligns,  by  reafon  of  the  reverfion. 

But  it  was  refolved  in  this  cafe,  That  aleafe  could  be  Bally  v.  Wall*  * 
made  of  tithes  with  covenants  which  would   extend  to  and  3  wy£  *5- 
bind  the  affignee :  Hhe  covenant  was,  cc  That  the  leflee,  his 
executors,  adminiftrators  or  ajftgnh  would  not  let  any  of  the 
farmers  of  the  parifli  of  Monkflown  have  any  part  of  .their  . 
tithes,"  upon  which  an  adtion  was  adjudged  to  lie  againft 
the  affignee.  -  ' 

2-    OF    COVENANT    BY    THE    ASSIGNEE. 

1.  Covenants  in  law,   which  tan  wkh  the  land,  fliall  Nokes*i  cafe 
extend  to  the  affignee^  whd  may  maintain  this  a#ion  on  4  Co.  80. 
them.    As  upon  the  words  "  demife  and  grant,"  the  af~  _         ,     f 
fignee  fliall  have  a  writ  of  covenant  if  eje&ed  ;  for  as  the  /c^*** *' 
leflee  or  affignee  have  the  annual  profits  in  return  for  rent,  4  Rcf. 
therefore  for  the  lofs  of  thefe  he  is  entitled  to  a  corripenfa* 

tion  from  the  leflbr, 

2.  rt  Affignees  who  come  in  by  a&  of  law  (hall  have  the 
"  benefit  of  thefe  covenants,  and  maintain  this  aftion." 

As  tenant  ftaple  byjiatute  merchant^  or  elegit^  or  he  who  5  Co,  17.  i. 
purchases  a  leafe  for  years  fold  under  an  execution  \  all  thefe 
are  affignees.     So  is  tenant  by  the  courtefy ;  fo  the  hufband 
of  fern  leflee  for  years    who  furvives :  all  of  whom  may 
maintain  this  aftion  as  affignees. 

J.  u  At  common  law  no  grantee  or  affignee  of  a  reverfion  Co.  Litt.  215.*. 

*  could  take  the  benefit  or  advantage  of  a  condition  ifor  **itt- f-  347« 

*  re-entry.  It  was  therefore  enacted  by  ftatute  32  H.  8. 
44  c •  34>  That  all  perfons  grantees  of  the  reverfion  of  any 
u  lands  from  the  king,  or  grantees  or  affignees  of  any 
u  common  perfon,  the  heirs,  executors,  fucceflbrs,  or  affigns, 
u  (hall  have  like  advantage  againft  the  leffees  by  entry  for 
u  non-payment  of  rent,  or  for  wafte,  or  other  forfeiture,  as 
*  .the  faid  leflbrs  or  grantors  themfclves  had." 

On  this  ftatute  it  is  to  be  obferved, 

1.  That  as  the  words  of  the  ftatute  are  againft  UJftHy  it  C0.Utt.s15.s- 
baU  not  extend  to  gifts  in  tail. 

0-  That  the  affignee  of-part  of  the  eftate  in  reverfion^  or  of  ibid. 
» pant  for  years  of  part  of  the  reverfion  in  fee,  may  take 
jwantage  ol  the  condition, 

3.  But 
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Co.  Litt.  *i$.  3.  But  the  aflignee  of  part  of  the  reverfttm  (hall  not  taie 
advantage  of  the  condition  ;  as  if  there  bs  leflee  of  three 
acres,  and  the  reverfion  is  granted  of  two  of  them,  the 
grantee  (hall  not  have  advantage  of  the  condition,  for  it  is 
entire,  and  cannot  be  apportioned. 

Ibid.  4.  Whoever  comes  in  by  *3t  of  the  party,  as  by  bar- 

gain and  fale  of  the  reverfion*  is  an  aflignee  within  the 
aft ;   but  it  is  otherwife   when  one  comes  in  by   affc  of   ; 
law,  as  the  lord  by  e[cheaiy  or  to  pne  who  is  in  of  another    j 
eftate.  ! 

ibid.  5.  The  grantee  {hall  not  take  advantage  of  a  condition 

Cro  Jac .  47k  before  he  has  given  notice  to  the  leffee,  but  he  may  of  a 
covenant. 

lWA  6.  The  grantee  or  aflignce  (hall  only  take  advantage  of 

fuch  conditions  as  are  for  the  benefit  of  the  reverfion,  like 
thofe  put,  as  for  wafte,  non-payment  of  rent,  &c.j  but 
Tiot  for  paying  a  fum'  in  grofs,  as  delivery  of  corn,  or  fuch 
like. 

%  SHow.  134.  7»  The  afligncf;  of  ths  leflbr  may  maintain  covenant 
againft  the  leflee  after  the  leflee  had  afligned,  and  he  had  ac- 
cepted of  rerit  from  the  aflSgnpe;  for  fuch  is  within  the 
ftatute.  '      ' 

sir  Jam«  Brett      So  alio  the  aflignce  of  the  reverfion,  who  hath  accepted 

v.  Cumberland.  rent  from  the  aflignce  of  the  leflee,  (ball  neyerthelefs  have 

Cro.  J*c.  5«r.    covcnant    a  gain  ft    the    executor  of  the  leflee;    and  for  a 

breach  of  covenant  done  after  the'aflxgrtment ;  for  it  is  a 

covenant  in  fa£t,  and  runs  with  the  land,  and  the*  leflee  by 

his  own  aft  fhall  not  difcharge  himfelf. 

oIotwt.  8.  It  was  formerly  (JTeiv.  222.  Hob.  178.)  an  opinion, 

Black.    *  that  the   furrenderee   of  a  copyhold  was  not   an  aflignee 

Salk.  185.         within  the  ftatute  :  but  modern  cafes  are  otherwife.     That 

the  furrendecee  of  a  copyhold  reverfion  may  bring  debt  or 

covenant  againft  the  leflee  within  the  equity  of  {tat.  3Z  //.&. 

for  it  is  a  remedial  law,  and  no  prejudice  can  come  to  the 

lord. 

Barker  v.  Beard-      4.  Though  by  the  Cuftom  of  London  an  apprentice  may 
well.  be  afligned,  yet  the  aflignee  cannot  have  covenant  on  the 

Sluw.  4.  indenture  of  apprenticefhip  :  for  there  cannot  be  an  aflig- 

nce by  cuftom,  and  he  is  no  party  to  the  contract 

3.    OF  COVENANT    BY    OR    AGAINST    THE  HEIR  OR 
'        EXECUTO*. 

F.N.B.343.  i.  u  Covenants  real,  or  fuch  as  are  annexed  to  the  eftate, 

"  (hall  defcend,  and  the  aftion  be  brought  either  by  or 

«  againft 
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*  agkinft  the  heir  or  executor,  according  to  the  eihte  and 
u  time  of  the  breach." 

And  where  the  covenant  was  to  ufe  the  land  in  an  huf-  Watfoo  ▼. 
hand-like  manner,  and  to  deliver  it  in  like  condition,  and  ^tlfll- 
the  adion  was  by  the  executor  of  the  landlord  againft  the  J^g/jJjJi 
tenant j   it  was  ruled  by  Jtfftice  Bullery  That  this  was  a  • " 

covenant  which  ran  with  the  land,  and  that  fo  the  executor 
might  fue  on  it. 

"  As  to  the  eftati)  the  heir  (hall  hare  the  a&ion  by.  rca- 
M  fon  of  the  reverfion  and  injury  to  it." 

As  where  the  leflee  for  years  covenanted  to  repair  and  Lowlier  v. 
leave  in  repair,  it  was  held,  That  the  heir  fliould  have  an  Wifluaw. 
a£h°on  off  covenant  on  this,  though  not  named  ;  for  it  was  a  |£*T' •*• 
covenant  which  run  with  the  eftate,  and  fo.  fliould  go  with  ^  cn* 3 
the  reverfion  to  the  heir. 

So  where  the  plaintiff  declared  on  a  covenant  to  repair,  vwian  v,  Can* 
as  heir  to  his  anceftor,  who  died  the  10  W.  3.  and  the  pion. 
breach  was  laid  on  the  3  Ann,  and  for  ten  years  before,  which  Silk.  Mi- 
included  the  time  the  anceftor  was  living  ;  and  obje&ioit 
being  taken  for  thus  including  the  time  of  the  anceftor,  it 
was  over-ruled  by  Holt,  who  held,  That  if  the  premiflea 
were  out  of  repair  in  the  anceftor '3  time,  and  continued  fo 
to  the  time  of  the  heir,  that  it  was  a  damage  to  the  heir, 
and  that  he  fliould  recover  not  with  reference  to  the  length 
of  time  that  the  premiflfes  were  out  of  repair,  but  as  much 
as  fhould  be  fumcient  to  put  them  into  repair. 

2.  As  to  the  time  of  the  breach,  the  aftion  is  given  to  the, 
executory  as  in  this  cafe  : 

The  plaintiff  as  executor  declared,  that  the  defendant  had  LocyT.Lering- 
Wd  to  the  plaintiffs  teftator  certain  lands,  and  covenanted  ton. 
with  him,  his  heirs  and  afligns,  that  he  fliould  enjoy  againft  *  Lev#  a* 
him  and  Sir  PWip  Vanlore,  and  all  claiming  under  them, 
and  affigned  a  breach   that*  one  claiming  under    Sir   P. 
Vanlore  had  eje&ed  his  teftator :  it  was  objected,  that  the 
adion  fhould  have  been  brought  by  the  heir  or  aflignee :  but 
it  was  held,  That  the  evi&ion  being  in  the  life-time  of  the 
teftator,  he  could  not  then  have  hjeir  or  aflignee,  and  fo 
the  a&ion  belonged  to  the  executor.     But  quare%  if  the  rca- 
fon  might  not  alio  be,  That  as  the  purchase  was  out  of  the 
perfbruu   eftate  of  the  teftator,  and  the  damages  recovered 
would  belong  to  it,  that  therefore  the  executor  fliould  bring 
the  adHon? 

2.  The  adHon  of  covenant  lies  againft  the  heir  or  exe- 
£»tor  alf©>  according  to  their  eftates. 

?.  Executors 
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Hob.  x38.  Infra,  t.  Executors-  or  atfnmMh'atoirS' who  come'  td  arty  temi- 
of  lands  or  tenements,  as  fuch,  art  bound*  by  the  cove- 
nants which  run  with  the  eftate,  as  belonging  to  the  per- 
forial  property  of  the  feftatdr  o¥  inteftsftfc. 

Chapman  v.  As  if  the  leflbr  covenants,  with  the  leflefe  to  make  him 

Dalton  2f  new  leafe  at  the  end  df  his  term,  and-  the  leflee  dies,  hi* 

piowd.  Com.     executor  may  have  covenant  oh  this,  though  not  named. 

Per  Lee,  Chief  tt  Where  lands  come  to  an  executor  or  admin  iflrator,  they 
juftice  in  Lyd-  «  may  bfe  chatged  for  a  breach  in  their  bwA  time,  as  nen- 
deli  y.  Mctcalf.  «  payment  of  rent,  of  with  an  adtion-  of  covenant  either 
x  WUf.  4.         u  jn  t^at  r|gjlt  or  ^  aflignees .    but  iheTQ  js  this  differ- 

«  ence :" 


Tiinef  v.  That  if  the  plaintiff  declare*  agrinft  them  <r#  *ftgnets% 

j^tv'tv*  ^f  aTe  charged  3*  tertenarrtsj  and'the  judgjfeeifttis  ir  4w«m 

fr&priU. 
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Buckley  v. Pirk.  But  if  the  adtion  is  brought  again  ft  them,  as  eafcecttfonj 
Couinsy7Tho-  or  5U*n*ni*ratars»  thejndgmertt  (ball  be  <fe  bonis  ufta&rti, 
rougngoha.  "  cven  where  the  breach  has  been  crnirafciqsed  id  thetp  own 
Hob.  188.  time j  as  for  repairs,  ex.gr.  :  for  it  is  {he  te&atorrs  cove- 
nant which  bifid?  the  executpr>  as  reprcfenting.  him,  aod 
be  therefore  ftitift  be  fued  by  that  name. 

2*  u  "lux  covenants  merely  perfonal,  defcond  exclufiVefy 
4  to  the  executor  or  adminiftrator,  and  covenant  ties  only 
«  ajjainft  them*' -     - 

Bra.  tide  Coy,        As  if  A.  covenants  that  J&.  fhaH  ferve  D.  as  an  appren- 
***  tice  for  feven  years,  and  dies,  and  B.  departs  within  the 

time,  covenant  will  lie  againft  the  executor  of  A.  though 

not  named. 

4.   Ot    COVENANT    BY   HUS3AN6   AND    WIFE. 

By  ftatute  %t  H.  &  c.  28.  k  is  ena&ed;  «  thac  in  ie*s 

«  for  fife,  or  for  years,  af  fhe  wife's  hnd,  the  wife  ftatt 
"  be  d  patty  t(j  the  leafe,  add  the  refbrVation  be  to  her  and 
*  her  heirs ;  aWd  therefore  in  covenant  on  fuch  teaies  (to 
«  wrfe  fhouW  join." 

peavrr  vXaine.      But  wftere  the  covenant  is  to  baron  znd  feme,  the  htrfband 
%  Mod.  »i7.     dpne  may  bring  the  a<Sk>n. 

Alebcrry  ▼.  And  where  the  leafe  was  of  land,  of  which  the  wife  was 

y*.!!?'—        tenant  in  common  with  another,  and  the  hufbaad  and  wife 
._  —        brought  the  afiion,  it  was  held,  That  the  wife  might  or 
might  nbt-jcin  in  the  a&ioa, 

5.  or 


1  Strau  %%-). 
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5,  OF    COVENANTS    B*    TENANTS  JN    COMMON. 

In  actions  perfonal,  tenants  in  common  (hall  join :  they 
therefore  fhould  join  in  an  atftion  of  covenant. 

Tenants  iir  common  of  a  reverfitmy  on  a  leafe  for  years,  Kitchen  v. 
(hall  join  in  covenant  fgr  not  repairing  j  for  it  is  in  the  per-  Buckley. 

I  (hall  now  proceed  to  confider  the  cafes  under  the  head  of  '  *   '    " 
Pleadings  in  this  atftion,  premifing  the  following  cafes  as'  to      - 
the  perpns  who  fhould  bring  the  action. 

I.  "  Where  the  action  is  founded  on  an  indenture^  the  ir0IL  A.517. 
"  perfon  bringing  the  action  muft  be  a  party  to  th$  de^d,  or 
"  he  cannot  maintain  the  a&ion." 

As  wherein  covenant  the  plaintiff  declared,  that  A.  being  Green  v.  Home, 
arretted  ar  his  fait,  the  defendant,  in  coofideration  that  he  SaUt-  x97- 
would  order  the  bailiff  to  let  A.  go  at  large,,  covenanted  with 
the  plaintiff  to  bring  in  the  body  of  A.  and  deliver  him  to 
the  bailiff  on  fuch  a  day ;  and  on  oyer  the  deed  appeared 
in  bac  verba:  u  /  (the  defendant)  do    promife   and  en-  , 

gage  myfelf  to  bring  in  the  body  of  A.  and  deliver  him 
to  B.  (the  bailiff )  on  fuch'  a  day."  On  demurrer,  it  was 
held  that  the  plaintiff  fhould  not  have  this  action,  he  being 
no  party  to  the  deed;  for  though  covenant  may  be  brought 
on  a  deed-poll,  in  which  no  perfon  certain  is  mentioned, 
but  generally,  a  To  all  whom  it  may  concern  ;'*  yet  a  per- 
fon muft  be  named  in  a  deed  indented,  or  he  cannot  have  an 
aclion  on  it. 

But  where  a  deed  began  a  It  is  agreed  that,"  &cfc  and  the  Nurfe  v. 
parties  names  are  not  mentioned  in  the  body  of  the  deed,  but  Vrnxpum. 
at  the  end  was*  u  in  witnefs  whereof  we  have  hereunto  fet  s***  *14' 
pw  hands  and  ieals,"  and  both  partief figntd  andfealed  tty  it 
was  held  that  it  was  a  fufficient  naming  in  the  deed,  and  that 
an  actkm  of  covenant  lay  on  it. 

%  u  Wherever  a  covenant  is  for  the  benefit  of  any  per- 

#  fon,  he  muft  take  notice  and  advantage  of  it  at  his  own 

*  pent." 

As  where   there  was  a  covenant  by  the  defendant  (let-  Hughes  ▼. 
fee)  tt  to  permit  the  plaintiff  (leflbr)  to  fow  clover  among  Richmaiu 
the  defendant's  barley ;"  and  the  plaintiff  affigned  a  breach,  CowP' x**  ' 
.  that  the  defendant  had  fowed  the  barley  without  giving  him 
nstke.     The  defendant  pleaded,  that  he  had  not  prevented  the 
plaimiff;  <m  demurrer,  the  plea  was  held  fufficient,  for  the 
pefendant  was  only  bound  by  his  covenant  to  permit,  and  the 

notice 
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notice  {hould  have  been  taken  by  the  plaintiff,  far  whole,  be- 
nefit the  covenant  was. 

III.    OF  THE  PLEADINGS. 

I.  PLEADINGS  ON  THE  PART  OF  THE  PLAINTIFF. 

t.  "  The  declaration  in  this  action  fhould  fet  out  exprds- . 
u  ly,  that  the  covenant  was  made  by  deed." 

Moore  v.  Jooca.      por  where  the  plaintiff  declared  in  covenant,  u  That  the 

Oo^lL' «7    defemlant p*r ft rjftiimfuum factum  afui  Weftminfter,  grant- 

S,fp.  ed  to  the  plaintiff,"  &c. :  this  was  held  to  be  error,  for  there 

•  Were  no  words  which  imported  it  to  be  a  deed,  without 

which  the  a&ion  could  not  be  maintained. 

Thordby  v.  It  was  formerly  held,  That  where  the  plaintiff  fo  declared 

Sjpmtow.  on  a  deed,  he  {hould  always  make  aprtftrt  of  it,  and  that  the 

1  TlUm  *  86      court  °°M^  not  d^P?1^  witn lt  »  for  thc  defendant  had  a  right 
6.  a*'  "    "      to  *  bX  ,aw»  and  th*8  ^  *e  cafe>  though  thedeed  appear- 
ed  to  be  loftt  or  to  be  in  the  defendant's  poffeiioru 

Read  ▼.  But  now  the  plaintiff  may  declare,  that  the  deed  has  been 

Broo^Bun.        i0ft  by  time  and  accident,  and  the  oyer  (hall  be  difpenfed 
3  Term.  Rep.     wWl/ 

DundasT.Lord.      «*  But  ifl  declaring,  the  plaintiff  ftwildftatfettuttbevAik 
Weymouth.       «  fad at  length,  irjuperfiwrns  parts'* 
Cowp.  665  • 

Price  v.  As  in  covenant  on  a  leafe,  it  is  fufficient  to  fay,  "  That 

Fletcher.  the;  defendant  had,  by  indenture,  demifed  certain  pretniife& 

Cowp.  717.       tne  plaintiff  (without  naming  them)  fubjed,  *moog  other 
s* p'  things,  to  fuch  a  provifo,"  and  then  ftate  the  covenant  and 

breach.     This  was  by  the  #rder  of  court. 

•        2.  u  Where  the  covenant  is  general,  a  general  affigtuno* 
tt  of  a  breach  is  fufficient." 

Farrow  ▼.  Che-       As  where  the  covenant  was,  not  to  buy  or  fell  for  two 
▼alier.  year*,  without  leave  of  the  plaintiff;  and  the  breach  affignea 

x  Salk.  139-  Was,  "  That  the  defendant  diver  fit  diebm  *t  v  tubus  between 
fuch  a  day  and  fuch  a  day,  had  fold  to  A.  and  feveral  other 
perfons  unknown*  goods  to  the  amount  of  iool.  After  a  ver- 
dict, it  was  moved  in  arreft  of  judgment,  That  the  breach 
was  uncertain  as  to  times  and  perfons  ;  but  it  was  held  to  k 
fufficient  as  a  general  affignment ;  for  it  was  fo  defcribed,  that 
a  recovery  in  this  might  be  well  pleaded  in  bar  to  anottai 
a&ion  for  the  fame  caufe. 

"  But  the  mod  general  affignment  is  in  tfrewards'ft* 
ct  covenant  itfelf"     As» 
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If  the  leffor  covenants  that  he  is  feifed  in  fee,  or  hath  foil  Wj*ot  *• 
power  to  leafe.     In  declaring  in  covenant,  it  is  fufficient  for  Cro  £c    6 
the  plaintiff  to  fay,  "  That  lefTor.uw  not  feifed  infeey  pr  bad  9  q0.  60I 
not  full  power  to  leafe" 

And  then  the    defendant  muft  (hew  that  he    had  full  Hancock  v. 
power  to  leafe,  or  was  feifed  in  fee,  by /having  what  eftate  J^V^  , 
he  had  at  the  time  of  making   the  leafe,  which  then  puts  s  p/ 
the  plaintiff  upon    (hewing  a  fpecial  tide   in    fomebody 
eJfe. 

a  But  where  the  covenant  is  broken  by  fame  aft  of  a  third 
a  perfon,  it  is  not  fufficient  to  ftate  the  breach  generally, 
tt  for  that  aft  fliould  be  fet  out ;  but  it  fhould  feem  that  it 
a  might  be  fufficient  to  ftate  that;  breach  in  the  replica- 
tt  tion." 

As  where  the  covenant  was  to  fave  harmlefs  from  all  Nicholas  v. 
fuits  and  lawful  evictions,  the  defendant  pleaded  performance.  P***1"1- 
The  plaintiff  replied,  that  one  J.  S.  took  out  an  hab.  fac.  pof-  \  f^^Al^ 
fcjfion.  debito  mado  exeunt^  &c.  and  by  virtue  thereof  expelled 
him.    The  defendant    demurred,   and  had  judgment ;  for 
debito  modo  is  not  fufficient,    without  fhewing  particulars. 
The  bab.fac.  />^p/Talways  recites  the  term  of  the  judgment, 
and  that  it  at  leaft  fhould  be  fet  out. 

3.  "  Where  the  plaintiff  affigns  a  breach,  it  fhould  be  fo 
1C  fet  oar,  that  it  may  appear  clearly  to  be  within  the  covc- 
"  nant." 

As  where  the  defendant  covenanted  in  a  leafe,  that  he  Wingficld  t. 
would  not  cut  dpwn  more  timber  than  was  neceffary  for  the  Sherwood. 
repairs  of  buildings.     The  plaintiff  (leffor)  afligned  a  breach,       e  s* 
that  the  defendant  had  cut  down  trees  to  the  value  of  10L 
and  converted  them  to  his  own  ufe ;  and  after  a  verdidx,  the 
judgment  was  reverfed  for  error:  For  there  fhould  have  been 
an  averment,  "  That  he  had  cut  down  more  than  was  necef- 
fary for  repairs ;"  for  as  there  afligned,  it  was  not  within  the 
covenant. 

"  For  fuch  affignment  of  the  breach  was  not  within  the 
' u  words  of  the  covenant,  and  fo  was  bad  for  the  uncer- 
a  tainty ;  for  where  the  covenant  may  not  have  been  broken, 
"  the  declaration  affigning  the  breach  in  that  manner  is 
«  ill." 

As  where  the  covenant  was  by  the  defendant  that  he,  Colt  r.  Howe, 
his  executors,   adminiftrators,   or  affigns,  would  repair  a  Cro.  Eliz.  34*. 
mill,  and  breach  afligned  the  not  repairing  it  by  the  de- 
fendant,   his  executors,    adminiftrators,   and  afligns.     On 
demurrer   the  declaration  was  held  to  be   bad;   for  the 

breach    ^ 
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breach  fhould  be  in  the  disjunctive,  u  or  his  afligns :"  for  if 
any  of  diem  did  repair,  the  a*ftion  would  not  lie, 

J  4.  *  Where  there  is  a  provifo  in- the  deed,  defeating  the 
"  covenant,  the  plaintiff  need  not  fet  it  out  in  his  declaration, 
tt  but  leave  the  defendant  to  plead  it." 

Elliott  v-BIakc.  As  on  a  covenant  to  deliver  fo  much  (altpetre  before  the 
sir  T.  Raywi  20t^  0f  Oflober  \  and  there  was  a  provifo,  that  if  defendant 
was  prevented  by the  fea^  that  the  deed  mould  be  void.  It 
was  held,  that  the  plaintiff  need  not  ftatp  the  provifo,  as  it 
would  be  matter  of  defence  for.  the  defendant,  of  which,  he 
might  avail  himfeff. 

"  But  where  there  is  an  exception  making  part  of  the  cove- 

"  nant,  the  plaintiff,  in  fetting  out  the  breach,  fhould  alfo 

"  (hew  that  the  breach  was  not  within  the  exception :  for  the 

i(  declaration  is  on  the  whole  covenant y  and  the  breach  will 

•    "  not  be  within  it,  unlefs  fo  fet  ou,t." 


«5 


8irT.  Jonci, 
US- 


Hayman  v. 
*  Rogers. 
I  Stra.  232. 


Sherwood  v. 

Noon. 

1  Lcort.  250. 


Aleberry  ▼. 
Walby. 

I  $ITZ.  220. 


As  where  the  plaintiff  declared  on  a  covenant  by  the  de- 
fendant, to  repair  all  the  pales  of  a  garden  then  demifed,  ex- 
cept thofe  to  the  eaft  fide,  and  aligned  the  breach,  iir  not  re- 
pairing fec.formam  conventions.  This  was  U^ld  well  after  a 
verdicl;  but  it  was  agreed,  That  it  would  have  been  had  on 
fpecial  demurrer,  for  want  of  fetting  out  tt  that  the  pales  were 
not  thofe  excepted." 

And  Note,  "  That  if  the  plaintiff  declares  on  a  covenant 
"  which  he  fets  out,  and  afterwards  afligns  an  inconfiftent 
*c  breach,  if  under  zfciz.  kfhall  be  rejected." 

As  where  the  plaintiff  declared  upon  articles,  dated  the 
30th  of  December^  17 18,  not  to  fet  up  the  trade  of  a  baker, 
from  the  date  of  thofe  articles  for  fo  many  years,  and  after* 
wards  aifigned  a  breach,  a  That  defendant  did  aftmvaris* 
to  witj  ift  of  May  ^  1 7 1 8,  follow  a  trade."  This  being  incon- 
fiftent with  the  articles,  was  rejected. 

5.  u  Where  a  covenant  is  in  the  alternative;  that  is, 
"  where  the  covenantor  undertakes  for  one  of  two  things, 
u  breach  fhould  be  afligned  as  to  both." 

As  where  the  defendant  covenanted  that  he  would  not  take 
wood  without  the  aflent  or  afEgnment  of  the  leflbr  or  afligns : 
it  was  held  not  fufficient  to  fay  that  defendant  took  wood 
without  the  alignment  of  leflbr,  or  his  afligns  j  for  it  might 
be  with  their  ajjent,  and  fo  no  breach. 

But  where  the  covenant  was  "  to  pay  or  caufe  to  be 
paid,"  that  the  defendant  had  not  paid,  was  held  to  affign 
the  breach  fufficicntly,   without  laying  "or  caufed  to   be 

paid  i*' 
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paid;"  for  if  the  defendant  had  caufed  to  be  paid,  he  had 
paid.  ' 

* 
tc  But  where  the  covenant  is  founded  on  the  contin* 
a  gency  of  two  things,  and  that  which  Jhall  firft  happen ; 
w  the  plaintiff  may  declare,  on  a  breach  anting  from  the  hap- 
a  pening  of  one  of  them,  without  making  any  mention  of 
«  the  other/* 

As  where  the  plaintiff  declared  on  a  covenant,  whereby  L«ggln  r.  Lord 
it  was  agreed,  that  he  fliould  deliver  to  the  defendant  a  Orrery, 
mare,  and  the  defendant  was  to  pay  for  the  fame  twenty  x  Lon*  **7m* 
guineas,  at  the  death   of  his  mother,  or  day  of  marriage,  *3** 
whichever  fliould  firft  happen.     It  was  adjudged,  That  it 
was  fufficient,  in  declaring  on  the  covenant,  to  ftate  the 
happening  of  one  of  the  contingencies,  without  faying  that  it 
was  the  firft  :  and  that  if  even  the  other  had  happened  firft, 
the  declaration  was  ftill  good;  for  the  delay  was  the  plain- 
fiff's  own. 

6.  u  Where  the  a£Hon  is  for  breach  of  covenant  by  the 
a  aft  of  a  third  peribn,  the  declaration  fliould  fet  out,  that 
u  the  breach  was  by  fuch  a  perfon,  under  a  claim  of  title,  or 
<c  by  lawful  aS :  for  the  covenant  on  the  part  of  covenantor 
u  does  not  extend  to  the  illegal  ads  of  others,  who  are  them- 
a  fclves  liable  to  an  a£Hon." 

As  where  the  leflbr  covenanted  that  the  leflee   fliould  Luming  v. 

hold  the  lands  difcharged  of  payment  of  tithes,   and  the  J^T6!??*  „ 
l        ■      i»-     -    i  &  r/ri_         •  r\-t.     Cro. Euz. 017- 

breach  affigned  was,  a  recovery  of  them  in  an   action  by  y 

the  parfon.  It  was  held  on  demurrer,  That  the  breach  was* 
ill  affigned,  becaufe  he  had  not  alledged  that  thefuit  was  law- 
ful, or  the  tithes  due :  for  the  covenant  did  not  extend  to  ille* 
gal  fuits. 

tt  The  queftions  under  this  head  are  thofe  which  for  the 
*  tnoft  part  arife  under  the  exprefs  covenant  for  quiet  enjoy- 
tt  merit,  or  the  covenant  in  law  under  the  demife,  and  an  ex- 
u  ptdfion  by  a  third  perfon." 

a  The  declaration  therefore  fliould  always  ftate  the 
a  difturbanceor  evi&ion  to  be  by  a  perfon  by  c laim  of  title, 
a  and  not  of  title  only,  but  of  good  and  elder  title ;  forper- 
a  hap*  the  evi£lion  might  be  by  a  perfon  claiming  under  the 
«  hget  bhnfelf" 

Therefore,  where  the  plaintiff  declared  on  a  demife  of  Nokc^t  cafe 
a  Twmfe  in  London,  and  covenant  that  the  leflc£  fliould  en-  4  Co.  So.  b. 
joy  without  evi&ion  from  the  leflbr,  or  any  claiming  under 
Mm,  and  breach  affigned,  "  That  one  Savery  had  recover- 
»ed  the  lioufe   in  ejeftment  by  verdid,  and  expelled  the  " 

plaintiff: 
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plaintiff:  On  demurrer,  it  was  adjudged.  That  although  the 
recovery  was  by  verdi&,  yet  that  the,  plaintiff  ought  to  have 
(hewn  that  Savery  had  elder  title :  for  otherwife  the  cove- 
nant  in  law  was  not  broken. 

a  Lct.  37.  "  But  it  is  fufficient  in  fuch  a  cafe,  to  aflign  the  breach  by 

u  a&  of  a  perfon  claiming  by  elder  title,  without fiating  what 
u  that  title  is ;  for  perhaps  the  plaintiff  may  not  know  the 
u  title  of  the  perfon  expelling  him  :  or  ftate  that  he  evided 
u  him  by  legal  procefs." 

Fofter  ▼.  Pear-        And  therefore,  if  it  appears  from  the  declaration  itfelf 
fon.  t)laC   t^e   claim  was    by  elder   title,    and    not  under   the 

4^F*im.  Rep.     p]a;ntjfl:  himfelf,  it  is  good,  without  fctting  it  out  as  elder 
title. 


Prodorv.  New- 

ton. 

%  Lev.  37. 


Force  v.  Vines. 
1  R0lJ.Rcp.2r. 
RatclifT*  tafc. 
I  Brownl.  8c. 
S.P. 


Smith  ▼.  Sharp. 
iSalk.  139. 


6yfr*.EUij. 
1  Stra.  aa8. 


As  where  the  defendant  declared  on  a  demife  to  him  for 
a  year,  and  the  breach  affigncd  was,  that  y.  S.  who  had 
title  by  virtue  of  a  demife  made  to  him  of  the  fame  land,' befn* 
that  made  to  the  plaintiffs  had  entered  and  evicted  him  j  it 
was  held  to  be  well,  on  motion  in  arreir  of  judgment ;  for  the 
title  appeared  luiikiently  to  be  an  elder  one,  and  not  under 
the  plaintiff. 

"  And  fo  wliere  .the  breach  is  by  a  perfon  included  In  the 
"  covenant,  it  is  not  neceflary  to  ftate  any  title  as  to  him,  for 
a  the  a&ion  is  founded  on  the  covenant  itfelf." 

0  As  where  the  leflbr  covenanted,  "  That  during  the  term, 
neither  A*,  his  heirs  or  executors,  mould  interrupt  the  lefleei" 
and  the  breach  afllgned  was  by  entry  of  the  executors  of 
the  leflbr,  it  was  held,  That  no  title  need  be  fet  out  as  in 
them,  they  being  included  in  the  covenant  on  the  part  of  the 
leflbr. 

7.  How  far  the  breach  fhould  be  afligned,  as  affe<Sting>a/- 
fignees,  the  dii/indVion  is  fettled  in  this  cafe,  viz.  That 
where  a  thing  is  to  be  done  by  a  man  or  his  alliens,  the 
breach  muft  be  in  the  disjunctive,  that  it  was  not  done  by 
him  or  his  afligns  :  But  where  the  act.  is  to  be  done  to  a  man 
or  his  afligns,  it  is  fufficient  to  aflign  the  breach,  that  it  was 
not  done  to  him,  without  mention  of  his  afligns. 

a  But  it  fhould  iecm  that  the  rule  here  laid  down,  is  only 
u  the  cafe  where  the  a&ion  is  not  againft  the  firft  covenantee 
"  or  leflee." 

Fcr  where  the  covenant  was  on  a  leafe  to  the  defendant, 
by  which  he  covenanted,  he,  his  heirs  and.  afligns,  every 
Year,  to  plant  eight  crab-ftocks  $  and  breach  afljgned  that 
?v  had  not  planted  fuch  a  year}  it  was  held  to  be  well, 

without 


i 
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J    whout  mentioning  A/j  aligns:  for  the  a&ion  being  againft 
!    the  firft  leffee,  an  affignment  was  not  to  be  prefumed. 

So  where  the  defendant  covenanted  for  himfelf,  his  heirs  Mayor  of  Lon- 
andaffigns,  to  pay  rent,  &c:  and  the  breach  aligned  was,  donv.SirFMher 
that  he  had  not  paid  without  faying  w  or  his  aiugns,"  the  Tf.n^* 
court  held  the  breach  well  afligned  >  for  they  would  not  pre-  gjjr I733# 
fume  an  alignment.  Butter  K.  P. 

In  declaring  againft  an  affignee,  the  plaintiff  may  declare  *  *.   . 
againft  him  generally  as  affignee,  without  fetting  out  the  mefne  )££d\% 
effignrntntSy  for  perhaps  he  may  not  know  them.  ifo&.  caf.  79. 

o\  **  If  the  plaintiff,  in  declaring  in  covenant,  fliouldftate 
u  the  eftate  under  which  he  derives  his  right  to  the  aftion, 
tt  and  he  mif-Jlates  it,  it  is  his  error." 

The  plaintiff,  in  ftating  his  title  in  this  cafe,  fet  forth,  p'olyblank  *. 
That  one  Strobridge,  who  was  feifed  in  fee,  made  the  leafe  Hawkim. 
in  queftion,  and  that  on  his  death  die  effates  in  reverfion  Dou*" 3I4* 
defcended  to  the  wife  of  the  plaintiff,  as  his  heir  at  law, 
whereupon  he  {the  plaintiff)  became  feifed  of  the  reverftony 
as  of  freehold?  in  right  of  bis  fa  id  wife.     On  demurrer,  the 
declaration  was  held  to  be  ill  5  for  from  his  own  fhewing,  the 
eftste  be  had  was  in  him  and  his  wifey  in  right  as  offeey  and 
not  as  lhted. 

But  it  was  agreed  in  this  cafe,  that  the  plaintiff  need  fet  out  Akbcrr?  ▼. 
no  title,  but  declare  generally  u  quod  dimlfiffet  :n  and  it  was  Walby. 
there  fettled,  That  where  he  had  fet  out  the  title  imperfe£f/y  l  sg£  *** 
(as  in  not  regularly  fetting  out  a  defcent,  by  omitting  the  a 
perfon  under  whom  plaintiff  claimed)  that  this  was  furplufage, 
and  could  be  rejected.     But,    if  the  title  had  been  ftatcd 
wrong,  as  in  the  laft  cafe,  it  had  been  error. 

9.  a  In  covenant,  to  pay  a  fum  certain,  there  can  be  no 
u  apportionment  of  demand,  for  the  breach  muft  follow  the* 
u  covenant,  which  is  entire." 

Therefore,  where  the  plaintiff  declared,  on  a  charter-par-  Rca  ▼.  Burnett. 

2,  whereby  the  defendant  covenanted  to  pay  the  plaintiff  *  LeT* X2* 
much,'  viz.  3I.  per,  ton  for  goods  imported,  and  afligned 
a  breach  in  not  paying  for  fo  many  tons,  and  one  bogfhead : 
On  demurrer,  the  breach  was  held  to  be  ill  afligned  in 
charging  for  the  hogfhead,  the  covenant  being  only  fo 
much  per  ton.  But  aliter,  had  it  been  to  pay  lb  much  per  ton 
fecundum  ratam. ,  * 

So   where   the  covenant  was,   that   the  defendant    was  Needier  r. 
to  take  the  plaintiff  for  his  clerk,  and  allow  him   2s.  per  Gueft. 
qttire   for  -what  he  fhould  cop^;  and  breach  afligned  the  AUcn  *9- 
non-payment  for  four  quires  and  thrte  /heets ;  judgment 

was 


3°4 


Inckdoo  v. 

Crippt. 

Saft.658. 
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was  in  this  cafe  reverted ;  for  there  could  be  no  s^portoa. 
ment  for  the  three  (heets. 

But  where  the  plaintiff  fb  .claims  more  than  the  con- 
trad  will  ftipport,  .he  may  enter  a  remittitur  for  what  he 
has  claimed  too  much,  and  take  Judgment  for  the  reft, 
where  the  demand  is  not  fettled  to  a  certain  amount  by 
the  deed,  but  depends  on  fomething  extrinfic;  for  if  the  de- 
mand is  (o  fettled,  as  if  it  be  a  covenant  to  pay  20L  there  can 
be  no  remittitur. 

Vernon  ▼.  Jrf-        10.  Where   there  Is  a  joint  covenant    by  feveral,  aS 
fcrjei.  Ihould  join  in  the  a&ion,  or  on  demurrer  on  cyer  .it  will 

be  bad. 


aStra.  1146. 


s.  c.         "  But  if  any  named  in  the  indenture  have  not  iealed  it^ 

Bui.  N.  P.  158.  they  (hould  be  excluded  by  an  averment  to  that  effeft. 
But  advantage  mud  be  taken  by  pleading  in  abatement, 
if  the  aftion  is  brought  againft  part  only  of  the  cove- 
nantors. 


Barker  v. 
Damcr. 
I  Salk.  80. 
f  Show.  iot. 
S.  C. 


Crook  hi  jr  v. 
Woodward. 
Hob.  a  1 7. 


I  r.  Covenant  for  non-payment  of  rent  muft  be  brought 
where  the  lands  lie,  though  the  rent  be  made  payable  in 
another  place.  As  here  where  the  lands  lay  in  Ireland,  and 
the  rent  was  referved  to  be  paid  in  London,  it  was  adjudged, 
That  the  a&ion  ihould  be  brought  in  Inland. 

But  debt  for  rent,  where  it  may  be  brought,  Vid*  ente^  au* 

12.  Ci  Where  the  plaintiff  cannot  fue  on  a  breach  «f 
"  Covenant,  without  fome  previous  circunjftances  to  be 
"  performed,  the  declaration  Ihould  aver  the  performance  of 
"  them/' 

As  where  the  defendant  covenanted  to  fatisfy  the  plain- 
tiff for  all  fums  of  money  which  the  defendant's  (on  would 
embezzle  while  apprentice  to  the  plaintiff,  within  thru 
months  after  proof  and  requejl  made,  the  declaration  laid  oolr 
the  embezzlement  and  requeft,  but  not  the  time  or  proof 
The  plaintiff  had  a  verdid \  but  judgment  was  arreffed  fa 
this  fault. 


2.  OF  THE  PLEADINGS  ON  THE  PART  OF  THE 
DEFENDANT. 

Thefcare,  1  ft.  Performance.  2.  Other  covenants  in  b« 
3.  Nilhabuit  in  tenementis.  .4.  Non  eft  £u£buip.  5.  Enff 
and  evidtion.  6.  A  releafe.  7.  Accord  and  fiftsfadun* 
A  tender  and  rcfufal.  9.*  Levied  by.  diftrefc.  .  1  o. 
n.  Bankruptcy. 
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x.  Of  the  Plea  of  Performance. 

As  to  which  plea,  I.  w  If  all  the  covenants  in  an  inden-  Co.Litt.3<>3.b. 
a  ture  arc  in  the  affirmative,  the  defendant  may  plead  per* 
"  formance  generally  :  but  if  any  are  in  the  negative,  he  muft 
"  plead  to  them  fpecially  (for  a  negative  cannot  be  perform- 
w  ed)  and  to  the  reft  generally/' 

And  if  he  pleads  otherwife,  on  demurrer,  the  defendant  CrofwcU  t. 
dull  have  judgment.  Peachy. 

J     *  Cro.EUz.691. 

Therefore  where  the  defendant  covenanted  by  charter-  Langhwellv. 
party,  that  he  would  fail  from  the  Thames  to  fuch  a  place  in  Palmer. 
Spain,  and  the  words  were,  <c  That  he  decederet  procederet,  x  sid*87- 
et  non  deviet,"  he  pleaded  performance  generally,  and  it  was 
held  ill ;  for  there  was  an  exprefs  negative  covenant  a  that 
~    he  fliould  not  deviate,"  to  which  he  {hould  have  pleaded  fpe- 
cially ;  for  though  he  failed  from  the  Thames  to  Spain,  he 
might  have  deviated. 

And  the  cafe  is  the  fame  in  debt  on  a  bond  for  performance  Ellen  v.  Bote, 
of  covenants.    Performance  is  a  bad  plea ;  for  fome  of  the  Allcyn  w: 
covenants  might  be  negative. 

2.  u  So  if  any  of  the  covenants  is  in  the  disjunctive,  he  Co. Litt. 303.0%* 
*  muRjbnu  wbsch  he  has  performed." 

a  So  where  the  covenant  is  for  the  a&  of  a  ftranger,  per-.  Show.  1. 
"  formance  generally  is  a  b^d  plea,  it  fliould  fliew  how  per- 
"famed." 

2.  Of  the  Plea  of  other  Covenants  in  Bar. 

I.  tt  A  covenant  in  one  indenture  (hall  not  be  pleaded  in 
|  *  bar  to  a  covenant  in  another  indenture,  except  fuch  be  a 
j  "  defeafence  of  the  former ;  for  perhaps  the  injuries  may  not 
«  be  equal." 

As  where  the  plaintiff  declared,  That  the  defendant,  by  GawdeoT. 
indenture,  covenanted  to  pay  to  the  plaintiff  300I.  per  ann.  Draper, 
fo  long  as  his  wife  (hould  live  with  and  be  fupported  by  *    cnt" %  7# 
the  plaintiff,    and  the  ad"Hon  was  for  one  quarter's  falary. 
The  defendant  pleaded,  That -afterward,  there  was  another 
indenture jnade  between  the  fame  parties,  that  whenever  the 
&id  defendant  and  his  wife  fliould  come  and  cohabit  toge- 
ther, mat  the  allowance  fhould  ceafej  and  pleaded  further, 
that  they  did  cohabit.     On  demurrer,-  it  was  ruled  to  be  a 
bad  plea,  and  that  the  defendant  (hould  have  an  a&ion  on  his 
indenture,  but  could  not  plead  it  in  bar  of  a  covenant  in  the 
aher. 

Xt  But 


i 
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Clayton r.Ky-  But  a  defeftfence  by  another  deed  may  be  lb  pleaded  in 
Mftflnand^  bar;  but  the  feeond  deed  muft  appear  to  be  intended  to 
7sliik  Vrj  °Perat'  as  a  defeafancey  and  contain  prefer  words  for  that 
■M  515*  purpofe,  "  as  reciting  the  firft  deed,  and  declaring  it  to  be 

thereby  void.'* 

"  2.  But  one  covenant  in  a  deed  may  be  pleaded  in  bar  to 
*  a  covenant  in  the  fame  deed;  for  the  fenfe  of  the  parties  is 
«  to  be  colle&ed  from  the  whole  of  the  deed." 

johnfoDT.  As  in  covenant  for  rent,  die  defendant  was  allowed  to 

Carre.  .  plead  another  covenant  in  the  fame  indenture,  that  he  (as 

i  Lev.  t$%.       leflec)  might  retain,  fo  much  of  the  rent  for  repairs  and 
charges. 

3.  Of  the  Plea  of  Nil  habuit  in  Tenementk 

Heath  ▼.  "  In  this  a£tion  the  defendant  cannot  plead  nil  habuit  teue- 

Vet-meden.        "  mentis ;  for  the  indenture  is  an  eftoppel. 
3  Lev.  146. 

((  So   neither  (hail  the   defendant   plead  a  plea  which 

u  amounts  to  nil  habuit  in  tenementis,  though  not  lb  in 

«  terms." 

MaittvJBbiiis.  As  where  die  plaintiff  declared,  as  affignee  of  the  never- 
»  Stra.  8x7.  Aon  from  one  Palmer  who  had  by  deed  demifed  the  pre- 
mises in  queftion  to  the  defendant  for  twelve  years  then 
unexpired;  die  defendant  pleaded,  That  ten  years  before 
the  taaking  of  the  kafe  to  him,  that  Palmer  had  foid  the 
rcverfion  in  fee  to  one  Bragg,  and  traverfes  the  fetfin  of 
Palmer,  as  alledged  by  the  plaintiff.  To  this  plea  .there 
was  a  general  demurrer,  and  the  court  refolved,  1.  That 
the  defendant's  plea  was  tantamount  to  nil  habuit  in  tene- 
mentis  \  for  it  denied  the  feifm  in  fee  in  Palmer,  who  had 
demifed  to  him  by  deed,  and  fo  was  bad  in  law.  2.  That 
the  plaintiff,  who  was  aflignee,  fliouW  have  the  benefit  of 
this  eftoppel,  which  runs  with  the  land.  3.  That  the  eftop- 
pel need  not  be  replied,  but  fhould  be  taken  advantage  of  on 
demurrer,  and  that  the  plea  in  the  prcfent  cafe  was  bad  on  a 
general  demurrer. 

4.  Of  the  Plea  of  Non  eft  Fadum. 

Friend  v.  1.  Where  the  defendant  pleads  nan  eft  folium,  he  cannot 

?«lS"S£       controvert  the  leffor's  tide;  for  the  itfiie  is  only  on  the  ex* 
ii5xT*  iftence  or  goodnefe  of  the  deed. 

%  Co.  a8.  2.  tt  The  defendant  may,  under  this  plea,  fhew  that  feme 

"  of  the  covenants  in  the  cfced  Iwve  been  altered  or  ended, 
"  or  he  may  plead  it;"  for  if  any  covenant  be  altered  or 

4  ended, 
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erafed,  the  whole  deed  is  discharged :  for  the  deed  is  a  com- 
plication  of  ail  the  covenants  $  fo  that  by  changing  any,  the 
deed  remains  no  longer  the  fame. 

5.  Of  the  Plea  of  Entry  and  Eviaion.  , 

<*  This  is  a  good  plea  in  covenant,  but  it  muft  be  pleaded 
u  to  be  fuch,  as  dtfaUes  the  defendant  from  performing  his 
a  covenant** 

For  where  the  leflee  covenanted  to  build  an  houfe  upon  Barkery. 
die  land  within  ten  years,  and  he  affigned  the  term ;  on  Flctwcll. 
aftion  brought  for  non-  performance,  the  defendant  pleaded,  Godb.  69,  ao. 
That  the  lefibr  had  entered  and  held  poffeffion  for  part  of 
the  ninth  year.     Per  cur.  The  defendant  fhould  have  (hewn 
that  the  lefibr  entered  by  wrong,  and  held  him  out,  fo  that 
he  could  not  build  j  for  perhaps  the  leflbr's  entry  might  -have 
been  lawful  as  for  non-payment  of  rent,  which  in  fa&  was  the 
cafe. 

So  where  the  covenant  was  by  the  leflee  to  drain  fuch  wa-  Carril  v.  Read, 
ter  out  of  the  land  before  fuch  a  day,  and  on  covenant  for  Cro*  Eli^  374. 
non-performance,  he  pleaded,  that  before  the  day  leffor  had 
entered  and  expelled  him,  and  continued  in  poffeffion  till  after  " 
the  day.    This  was  adjudged  to  be  a  bad  plea;  for  it  was  a 
collateral  ac5,  and  he  mould  have  fet  out  w  that  he  was  pre- 
vented by  the  It  for.9* 

tt  For  if  the  covenant  could  be  performed^  an  entry  fhall 
tt  not  excufe  the  non-performance." 

As  where,  on  a  deniifc  of  a  meffuage,  with  the  appurte-  selling  v. 
naoces,  the  defendants  covenanted  to  repair,  and  breach  af-  Stagg  and 
►    fiened  in  not  repairing  j  the  defendant  pleaded  an  entry  by  the  ?£*f*w*/ 
\  plaintiff'  into  the  back-yard  of  the  meffuave.     The  court  held  c^™  2N  B- 
|    4is  to  be  no  plea ;  for  an  entry  into  the  back-vard  could  not  Buller  N.P.165. 
!   Jkfpend  the  covenant  to  repair  the  meffuage,  ot  which  he  was 
;   431  in  poffeffion,  though  by  fuch  entry  the  rent  was  fuf-, 
I  peoded. 

6.  Of  the  Plea  of  a  Releafe, 

If  before  a  covenant  is  broken  the  covenantee  releafes  to  him  Co.  Litt.  aj>  a.  b. 
dkacJions^fuitS)  and  quarrels^  this  doth  not  difcharge  the  co-  Ecclea  y.  Lam- 
venam  itfeff ;  becaufe  that  at  the  time  of  the  releafe  there  was  bc^- 
no  debt,  duty,  or  caufe  of  aaion.  AUcyD  3*%     . 

But  in  that  cafe,  a  reieafe  of  all  covenants  is  a  good  di£* 
charge  of  the  covenant  before  it  is  broken. 

But  wherever  a  difcharge  is  pleaded  in  the  nature  of  a  Rogenv.Parn* 
.  releafe,  the  defendant  muff  plead  it  to  be  by  deea\  or  it  will  %  Wilf.  376. 

X2  -  be 
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be  bad  >  for  as  the  covenant  is  by  deed,  by  deed  only  flball  k 

be  difcharged.     Blake* s  cafe,  6  Co.  44,  a, 

e  iddJjim0rC  *'  ^nc*  note>  That  where  a  covenant  runs  with  the  land,  and 
Cro.  Car.  503.  tne  'ea^e  nas  keen  amgned,  the  covenantee  cannot  releafe  a 
xRolLAbr.411.  covenant  after  it  is  broken,  and  aftion  has  been  brought  by 
the  aflignee ;  for  the  right  of  aclion  is  then  attached  in  his 
perfon.  .  But  if  the  covenantee  had  relcafed  before  a  breach 
or  a&ion  brought,  it  had  barred  the  aflignee  even  for  a  bread 
in  his  own  time. 


6  Co.  Blaise's 
cafe,  43. 


Alckn  v.Blague, 
Cro.  Jac.  99. 


Snow  v, 
Franklin. 
Lutw.  3  <fS. 


Carter  v. 
Dawnifh. 
1  Show.  137. 


7;  Of  the  Plea  of  Accord  and  Satisfaction. 

1.  u  Accord  and  (atisfaftion  is  another  good  plea  in  cove- 
"  nant :  For  though  this  a&ion  is  founded  on  a  deed,  and  a 
u  deed  can  only  be  difcharged  by  a  deed)  yet  this  is  a  good 
tc  plea ;  for  it  is  not  pleaded  in  difcharge  of  the  covenant  it-' 
cc  felf,  but  only  in  difcharge  of  the  damages,  for  the  covenant 
M  remains." 

As  \vheh  to  breach  affigned  on  a  covenant,  the  defen- 
dant pleaded  an  accord  or  agreement,  "  that  the  plaintiff 
fhould  take  thirty  (hillings  in  fatisfa&ion  of  all  damages;" 
it  was  on  demurrer  ruled  to  be  a  fcood  plea^  for  the  reafon 
above:  For  in  every  a£Hon  where  damages  are  de- 
mandable  by  way  of  amends,  accord  is  a  good  plea  in  dif- 
charge. 

2.  «  But  it  is  only  a  good  plea  where  there  has  been  a* 
u  aclual  breach ;  for  not  till  then  are  damages  claimable," 

For  where  the  plaintiff  declared,  that  in  confidential 
that  he  would  permit  S.  P.  to  enjoy  a  farm  at  Chipjham  for 
one  year,  the  defendant  covenanted  to  pay  the  rent  of  yaL 
per  ann.  and  alfo  200I.  then  in  arrear;  and  the  breach  af-  ; 
figned  was,  the  non-payment  of  the  rent     The  defendant  I 
pleaded,  that  before  any  caufe  ofaclicn  did  arife  on  the  cove-  \ 
nant,  that  it  had  been  agreed  between  him  and  the  planinff,  | 
that  theplaintiffjfcflKWte/f*  30I.  in  difcharge  of  all  covenants:  \ 
which  the  plaintiff  had  accepted.     On  demurrer,  this  pfca  j 
was  held  to  be  a  bad  one,  for  at  the  time  there  was  no  cove- ; 
want  broken,  and  accord  and  (atisfaftion  is  no  good  pies,  \ 
except  in  difcharge  of  damages/ar  a  covenant  a&ualty  broken  \ 
or  damages  fujiaiued. 

8.  Another  plea  is,  that  of  tender  and  refufal  But  in  this  1 
attion  the  damages,  not  the  debt  being  the  thing  in  demandU 
it  need  not  be  pleaded  with  an  uncore  prifi,  1 
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9.  In  covenant  for  non-payment  of  rent,  the  defendant  Harev.Sa*ii:e. 
caniwt4>lcad  levied  by  dtftrefs  \  for  that  is  a  confeffion  that  *  BrowllL  2?  * 
it  urns  not  paid  at  the  day,  to  which  time  the  breach  refers  ; 

but  runs  in  arrere,  or  payment,  a*  the  day,  will  be  a  good 
pica, 

10.  Infancy  is  another  good  plea  in  this  aflion ;  for  an  in-  Gilbert  v. 
fem  cannot  bind  himfelf  by  deed,  except   for  neceffaries.  Fletcher. 
Thisadion  was  covenant  againft  an  apprentice,  brought  on  Cro- Car-  la9> 
the  indenture,  and  held  not  to  lie,  he  being  an  infant. 

11.  If  the  defendant  has  leave  tQ  plead  double,  under  Filh  v.  Miller. 
ftatute4  and  5  Ann.  c.  16.  he  fhall  not  be  allowed  to  plead  Gilb.  Rep.  uj. 
inconfiftent  pleas,  as  non  eft  facliim^  and  a  condition  prece- 
dent. 

12.  The  plaintiff  and   defendant  being  joint  leffees  of  a  Mayor*, 
leafe,  the  plaintiff  releafed.  his  part  to  the  defendant,  who  Steward, 
covenanted  to  repair,  pay  rent,   and  indemnify  the  plain-  *  BuXT- 2***- 
tiff.    On  covenant  brought,  and  breach  afligned  as  to  all, 

the  defendant  pleaded  bankruptcy,  it  was  adjudged,  That  this 
being  an  exprefs  and  collateral  covenant,  was  not  difcharged 
under  the  bankruptcy  and  certificate,  for  it  was  not  a  debt  due 
at  the  time  of  the  bankruptcy,  and  fo  could  not  be  proved 
under  it. 

4.  OF  THJT  EVIDENCE  IN  THIS  ACTION. 

I.  u  Where  the  plaintiff  declares  in  covenant  on  any  deed, 
a  he  (hall  not  be  allowed  to  go  into  evidence  of  any  matter    v 
a  out  of  the  deed  to  fupport  his  aftionj  for  the  proof  muft 
"  correspond  with  the  declaration." 

As  where  the  plaintiff  declared  on  certain  articles,  where-  Littter  v.  Hol- 
by  he   undertook  to  build  two  hcufes  for  the   defendant  land, 
by  a  certain  day  (the  ift  of  April)  in  confideration  of  which  3  Term  Rep. 
me  defendant   undertook  to    pay  the  plaintiff  500I.  and  59°' 
breach  afligned  in  the  non-payment,  and  averred  perform- 
ance, the  defendant  pleaded  that  the  plaintiff  had  not  finifh- 
cdthehoufes  by  the  ift  of  April,  on  which  iffue  was  join- 
ed: at  the  trial,  it  appeared  that  the  parties  had  by  a  fub- 
fcquent  parol  agreement  enlarged  the  time,  and  that  the 
Work  was  finifbed  within  the  time  fo  enlarged j  this  evidence 
was  held  to  be  bad  to  fupport  the  declaration,  and  the  plaintiff 
was  non-fuited;  which  the  court  on  application  refufed  tofet 
afide. 

2.  a  If  the   plaintiff  afligns  a  breach   generally,    and  ^ 

?  afterwards  narrows  it  to  a  particular  matter,  he  fliall  be 
tt  confined  to  give  his  evidence  to  fuch  particular  matter 
"only." 

As 


3*o 

Harris  v. 

Mantle. 

3  Term  Rep. 

JOT- 
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As  where  the  breach  afligned  was  *  That  the  defendant 
had  not  ufed  the  demifed  premiffes  in  an  htrfbamMike 
manner  \  bat,  on  the  contrary^  had  committed  great  waft, 
fpoilj  and  dejhuclton\  it  was  adjudged,  that  the  evidence 
would  be  confined  to  the  commiffion  of  wafte,  &c.  and  that 
the  plaintiff  Jhould  not  be  allowed  to  go  into  evidence  of  the 
not  ufing  the  land  in  an  hufband-like  manner  if  that  did  not 
amount  to  wafte. 

BelW.Harwood.      3.  Where  the  queftion  is  refpe6Hng  the  time  of  a  demife 
3  Term  Rep.      from  Jt  g,  where  both  parties  admit  his  title,  he  may  be  a 

witnefs ;  for  this  verdict  cannot  be  given  in  evidence  in  any 

action,  either  for  or  againft  him. 

Having  now  confidered  the  nature  of  this  adion  and  the 
pleadings  and  evidence  on  it,  the  fubfequent  proceedings  now 
alone  remain,  the  V  erdiS  and  Judgment :  but  I  flaw  pre- 
vioufly  mention  this  cafe  relative  to  payment  of  money  into 
court* 


30S. 


Fullwellv.Hali. 
1  Black.  837. 
Walnouth  v. 
Houghton.' 
%  Barn.  229. 


Upon  a  general  count  in  covenant,  money  cannot  be 
paid  into  court;  for  the  a£Uon  is  for  damages,  which  are 
uncertain.  But  on  a  fpecial  count  for  a  liquidated  fum  as  for 
rent,  or  for  5I.  per  acre  for  ploughing  meadow,  the  court 
will  allow  it. 


Vivian  v.  Cam- 
pion. ' 
Salk.  141. 


5.  OF  THE  VERDICT  AND  JUDGMENT. 

1.  Where  covenant  is  brought*  and  breach  affigned  the 
not  repairing  of  houfes  according  to  covenant,  the  damages 
ought  to  befuch  as  are fufficient  to  put  the  premiffes  in  repair  at 
the  time  of  the  action  brought  j  and  to  that  purpofe  they 
ought  to  be  applied. 

Fantrv.  Snel-        2.  In  covenant  for  non-payment  of  rent  at  divers  days, 
ling.  which  amounts  to  fo  much,  and  in  the  declaration  the  fum  is 

XBidftRCP*351*  mif-caft,  it  is  not  error,  but  the  plaintiff  fhall  have  a  verdict 
S        •  155.      for  f0  much  as  js  really  in  ai  rear. 

Anon  3.  Where  the  breach  was  affigned  in  two  covenants,  and 

Cro.  Eliz.  6S5.  it  appeared  that  for  one  the  plaintiff  had  no  caufe  of  aclion, 
and  for  the  other  a  good  caufe  of  action,  iffue  being  join* 
onbdth)  and  a  general  verdifl  fourl&\  and  damages  entire,  the 
judgment  was  arretted ;  for,  for  part,  the  plaintiff  had 
caufe  of  a&ion. 

Porter  v.Harrw.      4.  If  covenant  be  brought  againft  few,  and  there  be  judg* 
-iXcv.  63.         ment  by  default  againft  one,  and  the  other  pleads  perform- 
ance, which  is   found  for  him,  the  plaintiff  lhaJl   not  have 
judgment  againft  the  other  j  for,  on  the  whole,  the  plaintii! 
has  no  caufe  of  action, 

5,  la 
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5*  In  covenants  perpetual,  if  they  be  once  broken,  and  an  Swan's  cafe, 
ft&ian  brought  on  the  covenant  and  judgment  for  the  plain-  CrQ«EK*«  3« 
tiff,  this  judgment  (hall  ftand  s  and  in  cafe  of  a  future  breach, 
plaintiff  may  have  a  fan  facias  on  this  judgment  without 
bringing  a  new  writ. 

And  after  a  judgment  bv  default,  a  writ  of  inquiry  exe-  Chauntflower* 
cuted,  and  damages  a&fed,  the  defendant  may  move  in  Praftfey*  et.il. 
antft  of  judgment.  SEE,*. 

And  N6tey  That  where  there  is  a  fpecial  penalty  in  a  cove-  winter  t. 
tant  (as  a  charter-party,  Jx.gr.)  the  plaintiff  may  either  go  Trimmer. 
Cor  the  penalty  and  refund  jthe  contract,  or  bring  an  a&ion  z  BUct  ***• 
on  the  cafe  for  breach  of  contrad,  and  waive  the  penalty ;  ^s% 
in  which  cafe  he  may  recover  more  than  the  penalty. 


CHAPTEft 


Jl* 


Anon.' 


CHAPTER    IV. 


The  A6tion  of  Aflault  and  Battery. 


Fiach'iUw      i.  "    A   SSAULTisthe  unlawful  fetting  upon  the  perfon 

**•  J^\.  «  of  any  one,  by  the  offer  or  attempt  to  btat>  tho* 

tt  without  touching  the  perfon :  As  by  raifirig  a  ftick  or  fift  to 

tt  ftrike,  making  a  blow  at  a  perfon*  but  miffing  him:  So 

tt  lying  in  wait,  befetting  one's  houfe,  is  an  aflault  in  law." 

i  Hawk.  But  twrib  alone  will  not  make  an  aflault,  though,  what 

P.  C.  133.  might  otherwife  be  deemed  ah  aflault,  words  might  explain 
away :  As  if  a  perfon  lays  his  hand  on  his  fword,  as 
to  draw  it,  this  might  be  deemed  an  aflault ;  but  when  the 
party  added,  **  If  this  was  not  aflize-time,  I  would  not  take 
1  *3*  fuch  language ;"  thefc  words  explained  away  the  implied 
aflault. 

tt  Battery  is  the  adual  commiffion  of  violence  to  die  per- 
tt  fon,  as>  by  beating,  ftriking,  pufliing  violently,  or  doing 
tt  any  fuch  injury,  in  an  angry  or  fpiteful  manner." 

u  Under  this  head  too  falls  mayhem,  which  is  a  more  hein- 
"  ous  kind  of  battery;  that  of  wounding  and  depriving  a  per- 
"  fon  in  confequence  of  it,  of  any  member  neceflary  for  bis 
"  defence:  as  an  arm,  hand,  eye,"  &c. 

In  this  action  I  (hall  confider,  1.  What  {hall  conftitute  an 
aflault  and  battery:  2.  What  fhaU  excufe  it :  3.  The  plead- 
ings on  the  part  of  the  plaintiff  and  defendant :  4.  The  evi- 
dence :  5.  The  vetdidt,  damages,  and  cofts. 


i.  WHAT  SHALL  CONSTITUTE  AN  ASSAULT 
* '  AND  BATTERY. 

1.  "  Th?  aft  caufing  the  injury  to  the  plaintiff  need 

j)  v  T  ;•«.;:  f:;-,:  ilm  r mediate  ajfault  or  ail  of  the  defend- 

'.....■  «  ant; 
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«  ant'y  far  any  wanton  aft  by  which  another  .perfon  or  thing 
u  coups  a  battery,  will  fupport  this  action/' 

As  where  the  defendant  threw  a  lighted  fquib  into  the  Scot  ▼.Shepherd 
market-place,  which  being  toflfed  from  hand  to  hand,  by  3^,^423" 
different  perfons^  at  laft  hit  the  plaintiff  in  the  face,  and  put  g9a*s.b. CJ>" 
out  his  eye.     This  action  was  Adjudged  to  lie  againft  the 
defendant,  though  the  injury  was  npt  caufed  by  the  imme- 
diate ad  of  the  defendant  himfelf. 

So,  if  a  perfon  pufhes  a  drunken  man  againft  another,  Short  v.  Love- 
and  hurts  him,  this  is  actionable,  as  an  affault  and  battery.  W- cmm  L«, 
But  if  the  defendant  intended  to  do  a  right  aft,  as  to  aflift  him  £'  ^aU 
in  going  along  the  ftreet  without' help,  and  In  fo  doing  an  Buller  N.p. 
injury  is  done,  he  will  not  be  anfwerable.  16. 

2.  «  To  conftitute  an  affault  the. injury  ffcould  be  wilful^  Weaycr  t.  . 
or  proceed  from  want  of  due  care  \  "for  if  not  wijful,  and  Ward. 

«  done  without  default;  the  aftion  will  not  lie.**     As  if  a  Hob'  ***• 
foldier  at  exercife,  by  accident,  hurts  his  companion,  it  is 
not  adlonable  5  but  it  would  be  othervvife  if  it  proceeded 
from  neglect  or  want  of  due  care*    ' 

As  if  by  a  fudden  fright  an  horfe  runs  away  with  his  rider,  Gibbons  t. 
and  runs  againft  a  man,  it  is  no  battery,  and  this  may  be  PcPpcr. 
given  in  evidence  on  the  general  iffue  ;  but  if  any  per/on  bad  gajk°6#  4SLS' 
whipped  the  borfi^  and  made  him  run  away  with  the  rider,  s.  c! 
and  hurt  a  third  perfon,  or  the  rider  himfelf,  be  would  be 
liable  who  had  whipped  the  horfe. 

3.  *  Where  a  perfon  receives  a  bodily  injury  in  confe- 
?  quence  of  an  aft  done  by  his  own  confent?  he  fhall  not  main- 
u  tain  this  aftion." 

As  where  two  perfons  played  at  cudgels  by  confent,  and  jjait. 
one  hurt  the  Other,  it  was  held  to  be  no  battery  3  for  volenti 
nonfit  injuria.  s 

♦       •   * 

a  But  in  fuch  cafe  the  aft  from  whence  the  injury  pro- 
"  ceeds  muft  be  lawful." 

For  where,  in  this  aftion,  the  defendant  would  have  given  Boulter  v.  Clerk 
in    evidence    that  the  plaintiff  and  he    boxed  by   covfent?  ar  Abingdon. 
from   whence  the  injury  proceeded,  it  was  held  to  be  no  1^^- 
bar  to  the  aftion;  fpr  as  the  aft  of  boxing  is  unlawful,  BuU'  NkP* l6' 
the  confent  of  the  parties  to  fight  could  not  excule  the 
injury. 

And  in  this  cafe  it  was  held,  That  if  one  licence  another  -  . 
to  beat  him,  fuch  licence  is  void,  becaufe  it  is  againft  the  o\\clt>u. 
peace;  and   the  plaintiff  had  in  this   cafe  a  verdift  and  ComU  «U. 
damages. 

And 


C22. 
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Hill  T.Tcmpeft.      And  note,  That  if  two  commit  a  battery,  and  one  of  diem 
Cro.  £liz.  145.   dies  after  iffue  joined,  yet  Audi  die  a&km  continue  againft 
the  other* 


Hawk.  P.  C. 

130. 


Williams  v. 

Jones. 

a  Stra.  X049. 

Titlcy  v. 

Foxhall. 

Ttin.  31  Gco.a. 

C  B. 

Boll.  N.  P.  19. 

BatcmanT. 
Woodcock. 
Cro.  Jac.  372. 

Howe  v. 
Manner. 
I  Saund.  13. 


Lane  v.  Deg- 
bcrg'. 

Hill.nW.3. 
perTreby 

"lLN* 


Bu! 


P.  10. 


2.  .WHAT  SHALL  EXCUSE  OR  JUSTIFY  THE 
DEFENDANT  IN  THIS  ACTION. 

1.  u  Wherever  a  peribn  is  ailing  under  any  authority  given 
"  to  him  by  law,  that  (hall  be  a  diffident  juftification. 

As,  1.  uIf  an  officer  has  a  writ  or  warrant  againft  a  per* 
a  fon  who  will  not  fuffer  bimfelfto  be  awefted,  he  may  juftif? 
*<  a  beating  or  even  wounding,  in  the  attempt  to  arreft 
«  him." 

But  a  battery  cannot  be  juftified  by  an  arreft  only,  it  will 
only  juftify  the  aflault;  for  to  juftify  a  battery,  refiftance 
or  an  attempt  to  refcue  himfclf  out  of  cuftody,  mould  be 
(hewn,  unlefs  it  be  by  way  of  molliter  manus  impofuit,  in 
which  way  alone  the  defendant  may  juftify  the  beating, 
without  fhewing  any  refiftance  or  attempt  to  refcue. 

And  where  a  perfon  juftifies  an  aflault  and  battery  by 
virtue  of  a  flierifPs  warrant,  he  need  not  /hew  the  warrant  \ 
for  that  muft  be  returned  to  the  fherifF. 

2.  So  in  the  exercife  of  his  office  a  churchwarden  may 
juftify  taking  off  the  hat  or  laying  hands  on  a  perfon  who  is 
diforaerly  in  churchy  and  turning  him  out  for  disturbing  die 
congregation >  but  it  muft  be  by  a  molliter  manus  impofust. 

3.  So  the  defendant  may  juftify  even  a  mayhem,  if  done 
by  him  as  an  officer  of  the  army,  as  zpunijbment  to  thephrin- 
tifffor  difobedience  of  orders,  or  other  military  crime  2  and  die 
defendant  may  give  in  evidence  a  petition  by  the  plaintiff  to 
a  council  of  war  againft  him  \  and  if  by  their  (entente  the 
petition  was  difmifled,  it  is  conclufive  evidence  for  the 
defendant. 


4.  A  man  may  juftify  againft  any  one  who  ajfaulti  bis 
wife,  parent  or  child,  in  their  defence  :  So  a  wife  may  juf- 
tify an  aflault  in  defence  of  her  hufband.  A  fervant  may 
in  like  manner  juftify  an  aflault  in  defence  of  his  mafter ; 
but  a  mafter  cannot  juftify  an  aflault  in  defence  of  his  fer- 

Tamen  quaere  vant  * :    for  the  mafter  may  have  an   a&ion    againft  the 
Vid.  3  Bac.        perfon  who  beats   his  fervant,  with  a  per  quod  fervitim 
ami/it  j  but  the  fervant  can  have  no  fuch  adtion  for  beating 
his  mafter. 

5.  So  one  may  juftify  die  battery  of  a  perfon  who  endea- 
vours wrongfully  to  difpojfefs  him  of  bis  lands,  or  to  take  away 

bis 
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i»  gtods :  but  in  the  cafe  of  an  entry  on  the  Ian*,  it  rauft 
not  be  juftified  as  a  ba|tery,  but  a$  a  milliter  mantis  im- 
pofuit. 

And  where  the  injury   is  a  mere  breach  of  a  perfon's  Green  r.  G«d- 
clofe,  the  defendant  cannot  juftify  a  battery  without  a  requeft  <**"*; 
to  depart :  but  it  is  otherwise  if  one  breaks  down  a  gate,  or  *  4I' 

enters  vi  et  armis ;  for  there  it  is  lawful  to  oppofe  %ce  with 
force, 

6.  u  A  parent  may   give  reafonable  corre&ion  to  his  Hiwk.  P.  c. 
a  child  \  a  mafter  to  fyisfervant  or  apprentices  a  feboohnafter  130. 

*  to  his  [cbolar,  or  z  gaoler  to  bis  prifoner"  All  thefe,  there- 
fore, are  fpecial- juftifications. 

7.  a  Wherever  the  aflault  or  battery  has  proceeded  frpm 

*  the  plaintiffs  own  fault,  it  is  a  fufficient  j unification  for 
u  the  defendant/* 

As  where  the  plaintiff1  and  defendant  being  at  play,  the  Ward  v.  Ayrc, 
plaintiff  thruft  his  money  into  defendant's  heap  ;  upon  Cro.  Jac.  366. 
which  the  defendant  kept  it,  and  then  a  difpute  and  flmg- 
gle  took  place,  which  was  the  aflault  for  which  this  a£bian 
was  brought.  The  court  held  the  defendant  juftified,  and 
not  guilty ;  for  the  firft  fault  proceeded  from  the  plaintiff, 
as  fo  a  man  might  be  made  a  trefpaiTer  againft  his  will. 

8.  Under  this  head  falls  the  moil  uiual  justification  in 
this  adion,  viz.  w  That  of  fon-affauk  denufne,  or  that  die 
"  firft  aflault  proceeded  from  the  plaintiff  himfclf." 

If  the  defendant  proves  that  the  plaintiff*  firft  lifted  up  Eull.N.  P,  xE 
his  ftick  to  ftrike  him,  and  offered Jo  to  da,  it  is  a  fuficient 
aflault  to  iuftify  his.ftriking  the  plaintiff;  for  he  need   not 
ftay  till  the  plaintiff  has  aftually  ftruck  him,  for  he  might 
be  difafaled  by  the  blow. 

a  But  there  mud  be  fome  proportion  between  the  hat- 
u  tery  given  and  the  firft  aflault ;  for  every  aflault,  how- 
"  ever  Snail,  will  not  juftify  an  enormous  battery." 

And  the  rule  is  laid  down  by  Lord  Holt^  in  this  cafe,  Cocktrtfc  v. 
who.  held,  That  the  meaning  of  the  plea  of  fon-ajjaidt  was,  Smith. 
that  the  defendant  ft  ruck  in  his  own  defence  -,  fo  that  if  A.  ftrikes  a  SaIk-  <m»- 
&  and  a  fcufile  enfues,  and  the  parties  clofe  immediately,    . 
and  in  die  fcuftle  A.  is  even  mayhem ed  by  B.  that  is  to  be 
juftified  under  fon-affault :  But  if,  upon  a  little  blow  given 
to  B.  he  gives  a  blow  in  return,  which  mayhems  A.  that  is 
not  juftified  under  fm-affault  demefne :  for  the  reafon  why 
fm-affault  is  a  good  plea  in  mayhem  is,  becaufe  it  might  be 
fab  an  aflault  3$  would  endanger  the  defendant's  life. 

Therefore, 
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s.  C,  Therefore,  in  this  cafe  the  Chief  Jfcftice  dire&ed  die 

,  i  Ld.  Raym.    jury  to  give  a  verdid  for  the  defendant  in  a  mayhem,  the 
*?7'  firft  aflai^lt  being  by  tilting  the  form  whereon  the  defendant 

fat. 

FnacMv.j^y.       But  if  the  aflault  has  happened  in  a  ehurcb.yara\  fon-af- 
Cro.  Jac  367.   fault  demefne  will  not  juftify  the  defendant ;  for  the  law  fo  ab- 
hors violence  in  churches  or  church-yards,  that  it  will  not 
allow  a  man  to  ftrike  there,  even  in  his  own  defence. 

3.  OF  Tfip  PLEADINGS. 

I.     OF   THE    PLEADINGS   QN    THE   PART   OF    THE 
PLAINTIFF. 

Mjchd^  1.  The  declaration  in  aflault  and  battery  caiinot  Jay  the 

Neal  &  up       offence  on  a  day  certain,  and  at  divers  other  days  and  times  j 
Cowp.  828.       for  an  aflault  is  one  individual  aft,  a  diftindl  offence,  and 
cannot  be  laid  with  a  continuando. 

Ainyoo  t,  2.  The  offence  ihould  be  charged  folly  and   pofitivefy, 

shore,  and  not  by  way  of  recital,  as  u  whertas  A.  B.  on  fuch  a  day 

a  Stra.  tn.      made  an  aflault."    This  is  where  the  a&ion  is  by  till  in  {he 
King's  Bench. 

Whiter.  Shaw.      For  in  the  court  of  Common  Pleas  fiich  declaration  would 

%  Wilf.  303.    '  be  good  ;  for  in  that  court  the  writ  being  fet  out  in  the  dc-. 

claration,  helps  the  want  of  a  pofitive  averment. 

Douglas  t.  But  if  the  declaration  is  fo  in  the  King's  Bencb%  the  defen- 

Hjjl.  dant  |hould  take  advantage  of  it  by  fpecial  demurrer  $  for  it 

iWifcoo.        wiU  be  good  after  a  verdia. 

Newton  t.  3.    For  a  battery  of  the  wife,  the  hufband    ^nd    wife 

Hatter.  Ihould  join  in  the  a&ion,  and  the  damages  be  laid  ad  dam- 

*idt*Tm%  nu™  *Pjorum :  **r^  Becaufe  the  hufband  is  damnified  by 

Hortonr.  being  put  to  expence  for  her  cure,  and  in  fuing  the  a£tion  ; 

Byles.  and  adly,  Becaufe  the  a&ion  and  damages  furvive  to  the 

Sid.  387.  S.  P.  wife,  to  wh6m  the  injury  had  been  committed. 

Newton  v.  And  therefore,  where  the  a&ion  was  by  hufband   and 

,  Hatter,  fupnu  wife,  for  a  battery  of  the  wife,  and  laid  ad  damnum  tpfaes 
(viz.  the  hufband)  the  judgment  was  arretted;  for  fo  the 
damages  would  not  furvive  to  the  wife,'  they  being  reco- 
vered only  to  the  hufband.  So  if  the  aflault  and  battery  has 
been  committed  againft  both  hufband  and  wife,  he  muft  bring 
his  aftiort  alone  for  the  injury  done  to  himjelf\  for  the  wife 
cannot  join  in  an  a6tioh  for  an  injury  done  to  die  hufband : 

Cr«.J»c  655.    ^d  therefore  where  a  joint  a&ion  tyas  brought  for  iiieh 

battery 
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Jittery  and  damages  feparatdy  affeffed  the  writ  abated 
<puad  the  hufband. 

4.  The  plaintiff,  in  his  declaration   in  this  a&ion,  mav  Newman  r. 
lay  many  things   in  aggravation,   for    which  he  himfelf  J"^; 
could  not  maintain  an  a&ion  :  As  here,  u  for  making  an  af-  4* 
fault  on  himfelf,  entering  his  houfe,  and  affaulting  hk  fer- 

vants,"  tff. 

5.  If  the  defendant  pleads  fon-affault  demefne^    and  the  Kingv.  Phip- 
phuith?can  juftify,  he  (hould  plead  it;  for  he  cannot  give  pari. 

it  in  evidence  Under  the  general  replication  of  do  injuria  &**&>•  ***• 
fua  propria. 

Note,  In  this  a&ion,  as  in  all  others  founded  on  torts,  if 
the  battery  has  been  done  by  feveral,  the  plaintiff  may 
bring  his  a&ion  either  jointly  or  feverally. 

2.  OF  THE  PLEADINGS  ON  THE  PART  OP  THE 
DEFENDANT. 

i.  To  this  a&ion  there  are  three  fpecies  of  defence:  The  Ml.  N.  P.  17- 
firft  k^e general  tffuey  not  guilty  ;  the  fecond,  matter  of  ex- 
tuft)  as,  that  it  was  done  by  accident,  and  without  the  de- 
fendant's default,  &c.  which  may  alfo  be  given  in  evi- 
dence on  the  general  iffue :  the  third  is  a  juJltficationy  which 
inlifrs  upon  (ome  matter  which  made  it  lawful  for  the  de- 
fendant to  make  the  affault.  But  zju/ftfication  muft  always 
Je pleaded^  and  cannot  be  given  in  evidence  on  the  general  ijfue^ 
as  upon  the  general  iffue  he  cannot  ^vt  fon-affault  demefne  Co.  Litt.i8a.b. 
in  evidence ;  for  it  is  a  juftification,  and  fo  ofother  caufes 
of  justification  which  we  have  treated  of  before. 

But  where  in  an  a&ion  for  an  aflault  and   falfe  impri-  Bingham  ▼. 
fonment  againft  the  captain  of  a  (hip,  who  pleaded   not  Garnault. 
guilty ;    the  defendant  crofs-examined  the  plaintiff's   wit-  Sitting  London 
neffes  as  to  expreffions  ufed  by  the  plaintifT,  which  would  *ff*  I^|^ 
have  juflified  the  imprifonmem,  they  tending  to  create  mu-   oram       **'*' 
tiny  and  difobedience.     Though  this  evidence  was  objefted  ,, 

to  by  the  plaintifPs  counfel,  yet  the  judge  admitted  it, 
holding  as  good  evidence  in  mitigation  of  damages  what 
was  Jaid  at  the  time  \  for  every  thing  which  paffed  at  the 
time  was  part  of  the  tranfa£tion  on  which  the  plaintifPs 
adion  was  founded,  and  he  therefore  could  not  be  furprized 
by  the  evidence. 

i.  u  If  an  indictment  has  been. preferred  for  the  fame  af-  2  Hawk.  333. 
*c  fault  and  the  defendant  confeffed  it,  and  a  cognovit  indic- 
u  t amentum  been  entered  on  the  recora\  it  eftops  the  defendant        • 
M  to  plead  not  guilty  to  an  a&ion  for  the  fame  offence." 


J*8 
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3.  If  the  defendant  /*/?/#?/  the  aflfodt  and  battery;  be 
muft  confefs  it>  or,  on  demurrer,  the  plaintiff  flttfl  tavr 
judgment. 

4.  "  The  plea  fluwld  go  to  the  whole  offence  an  charged 
a  in  tbe  declaration,  or  the  plaintiff  Aall  have  judgment 
u  But  if  the  plea  h  a  juftrficacion,  it  (hall  go  only  to  that 
"  part  of  the  offence  of  which  it  takes  notice :  fcn-affimh 
"  goes  to  the  whole.** 

For  where,  in  trefpafe  for  aflault,  battery,  and  wtun&ng, 
the  defendant  pleaded,  that  he  was  conftable  of  D.  and 
for  a  mifdemeanor  of  the  plaintifPs  that  he  had  laid  hands 
on  him,  and  carried  him  to  the  flocks,  qua  eft  eadtm  traxf- 
grejjio*  On  demurrer,  the  plaintiff  had  judgment ;  for  the 
plea  is  a  juftification,  and  goes  only  to  the  aflault  and  bat- 
tery, but  takes  no  notice  of  the  wounding^  which  is  charged 
in  the  declaration. 

c<  Neither  is  the  general  traverfe  as  to  the  reft,  foffi- 
"  cient." 

For  where,  in  aflault,  batteiy,  zndfalfe  imprifinmenty  the 
defendant  juftified  the  imprifwment,  under  prooefs  of  an  in- 
ferior court,  but  faid  nothing  more  than  a  general  traverfe 
to  the  aflault  and  battery,  the  plaintiff  had  judgment ;  for  it 
was  not  fufficient  to  juttify  the  imprifonment  alone,  tho' 
it  includes  a  battery ;  but  the  defendant  fhould  have  plead- 
ed to  the  aflault  and  battery,  by  fhewing  refinance  made 
to  the  arreft. 

4.  In  an  aflion  againft  zferuanty  if  he  pleads  a  juftifica- 
tion in  defence  of  his  matter,  he  muft  plead  it  thus :  aThat 
the  plaintiff  would  have  ftruck  his  matter  if  he  had  not 
interpofed,  and  ftruck  the  plaintiff,  prout  ei  bent  licuit."  For 
the  fervant  can  only  ftrike  to  prevent  an  injury^  not  by  way 
of  revenge ;  and  therefore  where  the  fervant  pleaded  u  That 
the  plaintiff  having  ftruck  his  mafter  in  bis  prefence,  dot 
he  in  his  matter's  defence  ftruck  the  plaintiff,"  the  plea  was 
held  to  be  ill  on  demurrer,  for  the  aflault  .011  the  matter 
might  be  over  when  tie  fervant  ftruck  tbe  plaintiff. 

Reward  &  ux.        So  in  an  a&ion  againft  the  hulband  and  wife,  the  wife 
1  l'rjT  mav  P*ea<*  *at  plaintiff  was  going  to  wound  the  hufband, 

fo'     y  and  that  fhe,  infultumfecit^  to  defend  him,  and  prevent  the 

plaintiff  from  beating  him. 

"  But  in  this  or  any  other  plea,  the  wife  cannot  plead 

<*  alone,  the  hufband  muft  always  join." 

• 

mtfon  t.  In  aflault  and  battery  againft  the  hufband  and  wife,  he* 

Thorpe  &  ur.    pleaded  that  his  wife  was  aflaulted,  and  that  he  in  aid  of  and 

**M«*  defence 
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i  of  her,  affalted  the  plaintiff,  &c.  She  pleaded  ^*- 
eAauh  demefne.  There  was  a  general  replication  to  both 
plea* of  di  injuria  fua  propria^  and  damages  entire;  and  af- 
terward a  repleader  was  awarded,  for  reafon  that  the  feme 
had  pleaded  alone,  which  fee  could  not  do. 

6.  tt  A  former  recovery  of  damages  in  an  a&ion  for  the 
"  fame  offence  is  a  good  plea  in  bar." 

"  And  if  the  plaintiff  has  once  recovered  damages  for 
"  the  aflault  and  battery,  he  cannot  afterwards  recover  in 
"  anewa&ion,  for  any  further  mifchitf  or  injury  arijing  from 
a  the  fame  battery." 

As  where,  after  the  plaintiff  in  this  a&ion  had  recovered  Fetter  v.  Bcale* 
damages  for  the  battery,  a  piece  was  cut  out  of  his  fkull,  in  SaU*- II- 
confluence  of  the  former  wounding,  for  which  he  brought 
a  new  adion,  it  was  held  not  to  lie ;  for  the  battery  itfelf  is 
the  ground  of  the  a&ion,  and  the  injury  the  meafure  of  the 
damages ;  but  here  the  ground  of  the  a&ion  was  gone  by 
the  firft  recovery. 

So  if  a  battery  has  been  committed  by  feveral,  and  a  re-  Vclv.68* 
covery  had  again  ft  one,  fuch  recovery  may  be  pleaded  in 
bar  to  an  adion  brought  againft  any  of  the  otners  for  the  fame 
battery;  for  plaintiff  can  receive  but  one  recompenfe  for  the 
fame  injury; 

7.  If  the  defendant  juftifies  an  aflault  and  battery  under* Gray  v.  Hart, 
a  writ  to  the  fheriff,  and  warrant  direded  to  him  to  arreft  »Salk.  5x7. 
the  plaintiff,  he  fhould  fet  out  from  what  court  the  writ 
ifiiied,  or  it  will  be  bad.  Here  he  juftified  under  a  writ  re- 
turnable in  C  B.  and  it  was' held  ill;  for  it  might  be  a  writ 
out  of  the  K.  B.  or  county  palatine^  which  cannot  be  re- 
turnable in  the  Common  Pleas. 

8.  By  ftatute  21  Jac.  1.  r.  16,  "«  all  a&ions  of  aflault 
u  and  battery  muft  be  fued  within  four  years ;  and  this  fta- 
"  tttte  muft  be  pleaded  in  bar." 

Therefore  where  to   this    a&ion  defendant  pleaded  by  Bhckmore  ▼. 
miftake  non  culp.  infra  fex  annos>  it  was  on  demurrer  held  Tidderley. 
lobe  a  bad  plea.  Salk.44*. 

9.  The  defendant  cannot  plead  double  under  the  ftatute,  aL.Raym. 
the  genera]   iffue  not  guilty^  and   a  juftification;  for  they  1099.  S.  C. 
are  contradi&ory,  fince  a  juftification  muft  admit  what  the  ?*l™cry* 
general  iflue  denies.  -      %  Stra  %l6m 

10.  This  being  a  tranfitory  adtion,  in  which  the  time  or  Co#  Litt  ,g2# 
place  are  merely  inducement,  the  place  cannot  be  traverfed 

wilbour  fpecial    caufe  of   juftification,   which    extends  to 
tot&t  certain  place  :  as -if  a  conftable  of  a  towii  of  another 

county 
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county  arrefts  the  body  of  a  man  that  breaketb  the  feace 
there,  he  may  traverfe  the  county,  but  he  muft  not  left 
there,  but  all  other  places  faving  in  the  town  whereof  be 
is  conftable. 

Note,  By  ftat.  7  Jac.  1.  c.  5.  If  trefpafs  in  aflaultor 
battery  is  brought  againft  any  juftice  of  peace,  conftable, 
&c.  for  any  thing  in  execution  of  their  office,  tbp  mq 
plead  the  general  ijuey  and  give  die  fpecial  matter  in  evi- 
dence. 

4.  OF  THE  EVIDENCE. 


Per  Pratt 
X  Stra.  68. 
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I.    OF    THE    EVID-ENCE    ON    THE    PART  OF  THE 
PLAINTIFF. 

1.  As  the  plaintiff  in  this  a&ion  may  alfo  pnofecate  the 
defendant  by  indi&ment  for  a  breach  of  the  peace,  it  is  to 

be  known  that  the  plaintiff  Cannot  give  in  evidence  in  the 

Rc*  ▼•  Warden  a£tion  a  conviftion  on  an  indictment'  for  the  fame  affntki 
lirHoktr.  for  lt  is  a  ru,e  of  evidence,  that  no  verdift  fhall  be  riwo 
\  in  evidence  except  where  the  parties  have  been  the  feme, 
and  in  one  cafe  the  King  is  one  of  the  parties,  and  in  the 
other  the  plaintiff:  Nor  is  anything  to  be  admitted  in  evi- 
dence of  which  bpth  parties  have  not  equal  benefit;  that  is, 
fuch  as  either  party  fhould  be  equally  at  liberty  to  give  in 
evidence,  in  cafe  it  made  for  him. 

2.  "  The  plaintiff  was  in  a  cafe  of  affault  allowed  to  gpe 
"  in  evidence  what  was  felony." 

As  where  in  affault  and  battery,  the  defendant  gave  in 
evidence,  that  be  was  married  to  the  plaintiff  \  and  to  take 
away  that  evidence,  the  plaintiff  was  admitted  to  prow 
that  Jhe  had  another  hufland  living  when  Jhe  married  tit 
plaintiff. 

3.  In  this  cafe  the  memorandum  was  generally  of  J«- 
chaelmas  term,  and  fon-ajjault  being  pleaded,  the  fa&  w* 
proved  at  a  day  within  the  term :  z  cafe  being  made,  tic 
court  held  it  well  enough,  for  the  plaintiff  need  have  giwjj 
no  evidence  on  this  plea,  unlefs  to  aggravate  damages;  «» 
the  court  will  not  nonfuit  him,  becaufe  it  is  amendable  by 
a  new  bill. 


Wcftbrook  v. 
Strutviile. 
I  Stra.  79. 


Guy  v. 
Kitchcnr.  ' 
2  Stra.  1271. 


XVwnes  ▼. 
Skrymflier. 
Brown],  $33. 


2.   OF    THE    EVIDENCE    ON   THE    PART    OF  TH* 
DEFENDANT. 

There  is  a  difference  to  be  obferved  between  what  fl»! 
be  given  in  evidence  on  the  iffuc  of  fon-ajfault  demefu  a» 
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eg  not  guilty.  If  the  defendant  pleads  fon-ejfault  demefne, 
and  die  plaintiff  replies  di  injuria  [ua  propria,  &c.  the  plain- 
tiff (hall  not  be  allowed  to  give  in  evidence  a  battery  at 
another  day  and  place  than  that  laid  in  the  declaration.  But 
upon  not  guilty  pleaded,  the  plaintiff  may  give  in  evidence 
an  aflault  and  battery  at  any  time  or  place. 

2.  In  an  action  by  hufband  and  wife,  for  a  battery  of  the  Dickinfbn  y- 
wife,  on  the  general  iffue  pleaded,*  the  defendant  (hall  not  *>»▼«• 
be  allowed  to   prove    or  to  go  into   evidence   that   the  x  Stra* 48a 
woman  is  not  wife  to  the  plaintiff;  it  fhould  be  pleaded  in 
abatement,  that  fo  the  plaintiff  might  meet  the  obje&ion 
fairly. 

5.  OF  THE  VERDICT,  DAMAGES,  AND 
COSTS. 

It  is  previously  to  be  obferved,  that  in  cafes  of  very  1  Sid.  307* 
grofs  aflault,  in  which  it  is  apparent  that  the  damages  will  **y»«74. 
exceed  10L  the  court,  or  any  judge  of  the  court,  may  give 
leave  to  the  plaintiff  to  fue   out  a  writ  with   a  claufe  of 
ac  ttiant  bill*,  and  hold  the  defendant  to  fpecial  bail.  » 

I.  OF   THE    VERDICT    AN1>   DAMAGES. 

1.  In  aflault  and  battery,  if  the  jury  find  upon  the  plea  of  jjtt.5  4*5« 
not  guilty,  the  defendant  guilty  in  another  town,  or   at 

another  day,  than  die  plaintiff  has  laud,  yet  (hall  the  plaintiff 
recover,  for  it  is  tranfitory. 

2.  a  As  to  the'damages,  it  is  a  general  rule,  That  the 

u  plaintiff  fliall  have  but  one  recompenfe  in  damages,  tho'     ^ 
«  the  aflault  and  battery  be  committed  by  feveral,   and 
u  though  his  adiion  be  brought  either  joint  or  feveral." 

As  where  in  aflault  and  battery  againft  two,  one  pleaded  Crane  and  Hffl. 
mt  guilty,  and  the  other  fin  ajjault  ditnefm,  and  both  iffues  V*™™*- 
we4   found  for  the  plaintiff \  it   was  held,  That  there  g£ >         ^ 
fhould  be  but  fingle  damages  affeffed.     So  where  one  aeten-  8ir  J#  Heyaon'6 
dant  had  pleaded  fpecially,  and  the  plaintiff  demurred,  and  cafe. 
had  judgment  on  demurrer,  it  was  adjudged  that  there  fliould  m  Co.  6, 7. 
be  but  fingle  damages  affeffed. 

Therefore  where  the  plaintiff  declares  jointly,  the  jury  RodneyT. 
cannot  fever  the  damages  fo  as  to  give  greater  agamft  one  strode, 
than  another.     But  if  the  jury  find  otherwife,  the  plaintiff  Cmh.  19. 
may  enter  a  noli  profequt  againft  all  but  one,  and  have  judg- 
ment againft  him. 

«  But  in  this,  as  well  as  other  adions  of  trefpafs  againft 
Y  "  feveral, 
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«  feretal,  the  jury  may  find  fame  guHty,  and  oAeittnet 
a  guilty;** 

Cofgrove  v.HiU  But  in  this  cafe  where  the  a£Uon  is  joint,  and  no  part 
sitt™S  Trin'  of  the  evidence  applies  to  one,  the  plaintiff  muft  dedl  to 
BuHerfj.COr  proceed  againft  die  reft,  and  that  one  have  a  verdik  Bat 
MSS. '  in  fuch  cafe,  if  there  was  good  caufe  to  make  him  a  de- 

fendant, the  judge  will  certify. 

Da?e  v.  White  And  fo  in  the  cafe  of  a  battery  againft  hufband  and  wife) 
&ux.  the  jury  may  find  the  wife  guilty*  and  the  hufband  not 

show.  350.       guilty ;  and  vUe  verfo. 

CtiA  r8**1*         3*  Where  *ere  ^as  ^een  3  mayb*»h  <>r  wounding,  the 

\  y6m  jm'  court  may  upon  view  encreafe  the  damage^  even  though  a  may- 
hem was  not  laid  in  the  declaration ;  but  under  the  following 

3.  C.  reftri&ions,  viz.  1.  The  judge  who  tried  the  caufe  ^t  Mp 

Priusj  may  not  hirnfdf  encreafe  the  damages  ;  he  ought  to 
certify  it  by  indorfmg  on  the  poftta  what  maim  or  wound 

Latch.  ns*  ^g  provet| :  unlefe  he  is  a  judge  of  the  fame  court  wherein 
the  motion  is  made  for  increafe  of  damages. 

S,  c.  3U  The  plaintiff  muft  always  be  prefent  in  court  when 

the  motion  is  made  for  increafe  of  damages. 

Style  *4j.  3-  The  manner  of  wounding  fhould  have  been  ftated  in 

5.  C.  the  declaration. 

4.  <*  Upon  a  motion  to  increafe  the  damages  Jkper  vjfo* 
".  vuineris,  it  fhould  be  proved  to  be  the  fame  wimfo 
"  which  the  damages  were  given." 

Smallpiece  *.  For  where  the  maim  in  this  cafe  was  the  lofs  of  an  eft 
M^rT*  the  Court  orcfere(?  the  defendant  and  Ae  witneffes  to  tf- 
Car.  i,  c.  B.  Pear  and  be  examined,  and  feveral  of  die  j^ry  who  tried  t» 
Bail,  N.P.,  caufe,  and  it  appearing  that  no- evidence  had  been  given  * 
al-  the  trial  of  the  lofs  of  an  eye,  the  court  would  not  uiotife 

the  damages  for  that,  for  new  evidence  fhould  not  be  ad- 
mitted. 

Bmwii  +-6*r-  $'  ^ut  w^er6  trie  j^ge  who  tries  the  cafe  certifies  or  <fc- 
n|our  •^r,  clares  that  he  is  farisfied  with  the  verdt&,  the  court  will  i*t 
x  Wik  5.        increafe  the  damages. 

Btntforir.  6.  In  this  cafe  on  a  view  of  die  party,  and  examination 

*•""*•  .  of  the  furgeon,  ore  tenus^  in  court,  the  damages  were  in- 
1  Mrta  xo*.    ^^  frora  ,  lJ#  I4S#  t0  5o]# 

2.   OF    COSTS. 

i.  By  ftatute  22  and  23  Car.  2.  c.  9.    a  In  *8&m  of 
«  afiauk  and  battery,  if  the  damages  recovered  are  under 

«  forty 
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"  fcrty  (billings,  the  plaintiff  (hall  hive  no  more  cofts 
tl  thin  damages,  unlefs  the  judge  fhall  certify  that  the  af> 
tf  fault  and  battery  were  jufficiently  proved ;  and  if  any  more 
"  cofts  are  given,  the  judgment  fhall  be  void,  and  the  de- 
u  fendant  be  acquitted,  and  have  his  adion  againft  the 
tt  plaintiff  for  fuch  vexatious  firit,  and  recover  his  cofts 

*  and  damages  in  any  court  of  record/' 

It  kerns  not  to  be  completely  fettled  whether  in*  a  cafe  Bayley  v. 
of  this  nature  it  is  difcretionary  in  the  judge  to  certify  or  Taylor. 
nee:  in  this  cafe  Mr.  Juftiee  Fofter  held,  That  it  was  per-  2?"£jr *** 
ffe&ly  difcretionary  to  give  or  with-hold  the  certificate*  MS3. 

But  it  was  there  faid,  That  Jujiice  Wtlmot  had  held 
otherwife. 

But,  i.  a  The  a&ion  muff  be  folely  an  adion  of  aflault 
w  and  battery  to  deprive  the  plaintiff  of  his  cofts  ;  for  if  it 
ic  is  couplea  with  any  other  offence  which  does  not'  re- 

*  quire  a  certificate,  and  the  defendant  is  found  guilty, 
u  that  fhall  take  it  out  of  the  ftatute,  and  give  the  plaintiff 
«  full  cofts." 

For  where  in  trefpafs  for  an  aflault  and  battery,  break-  Millbourn  v. 
ing  a  ftandard  and  roller,  and  taking  and  carrying  away  Read. 
divers  goods  and  chattels;  the  defendant  was  found  guilty  TriP-  ,7»l8 
o/aJJ,  except  the  taking  and  carrying  away,  and  damages  ^'*" 
/bund  under  forty  {hillings.     On  the  queftion  arifing  con-  3  wilf.  i%%* 
cerning  the  cofts,  the  court  held,  That  though  the  aflault 
and  battery  alone  might  require  a  certificate,  yet  that  part 
concerning  the  breaking  the  ftandard  and  roller  not  requir- 
ing it,  ana  both  making  one  caufe  of  a&ion,  that  the  plain- 
tiff jhould  have  his  full  cofts. 

2.  u  But  this  matter  to  entitle  the  plaintiff  to  full  cofts 
u  where  the  damages  are  under  forty  fliillings,  muft  be 
a  charged,  and  found  as  a  fubftantive  iffue,  and  mdepen- 

*  dent  of  the  aflault ;  for  where  it  is  merely  part  or  a  con;- 

*  fequence  of  the  aflault  and  battery,  there  fhall  not  be 

*  full  cofts/* 

For  where  the  a&ion  was  for   affaulting   the  plaintiff,  Cotterm  T. 
and  tearing  bis  coat^  which  the  jury  found  to  be  a  confequence  T°n* 
% f  the  battery^  and  damages  under  forty  fhillings,  the  plain-  xTermRcp, 
off  had  no  more  cofts  than  damages.  -    &SS* 

So  where   the   declaration  was,  that  the  defendant  af-  Hamfim  w%  Aj. 

bolted  the  plaintiff,  pufhed  him  down  on  the  jrround,  the  fl*ad. 

pound  being  covered  with  water,  whereby   his  coat  was  Sayer*  Rep.  91. 

pret  and  fpoiled,  and  he  became  fick  and  weak  :  after  ver-  BoUcrsN^f  * 

lift  for  the  plaintiff,  and  damages  twenty  fliillings,  there  3Z* 
L  "       no  certificate,  the  court  held  the  plaintiff  not.  enti- 

Y  a  tied 
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tied  to  fid!  cofts,  for  the  failing  nf  bit  coat  Wdsmta  HJtinSt 
thing  from  the  affault,  but  an  injury  arifing  from  the  original 
caufe  of  adion,  and  a  confequence  of  it 

Cleifcv.dtherjr.      So  where  the  a£kson  was  aflault  and  battery,  with  a  ntc 
i  Sen.  6a*       ftitt  infultum  fecit  on  the  plaintiff's  horfc,  and  daraagesimder 
40s.  the  fpecial  matter  as  to  the  horfc  was  held  not  to  en- 
tide  the  plaintiff  to  full  cofts,  at  being  part  of  the  feme  of- 
fence. 

a.  u  Though  another  offence  be  joined  as  Ac  confc 
a  quence  of  the  affault  and  battery,  if  that  is  an  offeoct 
"  in  itfelf  actionable,  though  the  damages  are  ids  than  40$. 
u  yet  the  plaintiff  lhafl  have  his  full  cofts." 

1  fctrt.  iff.  As  *n  tofpafs  for  an  ailkult  and  battery,  of  the  plaintiffs 

wife  or  fervant  per  quod  consortium  or  fervitium  wmfy 
and  damages  under  40s.  yet  (hall  the  plaintiff  bare  .bis 
full  cofts  \  for  the  fyectal  damage  is  die  gift  of  the  aftion, 
and  of  itfelf  a&ionable. 

RicfcudtT.  If  the  defendant  JuftijUty  he   admits    die  batten,  vi 

J*™**  in  fuch  cafe  no  certificate  is  neceffary  to  entitle  the  plaintiff 

Tkm.ftGfla.1.  tofilUcofts>  if  ^  damages  are  under 40s,;  ferdiejute 
BullerN.P.  could  only  certify  that  the  affault  and  battery  was  w 
33*  proved,  which  the  defendant  admits.     But  if  the  defeafajt  1 

juftifies,  and  the  plaintiff  makes  a  new  alignment,  towhkh  | 
the  defendant  pleads  not  guilty,  if  the  damages  are  m*J 
40s.  the  plaintiff  muft  have  a  certificate  to  entitle  him  tot*  ! 
cofts. 

«  But  the  juftification  muft  be  both  of  the  aflarit  an*  j 
a  battery,  in  order  to  entide  the  plaintiff  to  full  cofts.*      j 

Pige  v.  Creed.  for  where  in  an  a&ion  of  trefpafs  for  an  aflault  and  b^ 
llu***9'  tCf7>  Ae  defendsmt  pleaded  firft  not  juilty  to  the  whole; 
and,  fecondly,  a  juftification  of  the  affault  only,  and  the  da- 
mages one  {hilling  ;  it  was  refolved.  That  the  juftificatioa 
not  going  to  the  battery,  and  there  not  being  any  certificate! 
that  the  plaintiff  fhould  have  no  more  cofts  than  <b-j 
mages* 

3  Witt  3*6.  F0r  the  certificate  under  ftat.  22  &  23  Car.  a.  muft  N 

that  the  affault  and  battery  was  well  proved;  not  the  at- 
iault  alone ;  and  therefore  a  juftification  of  the  aflault  ofllf 
is  not  fufficient. 

4.  Andbjrftatute  8  &  9  fP.  3.  c.  10.  «  4.  tt  If  the  judg 
*  ihall  certify  that  the  trefpafs  for  which  the  aftion  wal 
u  brought  was  wilful  and  malicious,  though  the  daotagcj 
m  were  under  40s.  yet  (hall  the  plaintiff  have  his  vi 
«  cofts." 

Aim 
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4ml  where  there  was  an  aflault  only,  and  no  battery,  3  wilt  39*. 
but  that  appeared  to  be  wilful  and  malicious  (as  drawing  a 
fword  and  attempting  to  ftab  the  plaintiff)  Lord  Chief  Juf- 
tice  fFUleshidy  That  he  would  certify  under  this  ftatute, 
in  order  to  give  the  plaintiff  his  fiillcafts,  as  the  damages     ~ 
were  under  40s* 

AS   TO   COSTS   TO   THE   P*  FEND  ANT, 

By  ftat.  8  &  9  W.  3.  c.  11.  tt  Where  there  are  fevera) 
u  defendants  in  an  aftton  of  aflault  and  battery,  and  one 
u  or  mpre  flialj  be  acquitted,  the  pexfon  fo  acquitted  {hall 
u  be  intitled  to  his  full  cofts,  unlefs  the  judge  certifies  that 
tt  there  was  reasonable  ground  for  making  him  a  defends 
a  ant."     Ante  322,  Co/grove  v.  Hill. 

2,  By  ftat.  7  Jac.  1.  c.  5.    "  In  a<a*ons  of  aflault,  bat*    '  '% 

a  toy*  and  falie  imprifofiment,  brought  againft  juftices  of 
u  feacey  meyersj  bailiffs^  or  conjlables,  for  any  thing  done  by 
**  virtue  of  their  offices,  if  they  have  a  verdict,  or  tho 
u  plaintiff  difcontinue,  or  be  pon-fuit,  they  fludl  live  dou* 
«ble  cofts." 

For  conftruftions  on  this  ftatute,  vUL  poft*  Ch.  Tref- 
p*fs. 

And  by  ftatute  21  Jac.  1,  c.  12*  the  provisions  of  the 
hftvQ  are  extended  to  churchwardens  and  overfetrs  of  \h%  *-; 

foot '9  .-..— 
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CHAPTER     V. 

The  A6tion  of  Falfe  Imprifonment 


r  I  ^Ht  offence  of  Falfe  Imprifonment  confifts  in  the  ud- 
I      lawful  detention  of  the  perfon  without  any  legal  au- 
thority :  it  is  therefore  neceffary  to  conftitute  this  offence, 
to  determine  what  detention  is  unlawful. 

a  laft.  589.  Every  detention  of  the  perfon,  as  by  confinement  either 

in  a  pnfon  or  private  houfe,  in  the  flocks,  or  by  forcibly 
detaining  one  in  the  ftreet,  is  an  imprifonment. 

-  I  (hall  therefore  confider,  I.  What  arrefts  or  detentions 
are  illegal,  and  as  fuch  will  fupport  this  adion :  2.  What 
are  legal,  and  fo  afford  a  good  J  unification  to  the  perfon 
fued  in  this  aftion  for  the  arreft  or  detention :  3.  The 
pleadings  and  evidence  on  the  part  of  the  plaintiff  and  de- 
fendant :  and,   4.  The  verdift  and  damages. 

Graralt  t#  But  it  is  previoufly  to  be  obferved,  that  no  adh'on  of  Wfc 

JJjjT**11  imprifonment  lies  againft  a  judge  of  a  court  of  recvr^  for 

39  *  any  aft  done  by  him  in  execution  of  his  office,  nor  for  any 
miitake  of  judgment :  Neither  are  his  a&s  or  decifioos 
traverfable.  This  was  decided  in  this  adion  brought 
againft  the  officers  and  cenfors  of  the  college  of  phyfitians, 
who  having  a  power  to  examine  and  punifh  by  fine  and 
imprifonment,  were  held  to  be  a  court  of  record. 

1.  WHAT  ARRESTS   OR  DETENTIONS  ARE 
ILLEGAL. 

Arrefts  are  illegal,  1.  Confidered  with  reference  to  the 
perfon  arretted  :  2.  To  the  writ  or  procefs :  3^  To  the 
court  from  whence  it  iffues :  4.  In  cafes  reducible  to  no  cer- 
tain head. 


I.    OF    ILLEGAL    ARRESTS    WITH   REFERENCE  TO 
THE    PERSON. 

Barker  Exccn-        *•  An  executor  or  adminiftrator  can  only  be  arreftedfcn 
torv.Braham&  debt  of  teftator's  «r  inteftate's,  on  tfuggeftimof  adtwjfi* 

Norwood.  |f// 
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*'*;  thftmfbr*,  where  no  fuch  fuggcftion  was  made,  and 
the  plaintiff  who  had  adminiftered  to  her  hufband  was  arT 
refted  for  a  debt  due  by  him  in  his  life-time,  this  action 
was  adjudged  to  lie  againft  the  plaintiff in  that  a&ion,  and 
the  attorney  in  it  who  had  filed,  out  the  writ.  It  was  con* 
*  tefted  in  this  cafe,  that  the  ad:  ion  {houldnot  lie  againft  the 
attorney  ;  but  the  court  held  him  liable,  the  offence  being 
a  trefpafein  which  all  are  principals.  ' 

u  But  a  diftinftion  is  to  be  obferved  between  arrefts  of 
u  perfons  not  liable  to  arrefts,  and  arrefts  of  peribns  who  arc 
tt  liable  in  general,  but  have  a  particular  privilege  or  exempt 
a  tion  j  for  the  arreft  of  thefe  laft  is  not  illegal,  nor  fubjects 
*  the  party  to  this  aSion." 

As  where  the  plaintiff  was  a  witnefs  in  a  caufe  at  Weflmin-  Cameron  v. 
fitr,  and  was  arretted  by  the  defendant  in  returning  from  Lightfoot. 
thence,  falfe  imprifonment  was  held  not  to  lie  againft  the  %  Bia*k  Rep, 
party  who  arretted  him  ;  for  the  exemption  from  arrefts  is  "9°" 
a  privilege  not  of  the  perfon  but  of  the  courts  and  the  writ 
is  not  void,  for  the  fuit  continues,  though  the  party  may  be, 
difcharged  on  motion. 

So  in  the  cafe  of  other  privileged  perfons,  as  peers,  certifi*  Tarltonv.Fifher 
cated bankrupts,  infolvent  debtors,  or  fuch  like,  no  action  of  Dongl.  646. 
falfe  imprifonment  lies  for   arrefting  them  ;   but  in  fuch  Counted  of  Rut- 
cafes  the  adionwas  held  clearly  not  to  lie,  as  againft  the  5^*™^ 
officer  who  made  the  arreft,  for  he  was  at  all  events  jufti-  ' 

fied  by  the  writ,  which  was  compulfory.  ■» 

But  in  cafe  of  an  arreft  on  a  Sunday,  the   procefs  being  Wilfoa  y. 
declared  by  the  ftatute  to  be  void,  this  action  wiR  lie.  Tucker. 

J  Salk.  78. 

%.  u  In  a&ions  againft  the  hujband  andivife^  the  arreft  is 
M  only  legal,  if  made  in  purfuance  of  thefe  cafes." 

1.  If  the  action  is  againft  the  huflxand  and  wifc, ,  for  a  Bardolph  t. 
debt  of  the  wife  dumfola,  and  judgrnent  for  the  plaintiff,  the  ^"7  &«*• 
capias  fliall  iffue  to  take  the  bodies  of  both  hufband  and  wife  ^j^o/v'* 
in  execution,  for  it  muft  follow  the  judgment.  Butler. 

So  in  an  aftion  againft  the  hufband  and  wife  for  an  af-  j^Tftaff v  ^ 
fault  by   the  wife,  it  was  held  that  both  might  be  taken  in  rIT* 
execution.  *  ^  M.  149- 

But  this  is  the  cafe  only  in  arTeft  on  final  procefs  j  for  in  Harrifon  v. 
the  cafe  of  mefne  procefs,  where  both  was  arrefted  for  a  4ebt  Bearcliffc. 
of  the  wife's*  dumfola,  fhe  was  difcharged,  and  he.  retained  a  Stra-  **7*» 
till  he  found  bail  for  both. 

So  where  nan  *ft  inventus  was  returned  as  ttx  the.  hufband  Edwards  v. 
to  a  writ  againft  koth,  and  the  wife  pjily  arr,cfted,  {he  was  ^^  ur- 

difcharged  ^crmRep- 
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difihafged  out  of  cuftody,  though  the  Aft  was  for  a  debt 
of  the  wife's,  dumfola. 

So  where  an  interlocutory  judgment  was  figncd  againft 
both,  and  *fcLfa.  ilfiied  againft  the  bail,  who  furrenderad 
them  into  cuftody  before  txecutkn,  the  wife  was  difchaiged. 

2.  But  if  the  adion  had  been  originally  commenced 
againft  the  wife  whenfoley  and  pending  the  fuit  (he  marries, 
and  the  plaintiff  has  judgment,  Ac  capias  fliall  ifluq  againft 
flfe  tc/j/*  *«/y,  and  not  againft  die  hufband. 

3.  But  on  fill  judgments  obtained  on  the  wife's  contrafls, 
or  for  her  torts  committed  during  coverture^  the  writ  fliall  go 
againfl  the  hujband  alone. 

3.  V  Where  a  writ  iflues  againft  any  one,  aijdthepiEcer 
<c  miftakes  the  defendant,  and  executes  the  writ  by  arrtft* 
*f  ing  a,  wrong  perfon^  the  perfon  fo  arretted  may  main. 
u  tain  this  action,  even  .though  he  was  himfelf  acceflaiy 
«  to  fuch  fajfe  ^rreft." 

As  where  in  felfe  imprifonment  the  defendant  juftified, 
that  he  having  a  warrant  againft  %  S.  aiked  of  the  plaintiff 
bis  name  *  who  anfwering  J.  S.  which  wajs  not  bis  true  now, 
the  defendant  arrefted  him ;  on  demurrer/  this  plea  was  held 
to  be  bad,  for  the  officer  muft  take  the  rjght  perfon  at  bi> 
peril. 

So  where  a  commiffion  of  rebellion  iflued  againft  one 
Tburbane,  and  a  perfon  of  the  name  of  Green  appeared  be- 
fore the  commiffioners,  and  affirmed  himfelf  to  be  T&bTt 
baney  and  being  apprehended,  he  refilled  and  (hatched  the 
commiflion  ana  tore  it  in  pieces*  For  this  an  an  attach- 
ment it  was  ruled  by  Chief  Baron  Haley  that  though  be 
badfalfely  affirmed  himfelf  to  be  Tburbaney  yet  that  would  JKX 
excufe  the  commiffionen  from  falfe  impftfonment,  for  they 
had  no  warrant  to  arreft  him. 

But  in  fuch  cafe,  though  miftake  will  not  excufe,  yet 
it  will  gO  very  far  in  mitigation  of  damages. 

2.  OF    ILLEGAL    ARRESTS  WITH    REFERENCE    TO  THE 
WRIT,   QR    OTHER    PROCESS. 

This  is,  i  ft,  Where  the  procefs  is  void :  adly,  Where  it 
is  irregular.         »     ... 

1.   In  the  Cafe  of  Void  Procefa. 

The  plaintiff,  in  this  action,  was  arrefted  by  the  now 
defendant,  by  a  writ  of  capias  ad  refpendendumy  ntunmbk 

*'"*  •     .  ..  tbt 
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tie  Urm  next  bmtomUtbe  tefte  (it  was  of Trinity  term,  and  PtafonaT. 
returnable  in  the  Hilary  following) :  this  writ  being  ir«r  ^Jj^ 
regular  and  void  (as  every  writ  of  mefne  procefs  fl&ould  \  Black  r!d. 
be  returnable  the  next  term  to  thq  tefte,  for  otherwife  die  deT  845.  S.  C.  ' 
ftndant  might  be  imprifoned  for  a  long  time)  falfe  tmpri- 
fonment  was  adjudged  to  lie  againft  the  now  defendant, 
who  was  plaintiff  in  the  former  a&ion ;    though    it  wa$ 
eed  that  this  writ  had  been  a  good  juftificauon  to  tfrc 
xer. 


3.  In  the  Cafe  of  Irregular  Procefs. 

As  yhere  the  defendant  in  a  former  aftion  (the  plaintiff  Phillips  ▼. 
in  this)  had  been  arretted  by  a  ca.fa.  founded  on  a  judg-  B»™^ 
ment,  which   was  afterwards  fet  afide  for  irregularity  \  it  x  ^^ S09  • 
was  adjudged,'  that  he  might  well  maintain  this  action  for 
the  arreft.    'And  a  diftin&ion  was  taken  between  procefs 
irregular  and  erroneous ;  viz.  ?  That  if  erroneous,  it  is  the 
aft  of  the  court,  and  the  party  (hall  not  fuffer ;  but  if  it  is 
irregular,  it  proceeds  from  the  suit  of  the  party  or  his  attor- 
ney, and  an  a&ion  v/ill  lie  on  it. 

And  the  procefs  of  arreft  has  been  held  irregular  and  void 
in  the  following  cafes : 

ifh  w  Where  filled  uf  without  proper  authority" 

I.  As  where  Burjlem  the  plaintiff  being  indebted  to  one  BoHIemy.Fenu 
Jones',  Jonas9 s  attorney  fued  out  a  writ  againft  him,  but  the  *  Wii£  47. 
under-fnerifF  left  a  blank  in  the  writ  for  the  name  of  a 
bailiff,  and  Jones's  attorney  inferted  the  norm  of  Fern  (the  de- 
fendant) who  arretted  the  plaintiff.  Falfe  imprifonment  was 
adjudged  to  lie  againft  Fern,  for  the  arreft  was  illegal,  as 
the  under-Jheriffibould  have  inferted  the  name  in  the  writ 
of  feme  fheritt's  officer ;  for  by  leaving  it  to  the  attorney, 
he  might  nominate  perfons  of  no  property,  or  infamous 
characters,  who  might  be  guilty  of  opprefEon,  and  have 
nothing  to  anfwer  to  the  party  injured:  the  arreft  fhoul^ 
be  by  the  officers  of  the  fheriff,  v.t.o  have  given  fecurity  to 
fiim. 

2<fly.  a  Where  it  has  iffued  informally." 

u  The  defendant  in   this  cafe  juftified  an  arreft  of  the  $«&*. 
plaintiff,  by  procefs  out  of  the  Vice-Chancellor's  court  of  Bouchicr. 
Oxford,  and  Shewed  that  by  the  ciiftom  a  plaintiff  making  •  *■*■  9** 
oath  of  his  caufe  of  a&ion,  and  that  he  believes  that  the  de^. 
fendant  will  abfeond,  may  have  a  warrant  .to -arreft  him 
and  hold  him  till  fecurity  given,  and  then  {hews,  thaj  he 

made, 
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made  filch  oath  of  his  caufe  of  action,  and  that  he Miffed 
that  the  defendant  would  run  away;  upon  which  he  had  a 
warrant  from  the  Vice-Chancellor,  and  arretted  the  now 
plaintiff.  Uppn  demurrer*  the  court  held  the  cuftom  not 
to  be  pqrfued,  for  the  cuftom  is  to  fwear  to  the  belief  oi  die 
defendant's  intention  to  abfcond,  and  here  the  plaintiff  only 
fwore  to  his  fufpicion^  which  is  not  the  fame  *  for  that  mr 
be  a  ground  of  Uifpicion  which  will  not  induce  a  belief,  and 
the  arreft  being  therefore  made  under  the  cuftom,  was  illegal, 
and  that  fo  the  part y  might  have  this  action  of  falfe  imprifon- 
ment. 

Johnf  v.  Smith.      3«  When  the  procefs  was  not  returnable  on  a  day  certain^ 
Cro.jac.514.    under    which   the  defendant  had    been  arretted,  the  writ 

was  adjudged  to  be  void,  and  this  action  to  lie  (or  the  at- 

reft. 

»  WUf.  **6.  4.  Where  the  defendant  was  arretted,  and  the  affiiwittt 

hold  him  to  bail  was  irregular •,  faying  in  indebted  for  w  i«- 
debted,  fo  that  he  was  intitled  to  be  difcharged :  Juftices  Grw 
and  Gould  were  of  opinion,  That  this  action  lay  againft  the 
plaintiff,  or  filazer,  for  fuch  arreft. 

Allen  ▼.  Allc*.       5.  Where  a  judgment  is  of  one  county,  the  defendant 

a  RUck.  Rep.     cannot  be  arretted  in  another,  without  teftafum  capes,  * 

6949  faggeftion  that  the  defendant  was  commorant  in  fuch  other 

county.     In  fuch  cafe,  therefore,  where  the  defendant  was 

fo  arretted,  without  any  tejlatum  or  fuggeftion,  thi$a&»& 

was  held  to  lie. 

3.  OF  ILLEGAL  ARRESTS,  WITH  REFERENCE  TO  THI 
COURT*  OR  MAGISTRATE  WHO  HAS  ISSUED  TEC 
PROCESS. 

This  is,  I.  By  ifiuing  procefs  where  it  has  n*  jurifiitiit* ; 
a.  Where  it  exceeds  or  does  not  purjue  its  jurifamM*  J 
Where  the  fubfequent proceedings  are  irregular. 

i.  Where  there  was  no  Jurifdi&ion. 

Higginfonv.  i.  If  a  perfon  is  arretted  by  procefs  out  of  an  i^trjsr 

Martyn&Had-  courf  not  having  jurifdiclion^  he  may  have  this  action  again! 

Mic.  *8  Car  a.  *e  pfefatiff  in  tkat  a&ion»  a1^  nis  having  pleaded  todu 

Bulkr  N.  P.  S3!  action  in  the  inferior  court  fhall  not  be  men  an  admifio 

of  die  jurtfdictton  as  fhall  bar  him  of  his  action  for  tb 

falfe  imprifonment ;  for  every  one  fhould  know  the  «** 

of  that  court's  jurisdiction  to   which  he  applies  ftr  t 

drefs. 
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1.  Where  the  Inferior  Court  exceeds,  or  does  not 
purfue  its  Jurifdi&ion. , 

I.  <c  And  wherever  an  authority  to  commit  is  given  by 
tt  ftatute,  itmuft  be  ftri&ly  purfued:"  As  in  the  cafe  of 
Smith  and  Bouchier.     Ante^  329. 

1.  So  where,  by  ftatute  14  H.  8.  all  perfons  are  forbid  to  Dodor  Bon- 
pradife  phyfic  in  London*)  or  within  feven  miles  of  it,  un-  ham,>  cafc- 
fefs  allowed  by  the  prefident  and  cenfors  of  the  college  of  "  Co* II4' 
phyficians;    and   four  cenfors    are   appointed  yearly,    who 
may  punifh  by  fine  and  imprifonment  perfons  offending;  in 
pra£Hce,  non  bene  utendo  et  ex equendo facultate  mediciha.  The 
plaintiff*  pradtifed  in  London  without  being  fo  allowed,  and 
being  fummoned,  he  faid  he  would  pradife  without  their  per-" 
mijfion  >  for  whkh^  by  warrant  from  the  prefident  andcenforsy 
he  was  committed  to  the  counter;   and  on  bringing  this 
aftion    for  falfe   imprifonment,    it  was  held  well   to  lie : 

1.  Bccaufe  the  a&  appoints  the  cenfors  to  fine  and  impri- 
son, here  it  has  been  done  by  the  prefident  and  cenfors : 

2.  The  offence  for  which  the  party  is  to  be  committed,  is 
pro  n$n  bent  ex  equendo  facultate  medicine* ;  here  the  committat 
is  for  faying  that  he  would  praftife  without  their permiffion :  fo 
(hat  the  power  of  committing  not  being  ftri&ly  purfued, 
the  perfons  compiitting  were  held  to  be  trefpaffers,  and  that 
the  a&ian  lay. 

2.  u  So  in  the  cafe  of  commifftoners  of  bankrupt.19 

This  a&ion  was  adjudged  to  lie  again  ft  the  defendants,  Dyer  ▼.  Miffing. 
who  were  coromiffioners  of  bankrupt*  for  committing  the  *  Black-  ReP- 
plaintiff  (whom  they  fufpe&ed    of  fecreting   part  of  the  I035# 
bankrupt's  effefts)  for  not  appearing  on  tbt  firft  fummons. 
The  ftatute  of  1  Jac.  1.  c.  15.  enadting,  "  That  in  fuch 
cafe  a  fummons  (hail  firft  go  to  the  party  to  appear,  and  on 
his  defautty  or  neg!e/?>  a  warrant  or  Jecond  fumnions  ;  ,and  if 
brought  in  on  the  warrant,  he  refines  to  be  examined,  or 
on  a  fecond  ftimmons  neglefts  to  come,  then^  and  not  before^ 
the  commifEoners  have  power  to  commit  ;"  and  here  having 
been  committed  on  the  firft  fummons^  the  imprifonment  was 
contrary  to  law. 

And  this  a&ion  lies  againil  commiffioners  of  bankrupt  for  Miller  v.  Seat* 
any  commitment  not  warranted  by  their  power ;  as  for  not  &  ah- 
anfwering  a  queftion,  which  queition  appears  to  be  impro-  %  BlacIt"  RcP* 
per;  or  where  they  do  not  acquiefce  in  a  fufficient  anfwer,  IX4U 
but  commit  the,  party:  fo  if  the  time  committed  for  is  im- 

3.  Where 
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3.  Where  the  Court  or  Magiftrate  has  Power,  but 
the  Proceedings  are  irregular. 

Cnwkr'iofe.  i*  The  defendant  was  copamiqed  by  the  feffiotp  for  not 
Pro.  Jac.  567.  taking  on  himfelf  the  oflBce  of  conftablc  of  a  place  of  which 
he  denied  that  he  was  an  inhabitant.  This  commitment 
was  adjudged  unlawful,  for  he  fhould  frji  have  been  tn&8d 
for  refuting  to  undertake  the  office  *  and  if  be  had  been  found 
on  the  jndjdment  to  be  an  inhabitant  of  the  place,  he  fhould 
have  been  fined,  and  committed  only  for  non-payro«tto/ tte 
fine, 

Hffiv.Batenup.  So  where  the  defendant  was  a  juftice  of  peace,  and  coo- 
1  Stra.710.  y\sted  the  plaintiff  for  deftroying  the  game,  and  though  it 
was  proved  that  the  plaintiff  bad  effecls  fufficient  toanjwertbe 
conviclion  ifdiftrained,  yet  the  defendant  fent  him  immediately 
to  JJrrdetvell,  without  endeavouring  to  levy  the  penah*  upon 
his  goods.  This  aAjon  was  held  well  to  lie  ag?inft  the  juf- 
tice for  fuch  irregular  commitment;  for  the  ftatyte  punuhes 
by  penalty,  and  orders  the  party  to  be  imprifoned  only  i* <$ 
of non-payment  ;  therefore  the  juftice  fliould  flrft  have  ife4 
his  warrant  to  levy  the  penalty. 

Smith  ▼.8i*fon.  So  where  the  plaintiff  was  convicted  ina  penalty  for 
?  Wilt  153.  harbouring  run  gpods  contrary  to  ftatute  of  dee.  1.  in  a 
penalty  0*131.  which  he  offered  to  pay,  but  was  kept  in 
cuftody  till  he  paid  a  farther  fumof  5s.  qLforfeet)  which 
could  not  by  law  be  demanded :  This  a&ion  was  adjudg- 
ed to  lie  for  fuch  detention,  when  he  was  entided  to  a  dlt 
charge. 

%•  **  So  though  the  original  arreft  might  be  warrant 

*  able,  yet  for  any  fuhfequent  opprejjm  or  cruelty^  this  aSwn 

*  lies." 

Wallr.M'Na-       As  where  the  defendant  wgs  governor  of  &ine§**ti*% 
»*»•  and  the  plaintiff  being  an  officer,  from  the  dangerous  ftate 

c JLefmRlJp,  of  his  healtn»  M  quitted  his  poft  without  leave;  for  which 
he  was  jyftly  put  into  confinement  -9  but  it  appearing  that  cir- 
cumftances  of  unnectjj'ary  an$  wanton  cruelty  had  been  fr^r 
tifea\  as  confining  him  tor  a  lone  time  in  a  dungeon,  ^thotf 
the  benefit  of  frefh  air  when  c&ngeroufly  ill  i  he  recovered 
confiderable  damages  in  this  action. 

For  other  cafes  of  arrefts,  vid.  Aftipn  of  Trefoajs  on  4q 
Cafe,  Chap.  XIII. 

4.   OF  CASE8   REDUCIBLE  TO   NO   CERTAIN  tfEAD. 

Ckrk'f  c»fc.  As,  I.  Tnf  mayor  and  burgeffes  of  St.  Man's  ntf*  * 

5  Co.  6*  rate  for  building  a  court-houfe,  to  be  affeffed  on  the  hi- 

1  °  habitants 
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habitants  at  large*  and  made  a  bye4aw  thereon,  «  That  any 
one  refilling  to  pay  fuch  rate  fhould  be  imprifoned." 
Under  this  bye-law  the  plaintiff  was  taken  and  imprifon- 
ed, and  this  a&ion  was  adjudged  to  lie  for  fuch  imprison- 
ment ;  for  no  bye-law  can  create  fuch  a  power ;  it  is  con- 
trary to  Magna  Chartay  which  declares*  u  That  nullus  liber 
tt  bomo  capietur  aut  imprifonetur  nift  per  judicium  pariumfuo- 
«  mm." 

2.  So  where  a  perfon  was  arrefted,  and  the  perfon  at  Withctt  r. 
whofc  fiiit  he  had  been  arretted  ordered  the  fieriff  to  difcbarge  Henley. 
bim,  and  releafed  him  of  the  a&ion,  notwithftanding  which     °'  J*0"37*' 
the  flieriff  detained  him,  this  adion  was  adjudged  to  lie 

againft  the  lheriffl  So  where  there  was  zfuperfedeas  fent  to 
the  fberiff,  and  the  party  was  not  difcharged,  this  action 
was  held  to  lie. 

3.  u  Where  any  Me  imprifonment  has  been  done  by  the 
tt  influence  or  procurement  of  another,  this  action  (hall  lie/' 

As  where  the  defendant,  who  was  an  Eaji  India  governor9  Rafael  r.  Ve- 
prtvailedon  the  Nabob  to  imprifon  tbe  plaintiff:  This  a&ion  w^.  •. 
was  adjudged  to  lie  againft  him,  though  tbe  actual  imprifon-  *0ST^  ^* 
ment  was  by  another. 

4.  So  this  action  lies  for  any  injury  committed  in  a  foreign  Moftyn  r. 
country;  as  in  this  cafe,  againft  the  governor  of  Minorca  by  £abriSai^ 
an  inhabitant  whom  he  had  falfely  imprifoned.  Cowp#  *  x# 

5.  By  fiat.  5  H.  4.  c.  20.  juftices  of  peace  (hall  imprifon    ' 
no  perfon  but  in  the  common  gaol,  faving  the  rights  of  lords, 
who  have  gaols  in  their  franchifes.     Square,  If  folfe  impri- 
fonment would  not  lie  on  this  ftatute,  if  a  juftice  of  peace 
imprifons  a  perfon  elfewhere  ? 

2.  WHAT  ARRESTS  OR  DETENTIONS  ARE 
LEGAL. 

T.  u  The  firft  is  the  cafe  of  arrefts  under  the  procefs  of  3  Black.  Cora. 
u  fome  court  of  juftice  having  cognizance  of  the  caufe,  which  x*7« 
*  procefs  has  regularly  iffued." 

But  a  diftin&ion  is  to  be  obferved  in  the  cafe  of  officers  Britton  v.  Cole. 
and  private  perfons.     If  the  action  is  againft  the  fberiff  for  s*lk-  *oS' 
the  arreft,  he  (hall  juftify  fufficiently,  by  Jhewing  the  writ.  SSSrf°f 
So  it  is  in  the  cafe  of  his  bailiff  or  officer,  with  this  differ-  cafc,^  Co.  $%. 
ence,  that  the  fberiff muft  Jhew  the  writ  returned,  if  return-       '        '    • 
able  ;  which  the  bailiff  need  not,  as  it  is  not  in  his  power. 
But  if  die  action  is  againft  the  plaintiff  in  the  firft  aflion, 
era  mere  ftranger,  they  cannot  juftify  unlefs  they'flvew  a 

judgment 
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judgment  a*  well  as  execution  *  for  the  judgment  might  iave 
been  reverted. 

3  Black.  Com.        2.  fc  A  fecond  good  juftification  under  a  legal  arreft  is,  if 
i*7-  "  made  by  an  officer,  having  authority  to  arreft,  or  under 

"  fuch  officer's  or  magiftrate's  warrant  tinder  hand  and  feai, 
u  and  exprefling  the  caufcsof  the  commitment." 

fiimucW. Payne  *•  A  peace  officer  can  juftify  an  arreft  on  a  charge  effthnfr 
Dougl.345.  though  he  has  no  warrant  againft  the  perfon  chargea,  and 
though  it  fhould  afterwards  appear  that  no  felony  had  been 
committed ;  but  in  fuch  cafe  a  private  perfon  could  not  joftffy, 
for  a  peace  officer  is  bound  to  take  into  cuftody  a  perfon 
charged  with  a  felony,  and  bring  him  before  a  magiftrate;  and 
it  would  be  mifchievous  if  the  officer  was  firft  to  try  andexer- 
cife  his  judgment  at  his  peril. 

»  But  if  a  felony  has  been  actually  committed,  a  conftable  or 

even  a  private  perfon  may  juftify  an  arreft,  if  it  is  made  with- 
out malice,  and  in  purfuit  of  the  offender  upon  fair  and  rea- 
fonablc  grounds  of  fufpicion. 

%  Toft. 4*.  2.  But  u  where  the  arreft  is  by  warrant,  it  muft  appear 

w  that  the  warrant  was  legal ;  that  is,  iflued  in  a  cafe  of 
"  which  the  magiftrate  had  cognizance ;  for  if  not,  the 
a  warrant  fliall  not  juftify  the  officer  a&ing  under  it" 

Shcrgoldv.Hol-      As  where  a  juftice  of  peace  iflued  his  warrant  to  Ike  Jc 
loway.  fendant  to  arrejt  the  plaintiff  on  a  complaint/or  non-payme* 

%  stra.  100a.  0ffervants  wages,  and  the  defendant  did  arreft  the  plaintiff; 
this  action  was  adjudged  to  lie  againft  him,  for  a  juftice  of 
peace  has  no  fuch  power  to  grant  fuch  a  warrant  to  appre- 
hend the  party  complained  of;  he  can  only  iflue  afummons: 
it  was  therefore  an  illegal  warrant,  and  no  juftification  to  Ac 
defendant. 

Maftcrs  v.  So' an  officer  cannot  juftify  an  arreft  and  imprifonment  for 

B"tJc£*  non-payment  of  taxes,  under  the  general  printed  warrant 

740/  ym"  which  fuch  collectors  have  figned  by  two  juftices:  but  he 
ought  to  have  a  fpecial  warrant. 

Anon,  3.  So  a  magiftrate  may  commit  for  any  contempt  fliewH 

Moor  740.  him,  but  it  muft  be  while  in  execution  of  his  office 
Therefore  where  in  this  a&ion  the  defendant  juftified  that 
he  being  mayor  of  the  corporation  of  JPl  the  plaintiff  6id, 
"  He  was  a  fool ;"  wherefore  he  committed  him.  it  W» 
held  ill,  for  not  (hewing  that  he  was  in  his  feat  or  exeicififg 
his  office. 

3  Black.  Com.  3.  A  third  good  caufe  of  arreft  is  fuch  as   is  warranted 

i»7-  t  by  the  neceffity  of  the  thing :  as  arrefting  a   felon  by  * 

Fottcrf«  Crown  priVate"jperfon,  impreffing  (ailors  in  the  -tMjic  of  >var;  ap- 

Law'  prcfiending 
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p«hcnding.wsffigoner8  far  offences  on  mifbehavvxtron  the 
highway*  and  wch  like  caufes. 

4.  Secretaries  of  State  may  commit  for  fufpicion  of  treafon,  R«  v.  Kendal 
as  confervators  of  the  peace  did  at  common  law ;  and  it  is  *  Roc- 
incident  to  their  office :  And  a  commitment  to  a  meflenger  is  x  Salk' 34y* 
good. 

But  they  have  no  power  to  ifflue  a  general  warrant  to  ar-  Enticky.  Car- 
reft  the  perfon,  or  feize  the  papers  on  a  general  inform*-  nngton. 
don.  »wat»«' 

5.  il  Commanding  officers  in  thefervice  of  the  army  orna- 
a  vy  have  a  power  of  putting  their  inferior  officers  under  an 
u  arreft ;  but  it  muft  be  done  on  good  grounds,  and  not  op- 
a  preffively." 

As  where  the  defendant  was  captain  of  the  Trident  man  of  Swintoo  *. 
war,  and  put  the  plaintiff,  who  was  the  purfer,  into  con-  Molloy.     , . 
ftiement;  he  kept  him  there  for  three  days,  after  which  he  TcrmRcP-*37. 
liberated  him,  without  any  charge  or  court-martial.     The 
plaintiff  recovered  for  the  imprifonment. 

6.  Falfe  imprifonment  will  not  lie  for  the  taking  andde-  Le  Caux  ▼. 
taining  the  mariners  of  a  fijip,  which  has  been  captured  ds  a  Eden. 
prizes  though  the  Court  of  Admiralty  afterwards  find  her  not  l>011fLh*  S9*- 
to  be  a  lawful  prize.     For  the  Court  of  Admiralty  poflefles 

an  exclufive  jurifdi£tion  not  of  prize  only,  but  of  every  mat- 
ter dependent  on  it,  which  this  is,  as  the  mariners  muft  be 
brought  in  with  the  veffel ;  and  that  court  can  give  da- 
mages for  the  injury  and  detention  to  the  individuals  who  are 
injured. 

4.  OF  THE  PLEADINGS  AND  EVIDENCE. 

I.   OF    THE    PLEADINGS  AND  EVIDENCE  ON  THE  PART 
OF    THE    PLAINTIFF. 

I  find  no  cafes  of  confequence  to  this  head,  except  the 
following.,  viz.  I.  u  That  no  new  matter  foreign  to  the 
u  iflue  is  adrniffible  in  evidence,  under  the  general  replica- 
•**  Hon  of  de  injuria  fua  propria^  of  any  fa&  which  is  not 
44  contained  in  the  plea ;  for  thefe  alone  are  traverfed  by  die 
u  replication." 

For  where  to  an  adlion  of  falfe  imprifonment,  the  de-  SgyTC  v-  ^'^ 
fembnt  pleaded  a  juftification  of  the  arreftjng  the  plaintiff,  ^bU^Rcd/ 
muter   an    information  for  treafonable  pra6tices,  .made  to  nS5, 
him  as  fecretary  of  date,  for  which  offence  he  had  been 
idinkted    to  bail  by  the  chief  juftice  of  the  King's  Bench. 
The  plaintiff  replied  the  general  replication  of  de  injuria 
fua  propria  abff.  tali  caufa.     It  was  adj-udged,  that  under  this 

replication, 
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replication,  that  the  plaintiff  could  not  give  in  evidence 
a  tender  and  refufal  of  bail>  for  -  it  was  not  contained  in  the 
iflue. 

KXV"  a'  Th?  defendant  in  this  cafe  juftified,  that  be  had  arreft- 

Mk  25Car.».  cd  the  plaintiff  by  a  latitat  for  20I.  which  he  owed  him;  the 
BvltarN.P.23.  plaintiff  replied,  and  traverfed  that  he  owed  fo  much  money, 

and  a  repleader  was  awarded;  for  the  debt  is  but  inducement, 

which  would  not  be  traverfed. 

3.  u  Where  the  writ  or  procefs  is  but  inducement  to 
a  the  a£ion,  in  which  cafe  its  tenor  need  not  be  fet  out;  but 
,  u  the  fubjlance  merely  a  variance  in  point  of  form,  though 

u  not  in  iubftance,  fhall  not  be  held  fotaL" 

WiUonT.Maw-  As  where  in  an  action  of  falfe  imprifonment,  the  bill  of 
***.  „  Middlefex^  on  which  the  party  had  been  arretted,  was  fet 
O^quot/3  outin  thc  declaration  as  follows:  "  The  fceriff  is  com- 
1  Term  Repl  manded  to  take  A.  B.  (the  then  defendant)  and  John  Dw, 
*37.  if,  &c*  and  them,  &T*.  fo  that  he  have  their  boies  before 

our  Lord  the  King  at  Wejiminjler^  on,  &c.  (verbatim taite 
end) :  the  bill  of  Middlefex  being  read,  was  in  thefe  words: 
"  The  flieriff  is  commanded  to  take  A.  B.  and  John  Dot} 
if  they  /ball  be  found  in  hit  bailiwick^  and  tbtm  fafth  to  ktty 
fa  that  he  have  their  bodies,"  &c.  It  was  infifted  thathis 
was  a  variance  between  the  bill  of  Middlefex  and  the  record; 
but  a.  Juft.  Lee  held,  That  the  bill  of  Middlefex  need  not 
have  been  fet  out,  that  the  iubftance  was  fufficient,  and  there- 
fore the  evidence  was  fufficient,  as  there  was  no  variance  be- 
tween the  bill  of  Middlefex  and  fo  much  as  was  fet  out  in  the 
record* 


2.   OF  THE  PLEADINGS  AND   EVIDENCE    ON  THE  PART 
OF    THE    DEFENDANT. 

Smith  v.Bou-  I.  Where  this  a&ion  is  brought  jointly  agatnft  the  plain- 
chei.  tiff  in  the  former  action  and  the  officer,  they  may  fever  in 

*  Rrf  "*  *c'r  ^ence,  f°r  *e  writ  would  be  a  goodjuftificarion  tote 
PhUiptT.Biroa.  officer  5  but  if  the  officer  joins  the  plaintiff  in  the  feme  pley 
x  Stnu  509.  he  waives  the  benefit  he  may  have  himfelf ;  and  if  the  pfa* 
aRcC  bad  as  a  juftification  for  the  other,  judgment  lhall  alfog* 

againft  him. 

Ifiddletoav.  And  fo  if  they  join  in  the  plea,  and  it  is  bad  for  d* 

****•  officer,  it  (hall  be  fo  lifcewife  for  the  other  party  \  asta* 

t  Witt,  if.        where  he  did  not  fhew  the  procefs  returned,  under  which  h» 
juftified. 

2.  <c  Where  the  defendant  juftifies  under  proceft  of  J 
tt  court  of  limited  jurifdi&ion,  the  plea  fhouldlhew  tifllw 
a  caufe  was  properly  fubjefi  tofuch  jurifdi&ion" 

A 
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As  where  in  this  acTion  the  defendant  juftificd,  under  a  Johns  v.  Smithy 
prescription  in  the  Marjhalfea  court  to  hold  plea  of  all  caufes  Cro.  Jac.  314. 
within  the  verge,  and  under  a  capias  returnable  at  the  next 
court,  under  which  the  plaintiff  had  been   arreftejl.     This 
a&ion  was  held  to  lie  for  fuch  arreft,  for  reafon  that  the . 
procefs  was  ill  awarded,  and  the  arreft  unlawful :   1.  Be- 
caufe  it  did  not  appear  that  the  parties  to  the  action  were  of 
the  houjbold,  between  whom  only  the  court  has  jurifdidion  : 
2.  Becaufe  the  prccefs  was  not  returnable  on  a  day  certain, 
but  at  the  next  court. 

So  where  the  defendant  juftificd,  under  an  order  of  aDyev.Oli>e. 
court  of  record  in  London',  as  aferjeant  at  mace,  to  arreft  March  117. 
the  plaintiff,  pro  quodam  contempt n,  for  not  paying  20s.  to 
B.  G.  which  he  owed  him.  On  demurrer  the  plea  was  held 
to  be  bad,  for  to  imprifon  a  man  pro  quodatri  contemptu,  is 
too  general,  and  by  this  plea  it  docs  not  appear  that  the 
court  had  jurifdidtion ;  and  the  officer  is  only  to  obey 
the  order  of  the  court  in  matters  of  which  it  hath  jurif- 
didtion. 

2.  u  Where  the  defendant  juftifies  in  like  manner,  under 
procek  of  an  inferior  court,  and  a  fpecial  authority    to 

w  imprifon,  the  plea  fhould  fhew  that  that   authority  was 
"  Jlritlly  purfuedr 

for  where,  in  trefpafs  and  falfe  imprifonment,  the  de-  swinftead  v. 
fendant  juftified  under  an  ord:r  of  the  Court  of  Confcience  in  Lyddal. 
London,  directed  to  him  to  arreft  the  plaintiff,  and  carry  him  Salk.  408. 
to  the  Counter,  and  imprifon  him  till  he  paid  cjs.  6d.  virtute 
cujus,  he  took  him  and  detained  him*     On  demurrer,  the 
plea  was  adjudged  to  be  bad*  for  the  order  was,  to  impri- 
fon him  in  the  Counter,  which  his  plea  fhould  have  (hewn 
that  he  had  done,  as  he  confefles  he  took  and  detained  him. 

But  where  the  defendant  juftifies  under  a  procefs  of  the  A(jamsv  Frcf. 
inferior  court,  it  is  fufficient  for  the  defendant  to  ailedge  in  man. 
his  plea  that   a  plaint  was  levied,  and  procefs  had    in  the  Sayers  Rep.  81. 
inferior  court,  and  that  fuperinde  talliter  fuit  proccjfum^  and 
a  capias  awarded,  without  letting  out  all  the  proceedings  of' 
the  inferior  court  at  length.  ^ 

3.  Where  an  officer,  or  other  perfon,  juftifies  und^r  pre-  Middleton  v. 

cefs,  which  is  returnable,  he  muft  in  his  plea  (hew  that  it  was  Price. 

returned,  or  the  plea  will  be  bad.  1  Wilf.  17. 

^  r  aStra.  1x84. 

And  Note,  u  That  this  action  being  in  its  nature  tran-  g 

"  ft  tor  y,    the  place  laid  in  the  declaration  is   not  t  raver  f- 

**  able,  except  the  juftification  extends  only  to  a  particular 

«  place/' 
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fmi^T-Hel-  As  where,  to  falfe  imprifonment  in  Aftddlefex,  thede- 
*«■•  fendant  juftitied  that  Lynne  was  an  ancient  village,  and  that 

Oro.  Ehr.167.  jt  ujitatum  fuit  to  chufe  a  mayor  annually,  who  was  keeper 
of  the  £aoI,  and  that  the  plaintiff  was  committed  to  gaol 
on  a  plaint  entered  in  the  court  there,  abfque  hoc  that  he  was 
guilty  in  Middlefex.  The  j  unification  being  local,  thctra- 
verfe  was  held  to  be  good. 

4.  TheJ/atute  of  limitations  is  a  good  plea  in  this  a&ion: 

1.  As  to  which  it  is  ena&ed  by  flat.  21  Jac.  c.  16.  «  That 
u  all  a&ions  for  aflault  and  battery,  or  falfe  imprifonment, 
"  (halite  brought  within  four  years  after  the  offence  com- 
w  mitted,  or  they  (hall  be  barred." 

Coventry y.  Ap-      ^  the  imprifonment  is  laid  for  a  continued  length  of 

fley.  "      time,  as  here  from  32  Car.  2.  till  the  3d  of  Aprils  4  Jac.  2. 

3*^  4*o.         the  defendant  may  divide  the  time,  and  plead  the  ftatute 

of  limitations  as  to  part,  and  not  guilty  or  any  other  plea  to 

the  reft ;  and  in  fuch  cafe  the  plaintiff  fhould  not  demur, 

but  plead  that  the  durefs  was  continued. 

2.  "  In  the  cafe  of  jujl ices  of  the  peace,  or  confiablestBatig 
"  under  their  warrants,  another  limitation  is  made  by  ftat. 
"  24  Geo.  2.  c.  44.  which  ena&s,  That  actions  againit  them 
"  fliall  be  commenced  within  fix  months  after  die  offence 
"  committed,  or  the  plaintiff  fliall  be  barred." 

j^ickerfgillT.  ^  a  man  ^e  imprifoned  by  a  juftice's  warrant  the  firft 
Palmer.  day  of  January^  and   kept  in  prifon   till   the  firft  day  of 

Trin.  1  Geo.  3.  February^  if  the  arSUon  is  commenced  within  fix  months 
n»i?~*r  t»  -.   aftcr  tne  &r&  ^Y  °f  February*  it  will  be   commenced  in 

time  j    for  the  whole    imprifonment   is    one   entire  trel- 

pafs. 

5.  With  refpe&  to  officers  a<£Ung  in  virtue  of  their  office, 
fpecial  provifion  is  made  as  to  pleading  by  them  to  this  ef- 
feft:  By  ftat.  21  Jac.  i.e.  12.  it  is  ena&ed,  u  Thatjuftices 
u  of  the  peace,  mayors,  bailiffs^  churchwardens,  and  over- 
tf  feers  of  the  poor,  court;  jbles,  and  other  peace-officers,  maj 
u  plead  the  general  ijfue^  and  give  the  fpecial  matter  in  evi- 
"  dence.  Like  wife,  that  any  aft  ion  brought  again  ft  them 
a  fhall  be  laid  in  the  proper  county ;  and  if  upon  not  guilty 
w  pleaded,  it  fliall  appear  that  the  fa&  was  done  in  another 

county,  the  jury  fliall  find  the  defendant  not  guilty." 

And  by  ftatute  24  Geo.  2.  c.  44.  it  is  further  enacted, 
"  That  no  writ  (hall  befued  out  again  ft  a  juftice  of  peace 
«  for  what  he  fliall  do  in  execution  of  his  office,  till  notice 
"  in  writing  of  fuch  intended  writ  Jball  be  delivered  to  hirn^ 
"  or  left  at  his  place  of  ufual  abode,  at  leaft  a  month  before, 
"  and  the  juftice  may  tender  amends  ;  and  in  cafe  the  fame 
"  is  not  accepted,  he  niay  plead  fuch  tender  in  bar  of  the 

"  a#ion, 
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0  aftion,  together  with  the  plea  of  not  guilty,  and  any 
cc  other  plea,  by  leave  of  the  court;  and  if  upon  iffue 
ct  joined  the  jury  ihall  think  the  amends  for  tendered  fuf- 
u  ficient,  they  ihall  find  a  verdid  for  the  defendant.  - 

2.  u  No  a&ion  (hall  be  brought  againft  any  conftable* 
a  or  any  other  perfon  a£ting  by  hid  order  for  any  thing 
*c  done  in  obedience  of  a  juft ice's  warrant,  until  demand 
u  made  of  the  perujal  and  copy  of  fuch  warranty  and  the 
u  feme  has  been  refufed  for  the  fpace  of  fix  days ;  and  in  cafe 
"  the  warrant  has  been  {hewn,  and  a  copy  taken,  and 
a  afterwards  an  a&ion  brought  againft  the  conftable,  with- 
tt  out  making  the  juftice  a  defendant,  the  jury  (hall,  on  pro- 
tt  ducing  the  warrant,  find  a  overdid  For  the  defendant, 
"  notwithftanding  any  defed  of  jurifdi&ion  in  the  juf- 
u  tice. 

"  And  if  the  adion  be  brought  jointly  againft  the  con* 
"  (table  and  the  juftice,  upon  producing  the  warrant,  the 
a  jury  (hall  in  like  manner  find  for  the  conftable. 

tt  And  if  the  jury  find  againft  the  juftice,  the  plaintiff 
a  (hall  reqover  from  him  the  cofts  he  has  to  pay  the  con- 
a  ftable  j  with  a  provifo>  that  if  the  judge  certifies  that  the 
u  injury  was  wilfully  and  malicioufly  committed,  the 
a  plaintiff  (hall  be  intitled  to  double  cofts." 

The  fe vend  conftru&ions  on  this  ftatute  are : 

I.   AS  TO  JUSTICES  OF  PEACE. 

f.  If  the  juftice  pleads  tender  of  amends  under  this  flat.  Lawrence  v. 
24  Geo.  2.  the  plaintiff  may  have  a  rule  for  the  defendant  to  Cox. 
bring  the  money  into  court,  for  the  plaintiff  to  take  the  fame,  j*H£  3*  G*  *• 
on  his  difcontinuing  the  a&ion.  BiUci  N.p.  a4# 

2.  Though  the  juftice  has  omitted  to  tender  amends,  yet  Caibournv.Ball 
he  may  have  a  rule  to  pay  a  fum  of  money  into  court  as  *  Black.  Rep. 
amends;  but  it  muft    appear  before  this  is  allowed,  that   S9' 

the  adion  is  brought  againft  the  juftice,  for  Jbmething  done 
as  a  juftice  in  the  execution  of  his  office.  In  this  cafe  the  mo- 
tion was  to  that  effect,  and  the  court  granted  a  week's 
time  to  plead ;  in  which  time  it  appeared  from  the  plain- 
tiffs notice  of  adtion,  that  the  defendant  was  fued  as 
a  juftice  of  peace,  the  court  made  the  rule  abfolute  as. 
above. 

3.  If  the  adion  is  brought  for  an  illegal  commitment,  HUlT.Batemu. 
or  any  other  unlawful  ad  againft  the  juftice  of  peace,  he  *  Stn.  710* 

is  obliged  to  (hew  the  regularity  of  his  proceedings,  andaRct 
the  information,  &c.  laid  before  him,  upon  which  his  pro- 

Z  2  ceedings 
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ceedings  or  convictions-  were  founded,  muft  be  produced 
and  proved  in  court. 

Emickv.  Car-  4,  A  fecretary  of  ft  ate  is  not  a  ju  ft  ice  of  peace,  nor  his 
n  wSf    7?       meffingers  conftablcs,  within  the  flat.  24  G.  2. 

1.    AS    TO    INFERIOR    OFFICERS. 

»  . 

i.  u  The  privileges  given  to  con  (tables  and  inferior 
"  officers,  under  thefe  ads,  are  confined  to  cafes  in  which 
a  they  are  afiing  in  execution  of  their  offices" 

Anon.  For  where   the    fundable  and  another  quarrelled,  and 

1  Sin,  446;  fte  conftable  beat  the  other,  this  happened  at  Dw$r%  and 
the  action  was  brought  in  Middle fex^  when  the  conftable 
infifted  the  action  fhould  be  brought  in  the  proper  county, 
by  ftat,  21  Jac. ;  but  the  objection  was  over-ruled,  for 
that  ftatute  is  confined  to  cafes  in  which  the  conftable  is 
acting  in  execution  of  his  office,  and  this  was  a  private 
quarrel. 

Money  v.Lcach  2.  The  protection  afforded  to  the  conftable  or  inferior 
3Bnrr  1744.  officer  under  the  ftatute,  is  only  while  a  fling  mobeiiencexo 
the  juftice's  warrant  \  therefore  the  defendant  muft  always 
fhew  that  he  did  fo  act ;  and  where  the  juftice  cannot  be 
fable,  the  officer  is  not  within  the  protection  of  the  afl; 
therefore  it  is  no  j  unification,  if  directed  to  him  to  take  up 
one  perfon,  and  he  takes  up  another ;  for  fuch  is  not  in 
obedience  of  his  warrant. 

Nutting  ▼.  3-  An  overfeer  of  the  poor ',  who  di drains  for  a  poor's  rate, 

Jackfon.  under  a  juftice's  warrant,  is  an  officer,  within  the  protection 

Pafc.13Geo.3Jof  th'eaa. 

B  R. 

Buller  N.  P.  +    «  The<  ^  to|y  pj^n js  to  aaions   brought  againft 

-'  "  officers  for  torts  committed  by  them  in  the  execution  of 

"  their  office,  not  for  actions  of  another  nature." 

Fekham  v.  for  where  the  action  was  ajfumpjtt  for  money  had  and 

pT7"    r  •       received,  to  recover  back  from  the  officer  the  money  levied 
BftR.  *      °  3*  Dy  n*m   on  a  conviction  which  had  been  quafhed,  it  was 
Buller  N  P.  14.  adjudged,  That  a  demand  of  the  copy  of  the  warrant  under 
the  itatutc  was  not  neceffary. 

4.  OF  THE  VERDICT  AND  DAMAGES. 

I.  "  The  jury  can  only,  give  damages  in  this  aftion  to 
lt  the  time  of  the  action  brought." 

romftt Id  v.Lee  ^or  wnere  >t%was  f°r  falfe  imprifonment  for  four  months, 
1  lord  Raym.  fs^m>the  jft  of  Oftober^  and  damages  entire,  and  the  de- 
329.  clandon  was   of  Michaelmas  term,  and  fo   damages  were 

given 
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given  for  part  of  the  tiqic  after  tlje  adtioii  commenced  j 
judgment  was.arrefted. 

But  where  the  imprisonment  was  fo  laid,  viz.  for  twenty-  Webb  v.Turner 
five  weeks,  from  the  1 8th  of  Oftober^  and  the  declaration  %  Stra-  l0W' 
was  of  Michaelmas  term,  and  verdift  for  the  plaintiff ;  it 
was  moved  in  arreft  of  judgment,  That  the  a&ion  was 
brought  too  foon,  and  it  appeared  that  damages  had  been 
given  for  an  imprifonment  long  after  the  a<5hon  had  been 
depending :  but  it  was  rcfol ved  that  the  continuando  being 
laid  undera  fciz.  would  not  vitiate  what  was  properly  laid 
in  point  of  time,  and  the  plaintiff  had  judgment. 

2.  How  far  (when  this  a&ion  is  brought  Jointly)  the 
jury  may  fever  in  the  damages,  vid.  ch.  Trefpajs^  under  the 
head  Verdid^  the  cafes  there  applying  here. 

By  ftatute  5  Geo.  13.  all  writs  of  error  wherein  there 
/hall  be  a  variance  from  the  original  record,  or  other  de- 
fed,  (hall  be  amended. 

Therefore,  where  an  a&ion  of  falfe   imprifonment  was  Vereift&Smi* 
brought  agairtft  Verelji  and  Smithy  but  Verelft  only  was  found  ▼.  Rafael. 
guilt]  ;  by  miftalce,  a  writ  of  error  was  brought  in   the  Cowp.  wf. 
name  of  both,  and  the  court  allowed  it  to  be  amended,  by 
ftriking  out  the  name  of  the  defendant  below,  who  had 
been  acquitted. 

For  cofts  to  the  defendant,  vid.  Anion  of  Ajjault^  the  law 
fceing  the  fame. 
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CHAPTER    VI. 

1 

•     The  A&ion  of  Adultery. 

THE  ground  of  this  a&ion  is  the  injury  done  to  Ac 
hufband,  by  alienating  theaffe&ions  of  his  wife,  de- 
ftroyine  the  comforts  arifing  from  her  company  and 
that  of  her  children,  and  impofing  oh  him  a  Ipurious 
iflue. 

The  principal  matters  to  be  confidered  in  this  a£tion  arc, 
I.  The  evidence  neceffary  to  maintain  it :  a.  The  damages: 
3.  The  pleadings  and  cofts. 

1.  OF  THE  EVIDENCE. 

1.  "  Plaintiff  muft  bring  proof  of  the  a&ualfilmrnwttim 
«  of  a  marriage  ;  nothing  fhall  fupply  its  place :  cobabka- 
u  tion  or  reputation  are  not  fufficient,  nor  any  collateral 
u  proof  whatever." 

MorrUv.  As    where   the   plaintiff,   in  this  cafe,    proved   articles 

M*Jkr.  made  after  marriage  with  his  wife,  for  the  fettling  of  the 

4  Burr.  aoj;.    wife,$  eftatCj  w;ti1  ^  privity  of  the  relations  on  both  fides, 

cohabitation,  name,  and  reputation ;  he  proved  further,  that 

the  defendant,  on  being  aflced  where  Mrs.  Morris  was  ?  an- 

fwered,  In   the  next  room :    (he  being  there   with    him. 

So  that  he  confeffed  that  he  had  committed  adultery  with 

the  plaintiffs  wife,  which  it  was  contended  was  an  ad- 

miflion  of  the  marriage  ;  but  it  appearing  that  the  marriage 

had  in  fad)  been  celebrated  in  may/air  chapel,  but  the 

h  regifter  or  book  could  not  be  admitted  in  evidence  (ftat. 

26  Geo.  2.  c.  3.  §  14.)  the  minifter  who  had  married  them 

having  been  tranfported,  and  the  clerk  being  dead;  for  want 

of  proof  of  an  actual  marriage,    the  plaintiff  was   non- 

fuited. 

Boiler  N.  P.  %i.      ®ut  Pro°f  °^  *c  marriage,  either  by  a  copy  of  the  re- 
"  gifter  of  the  church  where  the  ceremony  was  performed, 

or 
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or  by  the  teftimony  of  one  who  was  prefent  at  the  cere-    ' 
mony,  will  be  fufficient. 

And  the  copy  of  the  regifter  is  of  itfelf  fufficient  evi-  Bin  ▼.  Barlow, 
dence  of  the  marriage,  without  proving  the  identity  of  the  par-  Douff-  ***• 
ties  j  for  marriage-regifters  are  as  records. 

In  an  a&ion  for  crim.  con.  the  marriage  was  proved  by  a  Howard  v. 
pcrfon  who  was  prefent  when  it  was  folemnized  in  the  Fleet  Burtonwood. 
in  tie  year  1737*  and  the  plaintiff* s  counfel  offered  to  give  £•  ?•  ^ 

in  evidence  the  Fleet  regifter,  as  a  confirmation  of  the  tefti-  xriiT^s! 
mony.     Chief  JuJKce  2>e  Grey  refufed  the  evidence,  and  mss. 
faid,  The  ground  of  reje&ing  the  evidence  was  that  the 
whole  of  the  trania&ion  was  illegal,  and  the  regifter  made 
by  a  perfon  under  no  tie,  and  therefore  not  entitled  to 
credit 

But  it  is  not  neceffary  to  prove  a  marriage  according  Jo  woolftonv. 
the  ceremony  of  the  church  of  England:  It  is  fufficient  if  the  Scot, 
plaintiff  is  of  any  religious  fe£t,  to  prove  a  marriage  ac-  ^cJ.I)el,n^°, 
cording  to  the  rites  and  ceremonies  of  that  fedt;  as  Jews^  ]^ "753.  **" 
Quaker 5,  &c.  SullerN.P.aS. 

2.  The  confeffion  of  the  wife  will  be  no  proof  againft  B^kerv.Morlcy 
the  defendant ;  but  a  difcourfe  between  her  and  the  defen-  Guildhall,  1739. 
dznt  maybe  proved  :  fo  letters  written  to  her  by  the  defen-  Boiler  N.r.  »8. 
dant  may  be  read   as  evidence    againft  him,  though   her 
letters  to  him  will  be  no  evidence  for  him. 

2.    OF  THE  DAMAGES. 

I.  The  injury  in  the  cafe  of  adultery  being  great,  the  Boiler  N.  P.  ay* 
damages  are  generally  confiderable  ;  but  they  depend  upon 
circumftances  5  that  is,  they  are  increafed  or  diminimed 
from  the  confideration  of  the  rank  and  quality  of  the 
plaintiff :  fo  from  the  peculiar  turpitude  of  the  cafe,  as  if 
the  defendant  was  the  friend,  relation,  or  dependant  of  the 
plaintiff:  fo  if  it  appeared  that  the  plaintiff  and  his  wife 
lived  happily  before  that  tranfa&ion  and  acquaintance 
with  the  defendant :  fo  that  the  wife  had  always  borne  a, 
good  character  till  then  :  fo  that  there  was  a  fettlement 
and  provifion  for  the  children  of  the  marriage  :  all  thefe  ^ 
go  in  aggravation  of  the  damages,  in  which  alfo  the  cir- 
cumftances and  property  of  the  defendant  are  always  con- 
fidered. 

a.  On  the  other  hand,  many  circumftances  go  in  ex-  BullerN.P.  *7- 
tenuation  of  the  offence,  and  mitigation  of  damages :  as 
if  it  appears  that  the  plaintiff  encouraged  the  defendant's 
addrefies  to  his  wife,  or  connived  at  it. 

As 
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SirR.Worflcy  As  in  this  cafe,  where  it  appearing  that  this  was  the 
sit^if?  after  c?k  ^rorn  manX  c»rcumftancesj  one  in  particular,  from 
filli.  1782.*      ^,s  fhcwmg  n>s  wife  naked  when  going  into  a  bath,  to  the 

defendant  :  the  plaintiff,  though  a   man  of  rank,  obtained 

but  one  (hilling  damages.  - 

6.  C.  So  the  defendant  may  give  in  evidence  that  the  plaintiffs 

wife  had  been  criminal  with  others.   . 

Buller  N.p.  j 7.  So  it  may  be  proved  that  (he  eloped  before;  or  that  the 
Cibberv.sioperbufband  turned  her  out  of  doors,  and  refufed.to  maintain 
PcrLce,jbi4,    j^  an£j  tnat  he  j^   comply    ^^  0^er  women;  or 

that  he  confented  to  the  defendant's  familiarity  with  her: 
.     all  thefe  are  proper  evidence  in  mitigation  of  damages. 

Roberts  v.  So    the  defendant  may;give  in  evidence  that  the  wife 

taarlfton,  at  had  a  baftard  before  marriage  :  but  he  will  not  be  permit- 
PcTwiUw756  te<*  to?ive  evidence  of  the  general  reputation  of  her  being 
c%  '  a  proftitute,  or  having  been  fo  ;  for  that  may  have  been 
Rigby  v.  Stc-  ocqafioned  by  her  familiarity  with  the  defendant  himfelf: 
phcnfon,atStaf- thoujgh  perhaps,  after  having  proved  her  criminality  with 

Per  Fofttr*  Tuft  other  men>  }t  ma7  be  admitfed  to  g°  into"  evidence  of  her 
Buller  N.  P.  *7!  general  character. 

Smith  v.  AM-  3-  In  this  cafe,  it  was  laid  down  by  Lord  Mansfield  as 
fon.  clear  law,  That  if  a  woman  is  fuffered  by  her  huftand  to 

PerLordManf-  live  as  a  proftitute,  and  a  man  is  thereby  drawn-  into erim. 

aftetrrto        f*    that   n°  i£tim  Wil1    ,ie  Et  the  fuit  °*    *e  huftandi  fof 

Buller  N.P.  27.  !t  ,s  a  damage  without  an  injury :  but  if  the  wife  lives  in 
fuch  a  ftate  of  proftitution  without,  the  privity  of  the  huf- 
band,  it  will  not  bar  the  a&ion,  be  Ihe  ever  fo  profligate, 
but  only  go  to  the  damages.  Pratt*  C.  J.  declared  him- 
felf of  this  opinion  about  the  fame  time. 

Buller  N. P.  27.  .  It:  «  faid  indeed,  in  this  cafe,  that  though  the  hufband's  pri- 
Cibberv.sioper,  vity  and  confent  to  the  defendant's  familiarity  and  connec- 
ante.  tion  with,  his    wife  was  clearly  proved,  yet   that  the  ac- 

Contra  per  tiort  was  held  to  lie  :  but  the  diftin&ion  between  this  cafe 
Lord  Kenyon.  and  mat  before  laid  down  by  Lord  Mansfield,  is  eafily 
i5\  p'     fettled;  the  do&rine  laid  down  by  his  lordfhip  being  of  an 

;".  ."  indifcriminate  proftitution  ;  this  only  of  a  criminal  connec- 

tion with  one  perfon.  v 

3.   OF  THE  PLEADINGS  AND  COSTS. 

The  declaration  in  this  cafe  ftates  the  offence,  by  making 
an  affault  on  the  wife,  &c.  &c.  • »      .     , 

On  this  two  cafes  have  occurred : 

1.  As  to  Pleadings:    2.  As  to  Cofts. 

In- 


ADULTERY.  345 

In  actions  of  aflault  the  time  of  limitation-  is  four  years :  Cocke  v.  Sayer- 
but  in  this  a&ion  the  gift  of  the  action  being  the  criminal  ^c-  *3  Geo-  *• 
converfation  and  not  the  aflault,  not  guilty  within^*  years  is  BullerN.P.ag. 
the  proper  plea  under  the  ftatute  of  limitations ;  it  being  de-  %  Burr.  753. 
clared  on  as  cafe  for  the  criminal  converfation.  S.  c. 

2.  As  to  Cofts. 

This  aftion  is  not  confidered  fo  far  an  aftion  of  aflault,  Batchelor  ▼. 
that  in  cafe  the  plaintiff  has  a  verdidt  with  damages  under  forty  BiW; 
(hillings,  that  he  fliall  lofe  his  cofts ;  for  the  fpecial  injury  *  JbS^iu 
being  the  ground  of  adion,  he  {hall  have  full  cofts,  though  g55.  p* 

the  damages  are  under  forty  (hillings. 

And  note,  This  action  being  founded  on  a  tort,  the  court  Duberly  ▼. 
refufed  to  grant  a  new  trial  in  this  cafe,  on  the  ground  of  ex-  Gunning. 
ceffive  damages,  though  it  appeared  that  the  hufband  had  been  £  Tcrm*  ReP; 
grofsly  culpable,  even  fo  far  as  would  have  juftified  a  verdift  5I* 
for  the  defendant    The  damages  were  5000/- 
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CHAPTER    VII. 


The  A6tion  of  Replevin. 

X.T}  EPLEVIN  is  a  remedy  grounded  on  a  diftrefi,  j 
jSl.  being  a  re-deliverance  to  the  firft  poffeffor  of  , 
the  thing  diftrained,  on  fecurity  given  by  him  to  try  the  j 
right,  and  to  re-deliver  the  diftrefe  if  judgment  be  agaufl  ( 
him.  j 

In  treating  of  this  a£ion,  LQiall,  firft,  confider  the  fr* 
eeedings  by  which  replevin  is  made:  2diy,  The pUafinp;  ! 
-under  which  I  fliall  confider,    I.  The  nature  of  the aflion,  j 
with  reference  to  the  things  for  which  it  lies :  2.  With  reft-  | 
rence  to  the  per/on  :  3.  The  judgment,  cojis,  and  damagtu 

1.   OF  THE  PROCEEDINGS  IN  REPLEVIN. 

i 

C0.Litt.145J>.      Thefe  proceedings  are  either  by  common  law  or  by  to-  \ 
tute;  that  is,  by  writ  or  by  plaint.  \ 

1 1.1ft.  14c.  1.  The  proceedings  at  common  law  were  by  writ  ifnH\ 

out  of  Chancery,  commanding  the  iheriff  to  caufe  the  goo®' 
taken  to  be  re-delivered  to  the  owner.  Under  this  wnt; 
the  (heriff  might  z&  judicially,  and  inquire  in  his  own  c«ai\ 
whether  the  caption  was  juft  or  not,  and  give  judgment  ao^j 
cordingly;  and  this  was  for  the  fpeedy  determinatiotj 
of  thote  caufes    in    which  the  people   might  want  the! 

cattle.  I 

i 

But  ftill  there  was  an  inconvenience  in  applying  m 
Chancery  for  the  writ,  on  account  of  the  diftance  anddelif 
This  was  remedied  by  the  ftatute  of  Marlhridge,  32  #•$ 
c.  21.  which  orders,  "  that  the  Jheriff  on  complaint  m^ 
fhall  re-deliver  the  beafts  taken." 


This  is  the  ftatute  mode  of  replevin  by  plaint, 
founded  on  the  fheufPs  precept  to  re-deliver  the  he 
diftrained,   grounded  on  the  party's  complaint    And 
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the  (till  further  convenience  of  the  people,  it  is  ordered  by 
fhtute  i  &  %  Ph.  &  M.  at.  "  That  within  two  months 
"  after  he  receives  his  patent,  or  at  his  next  county  court, 
a  that  the  Jberiff Jhall  depute  four  perfons^  dwelling  at  leaft 
a  twelve  miles  fronveach  other,  to  iflue  replevins  j  and  the 
a  ftatute  gives  a  penalty  of  5I.  per  month  for  every  month  he 
«  negleas." 

The  fheriff,  under  this  aft,  may  iflue  his  replevin  at  any  CaI4tti45.1>. 
time;  for  it  would  be  inconvenient  to  make  the  parties  wait 
till  the  county-court  day. 

2.  The  fheriff  may,  on  complaint  made,  order  has  bailiff  Hale's  F.  N. 
to  make  replevin,  ettner  by  his  precept  dlreded  to  him,  or  B«  l*9* 
byword.     But  in  fuch  cafe,  if  done  in  the  interval  between  * Inft#  I39- 
ihe  times  of  holding  the  county-courts,  he  muft  enter  the 
plaint  at  the  next  court* 

But  before  the  a&ual  lifting  of  the  fherifPs  precept  to 
replevy,  the  party  replevying  is  bound  to  find  ptegit  de  re- 
torno bakendo.  The  reafon  of  which  was,  that  as  the  com- 
mon law  replevin  was  by  original  writ,  the  plaintiff  only 
gave  the  nominal  pjegii  de  pryequendo  j  the  confequence  of 
which  was,  that  it  often  happened  that  after  the  plaintiff 
had  got  pofieffion  of  his  goods  or  beafts  which  had  been 
diftrauied,  that  he  fold  them ;  and  though  the  defendant 
might  afterward  have  judgment  de  retorno  babendo\  that  they 
were  not  forthcoming.  This  was  remedied  by  ftatute  of 
Weft.  2.  cap.  2.  which  ordered,  w  That  the  party,  on  fuing 
u  out  his  replevin,  fhould  find  pledges  de  retorno  habendo  :  , 
M  and  if  the  pledges  were  infufficient,  that* the  fheriff  fhould 
*  anfwer," 

i-  Under  this  ftatute  therefore,  the  fheriff,  whether  the  Dowington  ▼. 
replevin  «  by  writ  or  plaint,  before  he  grants  the  one,  or  exe- Edwin, 
rutcs  the  other,  muft  take  pledges  as  well  de  profequendo  as  *  show-  4*o. 
de  retorno  habendo. 

2*  The  plegil  de  retorno  habendo  maybe  by  bond,  and  thatDalt.  440. 
too  of  the  plaintiff  in  replevin  himfelf,  the  condition  of 
Krhich  fhould  be,  not  only  that  the  plaintiff  would  profecute 
die  fuit,  but  alfo  that  he  would  make  return  of  the  beafts,  if 
h  adjudged  in  law,  and  alfo  fave  harmlefs  the  fheriff  for  their 
feli  very. 

3.  But  die  fheriff  cannot  take  money  or  cattle  as  a  pawn  or  Moyfcr  r . 
ecurity,  in  the  nature  of  pledges  de  retorno  habendo ;  for  the  Gray. " 
jrocefs  to  bring  the  pledges  into  court  is  by  fcire  factasy  to  Cro#  Car#  3**- 
new  caufe,  &c.  and  fo  to  have  money  or  goods,  as  pledges 
rould  be  an  abfurdity. 
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4.  If  infufficient  pledges  de  retorno  habendo  are  taken,  the 
fherifF,  the  under-fherifF,  and  the  replevin-clerk  (that  is,  the 
officer  appointed  to  make  replevins,  under  ftat.  1  &iP.k 
M.)  are  all  liable  to  the  defendant,  who  has  judgment  it 
retorno  habendo. 


Saunders  v. 
Darling. 
Sittings  Trin. 
ic  G  3.  C.  B. 
Bull.  N.  P.  60. 


Domngton  ▼.        If  the  proceedings  are  by  plaint,  and  removed  by  certiorari, 
3  Mod!  16.       an(*  tne  defendant  has  judgment,  he  may  have  *  fare  facia 
againft  the  pledges. 

Prowfe  ▼.  gut  he  may  have  his  adion  on  the  cafe  againft  the  fheriffif 

Hii/i^b.  2.     tne  Podges  are  infufficient,  without  any  previous  fcire facia 
BulL  N.  P.  00.  againft  them. 

Though  he  has  a  more  fummary  mode  by  motion,  as  was 
the  cafe  of  Richards  v.  Aftony  fupra. 

In  the  proceedings  againft  the  fherifF,  fome  evidence  mui 
be  given  by  the  plaintiff  of  the  infufficiency  of  the  pledges  or 
furcties  j  but  very  flight  proof  is  fufficient  to  throw  the 
proof  on  the  fherifF:  for  the  fureties  are  known  to  him, 
and  he  is  to  take  caie  that  they  are  fufficient;  as  if  he  does 
not  produce  or  name  them,  it  is  fufficient  to  charge  him. 
Richards  v.  Aclon,  fupra, 

'  5.  Bcfides  thofe  pledges  which  are  difcretionary  in  the 
fherifF,  he  is  ojdered  by  ftat.  11  Geo.  2,  e.  19.  "  To  take 
u  a  bond  with  two  furetiesy  in  a  fum  double  the  value  of  At 
"  goods  diftrained,  conditioned  to  profecute  the  fuitandto 
**  return  the  goods  if  a  return  is  awarded ;  which  bond  may 
"  be  affigned  to  the  defendant ;  and  if  forfeited,  may  be  feed 
lc  in  the  name  of  the  a'fTignee." 

But  if  the  fherifF  negle&s  to  take  a  replevin-bond,  the 
court  will  not  grant  an  attachment  againft  him,  b  Jt  leave  the 
party  to  his  action  againft  the  fherifF,    . 

And  where  an  action  is  fo  brought  againft  the  fheriff  ftf 
taking  infufficient  pledges,  the  fum  recovered Jball  be  cnljl* 
the  amount  of  the  di/Irrfsy  not  to  the  fum  which  might  fa* 
"been  recovered  againft  the  plaintifF  in  replevin,  for  as,  if  1* 
had  taken  a  bond  to  return  the  things  diftrained,  and  ast 
condi lion  of  this  bond  would  be  fatisfied  by  returning  f™ 
goods  themfelves,  he  cannot  be  liable  beyond  'rfieir  value. 

Hale's  F.  N.  3.       3.  When,  therefore,  the  fherifF  has  taken  tl>efe  Heps, 

l68;  mull  thenifTue  his  precept,  directed  to  his  bailiff,  to  nw 

*Jnft.  139,  i4°-  renkvin,  and  caufc  die  goods  to  be  delivered  to  theplai 

tiff.  .  '" 


Rex  ▼.  Lcwj>. 
2  Term  Rep. 
617. 


Yea  v. 

Lethbridge. 
4  Term  Rep. 
433- 
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And,  by  ffat,  of  Marlbridge,  u  If  the  replevin  is  to  b« 
"  made  within  a  liberty  in  the  county,  the  fheriff  fhall  make 
u  his  precept  to  the  bailiff  of"  the  liberty,  to  make  deliver- 
"  ance ;  and  if  he  neglects  or  makes  no  anfwer,  the  fheriff 
a  fhall  without  further  notice,  do  it  himfelf." 

And,  by  the  fame  ftatute,  a  If  the  diftrefs  had  been  made 
tt  in  the  county  at  large,  but  impounded  within  the  liberty, 
K  the  fheriff  might,  without  any  previous  warrant  to  the 
w  bailiff,  enter  the  liberty  and  make  the  replevin ;"  for  the 
aphony  which  is  the  thing  complained  of,  was  in  the  county 
at  large. 

And  by  flat.  Weft.  I.  %  Ed.  i.  c.  17.  «  If  the  difrrefs  had 
"  been  driven  into  any  ftrong-hold,  the  fheriff,  after  demand, 
t;  might  break  open  doors  to  make  replevin/* 

4.  When  the  fheriff  has  therefore  given  poffeflion  of  his  Dak.  438. 
goods  to  the  plaintiff,  if  the  replevin  has  been  by  plaint,  Hale's  F.  N.  B. 
the  defendant  has  a  day  given  to  him  in  court  to  appear.      9* 

If  the  replevin  has  been  by  writ  alias  or  pluriesy  there  no 
day  is  given,  for  the  plaintiff  has  poffeflion  of  his   own 
goods,  and  as  the  defendant  is  fuppofed  to  have  a  demand  °aw«J  v.  Lud- 
againft  him  for  which  he  diftrained,  it  is  his  bufinefs  to  make  J^[|  Ah    g 
the  phintiff  declare:  for  which  purpofe  he  may  at  anytime  Dalt.  440. 
have  a  rule  of  court  to  compel  the  plaintiff  to  declare.     So 
the  plaintiff  may  of  his  own  accord  come  into  court  and  de- 
clare, after  which  the  defendant  is  by  attachment  brought 
into  court  to  plead. 

5.  But  as  it  often  might  happen  that  the  fheriff  might  be 
partial  or  negligent,  or  the  matter  might  bz  of  confiderable 
confequence,  in  fuch  cafe  the  replevin  may  be  removed  into 
the  courts  above. 

This  is  by  writ  of  pone  or  recordari,  the  difference  %  Inft.  13$. 
of  which  is,  that  the^0«*  lies  where  the  proceedings  in  the 
county  court  have  been  by  writ ;  but  the  recordari  where 
they  have  been  by  plaint :  which  proceedings,  the  fheriff  is 
ordered  by  the  writ  to  record  and  certify  them  to  the  court 
ibove.      "  ' 

The  plaintiff  may  fue  out  either  writ  without  any  caufe 
iiwnj  becaufe  it  is  his  own  delay ;  but  the  defendant  mujt 
$gn  a  caufe.  And  thefe  are  good  ones  :  That  either  party 
l  related  to  the  lord  or  fheriff;  that  they  are  interefted,  &V. 
Ind  by  flat.  Weft.  2.  c.  2.  "  If  the  diitrefs  had  been  made 
*  for  cuftoms  or  fervices,  and  the  plaintiff  pretends  to  be  out 
1  of  the  fee,  this  was  good  caufe  to  remove  the  caufe  to  try 
1  the  tenure." 

2.  OF 
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a.  OF  THE  PLEADINGS  IN  REPLEVIN.      | 

When  therefore  the  plaintiff  is  brought  into  court,  or 
comes  voluntarily,  the  firft  flep  is  to  declare. — I  (hall  there* 
fore,  firft,  confider  the  ' 


DECLARATION. 

I.  The  writ  of  replevin  complains  of  two  things;  ift,Tbc 
unlawful  taking :  2dly,  The  unjuft  detention.  In  tbc  decla- 
ration it  is  therefore  to  be  obferved, 

Petreev.Duke,       j.  That  if  the  ftieriff  has  to  the  writ  returned  reflegm 

Hate's  V5M.  B  f'ct  *  t^lere  tne  reP'cvm  ?oes  onty  *°r  damages  for  *c  caf- 
x6o?,f  "  "  ^on»  an<*  tnc  declaration  is  in  the  detinuit :  but  if  the  (heriff 
has  not  made  the  return  of  replegiari  fcciy  there  the  declara- 
tion muft  be  in  defined  for  the  plaintiff  in  the  Utter  cafe  has 
not  pofleflion  of  his  goods  or  cattle ;  and  he  (hall  in  this  cafe 
recover  as  well  the  value  of  his  goods,  as  damages  for  their 
.  unjuft  detention. 


169, 


Moore  v. 
Clipfam. 
Stile  71. 


Bull  N.  P.  53- 


Kempfter  v. 

Nr-.lfon. 

Gilb.  Rep.  233. 

Brown  v. 
Mattairc. 
2  Stra.  1015. 

Readv  Hawkc. 
Hob.  16. 


Waxdv.LaYUle. 
Cro.  £lic.  S96. 


2.  a  The  declaration  (hould  be  certain  in  fetting  out  the 
a  number  and  kind  of  cattle  or  goods  diftrained  5"  for  other- 
wife  the  flieriff  would  not  know  how  to  make  deliverance,  f 
it  fhould  be  neceffary :  Though  this  fault  might  becurcdbJT 
the  avowry,  both  parties  agreeing  on  the  number  and  natac- 
of  the  things  taken.  j 

But  in  fuch  cafe  the  fheriff  may  require  the  defends*  j 
to  Jhew  him  the  goods.  And  it  would  be  a  good  return  m 
fay,  nullus  venit  ex  f  arte  dtfendentis  ad  oftendendm  bo**  j 
catalla. 

On  this  ground  a  declaration  in  trover  de  unaparcella  fi»>] 
tei3  was  held  ill  for  the  uncertainty  of  the  defcription.  I 

But  a  declaration  for  fourteen  fkimmers  and  ladles  w*8 
held  to  be  good.  \ 

3.  It  is  not  fufficient  for  the  plaintiff  to  ftate  general^] 
in  his  declaration  the  taking  in  fuch  a  vill  or  place  gC°c* 
rally  for  a  venue  ;  but  he  muft  particularly  fet  it  out  a  osi 
certain  place  called?'  &c.  for  by  alledging  the  vill  general!* 
perhaps  the  defendant  might  have  a  right  of  freebojj 
there  himfelf,  but  by  mentioning  the  particular  place  ij 
the  count,  it  (hews  the  defendant  to  what  to  make  thij 
But  this  fhculd  be  taken  advantage  of  by  fpecial  dennM 
rer.     For  if  the  defendant  does  not  demur,  but  pleads  tfj 
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cefa  the  count  {hall  ftand ;  for  if  there  was  no  taking,  the 
place  is  immaterial. 

But  where  the  defendant  fo  pleads  non  cepity  the  plaintiff  Jfohtfonv. 
muft  prove  the  taking  at  the  place  mentioned  in  the  declara-  Wj>uy€r* 
tion ;  for  as  the  defendant  on  this  iflue  does  not  infift  upon  a  *  ***'  5°7' 
return,  but  denies  the  taking,  the  place  is  material  to  afcer- 
tain  the  fo&  as  laid. 

4.  The  plaintiff  may  declare  for  feveral  takings,  and  at  Hale's, F.N.  B. 
feveral  places;  part  at  one  time  or  place,  and  part  at  ano-  j£*£  Np 
ther:  And  if  the  plaintiff  alledges  two  places,  and  the  de-  "      * 

faidant  anfwers  only  to  one,  that  is,  if  the  plea  begins  as  ^ce£*T' 
ananfwer  to  the  whole,  which  in  fa&  is  but  an  anfwer  to  sSk^. 
a  part,    it   is  a    difcontinuance,    and  the    plaintiff  muft  lb.  Salk.  179; 
not  demur,  but  take  his  judgment  for  that  by  nihil  dicit\ 
for  if  he  demurs  or  pleads  over,  the  whole  aftion  is  dis- 
continued. 

2.  OF  THE  PLEAS  BY  THE  DEFENDANf. 

Pleas  by  the  defendant  are  either  in  abatement  or  in 
bar. 

I.    PLEAS    IN   ABATEMENT 

Are  either  fuch  as  ofthemfelves  induce  a  return,  or  fuch  as 
require  a  conusance  or  claim. 

As,  firft,  If  the  defendant  pleads  "  that  the  goods  are  the  Wildmaa  r. 
u  property  of  him/elf,  or  ofajlranger"  this  plea  neither  de-  N^tb- 
flies,  confeftes,  or  avoids  the  caption,  but  {hews  that  the  a.  ev*92» 
plaintiff  not  having   any  property  in  the  goods,  has  no 
right  to  have  them  delivered  to  him;  .that  therefore  the 
writ  fhould    be  quaihed,  and  he  (defendant)  have  a  return 
of  the  goods. 

Therefore  in  pleading  fuch   matter  the  defendant  need  Butcher  v, 
nake  no  claim  or  fuggeftion  to  entitle  him  to  a  return,  £°£cr' 
tecaufe  he  had  poffeffion  of  the  goods  before  the  replevin,  SaIk-94' 
fef  which    he  was  deprived  by  the  plaintiff,  who  had  no  * 

*ght 

2.  As  to  the  fecond  cafe, 

1  If  the  defendant  pleads  "  that  the  goods  were  the  pro-  Co.  Litt.  145. 
ty  of  the  plaintiff  and  another  perjon"  as  this  plea  only 
*  to  the  form  of  the  writ  (the  plaintiff  alone  not  having 
property)  the  defendant  muft  add  a  conusance  or  claim  to 
itle  him  to  a  return. 

SO 
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Foot's  cafe.  So  if  the  plaintiff  declares  of  a  taking  in  one  place,  and 

Salk.  93.  tjje  defendant  pleads  that  he  took  the  goods  at  another,  in  this 

cafe  he  muft  make  conufance  or  avow  for  a  return;  forfuch 

plea  does  not  difaffirm  property  in  the  plaintiff;  and  the  de- 

!  fendant  muft  (hew  a  right  either  of  poffeffion  or  property  to 

have  a  return. 

Watts  v.  And  in  fuch  cafe  the  plaintiff  ought  not  to  traverfc  the 

;  Hagdcn.  matter  of  the  conufance ;  if  he  does,  and  demurrer  be  joined 

Cro.EUz.  372.  on  j^  jt  js  a  discontinuance,  and  the  defendant  fhall  have 
judgment  on  it.  He  fliould  only  reply  to  the  place  tra- 
verfedj  for  to  reply  to  the  conufance  would  be  to  plead 
double.  . 

Co.ljtt.  i4*.b.      For  note,  That  it  is  a  general  rub  that  the  plaintiff  mud  1 
have  the  property  of  the  goods  in  him  at  the  time  of  the 
taking,   or  he    cannot  maintain    replevin ;    hut  a  fpecid 
property  will  be  fufEcicnt  to  maintain  the  action.    There- 
fore if  the  defendant  claims  property  in  the  cattle  or  goods, 

M'  the  (heriff  cannot  make  replevin,  for  that  might  be  to  give 

the  goods  to  a  perfon  who  had  no  right  to  them.  Th*  is 
where  the  replevin  is  by  plaint;  and  in  fuch  cafe  the  plain- 
tiff may  have  a  writ  de  proprietate  probanda  direfted  to  the 
fheriff,  who  is  by  an  inqueit  to  inquire,  into  the  propertTi 
and  if  it  be  found  for  the  plaintiff,  he  muft  make  deliver- 
ance ;  but  if  for  the  defendant,  he  can  proceed  no  further. 
'  13 ut  if  the  replevin  has  been  by  writ,  if  the  defendant  claims 
property,  the  {hcrlff  fiould  make  his  return  tothateffeU,  and 
the  fuit  (hall  go  on  in  the  Common  Pleas,  where  the  property 
ihall  be  finally  tried.  It  is  in  this  ftage  the  pleas  befaremeo- 
tioned  come  into  queftion.  | 

2dly,  Pleas  in  bar  are  the  following: 

*  1.  The  general  iffue:  2.  The  ftatute  of  limitation:  J- A 

\  juftification  :  4.  The  avowry  or  conufance.     And, 

I.    OF    THE    GENERAL    ISSUE. 

Ero.  Rep  5.  The  general  iffue  in  replevin  is  non  cepit\  and  this  p»# 

confines  the  iffue  to  the  taking,  for  it  allows  the  property© 
be  in  the  plaintiff;  and  therefore  that  being  admitted  by  d* 
plea,  no  evidence  fliall  be  admitted  to  difprove  it. 

t  stra.  507.  2-  ^  tne  defendant  pleads  non  cepit,  if  he  does  nor  irro* 

Lull.  N.  P.  54-  on  a  return*  he   may  prove  the  taking  to  be  at   a  pltf* 

different  from  that  laid  in  the  declaration,  and  it  (hall  be 

good. 

This  is,  provided  the  defendant  never  had  the  cattle  tf| 
the  place  mentioned   in  the   declaration   at  all ;  for  if  * 


\ 
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,  plaintiff  can  prove  that  the  defendant  had  them  in  the  place 
bid,  he  will  have  a  verdi£t$  though  if  the  &&  is,  that  the 
defendant  took  the  cattle  at  another  place,  and  only  had  them 

}  in  the  place  mentioned  in  the  declaration,  in  the  way  to  pound, 
he  ought  to  (hew  that  matter  fpecially. 

|  2.  OF  THI   PtEA   OF    THE   STATUTE   OF   LIMITATIONS. 

[  a.  It  is  ena&ed,  by  flat.  21.  Jac.  I.  c.  16.  "  That  anions 
■  *  of  replevin  muft  be  brought  within  fix  years  after  the  caufe 
f*  of  a&ion  accrued  *,  fo  that  the  ftatute  of  limitations  is  a 
fc  good  plea  in  bar." 

3.  OF  THE    PLEA   OF   JUSTIFICATION. 

"A  plea  in  juftification  admits  the  caption,  but  denies  the 
|*injufticeof  it." 

i    I.  As  is  the  plea  claiming  property^  either  in  the  defendant  Prefgrave  t. 
flW#*  or  in  a  ftranger^  which,  before  it  was  fhewn,  might  Saunders. 
fce  pleaded  in  abatement :  but  it  may  alfo  be  pleaded  in  bar,  as  ^^n  v 
|t  deftroys  all  right  of  aftion  in  the  plaintiff:  for  if  the  pro-  North. 
perty  is  in  the  defendant  himfelf,  it  is  clear ;  and  If  it  is  in  a  a.  Lev.  9a. 
ftranger,  the  defendant  is  intitled  to  hold  the  goods  againft  all 
fcerfons  but  the  ftranger  himfelf,  and  therefore  has  a  right  to  a 
Rturn. 

:  Therefore,  where  the  defendant  pleaded,  That  at  the  time  Sir  Nicholas 
ft?  the  taking,  the  property  was  in  Lorcl  Norths  not  in  the  Bacon's  cafe. 
Ibintiff,  he  was  held  to  be  intitled  to  a  return.  Cro' EUz* 7S4' 

'  2.  A  diftinAion  is  to  be  bbferved  between  an  avowry  and  a 
jttftification. 

I  Jn  avowry  a/ways  goes  for  a  return^  and  therefore  fljews  a  Bullet  N.  P.  55. 
fcbfifting  right  at  the  time  of  the  avowry,  as  made  for  rent,  &*«*▼•  Ab.  65a. 
br./r. :  but  a  plea  in  juftification  does  not  always  go  for  a  return. 
|s,  for  example,  where  the  original  taking  was  lawful,  but 
%  not  fo  ar  the  time  of  the  plea  pleaded. 

.  As  where  the  lord  diftrained  for  homage,  the  tenant  died,  Roll  Abr.  319. 
1  then  his  executors  brought  replevin,  the  lord  ihould  jufiify 
teauiotiy  becaufe  it  was  lawful  when  made ;  but  it  not  being 
to  detain  the  goods  after  the  tenant's  death,  he  there- 
could  not  avow\  for  he  was  not  intitled  to  a  return, 
i  he  was  exempt  from  damages. 
! 

4.  OF   THE   AVOWRY. 

lAn  avowry  is  ap  acknowledgment  by  the  defendant  of 
le  taking  of  the  beads  or  goods,  and  fetting  forth  the. 

A  a  caufe 
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caufe  of  taking  them,  for  die  purpofe  of  having  a  «.' 
turn. 

If  the  defendant  was  not  acting  in  his  own  right,  but  a 
bailiff  to  another,  he  is  not  faid  to  avow>  but  to  makeogii* 
zance. 

Under  this  head,  I  {hall  confider,  i.  The  form,  or  hot 
the  avowry  is  made :  2.  The  avowry  confidered  with  refertace  | 
to  the  things  for  which  it  lies,  which  includes,  ift,  ForwUtj 
good  caufes  it  may  be  made,  2dly,  For  what  it  cannot  be 
made.  3<Uy,  Of  the  avowry  with  reference  to  the  perfo* 
making  it. 

I.   HOW   THE   AVOWRY   IS    TO   BB  MADE. 

I.  At  common  law  the  lord  was  obliged  to  avow  on  his  nfl 
tenant.  When  alienation  became  frequent,  this  was  attain 
with  much  difficulty,  but  was  remedied  by  flat  21.  Hn,i 
c.  19.  which  enacted,  "  That  the  lord  might  diftndn  on  At 
u  lands  holden  of  him,  and  avow  generally,  as  within  his K 

"  without  naming  any  tenant  in  particular." 

1 

9  Co.  a».  a.  1.  Though  the  words  of  the  ftatute  are,  that  the  lord  oaf 

diftrain  on  the  lands  within  the  lord's  fee  \  yet  if  the  heftj*$ 
been  driven  ojfc  butpurfued  by  frefh  fuit,  the  lord  maydiitaii 
off  the  lands. 

Co.  Lit t.  268.  t.      2.  Notwithftanding  the  ftatute,  die  lord  may  M  ' 
either  at  common  law  or  under  the  ftatute,  athisY 
for  the  words  of  the  ftatute  are,  may  avow~    v 

ibid.  3.  Though  the  lord  may  avow  without  naming  anypflA 

againft  whom  he  fo  avows,  yet  he  muft  alledge  feifin  by  A 
hands  of  fome  certain  tenant,  within  forty  years. 

ibtf.  4.  If  the  defendant  avows,  according  to  the  ftatute,  < 

plaintiff  in  the  replevin  or  fecond  deliverance,  may  avail! 
felf  of  every  anfwer  to  the  avowry  that  is*  fufficicnt,  — 
difclaimer,  which  he  cannot  have,  as  the  lord  avows  1 
one  certain.    §  4.  ftat.  21  •  H.  8. 

Lucy  v.  Fliher.       5.  The  defendant  in  his  avowry  in  this  cafe,  mentundi 

Cro.  Eli*.  146.  name  of  the  tenant y  which  the  ftatute  does  not  require* J 

concluded,  "  fecundum  flat."  &c.     It  was  neverthelefcl 

well  within  the  ftatute,  though  the  name  fhould  not  havcM 

mentioned. 

Broker  ▼.  Smith.     6.  Where  the  tenant  conveyed  to  the  king,  and  the  ij 
And- x**        granted  the  land  over  to  JJ.  it  was  held,  That  the  lord  dj 
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not  avow  upon  B. ;  for  by  the  tenant's  grant  to  the  king,  the 
tenure  was  at  an  end,  as  the  king  could,  not  hold  of  a  fubjeft : 
therefore  the  lord  fliould  have  declared  according  to  the  cir- 
cumftances  of  his  cafe. 

Netty  If  in  replevin  either  party  avows  or  juftifies  under  a  Scitty  v.  Bally, 
particular  eftate,  the  commencement  of  it  muft  always  bcf^-?6**  f 

This  flatute  is  general,  and  extends  to  all  diftrefles  made 
by  the  lord,  as  for  rents,  cuftoms,  fervices,  &c. 

And  its  provifions  have  been  more  univerfally  extended,  as 
will  appear  under  the  head  of  Rents. 

Thefe  cafes  go  to  the  form  of  pleading.  I  (hall  now  con- 
fider  Replevin  with  reference  to  the  things  for  which  it  lies;  §r 
what  are  good  caufes  of  Avowry  y  and  for  what  it  cannot  be  made. 

I.    WHAT    ARE   GOOD   CAUSES   OP    AVOWRY. 

Wherever  the  party  has  a  right  to  diftrain,  there  he  may 
well  avow  the  taking. 

Under  this,  it  will  therefore  be  for  coniideration  for  what 
tatties  by  law  a  diftrefs  may  be  made. 

Thefe  are,  ift.  For  rent-arrear.  2dly,  For  damage  fea- 
fiuit.  3<Uy,  For  fines  or  amercements  in  courts  leet  or  baron. 
4thly,  For  tolls  or  cuftoms.  5th,  For  fuits  or  fervices  claimed 
by  cuftom  of  the  manor.    6th,  For  poor's  rates. 

And,  firft,  Of  diftrefs  for 

RENT-ARREAR. 

By  die  common  law,  a  power  of  diftraining  for  rent  was  Co.  Litt  14a. 
„  annexed  to  the  perfon  to  whom  the  fealty  of  the  land  belong- 
ed; and  whenever  he  made  any  grant  referving  the  fealty  and 
rent  to  himfelf,  this  was  called  renufervice^  and  for  it,  by 
common  law,  he  could  diftrain.  N 

But  where,  he  parted  with  the  whole  fee,  referving  a  rent,  Ibid. 
but  in  the  grant  referved  a  power  of  diftrefs,  if  the  rent  was 
"in arrears  in  that  cafe,  as  the  power  of  diftrefs  arofe  under 
•  the  grant,  it  was  called  a  rent-charge. 

Rents  fee  are  rents  granted  in  like  manner  as  rent-charges,  Litt  $  ait, 
[•but  with  no  claufe  in  the  grant  referving  the  power  of  dif- 
ferefe :  for  thefe  therefore  no  diftrefs  eould  be  mide  at  conimon 
W.    But  itisnowenaftcd  byftatute  +Geo.  2.  c.  28.  "  That 

A  a  2  tt  rents 
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u  rents  fee,  rents  cf  aflize,  and  chief  rents,  may  now  be 
«  diftrained  for;"  fo  that  now  all  rents  are  on  the  feme  foot- 
ing,  in  point  of  diftrefs. 

Brown  v.  Duo-      But,  i  ft,  If  the  claufe  in  the  leafe  is,  "  That  if  the  rent 
»cr7*  be  behind,  being  demanded  at  another  place  befide  the  land,  er  if 

Hob.  io8.         fhe  fr    Qjr  the  Ujeh  that  thc  kffor  may  diftrain :"  there,  if 

the  lefjor  dijiraim  without  any  demand,  it  is  unlawful;  for  tht 
form  of  the  demand  is  different  from  what  the  law  requires, 
and  muft  be  complied  with. 

Maud's  cafe.  But  if  the  claufe  is,  u  That  if  the  rent  be  behind,  bein[ 

7  Co.  28.  b.  lawfully  demanded,  that  then  he  may  diftrain ;  it  is  no  more 
than  the  law  fpeaks,  and  therefore  the  lejjir  may  diftrain  with- 
out a  previous  demand;  for  the  diftrefs  is  itfelf  a  demand. 

u  But  where  there  is  any  penalty  annexed  to  Ac  non-pay- 
"  ment  of  the  rent,  and  a  diftrefs  given  for  it,  there  a  de- 
u  mand  muft  be  laid/' 

Howell  ▼.  Sam-      As  where  the  avowry  was  for  rent  and  a  nomine  pern*,  and 
*■*£•  no  demand  alledged,  the  avowry  was  held  to  be  clearly  ill  for 

Hob.  133.  ^  nomjne  pcenet^  for  the  want  of  a  demand,  but  good  for  the 
rent:  and  the  defendant  had  return  for  that. 

Sir  T.  Went-         But  where  the  iffue  was  on  a  collateral  matter,  viz.  m 
worth's  cafe,      ConceJfit\  though  there  was  no  demand  laid  of  the  nomine  poena, 
utt.  +».         jt  was  j^j  to^  curC(j  by  a  verdi&. 

Fairfax  ▼.  Grey.      2.  Where  the  plaintiff  who  was  tenant  in  fee,  granted  lands 
\  ^6Ck*  RCP"    to  tru^ees  to  thc  ufc  of  *c  defendant  for  ninety-nine  years, 
31  '  the  truft  of  which  term  was  to  fecure  an  annuity  of  250^  fer 

annum  to  the  defendant,  with  power  of  diftrefs  if  in  arrear, 
and  he  had  diftrained;  it  was  obje&ed,  That  the  legal  eftate 
being  veiled  in  himfelf,  that  he  could  not  diftrain  upon  lands 
in  his  own  poffeffion;  but  the  court  over-ruled  the  obje&ion, 
holding  the  grantor  to  be  quaft  tenant  to  the  defendant  at  1 
rent  to  the  amount  of  the  annuity. 

3.  "  Where  a  man  is  folefeifed,  or  has  a  title  to  an  entirt 
cc  rent,  he  (hould  diftrain  for  it  all  at  once;  for  the  law  will 
"  not  allow  multiplicity  or  iplitting  of  a&ions." 

.Sir  Th.  Holt  v.       And  therefore,  if  the  defendant  avows  for  half  a  year's  of 
Sambach.  a  quarter's  rent,  bejhouldfet  out  how  the  reft  was  fa%isfied\  ft* 

Cro.  Car.  X03.  otherwife  there  may  be  another  diftrefs  and  avowry  for  the 
refidue. 

"  But  if  the  defendant  avows  for  more  than  is  due,  thougl 
"  the  avowry  is  for  that  rcafon  bad,  yet  it  may  be  cured.* 

Ai 
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As  where  he  avowed  for  rent  due  at  Michaelmas  and  the  Richard*  v. 
tfftrefs  appeared  to  have  been  made  on  the  26th  day  of  Sep-  j^™foj£' 
Umber,  which  was  three  days  before  Michaelmas ;  it  was  held,  g^J.  45#  t. 
That  though  the  avowry  was  bad  (for  the  judgment  is#to  have 
a  return  irreplevifeable  till  all  the  rent  avowed  for  if  paid,  and 
fo  would  be  for  more  than  was  due)  M  yet  that  the  defendant 
might,  before  judgment,  abate  his  avowry  for  fo  much  as  was 
claimed  to  Michaelmas,  and  take  his  judgment  for  the  reft." 

"  But  where  one  is  not  fo  fei  fed,  or  has  not  a  file  title  to  the 
"  whole  rent,  he  cannot  avow  alone,  or  his  avowry  fhall  be 
"bad." 

As  where  in  replevin  the  defendant  made  conufance  asbailiff  Stedman  t. 
to  the  Countefs  of  Salifbury,  for  rent-arrear,  and  {hewed  that  *■**•• 
the  leflbf  was  feifed  in  fee,  and  died,  and  the  reverfion  de-       '  *?9' 
fcended  to  the  Countefs  of  Salifbury  and  her  Jijler\  on  demur- 
rer, the  court  held  the  conufance  to  be  bad;  for  the  rent  is  an 
entire  inheritance,  and  the  two  fillers  make  but  one  heir,  and 
£>  (hould  have  joined. 

"  Where  leflee  has  entered  under  a  leafe,  though  his  entry 
a  has  been  tortious,  yet  it  feems  that  that  fhall  not  avoid  the 
a  payment  of  the  rent,  but  the  avowry  for  it  be  good."  * 

For  where  in  replevin  the  defendant  avowed  for  rent,  under  Macdoand  *. 
a  leafe  dated  the  24th  of  June*  habend.  a  prad.  24  June,  &c.  Welder. 
virtute  cujus,  the  plaintiff  entered  on  the/aid  24/A  of  June\  on  '    tra*  S5°* 
demurrer  it  was  objeded,  That  the  plaintiff  was  a  diffeifor, 
by  entering  on  the  24th,  when  the  leafe  did  not  commence  till 
the  day  after,  and  consequently  that  the  pofferaon  was  not 
under  the  leafe,  but  by  virtue  of  a  tortious  fee ;  but  the  court 
gave  judgment  for  the  avowant,  for  that  there  was  a  great    . 
difference  between  this  cafe  and  an  eje&ment;  for  here,  be 
the  entry  tortious  or  not,  it  does  not  difcharge  the  contract  for  the 
payment  of  the  rent. 

5,  M  Though  the  defendant  may  have  good  title  to  the  rent, 
a  yet  may  the  diftrefs  be  tortious." 

As  if  he  comes  on  the  land  to  diftrain,  and  the  tenant  then  *  Co.  147.  a. 
tenders  the  arrears  due  \  in  fuch  cafe,  if  he  did  rains  the  cattle, 
it  is  tortious,  and  the  defendant  may  replevy. 

But  it  is  not  fufficient  for  the  tenant  to  (ay  that  he  was  on  Crawley  v.  Stil- 
the  land  on  the  day,  and  ready  to  pay  the  rent}  for  if  he  did  li»gworth# 
i  not  make  a  tender  at  the  time  of  the  diftrefs  made,  the  taking  is  Hutt* *3* 
I  not  tortious. 

And  the  tender  mufl  be  before  (he  impounding \  for  then  the  P  '  x^.gton  v9 

1  foods  are  in  cuflodia  legis*  3afti"5*'  „ 

I*  *  Cro.^hz.  $ij, 

r  6.  Many 
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6.  Many  difficulties  formerly  occurred  in  avowries,  from 
the  circumftance  of  requiring  the  defendant  to  fet  out  his  titli 
at  large. 

This  has  been  remedied  by  ftatute  u  Geo.  i.  c.  19.  whiph 
enafls,  "  That  defendants  in  replevin  may  avow  generaDj, 
"  that  the  plaintiff  held  under  iuch  an  article,  &c.  atfui 
14  certain  rent,  during  the  time  that  the  rent  fo  diftrained  for* 
cc  incurred,  which  rent  ftill  remains  due,"  without  Jetting  rt 
the  grant j  tenure^  or  title  of  fuch  landlord  or  leffir. 

lullirtn  ▼.  This  ftatute  was  made  for  the  benefit  of  landlords,  that  afar . 

StradHng.         fa  tenant  had  enjoyed  the  land,  he  fhould  not  beaBowedl»i 
a  WW.  ao8.      pry  Jnto  the  ]effor,s  dlle .  fax^orty  if  fa  defendant  a«# 

under  the  ftatute,  nil  habuit  in  tenenuntis  is  a  bad and  inaif 
fibUfUa^  for  it  attempts  to  bring  the  leflbr's  title  in  aucffioif 
fpr  if  the  premises  were  in  mortgage  for  example,  the  defen- 
dant, if  this  plea  was  allowed,  could  not  recover  his  rtfl^ 
which  the  ftatute  never  had  in  contemplation  to  prevent,  hit 
rather  to  affift. 

Adams  v.  Crofi.      Before  this  ftatute,  in  cafes  of  copyboldy  where  the  title  did 

1  V«at.  ife.      not  come  in  queftion,  as  in  avowry  for  rent,  it  was  fufficicnt 

for  the  defendant  to  ftate  his  being  feifed,  &c.  accord^  to 

the  cuftom  of  the  manor,  at  the  will  of  the  lord,  wimorfj 

Jlating  any  admtffion  under  the  furrender.  j 

7.  By  ftatute  32  Horn  8.  c.  37.  «  The  executors  end  odm*\ 
¥  nifirators  of  tenant  in  fee,  in  tail,  or  for  life,  of  wabfcjl 
44  vices,  rent-charges,  rent-fee,  or  fee-farms,  may  diftnr 
^l  upon  the  lands  chargeable,  fo  long  as  they  remain  in  m 
u  tenure  and  occupation  of  the  tenant,  who  ougjit  to  h 
"  paid,  or  any  perfon  claiming  under  him  by  purchafc,  | 
*c  or  defecnt." 

<c  And  the  fame  remedy  is  given  to  hufbands  feifed  inri| 
c<  of  their  wives  or  other  perfons,  after  the  death  of  cejhif 
«  vie."     ' 

Under  this  ftatute,  it  has  been  held, 

I.  "  That  it  extends  but  to  the  perfons  mentioned  injk* 
<c  executors^  Sec.  not  to  others,  though  in  fimilar  cir 
«  fiances.:'     ♦ 

Pool  ▼.  Dob-         As  where  tenant  for  life  of  a  rent-charge  confefled  a  jo 

tomb.  ment,  and  an  elegit  ifliied,  under  which  the  rent-charge  1 

Boh"  H5P    6  extended:  tenant  for  life  died,  and  the  convfee  difirainedM 

■'   '*  '  avowed  jn  replevin  for  the  arrears  incurred  in  the  life-tuncj 

the  tenant  for  life  5  on  demurrer,  it  was  held  to  be  a  M 

diftrefs,  and  not  warranted  by  the  ftatute:  I  ft,  Bccauic  * 
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cafe  of  a  conufee  is.  not  enumerated  in  it:  adly,  Becaufe  ht 
come*  in  in  thcpoftl  not  under  the  tenant  for  lift. 

2.  The  words  of  the  ftatute  are,  "  of  tenants  in  fee- tail,  Co.  lit*.  162, 
9f  fir  lift"  This,  Lord  Coke  fays,  is  to  be  intended  of  te- 
nants, pur  auter  vie,  fo  long  as  ctjiui  que  vie  lives,  who  may 

diftrain  under  the  ftatute,  though  by  common  law  they  could  ■ 
not  do  fo. 

But  it  has  fince  been  extended  to  all  tenants  for  life*  Per  Cur. 

I  Rayra   173, 

The  ftatute  makes  no  mention  of -leafes  for  years,  and  there-  Turner  v.  Lee* 
fore  it  (hould  feem  that  the  executors  of  leffee  or  grantee  of  a  Lro-  Car.  471. 
rent-charge  for  years,  if  he  fo  long  lives,  were  not  within  the 
ftatute,  and  therefore  could  not  diftrain  for  arrears  due  in  the 
life-tjme  of  their  teftators;  for  he  was  not  tenant  in  fee-fun- ' 
pie,  fee-tail,  or  for  life,  of  fuch.a  rent. 

However,  in  an  action  of  trefpafs  for  diftraining  the  plain-  Powell  v.  Kil- 
tiff's  goods,  it  appeared,  that  the  defendant  was  an  executor,  lick. 
and  diftrained  the  plaintiffs  goods  for  renUarrear  due  to  his  Y?e&  Mic-  %S 
Motor,  on  a  uaje  fir  years  *,  and  Lord  Chief  Jujlice  Lee  held  BuUer^N.  P.  57. 
me  cafe  to  be  within  the  ftatute;  -and  the  defendant  had  a  »  »  If  not 
verdia.  «  Who  w»  lef- 

fee for  years." 

But  it  has  been  held?  That  the  ftatute  does  not  extend  to  Yelv.'i^y. 
TZats  out  o(  copyholds, 

3.  The  ftatute  gives  no  new  right  of  diftrefs  which  theco.Litt.i62.b. 
tefetor  had  not;  therefore  if  the  tenant  had  granted  away  or  • 
deprived  himfelf  of  the  right  of  diftraihing,  the  executor  can- 
not do  it. 

4.  So  under  die  words  of  the  ftatute,  the  diftrefs  can  only  (bid. 
be  made  on  the  tenant  in  whofe  hands  the,  lands  were  chargeable, 
trfimeperjbn  claiming  under  hi'm\  and  therefore  not  fn  the 
hands  of  a  perfon  claiming  by  title  paramount ;  as  if  the  lands 
ftouid  ejebeat,  a  diftrefs  could  not  be  made  when  in  the  hands 

of  the  lord. 

And  therefore  it  is  always  neceffary  in  an  avowry  by  execu-  Mile»v.  Wil- 
ton or  adminiftrators  who  have  diftrained  for  rent-arrear,  that  loughby. 
they  aver  "  that  the  land  remains  in  the  poffeflion  of  the  tenant  Pro.  Eliz  547. 
who  ought  to  have  paid,  or  fome  perfon  who  claims  under  him-" 
for  to  fuch  cafes  only  does  the  ftatute  extend. 

5.  If  a  perfon  diftrains  as  executor  or  adminiftrator,  he  Brown  ▼.  Dun- 
muft  bring  himfelf  within  the  ftatute :  but  where  the  avowry  oenr. 

was  as  aAniniftratrix  of  rent>  to  which  the  defendant  was  Ho^  *°*. 

intitkd 
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intitled  in  her  own  righty  (he  neverthelefs  had  judgment;  that 
part  refpe£ting  the  claim  as  adminiftratrix  being  rejefied  as 
furplufagc^  j 

Bowktr.  Poor.  And  Note  in  general.  That  if  the  defendant  avows  fbrrrat 
Cro.  Jac.  183.  jn  arrcar  at  Michaelmas,  and  at  the  time  of  the  taking,  the 
avowry  is  good  though  it  docs  not  fay  "  and  which  isftm- 
paid?'  for  the  avowant  avoids  the  injuftice  of  the  caption,  if 
ne  (hews  that  the  rent  was  in  arrear  at  the  time  of  taking  tU 
diftrefs  \  and  no  tender  after  could  make  the  diftrefs  illegal. 

Pope t.  Skinner.      And  fo  there  may  be  judgment  in  replevin,  though  the 
Hob.  72.    ^     party  mif-recites  his  title,  provided  he  (hews  a  good  and  fub- 

fifting  one.     As  where,  in  this  cafe,  the  partv  ftated  himfdf ; 

as  intitled,  under  a  leafe  made  the  30th  of  March)  and  the  I 

jury  found  it  the  25th  of  March  \  it  was  held  to  be  good 

enough  to  give  the  party  a  title. 

2.   OF   AVOWRY   FOR   DAMAGE    FEASANT* 

This  taking  of  cattle  or  goods  damage  fea&nt,  may  be 
either  for  a  trefpafs  done,  ift,  To  one's  own  land:  adly,  To 
commons. 

Co.  Litt.  141.        I.  In  the  cafe  of  diftrefles  for  damage  feafant  to  mt*s  «* 

Id.  161;       '     kma\  it  is  fufficient  to  obferve,  I.  That  the  diftrefe  for  it  maj 

be  made  in  the  nighty  which  in  the  cafes  of  diftrefs  for  rent  it 

irannot  be :  $.  That  the  diftrefs  muft  be  made  whilt  At  baft 

are  a  finally  on  the  land,  for  if  they  are  driven  off  before  they 

are  feizedy  the  perfon  on  who'fe  land  they  were,  cannot  follow 

Pilkington'i      and  feize  them :  3.'  Where  the  diftrefs  is  for  damage  feafifl^ 

***c      a  r^c  Party  may  ten^cr  amen^s  tiU  *e cattle  are  impounded}  but 

2.  In  the  cafes  of  diftrefles  for  damage  feafant  to  cw&)  j 
the  queft ion  is  of  more  extent.     '  i 

Injuries  to  the  commoners  right  of  common  may  be  com- 
mitted, 1  ft,  By  the  lord  putting  in  beafts  not  commonable)! 
as  hogs  or  goats*  or  by  fureharging  it:  2dly,'  By  another^ 
moner  who  is  gailty  of  the  fame  offences:  3dly,  By amertj 
ftranger  putting  his  cattle  on  the  common. 

1.  4s  to  the  Lord. 

It  is  a  general  rule,  that  a  commoner  cannot  di/lrain  *k*^jj 
cattle  for  furcharging  the  common,  except  in  the  cafe  where  m 
Jord  has  at  the  time  no  right  to  put  any  cattle  at  all  on  the  c+\ 
mon* 

A» 
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As  where  the  cuftom  was,  that  the  land  was  to  Me  entirely  Tmlock  ▼. 
frefi  every  fecond  year  till  Laay-dayy  during  which   feafon  ^^J^v 
the  lord  was  totally  excluded;  during  that  time  he  put  cattle  ^       '4°5* 
#9,  and  it   was  held,    That  the  commoner  might  di  ft  rain 
them,  he  having  then  clearly  no  right  to  put  on  any  cattle 
whatever. 

2.  In  the  Cafe  of  another  Commoner. 

Wherever  a  commoner  is  intitled  to  common  for  a  certain  Dixon  r.Juac*. 
number  of  cattle,  as  ten  or  twenty,  there  if  he  furcharges  the  aLutw.  1*38, 
common,  another  commoner  may  diftrain  for  the  overplus ;  for 
in  fueh  cafe  the  number  being  fettled,  the  injury  to  the  rights 
of  others  is  evident. 

But  wherever  the  commoner's  right  of  putting  on  cattle  Hall  v.  Hud- 
is  net  afcertained in  point  of  number  (as  for  example,  if  it  de-  im- 
pends on  the  number  of  acres  which  he  holds)  fo  that  he  has  4  Burr-  «***• 
a  colour  to  put  in  fome  catfjej  in  that  cafe,  though  he  may 
exceed  the  number,   another  commoner  cannot  diftrain  his 
cattle,  but  is  driven  to  his  writ  of  admeasurement  of  com- 
mon ;  for  as  well  in  this  cafe  as  that  of  the  lord  before,  the 
commoner  is  not  to  judge  for  himfelf  where  a  wrong  is  hot 
clearly  committed^  but  muft  recur  to  a  competent  and  indifferent 
juritii&on  by  writ  of  admeafurement,  or  he  may  have  an 
a&on  on  the  cafe  for  the  Surcharge  of  the  common*    Poft 
Chap,  rf  Ttefpafs  on  the  Cafe.  v 

In  this  cafe  the  commoner  claimed  a  right  of  common  forNS.  c. 
two  fheep  for  every  acre  he  held :  fo  where  the  commoner  4  Burr.  0431. 
claims  common  for  cattle  levant  and  couchant  \  in  thefe  cafes 
another  commoner  cannot  diftrain,  for  the  number  depends 
on  the  land  in  poffeflion  of  the  commoner,  and  fuch  cattle  as 
are  neccflary  to  manure  it. 

3.  In  the  Cafe  of  a  Stranger. 

The  commoner  may  diftrain  his  cattle  without  queftiony  for 
he  has  no  colour  of  right. 

In  general,  as  to  this  avowry  for  damage  fea&nt  to  com- 
mon, it  is* to  be  obferved, 

I.  *'  That  it  is  different  where  it  is  for  a  number  certain  or 
a  uncertain." 

For  if  a  man  prefcribes  for  a  certain  number  of  cattle^  it  is  Rjchardi  t. 
not  neceflary  for  him  to  fay  that  they  were  levant  or  couchant ;  Squibb. 
becaufe  it  is  no  prejudice  to  the  owner  of  the  foil,  the  nunr-  "  *-*•  R*y»* 
ber  being  afcertained.  7 

But 
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Harding  V.  But  where  the  number  f>  uncertain  as  Uvant.vd  cmbm\ 

Johnfon.  for  example,  a  prefcription.  far  aU  cattle  levant  and  twfhnt 

«Hch.  oo  G.  i,  wR  be  good,  and  need  not  be  for  all  his  cattle;  for  levanqr 

Bullcr  N*         and  couchancy  are  tenns.fufficjently,  afcertaining,  what  cade 

may  be  put  in;  for  no  more  fttfdl  be,  iaid  to  belevantaod 

coucbant  than  the  land  is  fufficient  to  maintain;  and  if  the 

plaintiff  was  guilty  of  any  fraud,  as  to  that  the  defendant  ma; 

take  advantage  of  it  by  pleading. 

2.  "  If  a  commoner  juftifies  under  a  right  of  commas 
"  it  muft  be  by  good  and  lawful  prefcription." 

Gatcward'i  Therefore  a  prefcription  that  every  inhabitant  of  I  viH 

cafe :  (hould  have  common  without  fuch  a  place,  is  bad. 

Agnes  Fowkr  For  ^ucn  "8nt  wou^  be  tranfitory  and  uncertain,  fat 
▼.  Date,  would  follow  the  perfon*  and  for  no,  certain,  time  or  ejbtej 

Cr*  Eli*  a6|»  hut  cufton?  ought  to  have  certainty  ajid  CQntinuancc. 

Enelifh  v.  Bur-  ^o  on  account  of  the  fame  weaknefs-  of  eftate,  I  pe- 
ncil, fcription  claimed  by  the  defendant,  as  occupier  of  certeknf 
*.  Win".  %$  t.   Juages  to  a  right  of  common,  was  adjudged  to  be  ill. 

3.  "  Wherever  a  commoner  relies  on  a  prefcriptivc  rigjit 
*  tQ  common,,  be  {houjd  fet  out  the  whole  of  the  prefcri^m 
«  aain&akis." 

Lovelace  *  ^*or  w^cre  *°  defendant  prescribed  generally  to  have  coop 

•.cynokU.  mDft  **  the  An/*  iff  f«*,  and  the  jury  found  that  he  was  en* 
Cra.  His.  546.  titled  to  common  by  prefcription,  prouty  tfc  paying  fir  it  \i 
yearly  to  the  plaintiffs  it  was  on  this  vercji.dl  adjudged  for  4e 
plaintiff;  for  the  paying  was  part  of  die  prefcription,  *  <*fc ■ 
dibion  precedent,  and  fhould  have  beej*  fet  out  in  pleadingtbq 
prefcription*  | 

tt  But  where  any  collateral  matter  is  cowfeded  wkh  tk  \ 
(<  prefcription^  but  makes  no  part  of  it,  it  need  not  be  fet 
«  out." 

Gny't  cafe.  As  where  a  copyholder  prefcribed  to  have  common,  «■ 

5  Co.  78.  the  jury  found  that  he  was  entitled  to  the  common,  hut  A* 

Cro.  Eli*.  405.  ^  haj  ye§n  the  Cufim  to  pay  yearly  for  the  fame  an  ben  aedf* 
'g£s  to  *e  lord>  it  was  held,  That  the  prefcription  was  w& 
pleaded,  for  the  payment  of  the  hen  and  eggs  made  no  pit 
of  the  prefcription,  but  was  a  collateral  demand,  oriatbera 
prefcription  in  the  lord's  favour  for  fo  much. 

Waring  ▼.  So  where  the  plaintiff  fet  out  a  prefcriptive  right  to  tojf 

Griffiths. '        in  the  chancel  of  the  church  of  Ofweftrjy  and  this  t" 
s  Burr. 44c      found  to  be  fo;  but  further,  that  two  jhiUings  badbtni 
to  be  paid  if  the  cfarebfor  every  per/on  Jo  buriedy  it  was  I" 
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That  die  prefcription  was  well  pleaded;  for  the  payment  was* 
collateral,  and  no  part  of  the  prefcription. 

4.  "  Under  a  prefcription  for  corrtmon,  the' commoner 
u  muft  prove  the  whole  of  the  prefcription  as  he  has  laid  it." 

As  he  prefcribes  in  his  avowry  to  have  common •  foi*  tftfprinf  v.  Hcn- 
cmmonabU  cattUy  and  upon  iffue  joined  thereon  he  gives- in  ^y.  per  Ward, 
evidence  cc  common  for  Jheep  and  horfes  only"  it  will  not c '  J^.at  1S****J 
maintain  his  ifluej  for  a  prefcription  is  an  entire  thing:  but  BtUkrN.  P. 
if  be  bad  a  general  common,  i.  e.  for  all  kinds  of  cattle\  and  59, 
prefcribed  for  common  /er  any  particular  forty  it  had  been 
good,  for  it  is  within  the  general  prefcription. 

So  where  a  commoner  prefcribed  for  common  for  all  the  Michcll  t. 
tesrfb  levant  and  coucham  upon  a  meffuage,  ftw  hundred  Mortimer. 
acres  of  land,  fifty  acres-  of  meadow,  and  fifty  of  pafture,  in  Hob'  *°* 

S  towns j  and  the  jury  found  that  he  had  common  as  be- 
in£  to  two  hundred  acres  of  land,  twenty  of  pafture 
meadow  in  two  towns  only",  and  not  in  the  other ;  judge- 
ment waV  given  agamft  hrm^  ars  having  railed  in  hisprefcrlp- 
tkm;  for  die  prefcription  claimed  way  more  extetmve  thai* 
that  proved. 

"  But  where  the  nature  of  the  prefcription  is  found  a* 
"laid,  but  variant  only  in  the  quantity  of  land  to  which  it  e*~ 
"  tendsy  the  prefcription  (hall  be  held  to  bt  well  laid*  for  k- 
M  is  the  fame  prefcription." 

As  Where  ohe  prefcribed  to  haVe  common  to  his  iWffiiage,  Gregory  ▼. 
and  twenty  acres  of  land,  and  it  appeared  oil  evidence  that  HUL 
he  had  but  eighteen  acres,  it  was  held  to-  fupport ^hepi<e^Cro-E,i«'5J"« 
fcripfion  as  laid.     But  if  he  had  ten  acres  of  copyhold  ahd 
ten  of  freehold,  he  Had  failed  in  his  prefcription)  for  he  could* 
not  make  a  prefcription  for  both ;  for  if  it  appeared  on  the 
evidence  fliat  part  of  the  latod  was  copyhold  aft  hundred  vears 
ispy  though  then  it  was  freehold,  there  too  he  had  failed: 
For  as  the  prefcription  muft  be  beyond  the  time  of  legaf 
memory^  it  moft  have  been  differerit  then  from Vhat  k  was 
at  firft,  and  fo  there  could  be  no  prefcription  as  was  laid. 

u  Arid  fo  if  the  nature  of  the  prefcription  remains  the 
a  feme,  but  it  is  found  to  be  more  ample  than  was  laid,  it 
"  Audi  be  good." 

As  where  the  prefcription  was;  to  tether  horfes /nww  and  johnfonr. 
after  the  feaft  of  the  Pentecofi  yearly^  and  the  verdict  found  Thorough- 
that  they  had  ufed  to  do  it  on  the  day  before  the  Pentaajly  f?°^*6 
on  the  day  itfelf,  Nand  the  Monday  in  the  week  of  the  Pent*±  ¥ 

tefiy   and   afterwards    during   the    year  at   pleafun*:     this 

finding 
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finding  being  more  large  than  the  prescription  as  laid,  was 
adjudjed  well  to  fupport  it. 

PcarccT.  S*  Wherever  a  copyholder  prefcribes  againft  a  firon^ 

Bacon.  he  muft  prefcribe  through  the  lord :  but  where  he  prefcribes 

Cro.  Eliz.  390.  againft  the  lord  himfelf  he  muft  alledge  the  prefcription  tywq 
of  ufage. 

That  is,  as  againji  a  flrangery  he  muft  fay,  «  That  the 
lord  of  the  manor  and  all  his  anceftors,  and  all  thofe  whole 
eftate  he  has,  have  had  common  in  fuch  a  place  for  him,  and 
his  tenants  at  will,"  &c.  and  that  fhall  be  good  for  the  co- 
pyholder :  but  as  again/1  the  lora\  he  muft  fay,  "  That  with- 
in the  manor  there  is  fuch  a  cuftom,"  &c 


Aaoo. 

Copyhold  cafe 

4  Co.  3x6. 


a  Co.  3. 

Rc£3*6- 


zi  Co.  45.  a. 


3*  OF     AVOWRY      FOR     FINB8    AND     AMERCEMINTS  IN 
COURTS   LEBT   OR   BARON. 

Hallv  Turbctt.  lm  ^OT  °^enccs  wh|Ch  arc  within  the  canufcnee  of  the 
Cro.  Eli*.  241.  ftcward  of  a  court  leet,  and  of  which  be  hath  a  vitWy  bemaj 
Griefley't  cafe,  affefs  a  fine,  as  for  a  contempt  or  difturbance  in  coart:  bat 
for  offences  not  within  his  view,  he  can  affefs  no  fineurtfaf 
a  presentment^  for  non  con/iaty  whether  the  party  was  rcfidcot 
within  the  leet  or  not,  or  what  caufe  he  had  for  his  abfence. 
And  therefore,  where  the  fteward  afTefled  a  fine  fir  not  cmi*[ 
into  court  to  dofuit  for  which  the  diftrefs  was  made,  it  was  held 
to  be  ill ;  but  it  feems  he  might  be  amerced :  for  if  the  fine 
is  too  grievous,  the  party  would  be  without  remedy;  but  for 
an  amercement  a  moderata  mifericordia  lieth,  10//.  6.  f.  7. 
And  note*  That  for  a  fine  as  well  as  an  amercement,  a  dif- 
trefs of  common  right  belongs. 

But  for  a  fine  in  a  court  baron,  the  lord  cannot  diftnia 
without  a  prefcription.  , 

2.  In  the  avowry  for  taking  by  reafon  of  an  amercement 
for  any  offence,  the  avowry  fhould  ftate  "  that  the  plaintiff 
was  guilty** 

For  herein  replevin  differs  from  trefpafs :  That  in  reple- 
vin, the  defendant  makes  a  title,  and  is  to  recover;  which 
can  only  be  by  (hewing  a  title  under  the  forfeiture :  but  ifl 
trefpafs  for  taking  the  goods,  the  defendant  is  only  to  excufe 
the  wrong. 

Therefore  in  trefpafs^  it  is  fufficient  to  fay,  that  the 
offence  was  prefeniea\  for  non  refert  as  to  the  defendant  in 
fuch  cafe,  whether  the  offence  was  committed  or  not:  but  in 
replevin  the  offence  fhould  be  fet  out  with  an  averment  that 
the  partv  was  guilty  of  the  offence  for  which  the  amercement 
was  made. 

3.  1a 


•  T. 

Houghton. 
%  Stnu  847* 

Parham  ▼.* 

Norton. 

Cro.  Eliz.  885. 


Matthewtr. 
Curew. 
talk.  107. 
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3.  In  the  cafe  of  a  court  ket,  the  amercement  mould  be  Brook  v,Hoft- 
jcncral  by  the  fteward,    viz.  quod  Jit  in  mifericordiay  and  l*r-     6 
then  the  amount  of  the  amercement  is  to  be  afcertained  by  *  " 5  " 

the  afFeerors. 

In  the  cafe  of  a  court  baron,  the  fteward  may  in  the  like  Rowkftan  ▼. 

gunner  amerce.  ^lma2:. 

Cro.  Elix.  74S. 

For  if  the  amercement  was  by  the  jury y  it  would  be  bad;  Stephens  r. 
they  can  only  affeer  the  amount.  Haughtoa. 

J  %  Stra.  847. 

And  the  amercement  can  only  be  affeered  by  the  free-  Baldwin  ▼. 

holders  of  the  manor.  Tudge. 

J  %  Wilf.  20. 

And  thefe  matters  now  mentioned  fhould  always  be  fet  out 
in  the  avowry,  as  neceflary  to  give  a  title  to  a  return. 

4.  "  And  in  every  cafe  the  defendant  is  called  upon  to 
"  (hew  a  good  and  complete  title." 

As,  lit,  The  avowry  fhould    ftate,    "  That  the  place  Wormleightoa 
41  where  the  offence  was  committed  was  within  the  manor  or  ▼•  Burton, 
"jurifdi&ion  of  the  court,    from  which  the  amercement Cro-  EU* 448- 
«  iOued." 

2.  That  the  crime  was  cognizable  in  that  court.  g.  q 

3.  That  the  goods  taken  were  the  property  of  the  perfon  PiUv.Towen. 
who  made  default,  and  was  amerced;  for  where  the  goods  Gro.  Elii.  791. 
of  his  under-tenant  were  taken,  it  was  held  to  be  bad  under 

the  prefcription. 

4*  By  common  right  every  manor  has  a  court  baron  an-  s.  C 
ncxed  to  it,  and  therefore  where  it  was  claimed  by  prefcription^ 
it  was  held  to  be  bad,  for  prefcription  (hall  not  be  where  a 
thing  is  by  common  right. 

5.  The  avowry  (hould  alfo  (hew  "  that  the  manor  was  iff 
c<  the  bands  of  the  defendant  avowing,  or  of  his  principal, 
ct  where  there  is  conujance  made." 

For  where   the  defendant  made  conufance,  as  bailiff  to  Brown  y.  Gold- 
the    dean  and  canons  of  Windfor%    as  of  their  manor  of  fmith. 
Hampton-Courty    for  an  amercement  for  not  doing  fuit  qf Hokt  xo** 
court;  but  it  appearing  that  the  dean  and  canons  had  let  the 
tuner  at  the  time  of  the  avowry,  though  they  had  referved  to 
themfelves  the  profits  of  the  manor  and  courts  incident  to  it, 
the  plaintiff  had  judgment ;   for  the  court  is  incident  to  the 
manor,  and  cannot  by  any  exception  or  refervation  be  fevered 
from  it 

And  laftly,  In  avowing  for  a  fine  in  a  leet,  the  avowry  PcrHofe. 
«ed  never  conclude  proud  patetper  recordum.  *  *-ord-  *»y»* 

4.  OF 
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,4*  OF, AVOWRY   FOR. TOLLS   AND  CUSTOMS. 

Under  this  head,  I  (hall  confider  tolls,  I  ft,  With  reference 
to  ways:    2dly,  To  fairs  and  markets:  3<lly,' To  ptttsor 
-quays. 


Mo«TJ4*. 


i.  Of  Tolls  with  reference  to  Ways. 

^  TpU  confidered  with  reference  to  ways,  is  either  toll  tho* 

awSf S9.      roug'1  or  *°U  traverfe. 

7i//  thorough  is  a  toll  paid  for  paffing  over  the  to|'rty&- 
w*/i  and  this  being  againft  common  right,  cannot  be  dead 
er  taken  without  good  confederation  \  as  ex,  gr.  repairing  4* 
.ftreets  or  ways,,  for  the  paflage  over,  which  it  is  claimed 

So  that  on  the  ground  of  prefcription  alone  it  cannot  Ik 
\  Aipported. 

m^  Toll  traverfe  is  a  toll  paid  for  liberty  to  go  acrofe  thclank 

FtadieifcertAb.of  another  perfon;  and  this  may  be  claimed  by  pfefenpdon, 
pLj.  without  any  confider ation  appearing,  and  payment  of  it  from 

time  immemorial  (ball  be  fuificient :  but  it  can  only  be  gain- 
ed from  its  nature  by  the  lord  of  the  foil,  as  being  in  its  nature 
a  compenfation  for  the  ufe  of  the  foil. 

r.  "  In  claiming  of  toll,  thorough,  the  party.  ^  A* 
"  every  circumftance  intitling  himfelfi  or  the  court,  will  kail 
"  againft  him,  from  the  jealoufy  they  entertain  of  thus  levy- 
<c  ing  money  upon  the  fubjeS  j  that  is,  he  ntuftj>ew  a  pd 
cc  confederation^,  and  that  he  is  within  the  prefcriptm  aw 
a  which  he  claims" 

Tniemanv  ^or  where  the  defendant  prefcribed  to  have  toll  tforfp* 

Walgham. '      from  every  cart  or  waggon  coming  from  any  other  manor> 

%  Wil£  396 •      and  paffing  into  the  town  of  Gainsborough,  on  the  P00!^. 

ation  of  repairing,  cleanfing,    and  maintaining  divers  m 

enemy  fireets  belonging  to  the  faid  town ;  and  for  nftfrpf* 

ment  diftrained,  and  had  a  verdid;  but  judgment  was  afej 

ward  arretted  \  for  as  he  could  only  claim  toll  on  the  grovai 

of  repairs,  his  right  therefore  rauft  be  confined  tathcita* 

repaired,  and  as  he  had  laid  his  prefcription  for  repairia| 

divers  and  many  of  the  ftreets  of  Gainsborough,  itiA«^ 

appear  that  the  waggon  on  which  the.prefentdiftrds  &\ 

I  made  was  going  over  the  ftreets  repaired,  and  therefore  W 

defendant  might  have  no  title.  I 

u  And  therefore  the  party  prefcribing  for  toU  thorough  • 
*  always  tied  down  to  great  ftri£tnefs,  in  pleading*" 
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As  where  the  defendant  prefcribed  to  have  a  toll  of  two  Smith  ▼.  Shep- 
pence  for  every  twenty  flieep  driven  through  the  manor  of  ^"^^  ,t0 
'  Abhon  Mowbray  by  any  foreigner,  and' if  not  paid,  a  right-  ro' 
to  djflrain  for  the  fame,  and  then  juftified,  that  the  plaintiff 
having  refufed  to  pay  the  toll,  that  he  cepit  et  abduxit  one 
Yheep,  and  diftrained  it  till  the  toll  was  paid.    This  juftifi- 
catiori  was  held  to  be  ill ;  for  the  prefcription  was  to  diflrainy 
and  the  defendant  had  not  pleaded  the  taking  as  a  diftrejs>  but 
only  that  he  ctpit  et  abduxity  which -was  not  within  the  pre- 
fcription. 

*.  Of  Toll  in  Fairs  and  Markets. 

l.  The  eftablifhment  of  public  fairs  and  niarkets  is  a  aimvsao. 
branch  of  the  r#yal  authority,  and  the  king  may  by  his 

rit  ere&  new  ones,  and  beftow  a  certain  toll  on  the  per- 
to  whom  fuch  fair  or  market  is  granted.  But  the  toll 
"mufi  be  fime  petty  fum\  for  if  the  king  grants  a  fair  or  mar- 
ket, with  exceffive  toll,  it  is  void,  ana  the  market  becomes 
.free. 

So  fairs  and  markets,  and  the  toll  incident  to  them,  may  M. 
be  chimed  by  prefcription^  which  fuppdfes  a  grant. 

But  by  the  grant  of  a  'fair  or  market,  cum  oymibus  liberta-  Heddy  ▼. 
tibus  et  pertinentiiS)  toll  does  not  pafs ;  for  it  is  not  due  of  Wheelhoufc. 
common  right,  but  muft  be  given  by  exprefe  words  in  the  Crc-BlU-iA 
grant.     This  is  the  cafe  of  a  grant  of  a  new  fair;    but  if5*1- 
there  has  been  an  ancient  fair,  to  which,  by  prefcription, 
toll  has  been  annexed,  and  it  becomes  forfeited  to  the  king, 
wf  he  grants  it  to  another,  cum  omnibus  libertatibus  iUifpec- 
fyntrbusy  by  this  the  toll  (hall  pafs ;  for  this  is  not  a  new 
jgrant,  but  a  grant  of  ancient  fair,    to  which  the  toll  be- 
longed. 

But  where  a  fair  was  held  by  cuftom,  *  on  a  particular  day,  Holloway  *. 
b  which  toll  was  due;  and  afterward  the  king  reciting  this  Smith. 

fclnt,  granted  to  the  fame  place  two  fairs,  on  different  days  %  Sttm  n* I# 
m  the  former,-  with  all  the  profits^  commodities^  emoluments^ 
ties j  and  free  cuftoms  ad  hujufmodi  ferias  pertinentiis : 
is  was  adjudged  on  demurrer,  not  to  carry  with  it  a 
lit  of  toll,  as  not  being  exprefsly  given;  and  the  fair  not 
"  laing  die  fame,'  the  cuftom  could  not  extend  to  it. 

P  2.  "  This  claim  of  toll  being  an  exadtion  on  the  fubje&j 
I  is  to  be  taken  ftri&ly  according  to  the  grant  or  cuftom, 
*  and  therefore  (hall  be  confined  to  cafes  only  falling  com- 
1  pletely  within  it." 

Therefore  where,    in  trefpafs  for  taking  the  plaintiff's  BUkcy  ▼• 
vheat,  the  defendant  juftified  the  taking  as  a  diftrefs,   as  Dimfale. 

uitit!edCowP-6*r- 


cafe, 

Cro.  Elix.  75. 

Id.  6*7.  S.  P. 
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intitled  by  prefer iption  to  a  toll  for  all  corn  brought  into  tht 
market  of  Rippon  for  fait,  it  appeared  in  evidence,  That  the 
corn  had  been  fold  by  (ample  at  the  plaintiff's  bwfe,  to  be 
delivered  within   the  month  by  one  Confer,  who  lived  ten 
miles  out  of  the  town ;  and  that  it  was  only  carried  tbrtqb 
the  borough  on  a  market-day  in  a  waggon  to  the  plaintiff's 
houfe  and  delivered,  but  vn&ntvtr  txpojed  in  the  market.  On  ] 
this  evidence,  the  taking  was  adjudged  to  be  unlawful,  is  • 
not  being  within  the  prefcription ;  and  though  it  mighth 
a  fraud  on  the  market,  yet  that  could  not  in  this  action  be' 
remedied,  but  (hould  be  fued  for  by  an  action  on  the  de. 

Wu4r.  And  Note  1.  That  tenants  by  ancient  demtfnt  are  cxcuU 

Kmght.  and  discharged  from  the  payment  of  all  tolls,  by  reafoorf" 

Cro.  Elix.  227.  their  tenure  5  but  this  is  for  the  toll  due  hVcarrying  theff* , 
duct  of  their  lands,  not  for  merchandize. 

Msyorof  2.  That  though  goods  brought  to  public  market  maybe 

diftrained  for  tolt>  yet  they  cannot  for  damage  feafatti  to 
every  one  is  of  common  right  intitled  to  bring  his  goodsui 1 
expofe  them  to  (ale  in  a  public  fair  or  market. 

3.  Of  Tolls  due  for  landing  Goods  at  Pom  or 
Quays. 

g-.  i.  Every  common  river  is  as  an  high  ftreet,  and  Aerefad 

%  BrownL  182.  fubjeft  to  the  fame  law,  as  to  tollr  as  was  before  incntion«| 

in  the  cafe  of  highways.  j 

And  therefore,  where  the  city  of  Norwich  claimed  a  tdj 
on  all  goods  palling  on  the  river,  by  fuch  a  quay  or  wtafl 
hut  without  Jhewing  any  confederation,  as  cleanfing  therivfflj 
repairing  the  banks,  &c.  On  demurrer,  judgment  tff 
given  againft  them.  I 

But  where  in  trover  for  an  anchor  and  fails,  it  was  fool 
by  a  fpecial  verdidr,  That  the  mayor  and  burgeues  of  Ail 
caflle,  by  cuftom  time  out  of  mind,  ufed  and  ought  to  J 
pair  the  port,  and  in  confederation  of  that,  were  entitled  fl 
toll  of  five  (hillings  per  chaldron  on  all  coals  exported,  * 
a  power  of  diftrefs,  and  that  the  anchor  and  fails  were 
non-payment  thereof  diftrained :  it  was  refolved,  ift»  T 
it  was  not  neceflary  for  the  mayor,  &c.  to  fhew  tW 
a&uatiy  did  keep  tht  port  in  repair,  it  was  fufficient  that  it 
were  liable,  as  that  was  the  confideration :  adly,  TWt1 
mafler  was  liable  to  have  the  things  taken,  as  he  was  the< 
porter  as  to  that :  3dly,  That  the  anchor  and  faih,  thfll 
the  inftruments  of  trade,  were  diflraimble. 


Hefhfordr. 

Wills. 

I  Sid.  454- 


Vfakeftooer. 
Ebdep. 
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a.  So  the  ^landing  of  goods  at  any  port  or  quay  is  of  it-  Mayor  of 
$f  a  confidciation  as  a  benefit. to  the  public,  and  a  toll  for  J^^™8*" 
;it  may  be  claimed  by  prefcription  only,  as  in  the  nature  of  f^un.  1405. 
toD  traverfe,  without  Jetting  out  any  confederation,  the  owner-  Maytr  &c.  of 
lhip  of  the  foil  being  fufficicnt,  as,  like  toll  traverfe,  it  is  in  l^fa*  ▼. 
.the nature  of.  a  coqipenlation  for  the  ufc  of  the  foil.  %     **?■*"  mm  a  w 

So,  in  an  a&on  for  toll  of  a  wharf  at  Gainsborough,  the  colton  v. 
.plaintiff  claimed,  as  lord  of  the  manor,  a  toll  by  prefcription  Smith. 
•  wr  all .  goods  landed  wkbin  the  manor ;  and  having  fet  out  a  Cowp.  47- 
confidential!,  viz.  the  keeping  a  wharf  within  the  manor 
in  repair,  though  he  claimed  toll  for  goods  landed  at  any 
ipart  of  the  manor,  it  was  infilled,  That  as  he  grounded  the 
Jiabm  of  toll  on  the  confideration  of  repairing  the  wharf, 
'that  as  that  would  confine  the  toll  only  to  goods  landed 
•tt  the  wharf,  that  he  had  failecLin  his  prefcription.    But  he 
had  judgment  notwithstanding ;  for  this  claim  was  in  the  na- 
ture of  toll  traverfe,  in  which  no  confideration  was  rteceflary 
to  be  ftated  by  the  party  claiming.    For  if  the  goods  were 
landed  on  the  manor,  they  had  the  benefit  of  plaintiff's  pri- 
vate property,  and  if  at  the  wharf  the  benefit  of  it* 

.   .But  this  toD  at  ports  or  quays  differs  .from  toll  traverfe  in  Mayor  *f 
thisrdped^  that  it  is  not  necefiary  chat  the  parties  claiming  Yarmouth  ▼< 

.it  'ibould  he  owners  of  the  foil,  which  would  be  of  itfelf  a  fuf-  E"on- 

Jicientvtide,»as  in  the  laft  cafe:   for  even  if  that  does  not*        *M 
appear,,  yet  it  may  be  good ;  for  the  crown  has  a  right  to 
create  the  duty,  and  may  grant  it  to  another,  though  it  retains 

.tie  port,  and  fo  if  no  grant  from  the  crown  appears,  it  may 
he  claimed  by  prefcription,  fo  that  grant  or  prefcription  may 
give  arid*. 

As  where  the  Corporation  of  Kingfion  upon  Hull  claimed  Mayor  of 
a  certain  toll,  called  water-bailiff's  dues,  by  prefcription ;  and  *jj)f^on  up#l1 
in  evidence  it  appeared,  that  their  charter  was  in  27th  Ed.  J.  Horn£. 
and  fo  full  a  century  within  the  time  of  legal  memory  (time  cowp.  ioi. 
of  Richard  1.)  and  therefore  it  was  infilled,  id,  That  the 
•Corporation  could  not  prefcribe;     and,   adly,  That  by  a 
'.ubfequent  charter  in  5  Rich.  2.  the  port  was  created,  and 
that  therein   no    duties  were  granted  to  the  corporation* 
.out  as  it  appeared  that  thefe  duties  had  been  paid  for  350 
years,  and  that  the  grant  of  the  port  was  in  thefe  words, 
K  portum  dudum  vocaU  Sayre creek  jam  Hull:*9  on  thefe  cir- 
'Camftances  the  court  were  of  opinion,  That  it  was  matter 
-of  preemption  to  be  left  to  the  jury,  whether  the  word 
i  &Am  did  not  imply  an  exiiling  port  before  the  making  of 
!  the  charter  of  Rich.  2.  ?    and  whether  the  payment  of  the 
i  duty  for  350  years,  viz.  from  1 441  to  1764  (the  time  of 
*fc  a&on)  would  not  be  fufficient  to  fuport  the  prefump- 
:  fi  b  tion 
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tion  of  a  grant  from  die  crown  of  tfaofe  duties,  between  tie 
times  of  5  Rich.  2.  (aun.  138a)  when  the  charter  creating 
the  port  was  granted,  and  14419  when  the  firft  payment  was 
proved  ?  On  this  ground,  a  verdict  was  found  in  favour  of 
the  corporation's  right  to  toll. 

3.  "  As  therefore  toll  may  be  claimed  at  ports  or  quays 
"  in  the  nature  of  toll-thorough,  on  the  ground  of  thebenc- 
"  fit  derived  to  the  fubje£t  from  die  life  of  the  port  or  quay, 
<€  and  its  being  kept  in  repair  by  thofe  claiming  the  toll; 
"  where  that  benefit  is  not  enjoyed,  no  toll  is  payable;  that 
a  is,  ufer  of  the  port  is  necejfery  to  give  a  claim  to  tolL" 

For  where  the  defendant  avowed  for  toll  as  due  from  all 
(hips  unlading  at  the  quay,  on  the  ground  of  repairing  the 
port:  In  evidence,  it  appeared,  that  the  quay  extended  ha  bd 
a  miUy  and  that  the  jhip  in  queftion  bad  unloaded  feven  ma 
from  the  quayy  the  prefcription  was  adjudged  not  to  extend 
beyond  the  quay,  and  that  the  plaintiff  was  not  liable  to  tot 
payment  of  toll,  he  not  having  ufed  the  quay. 

So  where  a  cuftom  was  alledged  in  the  city  of  N*mchf 
that  in  regard  that  they  maintained  a  common  quay  for  the 
unloading  of  goods  brought  up  in  the  river  in  veffels  to  tbt 
faid  city,  that  every  veflel  paffing  through  the  /aid  rher  if 
the /aid  quay,  (hould  pay  a  certain  Turn.  This  was  held  to  be 
a  void  cuftom ;  for  xtjhouldnot  extend  to  thofe  veffihwbhhwN* 
unladed  at  the  port y  and  fo  derived  no  benefit  from  it. 

4.  "  In  prescribing  for  a  toll  or  cuftomary  payments;  it 
u  (hould  be  for  afum  certain  and  defined.*9 

But  a  prefcription  to  have  three  bufhels  out  of  eveij: 
cargo  of  barley  brought  to  the  quay  of  Penzance  wasbdi 
good,  though  the  cargoes  might  be  of  different  magni- 
tudes; for  the  word  cargo  is  a  mercantile  word,  and  fatten 
cntly  certain  and  determinate. 


OfarywalVv.        5«  H"  a   perfon  juftifies  the  feizing  of  any  goods,  &C.I* 
ConifcWc         Qiould  ftate  the  particular  caufe  of  tcizure;  as  for  toll,  fbr- 
Cro.  Elia.  i  f o.  fciturc,  or  cuftom :  and  idly,  It  feems  that  he  ought  to  bf 
that  it  had  been  ufual  to  feize ;  for  it  is  no  cuftom  or  pre- 
fcription if  not  put  in  ul'e. 

5.  OF     AVOWRY     FOR    SUITS    AND    SERVICES,  OR  OTHli 
THINGS    CLAIMED    BY    CUSTOMS    OF    A   MANOR. 


Shaw  f. 
Taylor, 
Hutt.  4. 
Hub.  1 76.  B.C. 


As,  firft,  For  an  Heriot. 

If  the  defendant  avows  the  taking  for  an  heriot  £«*■ 
rally,  it  is  bad;  it  (hould  be  for  the  heft  heaft  or  fo,  that 6 
the  plaintiff  might  have  his  replication  that  the  dtceafed 
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had  too  beaft;  and  befides,  the  heriot  might  be  of  a  thing 
different  from  that  taken,  as  it  may  be  a  jewel  or  piece  of  plate > 
is  well  as  the  beft  beaft  or  living  thing. 

And  where  the  lord  is  intitled  to  Heriot  fervice^  he  may  Odiham  ▼. 
diftrain  generally,  or  feize  any  beaft  ©f  the  tenant :  for  it  is  Sm5t^-  . 
at  his  eledion  to  take  what  beaft  he  deems  the  beft *  but  for  Sj^J*' 5  * 
brief  cuftom  he  muft  take  the  beaft  itfelf,  not  another  as  a  Brandwood. 
eBfirefsfor  it ;  for  it  lies  in  prender  and  hot  in  render.  Cro.  Ctr.  afo, 

2.  cc  Wherever  a  diftrefs  is  made  for  any  fum  claimed 
"  as  due  by  cuftom,  it  muft  be  a  reafonable  one  \  for  if 
tt  unreafonable,  it  is  void.'* 

As  where  the  defendant  matfe  conufanee  as  bailiff  to  the  Holland  r. 
dean  and  chapter  of  Canterbury^  to  whom  the  plaintiff  was  l*1"*^. 
leffee,  and  claimed,  that,  by  the  cuftom  of  the  manor,  the  *  Vent* ,|4#  ■ 
leflee  on  alienation  was  to  pay  a  fine  of  a  year  and  a  half's 
rent,  and  if  not  paid,  a  diftrefs*    On  demurrer,  the  plain- 
tiff had  judgment;  for  the  cuftom  was  unreafonable*  as  fo 
upon  every  alienation  of  even  the  finalleft  part,  the  fame  fine 
iWHild  be  due* 

So  where  die  lord  claimed  by  cuftom  the  beft  beaft  ^Parker  t, 
every  ft  ranger  dying  within  the  manor  as  an  heriot.     On  de-  Comblefoid.   ** 
murrer,  the  cuftom  was  ♦adjudged  to  be  ill ;    for  it  cannot Cro- £Us-  7*i*. 
be  fuppofcd  to  have  a  reafonable  pr  lawful  beginning,  as  is  the 
cafe  between  die  lord  and  his  tenants,  who  may  be  fuppofed 
to  have  made  the  agreement  when  their  tenures  began,  as  a 
fpecies  of  confidefation  *  but  no  fuch  confideration  or  agree* 
ment  can  be  fuppofed  to  fubfift  in  the  cafe  of  a  ftranger. 

3.  u  Wherever  the  defendant,  in  his  avowry,  relies  on  a 
M  cuftom  to  take  a  diftrefs  for  fuit  or  fervice*,  he  ihould  fet 
u  out  the  whole  of  it." 

For  where  the  defendant  avowed  under  a  cuftom,    that  Gr;$n  f# 
the  lord  of  the  manor  was  intitled  on  the  death  or  alienation  Blandtod. 
•f  every  tenant*  to  the  fecond-beft  beaft,  and  if  but  one,  c*wp.  6a. 
then  to  that  beaft  \  and  if  no  beaft,  then  to  a  compenfation 
in  lieu  of  it.     Upon  evidence,  the  Cuftom  appeared  to  be  as 
ftated,   but  with  an  exception  of  mefne  figniores,  burgage* 
tenures,  and  alienations  to  the  life  of  the  alienees  and  their 
heirs ;  and  the  avowry  was  for  that  omiffion  held  to  be  ill. 

4.  The  defendant  in  this  cafe  avowed  the  taking  of  two  R;cf,„d  Cm^ 
"cows,  for  caufe  that  he  was  feifed  of  the  manoi  of  Bethel  in  frey'i  cafe. 
Norfelki  and   that  from  time  immemorial  he  and  thofe,  &c  «  Co»  4* 
bad  been  intitled  to  aleet  within  the  laid  manor,  and  chat  the 
ftcward  bad  ufed  to  fwear  twelve  cf  the  inhabitants  as  chief 

fibs  pledges, 
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tfe3ges,  to  prtfeflt  all  things  within  the  lett,  tnd  tbt  thty 

had  been  ufed  to  prefent,  that  they  (hould  pay  (hemieWesli 

the  lord  ten  (hillings  pro  certo  ieetaj  :     That  the  plaintiff  and 

others  being  (Worn  chief  pledges,  had  refufed  to  pre&nt'fuch 

^      Turn  of  ten  (hillings  to  be  paid  as  afbrefaid,  wherefore  Ac 

fteward  had  then  fined  them  in  fix  pounds,  and  avowed  tfe 

tiking  for  the  hon-prefenting  or  paying  of  the  feveral  foiptf 

ten  millings  and  fix  pounds :  To  Which  avowry  the  pta« 

demurred:  when  it  was  refolved,  ift,  That  the  fine  was  on- 

.lawfully  impofed;  for  it  wasirapofed  jo|ntlyx  but  it  oujhtto 

have  been  affefled  feverally,    for  the  offences  are  dimojj 

ene  might  after  payment  of  his  part  lie  in  jail  till  die  vAflkj 

,wa»  paid,  which. would  be  upjuft;  sum)  Hich  matter  bea| 

(hewn  by  plea,  (hould  avoid  the  fine.     2(Uy9  That  for  #' 

<*rtainty  of  leet,    the  lord  could  not  diftrain  of  comom 

.right:  ror  it. is  for  the  private  advantage  of  Jthelonl)  andjke| 

.therefore  could  not  have  it  voitbout  prefcriptu*)  which  k 

therefore  (hpuld  (hew. 


2.  OF    CASBS    IN    WHICH   HO  REPLEVIN  CAN  BE  UADIf 
AND   SO   NO    AVOWRY. 

1.  <(  Goods,  tato  beyond  fta;  tfeat  .is,  in  foreign  qwatrtt 
cc  though  afterwards  brought  into  England?  cannot  be* 
«  plevicd."  | 

-     As  where  goods  were  feized  by  the  Eafi  Jpdio  Comj^ 
from  interlopers  on  their  trade  in  India>  within  their  char 
it  was  held  that  no  replevin  lay  for  them :  for  the  cap! 

'might  there  have  been  lawful,  though  not  fo  with  as} 
therefore  (hould  not  be  tried  by  our  laws. 

2.  Replevin  does  not  lie  for  the  charters  relating  U 
lands  of  inheritance  \  for  they  belong  to  the  heir,  andthertfc 
are  not  chattels,  and  fo  not  replevileable. 

3.  Goods  feized  in  confequence  of  any  judgment  or  aljn 
tion  of  courts,  or  perfons  having  juriffli&ion,  are  not 
vifeable. 


Win  v.  Forftcr.      As  if  taken  under  an  execfttion  from  the  fuprrior  a* 
i,6tw.  1 191.     they  cannot  be  replevied  }*and  if  attempted  to  be  ft 
court  will  commit  the  offender  for  a  contempt. 


Aylefbury  ▼. 

H-tnrejr. 
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So  where  a  perfon's  goods  were  ferzed  under  a 
tion  in  the  penalty  of  20I.  before  a  juJHte  of  peacey  fo^nflt 
tering  ftrong  waters;  and  he  replevied  them,  the  juft 
warrant  was  held  to  be  a  futflcient  juftification,  and  to  I 
port  the  feizure,  which  therefore  could  not  be  replevied 
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And  where  goods  had  been  lb  feized  under  a  conviction  *«  ▼.  Monk* 
if  (to-fedinfr  d*  court  granted  an  attachment  againft  ho^c- 
the  umler-iheriff,  who  had  granted  a  replevin  for  them.        •„"*  otra*      4* 

4.  Sp  a  replevin  does  not  lie  againft  the  king>  nor  where  Year  Book, 
die  king  i*  party,  nor  wfcere  the  taking  is  in  the  right  of  the,  *9  H.  7.  i, 
king ;  for  all  the  king's  debts  are  of  record,  fa  thai;  the  taking 

fcr  ttaf  is  as  for  a  judgment  ... 

5.  In  general,  replevin  will  not  lie  without  a  property  iij  Amc 

&e  gpods,  taken  either  abfolute  or  fpecial;,  and,  therefore  a  Roil.  Ajb. 
vmukfer*  nature^  unlefs  reclaimed,  cannot  be  replevied.   430. 

J.  The  third  procefc  in  pleading  in  this  afi^op,  ig  $he. 

REPLICATION, 

or  plea  to  the  avowry.  *. 

1.  Dlfchimer  was  formerly  an  u(ual  replication,  in  which  Co.  Liu.  *6t« 
the  plaintiff  difevowed  the  holding  of  the  lantffrom  the'de- 

fendant :  but  this  is  now  unufual ;  for  in  that  cafe  the  avowry 
muft  have  been  on  a  certain  tenant,  which  now  not  being 
ufual  fince  the  ftat.  Hen.  8.  allowing  an  avowry  generally  on 
ftdarid,'  the  replication  of  difclaimer  now  feldbm  occUri. 

2.  If  the  defendant  make?  conufence  as  bailiff  to  %  S.  Trcvilita?. 

Ior  Salk.  107. 


—  . —  pans  of  the  defendants  plea  l 
wefbre  aid  anfwer  to  any  part  is  fufficient. 

3.  If  the  defendant  j[ufti%s  the  taking,  the  plaintiff  may  8  Co.  147.1. 
I  reply  a  tender,  and  have  judgment :  for  if  a  fender  was  made 

;  npon  the  land  before  the  taking,  the  di/trefs  is  unlawful ; 
■  ttd  if  made  after  the  taking,  anjd  before  ttye  impqunding, 
file  detaining  is  unlawful. 

But  a  tender  to  a  fervant.  is  not  fufficient. 

And  if  the  defendant  avows  for  rent,  the  plaintiff  may  Cro#  Eu?,  gI3. 
plead  :a'  tender  and  refu&l,  without  bringing  the  money  in-  (o.Litt.  mj. 
*>  court;  becauJGe  if  the  diftrefe  was  not  rightfully  takeaj  the  £"ller  N*  ?• 
fcfendaixtmuft  anfwer  in  damages,  *  *  •      60. 

4.  a  If  the  defendant  juftifies  under  a  cuftom,  the  plain* 
M  tiff  <amm  reply  another  cuftom  repugnant  to  it^  without  tra^ 
*<?!$%  *&*t  J*  out  h  fh*  defendant,  but  the  plaintiff  may 
*  repfy  feme  qualification  of  the  cuftom  fet  out  by  the  de- 

M  fendanu 
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«  fendant,  which  admits  the  ciiftom  clfiA  mod**  without 
w  any  traverfe." 

As  where  the  trefpafs  quart  claufum  frtgky  the  defendant 
pleaded  a  cuftom,  that  all  the  tenants'  and  oqcupiers  of  cer- 
tain ancient  mefluages  had  a  right  of  common,  and  under 
fuch  cuftom  juftified  the  putting  in  of  fwjne.  The  plaintiff 
replied,  and  confeffed  the  cuftom  as  pleaded  to  be  truei 
but  added,  that  die  cuftom  Vent  further  \  to  wit,  that  At 
fwine  Jhould  be  rung*  to  prevent  them  from  rooting  ug  the 
foil.  This  replication  was  held  to  be  good  without  a  tra- 
veife; for  the  cuftoms  were  not  different,  but  this  a  qualifi- 
cation only  of  the  cuftom  fet  out  by  the  defendant 

5.  If  the  defendant  avows  the  taking  for  rent-arrear,  it  if 
a  bad  replication  to  fay  that  the  defendant  had  made  a  dif- 
trefs,  and  avowed  for  rent  due  at  a  day  later  than  that  fa  wM 
he  then  avows  \  for  that  is  no  bar. 

6.  cf  To  an  avowry  for  rent-arrear,  it  is  a  good  replica- 
«  tion  that  the  plaintiff  paid  the  ground-rent  to  the  origwdfat' 
«  lord." 

For  where  the  avowry  was  for  50I.  fcr  rent  due  at  Cfrfj^ 
mas,  for  the  plaintiff's  houfe;  the  plaintiff  replied  as  to  2 A 
part  of  the  50L  that  the  defendant  held  the  houfe  inqueftion 
tenant  to  the  Duke  of  Portland*  at  a  certain  ground-rent  of 
which  30L  was  in  arrearand  not  paid  by  the  defendant:  that 
this  fum  being  demanded  of  the  plaintiff,  and  being  threat* 
ened  to  be  diftrained  for  the  fame,  that  he  paid  it,  and  that 
therefore  as  to  that  20L  that  nothing  was  in  arrear:  To 
this  there  was  a  general  demurrer,  and  the  plaintiff  had  judg- 
ment, the  court  being  of  opinion,  That  an  under-teiprt 
had  a  right  fo  to  pay  the  ground-rent  for  his  Qwn'fecurity. 


2.   REPLEVIN    CONSIDERED     WITH    REFERENCE  TO  TBI 
PERSON. 

C#.Lit  145.  b.  *•  ^  *e  goods  of  feveral  perfons  are  taken,  they  oaf. 
join  in  the  replevin*  but  each  muft  have  a  feveral  replevin. 
For  if  the  caption  is  unjuft,  each  has  received  a  fcparate 
injury,  for  which  he  ought  fingly  to  complain;  but  if  they 
joined,  each  would  be  complaining  of  the  injury  done  toll* 
other,  which  would  be  abfiird. 

Willis  ▼.  Therefore  tenants  in  common  Jhould  not  join,  but  have  & 

£lctcher.  Veral  avowries. 

Cro.  Eli*.  53©. 

Stedman  v.  But  coparceners  fhould  join  in  an  avowry,  for^they  flails 

Bate*.  but  one  heir. 

Salfc.  390. 

St 
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So  alio  ftiofild  joint-tenants.  %  mt.  n  1 1. 

%.  If  the  cattle  of  a  feme  file  be  taken,  and  (he  afterwards  f.  N.  b.  169. 
intermarries,  the  hujband  alone  may  have  replevin;  for  by  Bourse etuz. 
1  (be  marriage  all  the  perfonal  property  of  the  wife  becomes  L^^»  %i 
absolutely  his.     But  if  (he  wife  joins  in  the  replevin,  after  BllU-  jj,  p.  }j* 
averdiS,  judgment  will  not  be  arretted;  for  the  court  will 
prefume  them  to  be  jointly  interested  (as  they  muft  be  if  a 
diftrefs  is  taken  of  goods,  of  which  a  man  and  woman  were 
joint-tenants,  who  afterwards  marry)  the  avowry  admitting 
the  property  to  be  in  the  manner  it  is  laid. 

So  where  rent  is  due  to  the  hujband  and  wife,  yet  may  the  wife  v.  Beilcnt. 
buftand  alone  ipake  avowry,  but  he  muft  fet  out  the  truth  Cro.  Jac.441.' 
of  the  cafe,  that  the  rent  was  due  to  him  and  his  wife,  and 
aw  her  life,  and  fo  that  the  rent  is  due  to  him. 

%  Executors  may  maintain  replevin  for  the  goods  of  the  Armdelv. 
teftator,  though  taken  in  his  life-time;  for  as  the  teftator's  Trevil. 
property  is  transferred  to  the  executor,  the  right  muft  be  alfo  x  *id-  **• 
transferred  of  recovering  poffeffion  of  it. 


replevin 
(Rpals. 


If  A.  takes  my  goods  by  comrnand  of  B.  I  may  have  %  Roll.  At. 
An  againft  both}  for  it  being  a  trefpafs,  both  are  prin-  43  *• 


3.  OF  THE  JUDGMENT,   COSTS,  AND 
DAMAGES. 

I.  a  If  the  defendant  in  replevin  has  judgment,  it  is  for  a 
P  return  of  the  beafts  which  had  been  taken  by  him,  and 
u  reftored  to  the  plaintiff." 

Bathe  can  have  a  return  of  no  more  beafts  than  he  avows  sir  Henry  SneU 

for.  garv.  Henfton. 

Cro.  Jac.  6ll. 

And  2.  By  ftatute  21  Hen.  8.  c.  19.  **  Every  avowant 
**  and  other  perfon  that  makes  avowry  or  conufance,  or 
tf  juftifies  as  bailiff  in  replevin,  or  fecond  deliverance  fpr 
*  rents,  cuftoms,  or  fervices,  and  damage  feafatttj  if  the 
u  plaintiff  be  barred,  (hall  recover  damages  and  cpfts." 

Though  in  this  ftatute  only  rents,  cuftoms,  fervices,  and  Hafelop  v. 

famzgc  ftafant,  are  mentioned,  yet  it  (hall  extend  to  give  to  Chaplin. 

the  avowant  cofts  and  damages  in  other  cafes  not  there  men-  £r°'a      ' w* 

tiooed ;  as  in  avowry  for  amercements  in  leetsy  beriots^  ejlrays^ m 

bfc.  if  the  plaintiff  is  barred. 

»• 

But  where  the  avowry  was  for  an  amercement  in  a  leety 

and  the  plaintiff  was  non-fuitea\  upon  which  the  defendant .r^«L  J3u 

had  a  return,  the  court  were  of  opinion,  That  he  could  not      * 

have 
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have  his  cofts  and  damages,    as  not  being  within  the  h> 
mte.  ) 

But  {Mors,  If  there  is  not  a-  difference  ill  cafe  tf  trill 
and  vcrdi&  and  a  non-fuit,  cxherwife'  thefe  tfro-cafttco* 
tradi  8t  each  other. 

In  this  cafe,  the  judgment*  in  replevin*  was*  «  that  tht 
defendants  have  return  of  the  cattle,  that  Act  nsoowerthefr 
damages  and  cofts  (which  they  had  before  aitefled)  afctaki 
a  Anther  fum  by  way  of  increafed  cofts,  which  damapi, 
cofts,  &c.  amount  together  to  651.;"  on  a  writ  of  traxft 
was  afligned,  That  this  was  bad  as  a  common  law-judgment, 
becaufe  it  dfd  not  adjudge  a  return  of  thrcatde«rhjJWfc 
sblt:  and  bad  as  under  (fat,  17  Car.  2.  there  being  no  Y»fo  j 
found :  but  it  was  refolved,  that  thfe  was  good  either »» 
common  law-judgment^  without  faying  that  the  return ftorif 
be  irreplevifeable>  for  that  fince  the  ftat.  tVeftnu  %  .(/jf 
379.)  the  return  was  irreplevifcable,  or  that  it  wasgood'^, 
a  judgment,  under  ftat.  21  Hen.  9. 19. ;  under  which  the  d> 
fendant  is  intitfcd  to  judgment  for.  his  cofts  and  damages. 

Neither  do$s  it  extend  to  give  cofts  and  damages.in  an 
avowry  '  for  a  nomine  pamay  for  it  is  not  mentioned  in  44 
ftatute :  and  therefore  if  cofts  and  damages  fhouM  in  tbejj 
cafes  be  given,  the  judgment  would  be  reverted. 

3.  By  ftatute  17  Car..  2.  c.  7.  it  is  ena£ed»  tt  J1* 
<c  wherever  the  plaintiff  in  replevin  (hall  be  non-fatal 
"  before  ijfue  joined in  any  court  at  Weftminfter^  that  the  de- 
tC  fendant  making  a  fuggeftion  in  the  nature  of  anawmry* 
"  afcertain  to  the  jcourt  the  caufe  of  the  diftrefs,  the  court! 
u  (hall  award  a  writ  of  inquiry  to  the  fheriff  of  the  coiwgl 
«  where  the  diftrefs  was  taken,  and  the  JheriffbaAf 
"  given  fifteen  days ,  notice  to  the  plaintiff  or  his  attwity 
fc  mall  execute  fuch  writ  of  enquiry  by  a  jury  of  nwhf 
"  men,  and  the  defendant  (hall  have  execution  for  the  id 
"  found,  by  fori  facias,  or  by  ekgii9  in  cafe  the  gpods  taktt 
"  amount  not  to  it,  and  the  cofts  of  fuit." 

Under  this  ftatute  it  has  been  refolved, 

1.  That  if  the  plaintiff  becomes  non-fuit,  that  the  <fc-. 
fendant  is  not  bound  to  take  his  feniedy  under  the  ftatnfcf! 
for  he  may  have  his  option  either  to  proceed  by  writ  of  i** 
quiry  under  it,  or  bring  bis  attion  againft  the  plaintiff  anik 

furtties  on  the  replevin-bond.        " 

2.  But  if  the  defendant  does  proceed  under  the ; 
by  fuing  out  a  writ' of  ihquijv,  and  alfo  a  refrm  bakmk  ■ 
writ  of  fecond-dehVerance  (ball  be  a  fuperfedeas  to  thewfi 
of  retomo  babendo)  but  not  to  -the  writ  of  inquiry)  ft  ttoti 

'-'"'• >  -       •  *■ »  the 
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the  plaintiff  (hall  have  his  cattle,  and  die  defendant  his  arrears, 
cofls,  and  damages,  by  virtus  of  the  proceedings  under  die 
jbtute. 

For  tfao  damages  are  not  for  the  things  avowed  <for,  but  are  Pratt  ▼.  Rat* 
given  by,  ftatute  21  Hen*  &  c  19*  as  a  cornpenfetion  for  the  jfjg6- 
expcece  and  trouble  the  avowant  ha*  undergone :  and  there-  Bab^Lid*. 
.fore  though  the  writ  of  fecond-deliverance  fuperfedes  theeffeft  »  earth.'  a$a. 
of  die  defendant's  judgment  or  non-fuit,  v/«.  a  return  of  the 
gpodsy  yet  the  damages  ftill  continue.     Std  qu*re9  If.  under 
writ  of  inquiry  the  cfefendant  fhalj  not  recover  all  the  rent 
syowed'for,  beftdes  his  cofts  and  damages  ?  For  per  Jufyice 
Ikthurfty  in  Gooper  v.  Sherbrwt,  ante,  by  ftatute  17  Gtt.  a.  a  Wilt  117. 
The  legislature  intended  that  the  proceedings  under  the  ftatute 
by  writ  of  inquiry,  fieri facias  and  elegit,  fhould  be-  finaj  for 
the  avowant  to  recover  bis  damages,  and  that  the  plaintiff  was 
|p  keq}  his  c%rtfe>  nQtwkhftaoding  th<?  CQttffc  0/  awarding  a 
reform, hflbadp)  which  is, aright  judgment  (an4 ftilj  is,entei$4 
up  as  before  the  ftatute);  for;  the  ftatute  hath  tya%  altered  th$ 
judgment  at  common  law,  but  only  gives  a  further  remedy  to  BpdJ.  N.  Kji. 
the  avowant. 

4..  By  the  frne  ftatitfe,  17  Gatr.  %.  *  7,  i*  W  further  $na#,- 
c£  u  That  if  the  plajntiff  be  nonfuit^d  after  avowry^  or;  have, 
1  «  a  verdiA  ajjainft  hir%  that  the  jurj  tfeat  try  the,  iflue  *halL 
i  u  inquire  of  die  fum  in.  a/rear,  and  ajfo.  of  tne  vajue  of  th$ 
'  w  goods,  &c.  taken,  and  the  defendant  (hall  have  judgment 
[  f!  by jtofqaas  amd  «Epft  as  befcre. 

J      a  And  if  upon  demurrer  the  defendant  has  judgment,  a 
ft  «  jrrjfc  Qf  inquiry  £baOt  go  In  like  majanw." 

\    Under  this  ftatute  it  has  been  refolved^  that  [f  the  phintifT  Ctyan  v.  CmV 
is  nonfuited  after  avowry,  the  jury  only  who  try  the  caufe  can  WF* 
oj/lfs  the  arrears,  damages,  ($c\  and  that  if  they  omit  it,  it  *  Vent.*** 
cannot  be  Applied  by  a  writ  of'  inquiry,  for  the  ftatute  ex-  s.  gf   ** 
prefely  confines  the  inquiry  of  the  rent  in  arfear,  damages^ 
tie.  to  the  jury  impanelled  to  try  the  caufe* 


And  therefore,  in  cafe  of  fuch  omiffioh?  the  defendant  muft  Tucker  r, 
lake  his  judgment,  de  reiomo  habtnda,  at  common  law.  iSa"  rf 

tt  So  die  jury  muft  find  under  this  ftatute,  as  well  the  amount  Ba£  if/p  ** 

*  of  the  rent-arrear  as  of  the  value  of  the  goods  di/f rained." 

For  whore  the  avowry  was  for  195L  three  years  rent  in  art  Reesy.  Margin. 
fear,  and  the  jury  found  a  verdi#  to  that  amount,  as  damages  *  Term  ReP* 
to  the  amount  of  the  rent,  but  did  not  find  either;  the  amount  349° 
of  die  rent  or  the  value  of  the  things  diftrained ;  this  was  held 
to  be  error,  hot '"the  court  allowed  toe  judgment  to  be  amended  to 

*  judgment  pro  retarm  baheado,  after  a  writ  of  error  brought. 

cc  But 
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M  But  this  is  confined  to  cafes  within  the  ftattite;  as ii 
fi  avowries  for  rents** 

For  in  this  cafe  where  the  defendant  avowed  the  taking  is 
a  diftrefs  for  poor's  rates,  and  the  jury  omitted  to  inquire  of 
k      the  damages,  the  court  granted  a  writ  of  inquiry  to  fuppiy 
the  dcfeA. 

And  in  general,  in  the  cafe  of  Valentine  v.  Faucet,  %  Stra. 

Juft.  xo2l.  ii  Cat  Temp.  Hardwicke,  138.  Lord  Herdwkketii 

it  down,  That  in  every  cafe,  unlefs  where  the  court  is  tied  up 

by  fiat,  17  Car.  2.  which  refpeds  only  rent-arrear,  a  writ  of 

inquiry  may  be  granted,  in  order  to  do  complete  juftice. 

Therefore  it  was  fo  held  in  tfje  cafe  of  poors  rates. 

So  where  $e  defendant  avowed  for  a  taking  for  damp 
fiafant,  and  the  plaintiff  was  non-fuited,  it  was  held  that  a 
writ  of  inquiry  fhould  be  granted. 

And  note,  That  in  writs  of  inquiry  the  jury  fettheirlnwls 
and  feals  to  their  verdid,  and  upon  the  trial  of  fuch  write,  the 
judge  of  Nifi  Prius  is  on)y  affiftant  to  the  fheriff,  and  has  do 
judicial  power;  and  if  the  parties  come  to  any  agreement  a; 
the  trial,  the  way  is  to  bring  it  to  the  judge  to  ugn,  and  after- 
wards move  to  have  it  made  a  rule  of  court. 

iC  The  cafes  of  non-fuit  after  avowry,  mentioned  in  the 
<c  ftatute,  apply  only  to  cafes  of  non-fuit  at  the  trial" 

For  as  in  replevin  both  the  plaintiff  and  defendant  ate 
a&ore,  either  may  carry  down  the  caufe  to  trial;  and  there- 
fore the  defendant  cannot  move  to  have  judgment  as  in  ca/ief* 
non-fuit  for  not  proceeding  to  trial9,  for  he  might  have  givoj 
notice  himfelf ;  in  which  cafe,  if  he  had  not  gone  on  to  trial 
he  would  have  had  cofts  againft  him;  but  if  the  plaintiff  had 
given  notice  of  trial,  it  feems  that  he  fhould  pay  cofts. 

5.  Where  there  are  feveral  defendants,  and  one  of  them 
pleads  non  cepity  and  is  acquitted,  in  which  cafe,  under  fiat 
8 1*  9  W.  3.  €.li*  in  ailions  of  trefpafs,  he  would  be  intitW 
to  his  cofts  againft  the  plaintiff,  it  there  was  no  certificate 
from  the  judge  "  that  there  was  good  ground  for  making  hifl| 
a  defendant;"  yet  in  the  cafe  of  replevin  the  defendant  ac- 

Juitted  cannot  nave  his  cofts,  for  replevin  is  not  within  the 
atute;  for  it  is  not  mentioned;  and  ftatutes  giving  cofts  art 
to  be  conftrued  ftri&ly.  i 

Before  1  conclude  this  chapter,  it  may  be  proper  to  tab; 
npticc  of  fome  points  which  occur  in  this  adion. 

i.Wbew 
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1,  Where**  goods  diftrained  have  been  eloigned,  fo  dpi  WLN.P.  ;* 
Ac  Iheriff  cannot  get  at  them  to  make  replevin,  in  fuch  cafe, 

the  plaintiff  may  bring  this  a£Hon  In  the  Acting  and  after 
avowry  pray  that  the  defendant  may  gage  deliverance. 

Or  he  may,  upon  a  return  of  ineUngavittothc  phiriismit  DelaBailik*. 
of  replevin,  have  a  writ  to  the  fheriff,  commanding  him  to  ^JR?^ 
take  other  beafts  of  the  defendant  in  withernam ;  but  if  the  ^£ll7 
defendant,  before  the  return  of  the  withernam,  appears  to  the  r 

Writ  of  replevin,  and  offers  to  plead  non  cepit,  itihall  ftaythe 
withernam,  for  the  defendant  fhall  not  be  concluded  by  the 
return  of  an  ekngavit-y  for  the  fheriff  can  make  no  other  re- 
turn, where,  he  cannot  find  the  things  to  be  replevied. 

2.  Where  the  defendant  has  had  judgment  of  nttrn*  ba-  4T«m  fcjft 
kmioy  and  the  plaintiff  again  makes  replevin,  he  does  it  to  5** 

writ  of  fecond-deliverance,  which  writ  is  given  by  ftat.  fFefi* 
%  i  J  Ed.  i.  c.  2.  under  which  writ  the  right  again  may  be 
tried;  but  theftatute  further  enads,  "  That  if  the  party  rcr 
f  plevying  again  makes  default,  or  for  any  other  caufe,  a 
u  return  of  die  diftreft,  now  twice  replevied)  be  awarded*, 
«  thediftrds  (hall  remain  irrepleviable0 
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CHARTER    Vm. 


The  Action  of  Trefpafs. 


It  ^np\RESP ASS,  in  the  moft  otfenfive  fcqie,  mcam  19 
J.  injury  arifing  to  another's  perfon  or  property,  bam 
the  gmfeaiance  or aft  of  another;  and  therefore,  all  u<$  io? 
juries,  though  they'affuane  different  names,  in  ta£t  are  afliioos 
of  trefpafs;  as  aQault  and  battery  is  a  trejpafs  to  the  period 

The  trefpafs  which  I  (hall  here  confider,  is  the  A&an  pro- 
perly  lb  called,  and  includes  only  injuria  to  the  lands  or  peloid 
property  of  another. 

In  treating  of  this  a&on  I  (hall  confider,  1.  The  nature  of 
the  adion  in  general:  2.  With  reference  to  the  things  on 
which  it  is  committed :%  3.  With  reference  to  the  perfon,  vk* 
as  committed  by  officers,  or  by  private  perfons :  4.  For  whit 
trefpafs  will  not  lie:  5.  Who  may  maintain  this  a£tion:  & 
The  pleadings :  7.  The  evidence :  8.  The  verdiS,  judgment 
and  cofts. 


1.  OF  THE  NATURE  OF  THIS  ACTION  IN 
GENERAL. 

3  Black.  Com.       *•  u  Every  entry  upon  the  land  of  another  is  ftri&y  aa 

309.  "  injury,  if  done  without  the  owner's  confent,  and  at  ieaft 

u  does  the  mifchief  complained  of  in  the  writ :  that  of  tread* 

u  tig,  and  beating  down  the  plaintiff's  grafs\  for  fuch  injuria 

<c  therefore  this  a&ion  lies." 

lb&  But,  however,  in  certain  cafes,  the  law  has  given  a  right 

gentef.  upon  the  lands  of  another :  as  if  a  man  comes  to  execute 
gal  *procefs;  to  demand  money;  a  landlord  to  diftrain;  a 
reverfioner  to  fee  that  no  wafte  has  been  done;  a  traveller  ttr 
get  refreshment  at  an  inn :  all  thefe  are  cafes  in  which  the  law 
allows  an  entry,  and  fo  the  entry  is  not  a  trefpafs. 
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.    So  if  a  man  makes  a  leafe,  excepting  the  trees*  *nd  he  Liflford't  cafe. 

inters  to  (hew  diem  to  a:  pur  chafer,  he  is  not  a  trefpafler.         I0  Co* 4<S* 

i.u  ..        :  .  .  .  „ 

.   jl, "  Ijfut  where  Ac  law  allows  fuch  entry,  or  any  a&  to  be  *«  carpenters 

*  done,  if  tfa  tofim  mifdemans  bimfdf  or  makes  an  unlawful "*j?^      - 
,.tt  15/?  0f  the  ak&mtyfo  given*  he  (hall  be  held  to  be  a  trefpafler 
.«  ib.witit:  fa\y  from  the  fubfequent  ad,  the  law  judges  f*# 

M  omnv  the  firft  entry  was  made." 

. ,    As  if  a  perfon  enters  into  a  tavern,  which  every  man  by  ibid. 
jam  lias  a  right  to  do;  yet  if  \\zjltah  any  tbing^  from  thence, 
hfrs  fijft  entry  ifcall  be  deemed  unlawful,  and  mm  a  trefpafler 

So  where  to  trefoils  for  taking  a  gelding,  the  defendant  Bagftawv* 
beaded  that  betook  him  a*  an  eftray,  arid  fo  juftified.  The  ^J*£,  , 
plaintiff  replied,  that  after  the  faking  h$  bad  laboured  and  * 

fified^im.    On  demurrer  it  was  objected;  that  the  firft  tak-  °*jfT  ▼•  Watt* 
M^bejhg,Ta^,*that  the  aaion  fhould  be  cafe  for  the  fubfe-  \%™j>t    *' 
faentatmfe;  but  it  was  refofved,  that  the  fubfequeht  kbufe  of 
mejeftray  beuiguhlawTul,  made  the  defendant  a  trefpafler  ab 
mtuy  and  that  fo  the  aflion  well  lay. 

But  where  the  plaintiff  brought  tfefpafe  for  breaking  and  Lynnev. 
entering  his  houfe,  and  taking  an  exceffwe  diftrefs*  it  was  ad-  M^ <£•   t   ' 
jWged,  that  tfiis  action  would  riot  lie;   for  the  taking  was  %  tra*  *u 


j  ind  ho  fubfequent  abufe  appeared  to  make  the  defen- 
dant a  tiefpafier  ab  initio. 

As  the  moft  frequent  cafes  which  oecurrred  under  this 
Wul,  happened  where  goods  or  cattle  had  been  taken  lawfully 
for  a  diftrefs*  but  from  fome  fubfequent  abufe  or  mifmahage- 
■tent)  the  party  was,  according  to  the  do&rine  now  delivered, 
tade  a  trefpafler  ab  initio*  when  in  fa£t  the  firft  taking  Wbs 
lawful;  this  hardfhip  was  remedied  by  ftatute  1 1  Geo.  2.  c.  19. 
*toch  enads,  4i  That  a  diftrefs  for  rent  (hall  not  be  deemed 
u  unlawful,  nor  the  party  be  deemed  a  trefpafler  ab  initio  for 
*  any  irregularity  in  the  fubfequent  difpofition  of  it :  But  that 
a  the  party  Aggrieved  might  recover  full  fatisfa&ion  for  the 
tt  fecial  damage  he  (hall  havefuftained  thereby,  and  no  mote, 
"  in  an  a&ion  of  trefpafs,  or  on  the  cafe,  unlefs  tender  of 
u  amends  has  been  made  before." 

Since  this  ftatute,  trover  will  not  lie  for  goods  taken  under  Wallace  ▼. 
W irregular  diftrefs,  as  tending  to  place  the  landlord  in  the  ^"*'  , «  w 
6>ne  foliation  he  was  before  fhe  pafling  of  the  ftatute,  by  IJ#  ac        ** 
Considering  him  as  a  trefpafler  ab  initio. 

This  ftatute  .therefore  only  affefts  the  fubfeqtunt  difpofal  of 
$e  diftrefs:  fo  that  it  feems  that  this  a&ion  ttill  lies  tor  an 
vtinuful taking,  as  if  the  diftrefs  had  been  made  at  night: 

So 
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So  if  of  faaih  of  the  plough,  when  other  fufficient  diftrefc 
can  be  had:  So  if  doors  have  been  broke  open  to  make  it; 
for  the  outef-door  can  in  no  cafe  be  broke  open,  except  unk 
C*  Lite.  1 6 1*  die  dire&ion  of  ftat.  n  Geo.  %.  e.  19.  which  tmpowers  the 
party  to  do  it  a  in  the  prefence  of  a  conftablc  or  peace-oi- 
w  cer,  oath  being  made  before  a  juftice,  of  there  being  god 
cc  grounds  to  fufped  that  the  goods  intended  to  bediftralwd, 
<(  have  been  conveyed  away,  and  are  contained  in  fuck 
«  houfe." 

Pnaeombe  v.        But  however,  when  trefpafs  was  for  breaking  and  cnteriq  ■ 
^j*:    ¥      the  plaintiff's  houfe  and  taking  his  goods,  and  the  cafe  in  cn- 
AC  i^MSs! dencc  **h  that  the  defendant  having  with  him  a  confa*,  \ 
v       *  'had  entered  the  plaintiff's  houfe  to  make  a  diftrefs for rtntj 

after  he  had  told  his  bufinefs  and  begun  to  take  an  inventory, 
the  plaintiff's1  wife  tore  his  paper,  beat  him  and  theconfbw  ! 
out,  and  then  blocked  up  the  door.    About  an  hour  after)  Ae  ! 
defendant  with  fever al ethers  returned,  and  demanded admittmU, 
which  being  refuted,  he  broke  open  the  doors.    It  was  ruled  ty 
Juft.  Wilmot,  That  the  diftrefs  having  been  lawfully  begtt  j 
and  not  deferted,  and  the  defendant  compelled  to  quit  it  ty 
violence,  that  this  was  a  recontinuance  of  the  firft  taking 
and  fo  was  lawful;  though  he  could  not  when  he  firft  came 
have  fo  broken  open  the  doors.  j 

Browning  v.  But  in  cafe  of  a  diftrefs  for  rent,  if  the  outer-door  is  open, '■ 

Dann.  the  perfon  diftraining  may  juftify  breaking  open  aninner-Axif  j 

BulL  N  P  8    or         to  ^^  ^y  g00^  which  are  diftrainable. 

Hu^Tii.  That  ftatute  applies  to  cafes  where  diftreft  is  for  rent}  bat 

a  fimilar  provifion  has  been  made  in  other  cafes.  As  byte* 
17  Geo.  2.  c.  38.  it  is  cna&ed,  «  That  where  any  diftrefcb 
"  made  for  money  juflly  due  for  relief  of  the  poor,  that  it  M. 
44  not  be  deemed  unlawful,  nor  the  party  makingitatiel* 
€C  paiTer,  on  account  of  any  defeat  or  want  of  form  intkfwer* 
u  rant  of  appointment  of  overfeers\  or  in  the  rate  or  ajjiffi&to* 
"  or  in  the  warrant  of  diftrefs  thereupon :  Nor  fhall  the  partf 
c<  be  deemed  a  trefpauer  ab  initio,  on  account  of  any  irregi* 
<c  larity  which  fhall  be  afterwards  done  by  him;  butthepartf 
u  grieved  may  recover  for  the  fpecial  damage,  unlefi  w»f 
*<  of  amends  has  before  been  made/' 

Charlwood  v.        And  a  warrant  majr  be  made  to  diftrain  before*  the  time  ft* 
Beft.  which  the  rate  is  expired,  and  is  good- 

Weftm.  1748. 

Bull  N.  p.  8*.      But  Ao^  h  trefpafs  may  lie  for  taking. bcafts  of  theplouf*' 

Ctari^*"     »  a  diftrcfs  for  rent>  wherc  other  *"&*  wf  **  had»  ?** 

l  jterr.jrt,      the  cafe  of  diftrefs  for  poors  rates,  it  is  lawful  to  take  tta* 

though  other  diftrefs  may  be  had:  For  it  is  not  properly  I 

a  MOM** 
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common  law-diftrefi,  but  is  rather  in  the  nature  of  an  execu- 
tion; in  which  cafe  there  is  no  fuch  exemption. 

3.  K  Trefpafs  vi  et  armis  muft  always  fuppofe  a  rmsfeafance\ 
u  for  it  will  not  lie  for  a  bare  nonfeasance,  which  as  it  fup- 
*  pofes  no  ad,  carries  no  trefpafs." 

As  if  a  perfon  enters  a  tavern,  if  he  fteals  any  thing,  he  is  *5  ***&**• 
a  trefpaffer  ab  initio  for  die  misfeafance ;  but  tor  not  paying  ^  ^  f^ 
for  the  wine  he  has  had,  no  a&on  of  trefpafs  lies. 

f  "  To  conftitute  a  trefpafs,  the  aft  caufirtg  the  injury  4  Burr.  309*. 
«  muft  be  voluntary,  and  with  fome  degree  of  fault;  for  if 
tt  done  involuntarily  and  without  fault,  no  a&ion  lies." 

As  here,  in  trefpafs  for  chacing  the  plaintifPs  fheep,  the  Mitton  v. 
cafe  was,  that  the  plaintiffs  (beep  being  trefpaffing  on  the  p™?*7'; 
defendant's  ground,  the  defendant  chaced  them  off  with  a     p  '  *    " 
dog;  vrhkh  dog  had  followed them  into  the  plaintiff9 s  own  ground^ 
for  which  this  adion  was  brought,  but  was  held  not  to  lie;  for 
the  defendant  might  juftify  chacing  the  (heep  off  his  ground, 
and  as  the  dog  could  not  be  fuddenly  called  in,  the  trefpafs  and 
injury  was  involuntary;  it  appearing  that  the  defendant  had 
called  die  dog  in  when  off  his  ground. 

But  where  the  defendants  were  out  with  dogs  and  guns,  and  Beckwith  r. 
coming  on  the  plaintifPs  ground  adjoining  to  his  paddock,  one  j^£,kc  * 
of  their  dogs  killed  one  of  the  plaintifPs  deer:  it  appearing  4Burr.  309*. 
that  they  were  not  in  any  pathway  or  road,  the  injury  pro- 
ceeded from  fome  degree  of  fault,  and  could  not  be  faid  to  be 
an  accidental  and  involuntary  trefpafs ;  fo  the  plaintiff  had 
judgment.  % 

w  And  on  the  fame  foundation,  though  the  injury  has  pro- 

*  ceeded  from  mtftake^  this  adion  lies ;  for  there  is  fome  fault 

*  from  thenegle£t  and  want  of  proper  care," 

As  where  the  trefpafs  laid  was  for  cutting  the  plaintifPs  Bifaly  r, 

Efe|  and  carrying  it  away:  The  defendant  pleaded  that  his  V?^\ 
\  adjoined  that  of  the  plaintiff,  and  that  by  miflake  in  cut-  *T' 
ting  his  own  grafs,  he  had  cut  part  of  the  plaintifPs,  which 
was  the  trefpafs,  ore.  and  tendered  amends.  J  he  plaintiff  de- 
murred, and  had  judgment;  for  it  appeared  that  the  fail  was 
Voluntary,  and  through  fome  degree  of  fault,  and  his  inten- 
tion and  knowledge  are  not  traverfable. 

4  "  Property  alone  without  pofleilion  will  not  enable  the 
;  •  party  to  maintain  trefpafs/' 

1    For  where  the  plaintiff  being  landlord  of  an  houfe,  let  it  w»r<5  ▼•  Ma- 
l*ady  furniihed  to  Lord  Mcntforty  and  the  leafe  contained  a  ^Jj!^  *  d 
fcbeduk  of  die  furniture ;  an  execution  having  iflu?d  agdinft  ^g~         <P" 
lord  MoHtforti    the  defendants,  who  Were  the  ftentfs  of 

AfiddicfeX)  1 
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^fiddlffixy  Ycizcii,  under  the  execution*  'di^'goadslnquefBan, 
which  were  part  of  the  furniture  fo  contained  in  the'  fchdkik: 
•It  Was  decided,  that  the  adfon  ihould  have  been  trover,  aiW 
that  treJpafs  would  not  pe,  this  a&on  being  founded  -o&ipet 
ieffion,  which  was  neceffiuy  to  maintain  if,  though  a  co*- 
ftru&ive  pofleffion,  as  where  the  goods  were  loft  by  a  carrier 
*>r  fcnrarit,  might  be  ftifficieatfo  inaitrtati*it. 

3.  Thefeare  ihc  gcntraLgrtrunds  of  thisafiion:  themfte 
'  particular  cafes  in  which  it  is  maintainable,  are  now  to  be 
cohffclett*l  with  refeMhCe  to  *e  things  on  frtridi  die  afliQQ 
•may  be  cWnftritWd  \  tod  to  the  perfon. 

*.  OF  TRESPASS,  WITH  REFERENCE  TO  THE 
THINGS  FOR  WHICH  IT  LIE6. 

Thefe-arc,  ift,  Injuries  to iht rights  of  tenants:  ad,  Tt 
tBe  land -from  damage  &afant :  3d,  To  the  tights  of  fiAery: 
4th,  To  the  rights  of  tolls  and  ctftons:  5th,  To  ttttkus 

'and  fairs:  -6th,  From bunting,  or  pttrfiiitf of  ganfce:  ytb,  To 

'highways. 


I.  OF   INJURIES  TO  THE   RIGHTS  OP  TENANTS. 

HcrhkeaaeB't        I.  If  mere  fe  leffee  for  life  6r  years  of  larids,  the  lalfee  htt 
«*<«•  no  property  in  the  trees  growing  on  the  land,  arid  even  if  me 

4  Co.  6a.  a.  c]aufc  m  mc  j^  is  wrthbut  impeachment  Of  ttifte,  it  gtoa 
no  property,  but  is  merely  an  exemption  from  an  action.  Ytt 
if  aittanger  cuts  any  dbttn,  the  leffee  may  maintain  trtfpfi^ 
but  he  fhaJl  not  recover  damages  for  the  value  of  the  tr&s 
becaufe  the*  property  of  them  is  in  him  in  reverfion;  but  the 
damages  (hall  be  for  cropping  and  breaking  bis  clofcj  and  perhaps 
for  the  bfs  of  Jbadey  &c 

Ld.  Montague       So  by  common  law,  though  tenant  for  life  or  years  is  intideA 

*.  Shepherd.      ^  houfe-bote,  hedge-bote,  &c.  yet  a  copyholder  is  not;  audi 

Cro.SU*.  5.  .  neta£es  trees  for  mat  purpofe,  he  is  a  trefpafier :  but  heca^ 

have  fuch  right  by  cuftom  of  the  manor. 

a.  Another  cafe  in  which  tenants  for  life,  years%  or  at  wit* 
are  liable  to,  or  may  have  an  a&ion  of  trefpafs,  is  in  the  cafe 
of  the  emblements  or  crop  growing  en  the  Jandsy  on  tie  dtUram 
nation  of  their  e/lates. 

"  As  to  which  it  is  a  general4  rule,  That  where  die  cftatri 

"  of  an  uncertain  duration,  that  there  the  tenant  (ball  be  ' 
-*  'titled  to  the  emblements*" 

Go.  Iiu  sf  Therefore,  if  a  man  is  tenant  fir  life,  *nd  (bffs  die  tefl^ 
•but  dies  before  harveft,  his  executors  (hari  have  the  <**} 
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So  if  a  man  is  tertant  per  outer  vie,  arid  ceftui  que  vie  dies, 
lie  land  being  fown,  the  tenant  purautervie  (hall  have  thq   . 
dribtemenfs  on  the  fame  principle,  the  eftate  being  detef mined 
hj  the  aft  of  God. 

So  where  the  eftate  is  determined  by  aft  of  law,  it  is  the  S  C«.  xi6.fc. 
lame:  as  if  a  leafc'  be  made  to  a  man  and  his  wife  during  co- 
verture, and  the  hufband  fows  the  land,  and  afterwards,  by 
fentence  of  the  fpiritual  court,  the  marriage  is  difiblved,  the 
bufband  (hall  have  the  emblements;  for  the  fentence  was  in 
imtum, .  and  the  a&  of  law. 

u  But  where  the  eftate  for  life  is  determined  by  the  aft  oftbeJbM* 
"  lejfee  himfelf,  there  he  {ball  not  have  the  emblements." 

As  where  a  woman  tenant  durante  viduitau  fows  the  land,  Oland's  cafe, 
afld  afterward  took  buiband*  whereby  her  eftate  was  deter-  *C°. Xl6-** 
milled  by  her  own  a£t,  it  was  determined  that  the  leflbr  feould 
have  the  emblements.  *  So  if  the  leafe  is  till  leffee  commits- 
wafte,  if  he  fo>ws  the  land  and  commits  wafte,  he  (hall  not 
have  the  emblements ;  for  the  determination  of  the  eftate  mat 
iybisawnaft. 

But  if  the  leflbr  who  is  tenant  for  Eft,  determines  his  eftate  Cr*  Wfw  4*«- 
byhisowfra&,  his  leffee  AaH  not  lofe  the  emblements,  though 
tbe  Jeflbr  would,  becaufe  that  to  bar  the  leflee  the  forfeiture 
■Rift  have  arifen  from  his  own  aSf. 

.  The  caie  is  the  fame  of  Uafes  at  will;  for  if  leffee  at  will  p«*  Popham. 
ft»  the  land,  if  the  leffor  determines  his  will,  the  leflee  (hall  Cro.Elfr.461. 
fcnre  the  emblements;  but  if  the  leffee  at  wilj  himfelf  deter- 
mines it,  he  (hall  not  have  them,  for  it  was  his  own  ad. 

So  if  a  man  makes  a  lefafe  at  will  and  th£  leffor  is  outlawed,  Co.  Lfct.  5^6. 
fcv  which  his  eftate  is  determined,  yet  (hall  the  leffee  have  the  5  Co-  ix6- b# 
ttoblements ;    but  if  the  lejfee  himfelf  had  been  outlawed^  by 
wiich  his  will  is  determined,  the  King  (hall  have  the  emble- 
ments. 

"  But  where  the  eftate  is  of  certain  duration,  as  a  leafe  for  J-itt.  §  6$. 

*  years,  if  leflee  in  fiich  cafe  Tows  the  land,  and  his  term  is 

*  ended  before  the  corn  is  ripe,  in  fuch  cafe  the  leffor,  or  he 

*  in  reverfion,  fliall  have  the  crop,  and  not  the  tenant;  for 
'  the  leflee  knew  when  his  term  would  end/9 

But  though  this  rule  is  general,  yet  it  admits  of  certain 
Xceptions  anting  from  the  cuftom  of  the  country. 

As  where  the  plaintiff  brought  an  a&ion  of  trefpafs  for  Wiggiefworth 
bwing  and  taking  away  a  crop  of  corn,  and  relied. on  aT-DaUifon- 
r         .       '  Cc  cuftom,  W*9* 
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cuftom,  that  c<  the  tenant  for  any  term  of  years  which  et- 
pired  on  the  ift  of  May^  mighty  after  the  expiration  of  hi* 
term,  take  and  carry  away,  as  his  waygoing  crop,  all  the  corn 
then  growing  on  the  land  at  the  time  the  term  expired  "  This 
cuftom  was  adjudged  to  be  good  aad  reafonable,  though  con- 
tended that  the  leflfee  could  not  claim  it  againft  his  deed,  by 
which  the  land  had  been  demifed  for  a  certain  number  of 
years,  then  expired. 

B«aver*.  So  a  cuftom  that  the  tenant  mfghf  leave  for  a  certain  tim^ 

Delahay  &  »i.    his  waygorng  crop  in  the  barns  of  the  farm,  which  he  had  left 

H.Black.Rep.j.  after  ^1C  determination  of  his  term,  and  after  hfe  quitting  the 

premifles,  is  good ;  and  the  corn  fo  left  may  be  diftrained, 

even  though  fix  months  are  expired  from  the  end  of  the  ternu 

Litt.  J  68.  <c  In  thefe  cafes,  therefore,  where  either  party  is  intided  to 

"  the. emblements,  he  may  have  ttefpafs  for  any  molefbtion 
44  in  taking  and  carrying  them  away  -t  and  he  is  alfo  intided  » 
"  free  entry,  egrefc  and  regrefs,  to  cut  and  carry  the  crop* 
«  away." 

3.  M  Trefpafc  or  trover  will  lit  for  taking  goods  which  at 
*  not  the  objeSs  of  diftrefs." 

'4TermHrp«         Five  things  by  common  law  are  not  drftrainabk:  A 
j6i.  Things  annexed  to  the  freehold:  ad,.  Things  delivered  to 

peribns  exercifing  their  trader  as  cloth  to  a  tailor,  &c:  3^ 
Corn,  hops,  &c.  growing:  4th,  Inftruments  of  tillage  or 
trade;  as  beafts  of  the  plough,  &c. :  5th,  Inftruments  of  trade 
while  in  ufe  (Co.  Litt.  47J  As  to  the  firft  and  fecondr  they 
are  privileged  (till ;  and  corn  is  diftrainable  now  by  virtue  of 
ftat,2*/^fcf4/.  5. 

Frtncisv  Wyat.      As  *°  othersy  they  are  privileged  fub  modto\  and  is  to  thefe 

3Bwrr  1498.     it  has  been  decided,  ift,  That  a  chariot  of  a  ftranger/W* 

ifig  at  alivery-ftabUy  was  not  privileged  fiom  diftrefs  v  but  that 

it  might  be  diftrained  by  the  landlord  of  the  livery-ftabie  fof 

fent-arrear« 

^  2*  That  implements  of  trade  (as  in  this  cafe  three  weaving 

Faulkencr.  looms)  might  be  diftrained  for  rent,  if  there  was  mjuffiotA 

4  Term  licp.  Bther  di/lrefs  theft  t*  be  had  on  the  premijjes. 

S*S* 

a.    -    „  %  But  if  fuch  implement  of  trade  be  in  aftaal  ufe  fas  * 

SimiOtl  V.  .   •  r  1  1  t     •        -ill  •  ~«A 

H^rcourt.  this  cafe*  where  the  plaintiff  s  apprentice  was  weaving,  aw 

Mich  18  G.  a.  the  loom  was  diftrained)  that  fuch  cannot  be  diftrained* 

C  B  cited  by 

Poller  Jnft. 

4  Tern*  Rep.  2.   OF   INJURIES   FROM   THINGS   DAMAGE    FEASANT. 

i«S.  ,  . 

1.  "  Where  an  injury  has  been  done  by  the  cattle  or  goo»j 
«<  of  any  one  to  the  lands  of  another,  he  who  receives  ftej 
*•  injury  may  either  diftraintbsm  damage  feafanty  pr  bring  *T 
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tt  iftion  of  trefpafs^  abort  claufum  fregity  and  r:cover  for  the* 
u  damage  fuflEained. 

"  But  he  fhould  make  his  eleftfon  of  his  remedy;  for  if  he 
a  dijhainsy  and  the  diftrefs  efcapes^  the  a&ion  of  trefpafs  is  gone7 
tt  unlets  the  efcape  was  not  through  his  fault  or  neglelt." 

For  where  the  plaintiff  declared  in  trefpafs  quare  claufum  Vafper  *. 
/regit,  the  defendant  pleaded,  that  the  plaintiff  had  detrained  JjJ^ 
his  hog  damage  featant,  which  was  the  fame  trefpafs:   the 
plaintiff  replied,  that  the  hog  ejcaped  without  his  confent,  and 
that  he- was  yet  unfatisfied  ot  the  damage.     The  defendant    • 
demurred,  and  had  judgment;  as  it  did  not  appear  that  it  was 
without  his  faulty  as  he  had  only  pleaded  that  it  was  without  his 
mftnt. 

But  if  the  diftrefs  dies  in  the  pound,  the  a&ion  of  trefpafs  ibid, 
is  reftored;  for  fuch  is  the  ad  of  God,  which  fhajl  not  de- 
prive the  party  of  his  remedy. 

2.  u  He  who  has  the  care,  cuftody,  or  pofleflion  of  the 
"  cattle  who  do  the  damages,  is  liable  to  this  a£tion» 

As  if  agijted  cattle  break  into  another  land,  the  agifter  isBawtry*. 
liable  to  the  damages :  So  if  the  hogs  of  J,  were  put  into  the  "TO0* 
prdofB.  and  they  break  into  G's  land,  aftion  lies  againft  ft  ijgP  ^  %QU 
even  though. A*$  fervant  watched  them ;  and  fo  the  owner  had 
a  Jpecial  pofleflion. 

3.   Or   INJURIES   TO   TH£   RIGHTS   OP   FISHERY* 

As  to  this  it  has  been  decided, 


1.  A  man  may  have  a  proper  and  feveral  intereft  as  well  In  Pafe  of  the 

'"  .  -  Royal  fifliery 

the  river  Bat 
in  Ireland.  • 
Dav.  Rep.  149. 


a  fifhery  as  in  water,  or  a  river;  for  a  man  may  grant  aquqm  Royal  filhcry  of 
fa«,  and  the  fifhery  (hall  pafs.  l^irXd    "* 


2.  The  fea  belongeth  to  theKing ;  and  alfo  every  navigable. 
tver,  fo  high  as  the  river  ebbs  and  flows,  is  a  royal  river  j 
br  fo  far  it  is  confidered  as  a  branch  of  the  fea,  and  belonging 
0  the  crown :  but  rivers  not  navigable  are  the  property  of  the 
tfoprietors  of  the  lands  on  both  fides  the  river ;  that  is,  if 
Oth  iides  belong  to  one  owner,  the  whole  river  is  his;  if  to 
*o  perfons,  the  river  is  in  moieties.  But  in  the  cafe  of  the 
pown,  there  is  a  difference  in  refyeSt  to  granting  the  land 
ton  that  of  a  fubje&;  for  by  a  grant  of  the  land  in  the  cJe. 
t  a  fubjed,  the  fifhery  would  pafs;  but  in  the  cafe  of  the 
rown,  by  a  grant  of  the  land  adjoining  a  navigable  ri*er,  or 
>yal  fiibery,  the  fifhery  would  not  pats,  for  it  is  an  inhcrit- 
•ce  in  grof*  in  the  ciown,  and  parcel  of  the  inheritance  of 

C  9  a  the 
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ifct crow*  Ufclf*  twt  it  may  be  fpecUlly*  granted  fy ghmt  if 
tbefijbery  from  the  crown. 

flame  cafe.  Upon  tfrefe  grounds  the  feveral  dlftin&fone  of  the  right*  (rf 

tjh»  mhery  are  formed*  viz.  free  fifhery,  feveral  fiJhccy,  an* 
common  of  fifherjv 

f .  As  to  %fr€$fifht ry>  it  is  the  cxchifive  right  o§  fifcing  in 
aotyigaMeriyex  or  anrtof  the  feat;  and  this  muft  bodaiem 
by  preforipriony  or  gfaat  from  the  crown  j  for 

8.  C.  and  War-  The  right  of  fiftung  in  navigable  rivers  i*  common  tcvatt 
rcn  t.  Mat-  the  king's  fubje£bs  j  and  therefore  an  exclufive  right  muft  be 
t^tJ  deriicd  from  the  grant  of  the  crown,  in  whom  that  exekrift* 

*  Black.  Cea.  right  originally  refided.  But  the  prefcription  fhould  be  as  citt 
i39«  as  the  reign  of  Henry  II.;  for  the  charters  of  king  J  An  and 

Henry  UL  avoid  all  fuch  grants  from  the  beginning  of  the 
reign  of  Richard  I.  and  prohibit  the  fencing  of  rivers  in  fu- 
ture; fo  that  no  grant  of  a  free  fifliery  fhali  be  good,  if  made 
fince  that  timer 


ft  Black.  Com; 
U9- 


Carter  ▼• 
Murcot. 
4  Burr.  21 6* 


Per  L.  Mans- 
field. 
4  Burr  2817. 


Seymour  r. 
Ixi.  Courtnef . 
5  Burr.  2*14. 


Warren  v. 

Matthew. 

Sialk.  137. 

Anon. 

1  Mod.  I0fm 


2.  This  isalfo  the  feme  of  %  jevwvt  fjhrjr  which  isalfo 
an  exclufive  right  derived  in  the  lame  manner,  but  with  this 
additional  circumftancev  that  it  fhould  be  claimed  by  a  perfoa 
who  owns  the  foil,  as  the  land  adjoining  to  a  navigable  river; 
and  it  was  accordingly  held  to  be  good  where  the  plaintiff  in 
this  cafe  claimed  a  feveral  fifhery  m  the  river  Severn,  where 
it  was  navigable,  as  part  of  his  manor  of  Arlingbamy  wfcidr 
adjoined  the  river;  and  recovered  accordingly. 

"  But  it  is  not  neceflary  to  conftitute  a  fevfal  fi/bery,  that 
"  all  other  per jons  Jhould  be  excluded  \  it  is  lufKcient  that  no 
"  perfon  fhall  have  a  co-extenfwe  right ;  for  a  partial  right,  as 
"  to  take  for  a  particular  purpole,  does  not  deftroy  the  nature 
w  of  a  feveral  Mhery.  ° 

As  where  the  plaintiff  was  grantee  of  a  feveral  fifhery,  b<rt 
the  grantor  had  referved  to  himfclfi  the  oyfters  and  fifb  for  his 
own  table;  and  having  declared  aspQifcjfcd  of  z  ftveral fijbirj*. 
the  judge  nonfuited*  him,  deeming  the  right  fo  referved  tort* 
grantor  as  deftroy ing  the  nature  of  a  feveral  fiOiery*  which 
he  fuppofed  fhould  be  exclufive  of  all  others.  But  the  court 
of  King's  Bench  fet  afide  the  nonfuit,  holding  the  do&rine  a*] 
before  delivered  by  Lord  Mansfield. 

But  whsre  a  man  claims  fuch  free  or  feveral  fifhery,  he  muft 
ftlew  his  title,  and  the  anus  lies  on  him;  for  the.  claim  is  de- 
rogatory to  die  common  right  of  the  fubjetSi 

1 
A* 
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Atihe  who  ins  either  of  draft  fpeoies  Of  &b*ry  iMayltov*  Smith  v.  Kemp, 
trefpafs  for  taking  the  fifh,  tor  he  has  a  property  in  them.  5aUtt  *37' 

3.  Commoh  of  Pifcmry  is  *  right  of  fifhing  in  the  waters 
of  another,  in  common  with  others ;  and  it  differs  from  * 
feveraH  fiftrery,  that  in  this  laft  the  owner  has  a  property  in  the  \ 

Mi  before  they  are  caught;  bat  in  the  cafe  of  common  of 
tifcar)  not  till  they  are  taken. 


4.  or  INJURIES  or  THB  rights  of  tolls  and  cus- 
toms. 

Where  goods  haVebeen  diftrained  for  tolls  or  cuftoms,  the 
perfon  whole  goods  have  been  fo  diftrained  may  bring  this 
aflidn  for  die  taking,  in  which  the  right  to  the  tolls  is  tried, 
fiat  the  cafes  tinder  this  head  have  already  been  treated  of  in 
(he  aftion  of  Replevin* 

So  for  unlawful  taking  of  any  thing  for  an  amercement  in 
a  court  leet 


5.  OF   INJURIES   TO   FAIRS   AND    MARKETS. 

1.  Every  one  pf  common  right  h&s  a  liberty  of  coaling  to  Mayor  of 
fcuy  and  fell  without  paying  any  toll,  &c.  unlefs  due  by  cuf-'Nort*l*PlB*. 
ton  or  prescription.    But  if  a  perfon  requires  any  particular  *' wut  107. 
eafemem,  as  a  ftali,  he  muft  have  the  licoriG*  of  the  owner  aStn.  iajo\ 
of  the  foil:  for  the  property  of  the  foil  ftHl  remains  in  th6 

owner  of  the  land,  and  he  dedicates  it  no  farther  to  the  ufe  of 
the  public  than  the  right  of  entry  to  buy  and  fell.  This  fight 
therefore  of  ere&ing  a  ftall  (ot  expoung  things  to  Tale  in  ft 
market  or  fair,  is  called,  a  Stallage,  and  is  a  futa  Which  the 
owner  of  the  foil  has  a  right  to  for  his  permiffion>  If  the? 
ground  is  broken,  it  is  called  Picage, 

If  any  perform  therefore  comes  into  a  market  and  raifes  &  Ibid. 
fcH  without  the  owners  of  the  foil's  leave  fifft  obtained,  this 
aftion  lies  againft  him,  for  he  is  thereby  a  trefpafTer, 

And  it  (hould  feern  that  trefpafs  is  the  only  a£tion \  for  it  is  Mayor  of 
fild  (Stra.  1238.)  that  debt  or  aflumpfit  would  not  lie  for  the  Launcefton'a 
torti  due :  and  it  is  decided  in  this  cafe,  that  goods  brought  to  fj^^  |^ 
a  market  cannot  be  dtftyained  damage  feafant.  £ig  s.  p!"      * 

2.  So  this  a£tiort  lies'  fdt  ert&ing  tables  upon  which  wares' Mayor  of  Nor* 
are  expofed  to  falej  for  it  is  an  ufe  of  the  foil  which  belongs  ™*t.  Swann. 
to  the  owner,  ?nd  mnilaf  to  ftalls  in  the  ufe  made  of  them.     *  JJj^  ***' 

6.^1 
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6*  OF   INJURIES   FROM   HUNTING,    OR   THE  PURSUIT  Of 
GAME,  &C. 

As  to  which  tjiefe  decifions  have  taken  place: 

GsmfliT.  ^   I.  Any  perfon  mzyjujiify  going  upon  the  lands  of  another 

Mynns.  in  purfuit  of  ravenous  be  aft s^  as  foxes,  badgers,  tfr.  but  it  will    | 

Jw.  3*».  notju/lifi  a  perfon  to  break  the  ground  or  dig  for  them;  for  the. 
taking  of  them  is  of  public  benefit.  I 

G*ndry  r.  So  it  will  not  juftify  any  exceffive  or  unreasonable  damage   j 

Fpltham  to  the  land  of  another,  for  the  juftification  is  only  as  to  the    ! 

Trin.  »6  Geo.a.  Mowings  and  (hould  be  done  with  as  little  damage  as  polbk,    * 
Term  Rep.  i34.  ^nd  ^^f^  if  t0  trefpafs  for  fuch  caufe,  the  defendant  juf- 
tifies  as  following  a  fox  or  fuch  beaft,  and  in  fad  has  commit- 
ted unneceflary  mifchief,  the  plaintiff  (hould  make  a  new  at 
fignment  of  the  exceffive  and  unneceflary  injury. 

2.  By  ftatute  22  &  23  Car.  2.  c.  26.  gamekeepers,  pro- 
perly nominated,  or  other  perfons  ( authorised  by  warrant  from 

a  juftice  of  peace)  may  fearch  for  and  ieize  inftruments  far   | 
deftru&ion  of  the  game." 

Under  this  ftatute  it  has  been  held, 

Carpenter*.  I.  That  gamekeepers  in  making  a  fearch,  (hould  haw  I 

Adam*.  juftice's  warrant,  founded  on  an  information. 

Coinb.183.      J 

Rogers  ▼.  2.  A  gamekeeper,  properly  appointed,  has  a  right  If  fcf 

Ca^r"    *        an^  carr*  a  &un  *r     ^ir  i*ftrummt  **  ta*e  Same  **}*&**>  ^  ! 
attrff;  3S7.     a  right  t$kiU  ^  on  bisownfnamn     Therefbie  where  the 

Elaintiff  who  was  a  gamekeeper,  %  had  followed  the  game  off  j 
is  own  manor,  and  the  defendant  took  his  gun  from  him,  I 
frefpafs  was  held  well  to  lie;  for  he  was  intitled  by  law  to  keep 
it,  though  he  had  been  liable  to  the  penalty  for  killing  game  I 
ojF  the  manor, 

3.  By  ftat.  9  Ann.  c.  25.  a  lord  of  a  manor  (hall  appoint  hot 
one  gamekeeper,  and  by  flat.  3  Geo.  1.  c.  n.  the  perfon  fe 
appointed  fhculd  be  either  a  perfon  qualified  himfelf,  or  * 
menial  feryant  of  the  lord,  or  appointed  and  employed  to  kill 
game  for  the  fole  ufe  of  the  lord. 

Per  Cur.  '   This  cjaufc  does  not  prevent  the  lord  of  a  manor  from  ap* 

j  Wiif.  389.  pointing  any  perfon  as  his  gamekeeper,  though  neither  quali- 
fied, nor  a  n^enial  feryant :  for  the  ftatute  never  meant  to  take 
from  lords  of  manors  living  at  a  diftance,  the  power  of  apt. 
pointing  a. perfon  to  kill  game  for  their  ufe, 

7.   Or   INJURIES   TO   HIGHWAYS, 

Sir  John  Lade        By  fetting  out  an  highway,,  the  owner  does  not  part  with 
T.  shepherd-,     the  property  of  the  foil.    And  therefore  Where  the  defend"* 

jftra.1004.  F  "«  ■  QWDei 


TRESPASS.  391 

owned  land  adjoining  to  the  highway,  which  was  the  foil  of 
the  plaintiff,  but  feparated  by  a  ditch,  and  he  laid  a  bridge 
over  the  ditch  to  the  highway,  it  was  held  that,  The  plaintiff 
might  have  trefpafs  for  it ;  for  the  foil  was  appropriated  only 
to  the  purpofe  of  an  highway,  and  it  was  not  lawful  to  ufe  it  , 
jn  aoy  other  manner,  as  the  defendant  had  done, 

3.  OF  TRESPASS  WITH  REFERENCE  TO  THE 
PERSON. 

That  is,  ift,  As  committed  by  officers,  or  perfons  entrufted 
with  fome  authority  by  law:  ?dly,  By  private  perfons. 

\  Injuries  by  officers,  are,  ift,  By  the  Her  iff  and  his  offi- 
cers: 2dly,  By  juftices  of  peace;  jdly,  Byoflfcers  of  the 
excife  or  cuftom*. 


I.    OF  TRESPASS    AGAINST   THE   SHERIFF    OR   HIS   OFFI- 
CERS. 

I.  Where  thefubjefl  matter  of  anjfuit  is  net  within  the  ju-  Terry  ▼  Hun- 
rifiiaim  of  the  court  applied  to  for  redrefs,  every  thing  done  JjjjJjJ1'  go  * 
isabfolutely  void,  and  the  officer  executing  the  procefs  is  acafeof  the 
trefpaffer.     But  where  the  tabjeft  matter  is  within  the  jurif-  Marihalfca. 
didbon  of  the  court,  but  the  want  of  jurifdiclion  is  to  theperfin  *?  £••  7*-  *•  b. 
er  place,  unlefs  the  want  of  jurifdidipn  appears  on  foe  prpcefs 
to  the  officer  who  executes  it,  he  is  not  a  trejpaj/er, 

m  But  in  the  cafe  of  constables,  a  particular  exemption  i$ 
given  by  ftat.  24  Geo.  2.  c.  44.  which  enaAs,  4t  That  no  conr 
u  ftable  (hall  be  anfwerable  for  obeying  a  juftice's  warrant, 
<l  notwithftanding  any  defect  of  jurifdi&ion  in  thejufticewho 
M  iffued  it." 

2.  If  judgment  is  vacated  as  unduly  obtained,  and  reftitu-  Turner  ▼. 
tion  awarded  (as  where  the  writ  of  execution  was  made  re-  Fcte»tc- 
tumable  on  the  eflbign-day,  the  fuit  being  by  bill,  in  which  J  s^?/5' 
cafe  the  execution  was  fet  afide,  and  the  goods  ordered  to  be  Adams 
rcftored)  the  defendant  in  the  firft  action  may  bring  trefpafs  Sparry, 
againft  the  plaintiff  for  taking  the  goods;  for  by  vacating  the  *  waf"  lSS* 
judgment,  it  is  as  if  it  had  never  been;  but  it  is  otherwife 
*f  a  judgment  reverfedfor  error,  for  then  no  adion  lies,  for  it 
J«  the  fault  of  the  court;  but-  an  irregular  judgment  is  the 
fault  of  the 'plaintiff,  or  his  attorney.     But  in  fuch  cafe  of  an 
irregular  judgment,  no  action  lies  againft  the  officer,  for  he 
is  juftified  by  the  writ. 


So 


39*  TRESPASS. 

s  Wilt  384.  So  that  the  njle  as  to  justification  under  proce&.of  any 

court  is,  That  if  the  court  has  juriftiiftion,  but  their  pro- 
ceedings are  irregular,  trefpafs  lies  sjgainft  the  plaintiff  in  the 
action  for  talcing  the  goods,  but  not  againft  the  officer:  but 
if  the  court  has  not  jurifdi£tion,  the  officer  is  liable. 

Sanderfon  ▼.         3.  If  a  fieri  facias  is  dire&ed  to  the  fheriff  to  take  the 

•  Kbd^Rir*11' g0(xls  of  a  P*™11  m  cxccution»  and  hc  direfits  his  warrant  to 
|ja#  p*  bis  hailiffs  for  that  purpofe,  if  they  take  the  gouts  of  ewtbtr 
%  wilf.  309.  Pfrfan  ty  miftake,  trefpafs  lies  againft  the  fieriff\  for  he  a 
s.  C.  liable  for  the  ads  of  his  officers  afting  under  colour  of  his 

Askworth  t.     aujthority.  ! 

Dougl.41,  S.P.  I 

As  it  therefore  often  happens  that  the  goods  of  a  perron 
againft  whom  a  fieri  facias  is  expe&ed,  are  conveyed  my>     j 
or  transferred  by  bill  of  falej  how  far  the  property  remains  in 
fuch  cafe,  is  fettled  by  the  Statute  fff  Frauds^  29  Car.  2.  5.       | 


Cro.Elii.  174.      By  the  common  law  the  goods  of  the  defendant  were     ! 

Id-  4+°*  bound  from  the  tsfle  of  the  writ,  and  therefore  if  the  d«feo-     , 

dant  had  aliened  his  goods  after,  or  on  the  day  of  the  tefte  of 
the  writ  of  execution,  the  ftieriff  might  take  the  goods  in  the 
hands  of  a  pur  chafer.    It  was  therefore  ena&ed  by  that  h-     | 
tute,  (c  That  the  goods  fhould  not  be  bound  from  the  teft^ 
"  but  from  the  delivery  of  the  writ  to  the  fherjrV,  who  is  to     j 
tt  indorfe,  on  receipt  of  it,  the  day  and  month  on  which  be    j 
"  received  it." 

Per  Hardwick,  jm  Under  this  ftatute  it  has  been  held,  That  neither  before 
%  E  Caf  Ab  t*le  ^atutc  °^  tou&s  nor  Gnce,  is  the  property  of  the  goods 
3gx?'  *  '"altered,  but  remains  in  the  defendant  till  execution  executed'- 
and  the  meaning  of  thefe  words,  That  the  goods  (hall  be 
bound  from  the  delivery  of  the  writ  to  the  fherifF,"  is,  That 
after  the  writ  is  fo  delivered,  if  the  defendant  makes  any  at 
fignment  of  his  goods,  except  in  market  ovcrty  or  by  becoming 
a  bankrupt,  which  is  an  alignment  in  law,  the  fherifF  may 
take  them  in  execution. 

Comb.  t+$.  a.  This  ftatute  relates  only  to  protect  the  goods  in  thf 

Anon.  hands  of  purchasers*  tfa^t  is,  to  cafes  where  the  goods  arcjW 

*  Vent.  4i8.      ^  jfl£.  for  if  the  party  dies  after  the  tefte,  but  before  thf 

delivery  of  the  writ  to  the  fberirT,  the  goods  are  bound  in  the 

)>ands  of  his  executors;  for  fuch  is  not  a  change  of  property 

by  Ale,  of  for  a  valuable  confideratiopu 

Per  Lord  Holt.      3.  So  if  a  writ  of  execution  is  delivered  to  the  fheriff,  ani 

I-ordRaym.      fa  defendant  becomes  a  bankrupt  before  it  is  executed,  the  exe* 

a,J**  cution  is  thereby  fuperfeded,  and  the  goods  not  bound  by  the 

delivery,  for  the  property  ceafes  to  be  in  the  bankrupt  from 

the  time  of  the  aft  of  bankruptcy  committed, 

«But 
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,  "  But  in  fuch  cafe  th$  flieriff  {hall  not  be  made  a  trefpafier 
*  by  relation,  for  any  fubfequent  dil^ofal  of  them*  though 
<c  hfe  *ould  he  futjett  to  an  a&ion  oF  trover." 

For  where  the  $6ods  of  a  trader  were  taken  in  execution,  Smith  v.  MHk* 
sfter  an  aft  of  bankruptcy  committed  by' the  defendant,  who  x  Tcm  **** 
was  fheriff,  but  before  the  faie  the  commffllon  was  fued  out* 47Sm 
and  a  provifional  affignment  made,  of  which  he  had  notice, 
but  jiotyithftanding^  he  ibid  the  goods $  this  aflion  was  held  not 
to  lie,  though  trover  might;  for  the  taking  was  rightful  and 
legal,  and  the  converfion  only  unlawful,  he  having  had  notice 
that  the  property  was  changed. 

4-  So  thedatute  extends  not  U  bind  the  Hng>  for  he  is  not  Pod  eh.  of TW 
flamed;  and  by  ftatute  33  //.  8.  c.  39.  If  the  king  and  afub-  ▼«•»  vid.  for 
jca  have  both  anions  againft  the  fame  perfon,  the  king's  ex-  ^StoSL 
etution  fhall  have  plac$,  provided  his  fuit  was  commenced  at  ° 
any  time  preceding  the  judgment  given  for  the  other  perfon >  anji 
therefore  the  goods  are  liable  in  fuch  cafe,  in  whofe  hand* 
foever  they  be. 

5.  But  though  poffWRon  be  regularly  taken  of  goods,  yet  Reed  t.  Hani* 
the  officer  mufl  remove  them  to  a  place  offafe  cujlody^  in  a  proper  fon- 
tpne\  for  Where  he  kept  pofleffion  of  them  on  the  premiffes,  ***.*♦ 
iinder  an  attachment  from  an  inferior  court,  for  anunreafon-  "  * 
Ale  length  of  time,  viz.  Ax  months,  he  was  held  to  be  a 
trdpaffer  ab  initio. 

&  It  is  not  lawftd  for  the  (heriflF,  or  hts  officers,  to  break  Smayne'*  cafe, 
li*  boufo  of  feny  perfon  to  execute  procefe  of /f.y&.  againft  the  JC0.91. 
goods,  or  capias  againft  the  perfon,  at  the  uiit  of  a  fubje&; 
and  if  the  fheriff  or  his  officers  do  fo,  he  is  a  trefpalTer,  and 
liable  in  this  suftion. 

But  this  privilege  is  only  confined  to  the  perfon  or  goods  S.  <£. 
ef  the  owner  -of  the  h6ufsy  or  fuch  as  are  brought  there,  with-* 
put  fraud  or  101101,  and  therefore  {hall  not  prote&  the  perfon 
or  goods  of  any  ether  which  are  brought  there  to  prevent  a 
lawful  execution  j  and  therefore  in  fuch  cafe,  after  denial  and 
tqwfti  the  fheriff  may  break  doors  to  do  the  execution.  But 
in  fuch  cafe  a  demand  of  the  delivery  of  the  goods  is  neceflary, 
for  if  he  breaks  the  houfc  without  making  fuch  demand,  he  is 
atie(paffer. 

t   7.  Things  fixed  to  &e  freehold  cannot  be  taken  in  cxecu-  Day  v.  Bifbitch. 
tion,  and  therefore  for  fuch  taking  trefpafs  will  lie.  Cro- Eli2'  374* 

8.-  A  fieri  facialis  de bonis  &  catolKs  debitoris,  and  therefore  ButterN  P.$t* 
under  it  the  debtor's  goods  only  can  be  taken  in  execution.     But  Br^°°  ▼•  Cok. 
a  levari  facias  is  de  exitibus  terr*y  and  therefore  under  it  the         *95' 
fbcr'iff  may  take  the  cattle  of  a  ftranger  levant  and  coucbant^ 

for 
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for  they  arc  the  iflues  of  the  land  (St  fPe/l.  2.  c.  32.  l  (jjf. 
433-)  and  the  land  is  debtor.  And  fuch  is  the  cafe  of  tenants 
in  common,  or  commoners;  for  their  cattle  may  be  taken  oa 
the  land)  unlefs  their  title  be  found  by  inquifition,  or  till 
avoided  by  monjlrans  de  droit  The  law  in  this  cafe  is  the  fame 
as  if  the  taking  was  under  an  outlawry. 

2.   OF  TRESPASS    AGAINST   JUSTICES  OF  PEACE,  OR  PM- 
SONS   ACTING    UNDER   AUTHORITY   FROM  THEM. 

1.  Thefe  are  alfo  fiibjeS  to  this  action,  if  by  any  illegal 
proceeding  they  take  the  goods  of  any  perfon.  But  as  to 
juftices  of  peace,  it  is  enaded  by  ftatute  27  Geo.  2.  f.  20. 
u  That  in  all  cafes  where  a  iuftice  of  peace  is  itnpowcrcdbj 
c<  an  a£t  of  parliament,  made  or  to  be  made,  to  ifliic  a  war- 
c<  rant  of  diftrefs,  it  fliall  be  lawful  for  him  in  fuch  warrant 
c(  to  order  the  goods  diftrained  to  be  fold  within  a  certain 
w  time  limited  by  fuch  warrant,  fo  that  it  be  not  Ms  than 
u  four  nor  more  than  eight  dap,  unlefs  the  money  for  which 
"  the  diftrefs  was  made,  and  all  charges,  be  fooner  paid.'1 

Pidfieldv.  And  note,  That  a  warrant  ex  vi  termini  only  means  an 

Cabball.  authority;  therefore  if  under  the  hand  of  a  jufticc,  itisfuf* 

Tr.^i6,i7C.  a.  fic;entj  without  being  under  feal,  unlefs  particularly  required  | 
BuUcr  N.P.  83.  Dy  a<a  of  parliament. 

2.  "  A  conftable  to  whom  a  warrant  is  directed  muft  aft 
"  within  his  diftrid,  or  he  (ball  be  liable  to  an  aflion  of 
«  trefpafo" 

BUtcher  r.  To  trefpafs  for  entering  the  plaintifPs  hpufe,  the  defendant  | 

Kemp.  juftified  under  a  juftice's  warrant  to  fearch  for  nets:  the  war-  , 

*H  Black  lUp.  rant  ^  produced,  and  appeared  to  bedire&ed  «  to  the  con-  | 
,s*  ftable  of  ShipboriUy  Samuel  Carter,  and  to  all  other  officers  , 

of  the  peace  of  the  county  of  Kent-"  evidence  was  given,  j 
That  the  defendant  was  borfliolder  of  Little  Petkham,  which 
*  adjoined  to  the  hundred  of  Shipborne,  in  which,  the  plaintiffs  ; 

houfe  was :  it  was  contended  for  the  defendant,  that  he  was  a 
conftable  for  the  county,  and  came  under,  the  general  direc- 
tion of  "  All  officers  of  the  peace  of  the  county  of  Kent:9 
but  it  was  refolved,  That  thefe  words  were  to  betaken  rd' 
dendofingulafmgulis\  that  is,  That  each  conftable  (hould  a& 
within  bis  own  diftrid,  and  could  not  a£k  by  law  out  of  it, 
without  being  a  trefpafler. 

3.  The  third  cafe  of  actions  againft  officers,  arc  dwfe 
founded  on  the  revenue-laws. 

,    •     -  .     3.01 
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3.  OF   TRESPASS   AGAINST   OFFICERS   OF  THE  EXCISE  OR 

CUSTOMS. 

•  1.  By  ftatute  13  &  14  Car.  2.  c.  11.  §  5.  "  Any  perfon 
**  authorized  by  writ  of  afftftance  out  of  the  court  of  Excbe- 
tt  query  may  (taking  a  conftable  or  other  officer  with  him) 
u  in  the  day-time  enter  any  houfe  or  place;  and  in  cafe  of  re- 
u  fiftance,  break  open  doors,  chelts,  or  packages,  and  feize 
44  any  uncuftomed  goods  he  fhall  find  there." 

1.  Under  this  ftatute  it  has  been  held,  That  trefpafs  lies  Bruce*, 
againft  cuftom-houfe  officers  for  entering  the  houfe  of  any  per-  *!jS?*j 
fon  to  fearch  for  fmuggled  goods,  if  none  are  founds  for  the  3  1% 

officer  does  it  at  his  peril.    "2.  Though  the  officers  have  aRedJhaw*. 
writ  of  affiftance,  yet  if  they  have  no  conftable  with  them,  they  Brook, 
are  trefpaflers  even  if  fmuggled  goods  have  been  found.     3.  *  ^^  4°3% 
And  though  they  have  with  them  a  conftable,  yet  if  he  was 
not  conftable  of  the  place  where  the  fearch  was  made9  they  arc 
trefpaflers. 

**  And  no  cuftom-houfe  officer  has  a  right  to  feize  goods 
€<  Jiable  to  duty  before  they  are  landed,  or  offered  to  fale." 

For  where  the  plaintifPs  (hip,  lving  in  the  Thames^  with  Smyth  ▼• 
butter  on  board  from  Ireland^  the  defendant,  a  cuftom-houfe  R£CJfW* 
officer,  went  on  board,  and  before  the  hatches  were  opened  or*       'w* 
hulk  broken^  or  any  goods  landed  or  offered  to  faUj  fei^ed  the 
butter  as  contraband :  the  court  were  on  a  cafe  referved  all 
of  opinion,  That  the  feizure  was  unlawful,  as  the  goods  had 
not  been  landed  or  expe-fed  to  fale;  and  they  grounded  their 
opinion  on  ftat,  18  Oar.  %.  2  &  20  Car.  2.  7. 

*•  In  fearches  by  excife  officers  for  goods  which  have  not 
paid  the  duty,  by  nighty  the  prefence  of  a  conftable  or  peace- 
officer  is  required  by  ftatute  8  Ann.  c.  9.  and  flat.  10  Ann. 
f.  19.   §  12. 

Where  fuch  fearches  are  made  bv  excife-officers,  the  con-  Hflly.  Biptet. 
liable  or  peace-officer  inuft  be  of  the  place%  where  the  fearch  is  «  Black. Rep, 
made;  it  is  not  fufficieitt  that  the  perfon  accompanying  them  I73J* 
is  an  officer  by  reputation*     As  here,  where  it  appeared  that  the 
perfon  had  formerly  been  headborough  of  a  pariih,  and  had  a 
board  over  his  door  with  that  name  on  it,  but  was  out  of  of- 
fice, and  was  by  miftake  applied  to  by  the  excife-officers  in 
their  fearch,  they  were  adjudged  to  be  guilty  of  trefpafs. 

v. 

3.  Though  an  officer  proceeds  regularly  in  the  feizure  of  Legiife  r. 
Snoods,  yet  it  depends  on  the  condemnation,  whether  the  taking  Champante. 
+  ■  2  fhafi**1*-*** 
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(hall  be  deemed  legal  or  not;  for  if  the  goods  are  not  con- 
demned, he  is  a  trefpafler. 

By  ftatute  10  Geo.  I.  §13.  c.  10.  power  is  given  to'  offi- 
cers of  excife  to  fearch  at  all  times  of  the  day  entered  ware- 
Boftock  t.        houfes  or  places  for  tea,  coffee,  &c.    But  private  houfes  can 
fiaimderi.         only  be  fearched,  on  oath  of  the  fufpicion  before  a  conomiffi* 
I  Wilf.  434«     oner  or  juftice  of  peace,  who  can  by  their  warrant  authorize 
a  fearch.     Under  fuch  a  warrant  obtained  by  the  officer,  on 
his  own  oath  of  fufpicion,  if  a  fearch  is  made  in  a  private 
houfe,  and  no  goods  found,  the  officer  is  liable  to  an  adion 
of  trefpaJs,  and  the  warrant  ffaall  be  no  juftification  ;  for  the 
commiffioners  have  no  power  to  inquire  into  the  ctrcuja» 
ftances,  and  the  officer  takes  the  whole  on  himfelf, 

Bm*  ▼.  Cooper  But  this  cafe  has  been  iince  over-rulfd,  and  it  was  in  this 
**i*L  b  ca^e  decided,  That  in  an  a&ion  of  trefpafc  againft  an  officer 
IJ/rm  Rcp'  of  excife,  for  entering;  the  plaintiff's  houfe  under  a  warrant 
of  two  commiffioners  founded  on  flat.  10  Geo.  1.  c.  ia  to  fearch 
for  concealed  goods,  but  Hone  were  found*  that  the  dsfendwd* 
were  not  trejpaffers*  the  a£t  itfelf  being  legal ;  but  that  the  only 
remedy  was  by  an  a&on  on  the  cafe,  for  obtaining  and  exe- 
cuting the  warrant  from  bad  motives. 

Scott  t.  She*.  4.  But  a  condemnation  of  the  goods  feized  in  the  Court  of 
mtn  &  *l.  Exchequer  is  fo  conclufive,  and  alters  the  property  fo  eftdu* 
%  BUck-  Rep.  ^1^  fat  neither  trefoafs  nor  trover  will  after  lie  againft  the 
*77*  officer;   for  if  an  adtion  would  lie  againft  the  officer,  the 

goods  being  bound  by  the  condemnation,  the  judgment  againft 
the  goods  would  be  defeated  by  fuing  the  officer. 

Home*.  ic  Though  It  (hould  feem  that  this  is  only  in  the  cafe  of 

Boofey.  "  officers  feizing  within  their  own  department;"  for  where  a 

4  Str*  95a.      perfon  not  the  proper  officer  made  a  feixure,  he  was  held  liable 
to  this  action,  though  the  goods  had  been  condemned. 

H«nft»w  ▼•  But  a  condemnation  of  the  goods  is  only  conclufive  evi- 

PWafonce.  dence  in  favour  of  the  officer,  when  it  is  made  in  the  Court  of 
%  Black  Rep.  Exchequer ',  and  does  not  extend  to  any  other  condemnations 
"H*  by  inferior  jurifdi&bns,  as  the  boards  of  excife  and  cuftoms* 

For  in  this  cafe,  after  a  condemnation  by  the  board  of  excife, 
the  owner  of  the  goods  recovered  in  trefpafs  againft  the  offi- 
cers and  their  fentencc  was  adjudged  not  to  be  conclufive 
evidence* 

5.  Wkctt 
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'  Where  goods*  are  fei2ed,  the  queftion  often  turns  upon 
#fcom  -die  onus  probandi  the  payment  of  the  duty  lies. 

'    Before  the  ftatute  6  G*  i.  c.  %i*  if  an  officer  went  into  a  Per  De  Grey* 

trader's  houfe  to  make  a  fearch,  an  action  lay  againft  him  Ch.  J. 

for  tfte  trefpafs*  unlefs  he  could  prove  that  the  goods  there-  *  Bladu  R<*' 

in  were  forfeitable.    It  was  therefore  provided  by  this  fta-   *** 

tute>  u  That  the  officer  (hould  be  protected  who  ads  bona 

M  fide,  and  on  probable  preemption,  even  though  he  mif- 

€C  takes  in  the  following  cafes :     I.  Where  goods  are  on 

€C  board  a  boat,  without  an  officer.      2.  Where  they  are 

tt  coming  by  the  water-fide.      3.  Where  there  is  credible 

•*  information.    In  all  cafes  of  feizure  under  thefe  circum- 

c<  fiances,    as    the  officer  is  not  liable  to  an  a&ion,    the  , 

w  owner  may  apply  to  the  commiffioners,  who,  on  proper 

"  circumftances  appearing,  will  reftore  the  goods.    If  the 

<c  owner  does  not  apply,  the  officer  proceeds  to  condem- 

**  nation  in  the  Exchequer  by  profecution;  and  in  fuch  cafe, 

**  byfi&  4*>  the  proof  of  the  payment  of  the  duties  lies  on  the 

**  owner,  wb$  claims  them  in  the  Exchequer"      This  claufe 

confining  the  mode  of  proof  only  to  cafes  where  application 

bead1  been  made  to  the  commiffioners,  was  made  general  by 

ftatute  12  G.  1.  c.  2%.fe£tion  8.  which  ena&s,   «  That  in 

•*  all  cafes  where  foreign  goods  are  feized  for  non-payment 

**  of  duties,   &c«    and  any  difpute  mall  arife  thefcon,   the 

«*  prorf  of  payment  Jhall  lie  on  the  owner  or  claimer  of  the 

**  £*o&j  and  not  on  the  officer  who  has  made  the  feizure." 

Tb<fe  ftatute*  relate  only  tojuitsfof  condemnation  in  the  Salomon  ▼, 
Exchequer  \  but  in  a&ons  of  trefp&fe,  brought  by  the  owner  Gordon  ▼  ale. 
of  the  goods  againft  the  officer,  the  proof  of  the  non-pay-  J  Black'  Rc?' 
mtiic  lies  m  the  officer  who  feized  the  goods.  IJ' 

The  feizure  in  the  laft  cafe  was  of  goods  for  non-payment  Henihaw  ▼. 
of  the  Cu/hm-b*uje  duties;  but  the  feme  dexftrine  was  held  Pl«iance„ 
ia  the  prefent  caie,  on  a  feizure  for  non-payment  of  the  du-  *  Black* RcP 
tics  af  *xcifey  viz.    that  the  onusprobandi  the  non-payment  of II74* 
the  duties,  lay  on  the  officer* 

By  ftatute  10  Get*  1.  c.  10.  the  proof  of  payment  of  the 
excifc-duties  on  tea,  coffee,  and  chocolate,  is  laid  on  the 
owner  or  claimer  in  the  Exchequer *  but  it  extends  nor  to 
of  ttrefpafs. 


And  the  fame  proof  lies  on  the  owner  or  claimer  in  the 
-cafe  of  feizure  of  foap  and  candlesy  by  ftatute  23  Geo.  2. 
€.  ai.  which  alfo  relates  only  to  information*  in  the  Ex- 
chequer. 

6.  By  ftatute  17  Geo.  2-  u  all  aftions  againft  revenue- 
**  officers  for  any  thing  done  in  execution  of  their  office, 

«  muft 
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u  muft  be  brought  within  three  months  after  the  offence 
"  committed,  and  be  laid  iu  the  proper  county  where  ta* 
«  fad  happened." 

Ballard  t.  But  though  tile  writ  has  bun  find  out  in  a  county  where  the 

Whitfield.        offence  was  not  committed,  yet  if  plaintiff*  declares  in  the 
Son^Wowrlu  county  where  it  was  committed,  it  is  good  within  the  ftatute. 

Guildh.  Pafc. 

•7  O*  j.  7.  By  ftat.  19  Geo.  2.  34.  fe&.  16.  it  is  enaded,  «*  That 

w  \f  the  judge  certifies  on  the  record  that  there  was  pro- 

cc  bable  caufe  for  fuch  feizure,  that  in  that  cafe,  befide  the 

"  plaintiff's  (hip  and  goods  fo  feized,  or  the  value  of  them* 

"  he  (hall  not  be  entitled  to  above  two-pence  damages,  and 

«  no  cofts." 


Sullivan  v« 
Montague. 
Deoglai  ioa« 


Baldwin  v. 
Tankard. 
H.  Black*. 
Rep.  a8. 


Entick  y.  Car- 
rington. 
2  WilC  «75« 


Under  which  ftatute  ithasbeenhjeld, 

I  ft.  That  this  certificate  may  be  given  at  any  time  after 
the  trial.  2dly,  That  if  a  fentence  which  was  in  favour 
of  the  captor,  is  afterwards  reverfed  in  a  fuperior  court, 
•  and  then  the  owner  brings  this  adion  againft  the  captor,  a 
certificate  from  the  judge  of  the  fuperior  court  of  appeal  is 
good  within  the  ftatute. 

By  ftat,  23  Gee.  3.  a  like  power  is  given  to  the  judges  to 
certify  where  the  feizure  has  been  under  the  excife  laws, 
c<  But  it  was  in  this  cafe  refolved,  That  the  judge  could  only, 
certify  where  the  action  was  for  the  feizure  of  the  goods,  not 
where  it  was  for  other  injuries  accompanying  the  fetzu^e.,,* 
As  where  it  was  for  breaking  and  entering  the  plaintiff's 
houfe,  breaking  his  locks,  and  feizing  the  goods;  it  was  re- 
folved, That  the  judge's  certificate  of  probable  caufe  mould 
not  deprive  the  plaintiff  of  his  full  cofts. 

4.  A  general  warrant  from  a  fecretary  of  ftate  to  feize  the 
perfon,  papers,  &c.  of  any  one  is  illegal ;  and  this  action 
will  lie  againft  the  meffengers  a&ing  under  it,  for  entering 
into  the  plaintiff's  houfe,  and  feizing  his  papers. 


Perkins  ▼. 
Pro&or  &  al. 
3  Wilf.  3&1. 


2.   OF   TRESPASS   AGAINST   PRIVATE   PERSONS. 

I.  Trefpafs  lies  at  the  fuit  of  a  perfon  againft  whom  a  • 
commiffion  of  bankruptcy  has  been  fued,  he  not  being  an 
object  of  the  bankrupt  laws,  againft  the  affignees  under  tbe 
commijpony  for  taking  poffeffion  of  his  houfe,  goods,  &e. 
for  the  commiffion  is  void,  and  of  confequence  the  taking 
is  without  authority;  and  the  perfon  whofe  property  has  Co 
been  invaded,  is  intitled  to  a  remedy :  for  every  man  fhould 
in  applying  to  courts  of  limited  jurifdi&ion  know  their  ex- 
tent, and  jurifdidtions  are  circumfcribed :    ift,  With  regard 

to 


TRESPASS.  399 

Xophai  as  a  leet  or  corporation :  fo  that  the  caufe  of  adton  Hard.  480. 
fouft  aWfe  within  them.     2dly,   With  regard  to  the  fubjecl  C*£eo!  the 
1aaritr\  as  queftions  on  exciie.     3<lly,  With  regard  toper-  MaHhaifoa. 
jm\  as  in  the  cafe  of  the  Marjbaifea :  fo  in  the  prefent,  the  I0  Co* 
perfon  declared  a  bankrupt  not  being  an  objeft  of  the  bank- 
rupt laws,  is  not  .within  the  jurifdidion  of  the  commiffi- 
oners.    And  in  all  thefe  cafes  where  the  court  hold  cogni- 
sance of  matters  not  within  their  jurifdidion,    their  pro- 
ceedings are  void,    as  coram  n$n  judice ;    and  trefpafs  lies 
either  againft  the  officer  (as  before)  or  againft  the  perfon  who 
applies  to  their  jurifdi&ion,  and  ads  under  their  deciflons. 

2.  Search  warrants,  if  ifliied  on  proper  application,  are  Hale's  P.  C. 
legal,  but  muft  iffue  under  thefe  reftri&ions :  as,  ift,  There  150. 

ihuft  be  an  oath :  2.  The  grounds  declared :  3.  It  muft  be 
executed  in  the  day-time  by  a  known  officer :  4.  In  the 
prefence  of  the  party  informing.  And  though  all  thefe 
precautions  be  obferved,  the  perfon  on  whofe  fuggeftion 
and  information  the  warrant  iflued,  is  liable  to  an  action  of 
frefpafs  if  nothing  is  found,  for  breaking  and  entering  the- 
houfe,  for  he  is  juftified  or  not  by  the  event :  but  it  (hall  at 
all  events  juftify  the  juftice  who  grants  the  warrant,  and  the 
conftable  who  executes  it,  for  it  is  granted  on  oath. 

3.  By  ftatute  6  Ann.  c.  18.  <c  Guardians,  truftees,  huf- 
M  bands  feifed  in  right  of  their  wives  and  tenants  per  outer 
u  vie,  holding  over  without  Confent,  after  determination  of 
u  their  interefts,  are  made  trefpaflers." 

5.  If  a  lunatic  commits  a  murder  or  felony,  he  (hall  not  Weave*-  v. 
be  punifhed ;  for  it  muft  be  done  animo  felleo :  but  if  he  com-  Ward, 
mits  a  trefpafs,  either  to  the  lands  or  goods  of  another,  this  *ob* I34, 
aaion  will  lie.  .  Arg' 


4-  FOR  WHAT  INJURIES  TRESPASS  WILL 
NOT  LIE. 

1.  c<  Trefpafe  will  not  lie  againft  a  mere  mtmjlertal  of- 
u  ficer  far  any  thing  done  merely  in  purfuance  of  his  duty, 
M  though  it  is  fomewhat  in  fupport  of  a  wrong,  but  a  wrong 
u  to  which  he  is  no  way  neceffary  or  aireming." 

As  where  a  diftrefs  was  tortioufly  taken,  and  impound-  Baffin  r. 
ed  in  the  pound,  of  which  one  of  the  defendants  was  keeper,  Powell  &  al. 
and  an  action  was  brought  againft  thofe  who  took  the  diftrefs  c?™?*  47$- 
and  the  bound-keeper  jointly.     The.adiion  was  held  not  to  lie 
againft  himy  for  he  afted  merely  minifterially,  and  was  no  - 
way  concerned  in  the  tort. 

But 
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t,  q  But  it  was  farther  the  opinion  of  die  court  In  this  cafe, 

That  if  he  had  exceeded  bis  duty  and  ajt/ted  in  the  ivreng, 
that  he  would  be  a  party  in  the  treQ>afs;  and  that  their  an  ac- 
tion would  Ke  againft  him. 

2.  By  ftat.  I  &  2  P.  6f  M  c.  12.  "  No  diftrefr  fhaff 
<c  be  driven  out  of  the  hundred,  except  it  be  to  a  pound 
iC  overt  within  three  miles  of  the  place  where  taken,  and  in 
"  the  lame  (hire ;  neither  fhaff  aiftrefles  be  impounded  in 
"  different  places,  under  penalty  of  one  hundred  shillings, 
"  and  treble  damages," 

Qimbart  t.  If  the  perfon  diftraining  impounds  the  cattle  in  another 

PcUk.  county,  he  is  not  a  trejpaffery    for  the  taking  was  lawfid; 

%r^L  'ft  **  but  lt  ful)je&9  him  t0  $c  Penalty  of  the  ftatutfe  I  &  2  PbiBp 

Y^^v'  t*  Maryy  c.  12.  or  an  a&ion  on  the  cafe  on  the  ftatute  of 

3  Ley.  40:"  '  MarlbridgOs 

LynaeT.  3«  So  trefpafe  will  not  lie  fir  taking  an  excej/he  eEfirofs \ 

Moody.  for  trefpafs  will  not  lje  where  the  firft  entry  or  takirig  was 

aStra.  8;i,      lawful,  as  here  rent  being  due,  and  there  being  no  Utbfe- 

•quent  abafe,  the  remedy  mould  be  zfpeciat  atlion  founded  on 

thejiat.  of  Marlbridge^  chap,  4. :    for  at  common  law  a  man 

might  take  a  diftrefs  of  more  value  than  the  rent,  as  k  was 

but  in  the  nature  of  a  pledge, 

Afcyn  83.  4.  "  Trefpafs,  vi  et  drmi$r  does  not  lie  againft  teffie  for 

€<  years  for  cutting  down  timber  trees^  and  carrying  them  axvay, 

H  UkemW    "  an^fi^nZ  t^tm '"  but  **"  a^er  having  cut  them*  he  (offers 

cafe.  *  them  to  lie,  fo  as  to  give  time  for  the  property  of  the  divided 

4  Co.  69.  chattel  to  fettle  in  the  leflbr,  there  trefpafs  will  lie,  for  it  is 

not  one  continued  aft;  and  befides  that,  leflee  for  years  has 

Ctl\j  7U       a  Special  intereft  in  the  trees  for  repairs  and  fhade :  but  if  the 

itt.  57.  a.  jca£  ^aj  keen  wjt^  an  exception  of  the  trees  to  leflbr,  there 

if  leflee  cuts  them  he  is  a  trefpafler,  like  as  ieflee  at  will, 
againft  whom  trefpafs  will  lie  for  cutting  trees ;  for  fuch  ads 
determine  his  will.  But  as  againft  tenant  by  fufferance, 
leflbr  cannot  have  trefpafs  before  entry. 

Glcnhamr.  <  But  even  though  the  trees  are  excepted  in  a  leafe  for 
Heoby.  years,  yet  if  they  are  dejlroyed  of  Jpoiled  by  le/fee's  cattle  break- 

*  Lord  Raym.  mg  or  topping  them,  no  adion  of  trefpals  will  lie,  for  the 
73 9~  defendant  had  the  ufe  of  the  foil,  and  the  injury  was  done 

in  the  enjoyment  of  that  to  which  the  defendant  had  ride, 

and  without  his  fault. 

5.  <c  Wherever  the  law  allows  an  entry  on  the  land  of 
u  another  for  a  particular  purpofe,  as  being  for  the  good  of 
«  the  public,  trefpafc  will  not  lie." 

As 
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As  Is  tht  cafe  of  highways  which  if  they  become  impaffa-  AbfofT.French, 
We,  as  by  the  overflowing  of  a  fiver  or  other  caufe*  paffen-  *  show-  a*-  c 
gers  may  juftify  going  on  the  adjoining  fields :  but  the  cafe  is  Taylor3*.        ' 
different  of  a  private  way  over  the  land  of  another;  for  there,  Whitehead. 
if  the  way  becomes  impaiTable,  the  perfon  who  is  intitled  to  Douglai  716. 
the  way  cannot  juftify  going  on  the  adjoining  lands :  for  the 
grant  of  a  way  is  only  in  a  particular  line,  not  to  the  right  or 
left,  and  the  grantor  is  not  obliged  to  repair, 

6.  Trefpafs  will  not  lie  againft  the  owner  of  an  eftray  for  lMy  Hatton  ▼. 
taking  him  off  the  lands  of  the  lord  of  the  manor  who  had  Co,C8* 
feized  him,  without  paying  for  his  keeping;  for  the  ownfer  ^j^I'6S,lln" 
had  the  property,  and  the  lord  may  have  cede  for  the  keeping,  Tr.perPalsiof, 
though  he  might  have  detained  him  till  paid. 

<c  This  Cafe  decides  that  the  owner  of  an  eftray  may  take 
tt  him  off  the  lands  of  the  lord  of  the  manor  without  Under 
"  of  fatisfa&ion;  but  it  has  been  clearly  adjudged,  That  he 
"  may,  Where  he  tenders  fatisfaftion,  &c.  and  the  following 
u  points  been  adjudged :" 

1  ft,  That  without  telling  any  marks  or  making  any  proof  Henley  ▼* 
of  die  property  (which  may  be  done  at  the  trial)  that  the  Walfli. 
owner  may  feize  his  horfe,  Sec.  Which  was  the  eftray,  wherever  %  Salk-  **6' 
he  finds  him.     idly,  That  in  pleading,  it  is  fufficient  for  him 
to  (ay  that  he  tendered  amends,  without  exprejjing  any  fum  cer- 
tainj  as  he  muft  do  in  pleading  tender  of  amends  for  a  trefpafs ; 
and  the  reafon  of  the  diverfity  is,  that  in  the  latter  cafe  he  is 
a  wrong-doer;  but  the  owner  of  the  eftray  is  not  a  wrong- 
doer, and  it  is  impoffible  he  (hould  know  how  long  the  eftray 
had  been  in  the  lord's  cuftody,  or  what  would  be  a  proper 
Jatisfa&ion,  and  therefore  pleading  generally  (hall  be  allowed* 

7.  Trefpafs  will  not  lie  againft  the  mafter  or  feamen  of  a  Roust. Haffard* 
king's  fliip  or  privateer  for  taking  a  veffel  as  prize  on  the  feas, atthc  Cockptf, 
which  capture  is  afterwards  found  to  be  illegal,  and  the  (hip  \l^u^u 
been  adjudged  not  to  be  a  lawful  prize  in  the  court  of  admi-  pougiitiSo. 
raltv:  for;  queftions  of  prize  or  not  prize  belong  exclufively 
to  the  court  of  admiralty;  and  where  it  has  jurifdi&ion  of  the 
principal  queftion,  it  (hall  alfo  have  it  of  the  incidental  ones; 
and  befide,  the  court  of  admiralty  gives  damages,  &c.  for  the 
detention :  therefore  they  (hall  not  alfo  be  recovered  in  the 
courts  of  common  law* 

Therefore  where  one  who  had  letters  of  marque  in  theTnr*^an<! 
Dutch  war,  took  an  Oftender  for  a  Dutch  (hip,  and  brought  f^eVV*'1* 
her  into  harbour,  and  libelled  her  as  a  prize,  and  there  was  g^ 467?  &c» 
a  fcatence  thatjhe  was  not  aprkuy  and  the  Oftender  libelled 
in  the  admiralty  for  die  damages  fuftained  by  hurt  the  Jhip 

D  d  received 
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.  received  in  port,  and  a  prohibition  was  prayed  on  the  ground 
that  the  injuries  libelled  for  were  done  on  land,  and  fo  that  an 
a&ion  lay  at  common  law ;  but  a  prohibition  was  refufed,  as 
the  original  capture  was  at  fea,  and  the  bringing  her  into  port, 
in  order  to  have  her  condemned,  but  a  confequence  of  it; 
and  not  only  the  original,  but  the  confequences  fhould  be  tried 
in  the  court  of  Admiralty. 

Undo  v.  This  queftion  received  a  farther  decifion  in  a  modern  cafe, 

Rodney.  M.  t%  which  was  an  application  for  a  prohibition  from  the  court  of 
G.  3.  quot.  Admiralty,  to  ftay  them  from  proceeding  to  condemn  goods 
u*  "5°I%  which  had  been  captured  at  the  ifland  of  Euftatia  by^dmirJ 
Rodney,  the  property  of  Britijh  fubje&s,  on  the  ground  that 
they  had  been  taken  on  land.  The  court  refufed  the  prohibition, 
holding  that  an  exclusive  jurjfdi&ion  vefted  in  the  court  of 
Admiralty  ;  and  that  the  courts  of  common  law  had  no  cogni- 
zance whatever. 

8.  Trefpafs  quart  claufum  /regit  is  a  local  a&on;  and 
therefore  it  was  refolved,  That  trefpafs  for  breaking  and  en- 
tering the  plaintifPs  houfe  in  Canada^  woujd  not  lie  in  this 
country. 

4th*    I  (hall  now  inquire, 


Doaflbn  y. 
Matthews. 
4  Term  Rep* 
J03- 


4.    BY  WHOM  THIS  ACTION  MAY  BE  MAIN- 
TAINED. 

Co.  Lift  4.  b.  1.  "  To  maintain  an  a&ion  of  trefpafs,  an  interefi  intl*^ 
€i  foil  iV  not  necejfary ;  an  intereft  in  the  profits  is  fufficient,  s  \ 
"  he  who  was  vefiura  terre,  or  bcrbagium,  may-have  trrfp^l 
«  quare  claufum  fregity  for  trampling  down  the  graft,  tfc.w   ; 

Walih  t.  HalL        So  if  J*  S.  agrees  with  the  owner  of  the  foil  to  plough  andj 

weiuT1!)©    fow  lt>  *"* give  him  h?'f  thc  Profits»  7- Sm  may tafe  **' 

SalkTMSsT     a&ion  quare  claufum  fregit,  for  treading  down  the  com,  and! 

lulkrN.P.85.  the  owner  is  not  jointly  concerned  in  the  growing  com,  \d 
is  to  have  half  after  it  is  reaped,  by  way  of  rent;  which  art 
be  of  other  things  than  money;  though  in  Co.  Litt.  14M 
is  faid,  it  cannot  be  of  the  profits  themfelves;  but  that  (it 
feems)  mult  be  underftood  of  the  natural  profits. 


Wilton  v. 
Mackrcth, 
3  Burr.  1825. 


So  where  the  a&ion  was  trefpafs  for  entering  the  plaintiff 
clofe,  called  Carr  Mofs,  and  digging  and  carrying  away  fail 
peat  and  turf,  it  appeared  that  the  locus  in  quo  was  the  ml 
of  the  lord  of  the  manor,  and  that  the  plaintiff  and  all  thai 
whofc  eftate  he  had)  had  an  excluftve  right  of  digging  tunc) 
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on  this  place*  but  that  the  other  commoners  had  common  of 
pafture  thereon  j  it  was  adjudged,  That  though  there  was  no 
ownerihip  of  the  foil,  yet  that  the  plaintiff  having  this  fepa- 
rate  and  exclvfrue  right  to  dig  turf  and  peat  there,  that  for  an 
invafion  of  this  right  trefpafs  would  lie. 

So  where  a  meadow  and  common  lands  are  annually  di-  Wtlden  t. 
Tided  among  the  parifhioners  by  lot,  after  the  portion  is  fo  Bfidgewafer. 
marked  out,  they  may  refpe&ively  maintain  trefpafs,  but  not 0ro- Elia-  *ai; 
before. 

2.  u  Poffeffion  is  a  Efficient  title  to  the  plaintiff  intrefpafe 
tt  vi  &  armisj  arid  where  a  perfon  is  in  poffeffion,  that  is  the 
tt  proper  action  for  any  injury  done  to  the  land  or  the  profits 
«  of  ifc" 

For  where  one  Mrs.  Moore%  who  nad  ho  right  in  the  foil,  Harker  t. 
but  was  entitled  under  a  leafe  from  the  crown,  to  the  fole  Birbeck. 
right  of  digging  lead  in  fuch  a  diftri<3,  and  (he  let  and  fet  to  3  B«*r.  *sst* 
the  plaintiff  all  her  right  of  digging  lead-ore  therein  during 
her  term,  and  he  was  in  poffeffion,  and  brought  trefpafs  on  the 
cafe  agatnft  the  defendant  for  taking  the  lead,  it  was  held  that 
the  plaintiff*  being  in  poffeffion,  fhould  have  brought  trefpafs 
vi  &?  arms}  and  he  was  nonfuited. 

3.  cc  A  fpecial  property  is  a  fufficient  title  for  the  plaintiff 
"  in  this  adion*'* 

As  where  a  fheriffbad  taken  goods  under  a  fieri  facias,  and  Tyrrell  v  Taflu 
they  were  forcibly  taken  away  by  the  defendant,  it  was  ad-  Cro.  Eliz.  639* 
jbdged  that  the  {heriff  might  maintain  trefpafs,  though  he  had 
only  a  fpecial  property  in  the  goods. 

4.    M  The  goods  of  the  church  belong  to  the  church-war-  Hadman  v. 
u  dews,  and  they  may  maintain  trefpafc  for  taking  them."  Ringwood. 

'        *  r  &  Cro.  Elii.  145, 

X70. 

But  the  fuit  niuft  be  commenced  while  they  are  in  office,  DcntT  PniJ 
for  after  their  year  expired  they  cannot  commence  a  fuit,  <ience,  and  ah 
though  they  may  proceed  in  it  after  the  year,  if  commenced  a  Sera.  852. 
before. 

At  common  law  the  churchwardens  are  elected  by  the  mi-  Dubois  v.— 
(lifter  and  inhabitants  at  large,  but  by  fpecial  cuftom,  both  G.  Hall.  sitt. 
may  be  elected  by  the  inhabitants;  however,  if  the  church- 'rr%1 775  Msa* 
irardens  bring  an  action  for  the  goods  of  the  church*  and  fet 
top  jfri  election  by  the  inhabitants  at  large,  they  rauft  prove  the 
|iccial  cuftom,  or  they  (hall  be  nonfuited. 

D  d  %  5.  Baron 
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Cookfon  v.  5.  Baron  iff  feme  may  join  in  a&ion  for  a  trefpafs  done  <flf 

Cn^ElL 96  the  wifes  land>  as  for  ^realcing  the  clofc>  &c-  but lf  ll  1S for 
taking  and  carrying  away  hay,  &c.  the  declaration  fliould  lay 

that  it  grew  on  her  land>  or  it  will  be  bad. 

Arunckl  v.  For  the  rule  is,  that  for  taking  things  merely  perfonal,  hut- 

OtoBlfi*!!!  band  and  wi^e  cannot  J°*n  in  tre*Pafe:  t>ut  for  *e  taking  of 
things  in  action  or  injuries  to  the  land  of  the  wife,  they  fliould 
join:  for  the  latter  things  furvive  to  the  wife,  but  not  *• 
former. 

Liu.  $315.  6.  Tenants  in  common  fliould  join  in  an  aflion  of  trdpfs  j 

for  offences  which  concern  their  tenements  in  common,  a  : 
for  breaking  their  houfes  or  clofes,  feeding,  waftmg,  orde- 
ftroying  their  grafs,  cutting  their  woods,  hfhing  in  their  pf- 
cary,  or  fuch  like.  In  which  cafe  they  fhould  have  their 
aftion  jointly,  and  recover  their  damages  jointly,  becMfctht 
action  is  in  the  perfonalty,  and  not  in  the  realty. 

Co.Litt.  198.  a.  And  in  fuch  cafe  the  a&ion  fliall  go  to  the  furvivor,  if  ort 
of  them  dies.  I 

Id.  And  the  law  is  the  fame  of  coparceners. 

Ibid.  And  if  two  tenants  in  common  be  of  goods,  as  an  boufej 

or  other  perfonal  thing,  if  one  die,  his  executor  Audi  be  tenant 
in  common  with  the  other.  j 

! 

Sutton  v.  7.  Trefpafs  lies  by  the  owner  of  the  foil  agaiflft  a  p*** 

Sdk*7' 6  for  breakinS  his  c,0<*  and  hunting  *w*i  *** **®ni  ** ?"* 
' 5*  '  or  other  animals  /era  natura\  for  the  owner  of  the  foil  h* 
the  property  of  fuch  animals  fine  nature  as  are  found  on  w 
land,  and  killed,  and  may  have  trefpafs  for  them.  As "  * 
hare  is  ftarted  and  killed  on  my  land,  it  is  my  property;  bittf 
is  otherwife  if  hunted  into  the  ground  of  a  third  perfai » 
then  it  is  the  hunter's. 

a  Roll.  Ab.  ssz*  8.  Before  an  entry  and  actual  poflefflon,  one  cannot  mw 
tain  an  action  of  trefpafs,  though  he  hath  the  freehold  tnWl 
therefore  an  heir  before  entry  cannot  have  trefpafs  agairfi 
abator;  but  a  diffeifee  may  have  it  againft  a  difleifor  for* 
diffeifin  itfelf,  becaufe  he  was  in  pofleffiott,  but  not  fa  * 
injury  after  the  difTeifm. 

5.  OF  THE  PLEADINGS  IN  THIS  ACTION. 

And  1  ft,  Thofe  on  the  part  of  the 


KAiHTirt 
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PLAINTIFF. 

i  ft.     Of  the  Declaration. 

1.  If  the  plaintiff  fues  out  a  general  writ  of  trefpafs,  quart  Martin  ▼. 
daufum  fregit)  he  may  declare  either  generally^  or  name  the  K^n^nU 
place  where  the  trefpafs  was  done.     If  he  names  the  place  in  his  lo%™ ^ c^# 
writ)  and  declares  on  it,  the  defendant  cannot  vary  tne  place ; 
but  if  the  writ  is  general^  and  the  plaintiff  declares  generally, 
or  names  the  place  in  his  declaration,  yet  may  the  defendant 
vary  the  place,  and  fo  put  the  plaintiff  to  his  new  align- 
ment 

For  as  if  the  plaintiff  declares  on  a  trefpafs  in  fuch  a  vill,  i-amkert  ▼. 
the  defendant  may  reply  liberum  tenementum\  and  if  he  proves  ??^er' 
any  part  of  the  vill  to  be  his  freehold,  he  muft  have  judg-  BuSerN.P.o*. 
ment,  the  plaintiff  is  therefore  driven  to  his  new  alignment; 
but  Judge  Bu/Iery  in  this  cafe,  is  of  opinion,    that  pleading 

! generally  liberum  tenementum^  would  be  bad,  and  that  the  de- 
fendant (hould  give  a  certain  name  to  his  freehold;  for  if /the 
plaintiff  fhould  alfo  have  a  freehold  in  the  fame  vill,  he  may 
prove  the  trefpafs  there,  and  have  judgment. 

But  if  the  plaintiff  gives  the  clofe  a  name,  he  muft  pfove  Helwisv.Lomb. 

*  freehold  in  the  clofe  io  named.  Salk-  453- 

2.  u  Where  the  trefpafs  arifes  from  the  abufe  of  an  autho- 

*  rity  given  by  law,  or  a  tort  done  fubfequent  to  a  lawful 

*  a&,  it  is  fufEcient  in  the  declaration  to  ftate  a  trefpafs 

*  generally,  and  in  the  replication  the  particular  injury  or 
«  abufe." 

As  where  the  plaintiff  declared  generally  for  breaking  the  Garpravcv. 
boufe,  and  carrying  away  his  goods,  the  defendant  justified  sn|»h. 
Ac  taking  as  a  diilrefs  damage  feafant:  the  plaintiff  replied,6     '%2Jm 
(That  after  the  diftrefs  the  plaintiff  had  converted  them  to  his 
p*n  ufe.     The  defendant  demurred  for  caufe  that  this  was  a 
geparture;  but  the  court  held  it  to  be  none;  for  the  abufe  of 
ftc  diftrefs  made  him  a  trefpaffer  ab  inith^  and  it  would  be  Bull.  N.  P.  1 1, 
rf  no  avail  to  the  plaintiff  to  ftate  the  converfion  in  his 
feclaration,  for  it  was  no  way  neceflary  to  his  a&ion,  and  if 
pledged  need  not  be  anfwered :  it  would  be  out  of  time  to 
late  it  in  the  declaration,  but  it  muft  come  out  in  the  repli- 
cation. - 

3.  In  trefpaft  de  bonis  afportatisj  the  particular  goods^  isfc0 
aktn^  muft  bejiated  in  the  declaration. 

For 
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pcrticT.  For  where  the  declaration  wis  in  trefpafs  for  teinghis 

picketing.        ^^  generally,  without.feying  what  goods,  afteraverdi&fa 
4   urr.  2455-    the  plaintiff,  judgment  was  arretted. 

PUytcr'scafc.        So  where  it  was  for  taking  pifcesfuos  generally. 

3  Co.  38. 

Wy*t  ▼•  So  where  it  was  for  breaking  and  entering  the  plaintiff* 

Bffington.         Jioufe,  and  taking  diver/a  bona  et  cat  alia  ipjius  querentit}  the 
£  "»•  1  7«       judgment  was  arretted ;  and  the  reafon  of  the  cafes,  is  this: 
That  where  the  declaration  is  fo  general,  die  defendant  can- 
not juftify,  for  he  cannot  juftify  as  to  divers  goods.   2dty 
s  Ld.  Raym.     That  unlefs  the  goods  are  fpecined,  a  recovery  in  this  affian 
1410.  S.  C.       could  not  be  pleaded  in  bar  to  another  action  brought  for  tat 
ing  the  fame  goods. 

cc  But  this  is  the  cafe  only  where  the  a&ion  is  founded  00 
f*  the  taking,  or  injury  to  the  goods  themfelves;  butitij 
*  otherwife  where  the  taking  or  injury  is  laid  only  ijwqf 
"  aggravation."  '    \ 

Chamberlain  v.  For  where  the  trefpafs  was  for  breaking  and  entering  the 
JDreenfield.  plaintiff's  houfe,  and  throwing  about  and  Spoiling  £///**&>  i 
3  Wilf.  29a.  Avas  objefted  on  demurrer,  that  the  feveral  goods  in  the  decla- 
ration mentioned  generally,  ought  to  have  been  fet  out:  tat 
it  was  oyer- ruled;  for  the  fpoiling  of  the  goods  was  only  1» 
in  aggravation  of  the  trefpafs,  and  was  not  itfelf  tbecauferf 
a£tion,  which  was  the  entering  the  houfe,  and  fo  need  not  be 
fet  out  in  the  declaration. 

So  if  the  things  fufficiently  appear  by  any  refertna  f 

«  fied 


—  00  11  rne  tnings  lumcicnuy  appear  ay  any  rejtrtw  j« 
others  fit  out  out  in  the  declaration^  they  need  not  be  fpecfc 


Lajton  ▼.  As  where  the  trefpafs  affigned  was  entering  the  [ 

Gftndall.  houfe,   and  taking  feveral  keys  pro  apertione  o/liorm  < 

p  .643.  pradift.  it  was  adjudged  on  motion  in  arreft  of  judgi 
That  the  number  of  the  keys  need  not  be  mentioned,  as  1 
made  fufficiently  certain  by  reference  to  the  houfe. 

4.  "  In  trefpafs  de  bonis  afportatisx  the  plaintiff  M 
fc  always  fet  out  a  property  iny  or -at  leajl  pojfejjm  $■ 
«  goods."  ' 

Burfer  ▼.  In  ttefpafs,  the  plaintiff  declared  againft  the  defendant  ft* 

Martyn.  equum  cepit  a  perfona  of  the  plaintiff.     After  a  verdifl,  M| 

Too-  v  Mflfs     mcnt  was  arrefte^  >  f°r  ne  had  not  (aid  equum  fuwn^  or  that  I 
5alk.  640.  SJP.  was  taken  put  of  his  poffeffion;  for  otherwife  it  would  aj 
appear  that  the  plaintiff  had  any  caufe  of  a&ion  if  hem 
neither  property  nor  poffeflion.  ] 
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And  this  was  ruled  fo  in  a  (till  ftronger  cafe,  where  die  Terry  ▼. 
trefpafs  was  for  taking  hay  off  the  plaintiff's  land,  and  judg-  f^T* 
ment  was  arrefted  for  not  faying  his  bayy  though  the  pre-  2    cv*  **  * 
fomption  was  fp  ftrong  from  the  place  from  whence  it  was 
taken. 

5.  u  So  the  declaration  fhould  alfo  ftate  the  value  of  the 
goods." 


« 


For  where  the  plaintiff  declared  "  for  breaking  and  enter-  Strode  ▼.  Hunt, 
ing  his  clofe,  and  carrying  away  his  foil  to  the  value  of  40s.  *  ***•  43°" 
and  continuing  the  faid  trefpafs  by  digging  and  carrying  away 
from  the  1  ft  of  May  to  the  ift  of  june>  to  his  damage,  as 
the  declaration  was  adjudged  to  be  ill,  for  not  fetting  out  the 
value  of  the  foil  carried  away  during  the  eontinuando;  but  this  4  Burr.  2455. 
would  be  cured  by  a  verdift. 

6.  The  plaintiff  may  have  one  writ  for  feveral  trefpafles;  F  N.  B  196. 
as  entering  his  houfe,  cutting  his  trees,  beating  his  fervants,  Salk-  "*• 
and  carrying  away  his  goods;  and  thefe  may  be  joined  in  one 
declaration.     For  to  aggravate  the  damages,  the  plaintiff  may 

join  in  his  declaration  that  for  which  he  could  not  have  an 
adion;  and  the  party  injured  may  have  his  action  alfo. 

As  where  the  plaintiff  declared  in  trefpafs  for  breaking  and  Dix  ▼.  Brookes. 
entering  his  houfe,  and  beating  his  wife;  it  was  moved  iniStra,6i. 
arreft  of  judgment,  That  the  wife  fhould  have  joined,  for  fo 
file  aright  ftill  have  her  adion  for  the  affault,  and  the  defen- 
dant be  doubly  charged :  but  the  court  h.-ld  it  well ;  for  fuch 
offences  may  be  joined  to  aggravate  the  trefpafs,  and  the  party 
injured  have  an  a&ion  ftill.  As  in  the  cafe  of  a  fervanty  who 
may  have  an  adion  for  his  own  injury;  and  the  mafter  for  the 
lots  of  his  fervice. 

But  the  plaintiff  in  trefpafs  vi  &P  arnu\  cannot  recover  Newman  ▼. 
damages  for  the  lofs  of  the  companv  of  his  wife,  or  fervice  I™***' 
of  his  fervant;  nor  fhould  evidence  be  admitted  to  that  head.       * 64** 

7.  In  trefpafs,  the  day  laid  in  the  declaration  is  net  material^  Co.Litt  483.  a. 
for  the  plaintiff  may  prove  the  defendant  guilty  at  any  time  Sir  Jonathan 
previous  to  the  aftion  brought,  and  it  (hall  be  good;  for  **  £^Hiffta?* 
defendant  being  once  a  trefpaffer,  fhall  always  be  one. 

8.  In  trefpaffes  of  a  permanent  nature,  in  which  the  injury  Moncktonv, 
is  continually  renewed  (as  by  entering  the  plaintiffs  clofe,  f^^g 
and  hunting  or  fpoiling  his  grafs)  the  declaration  fhould  ftate  ^"^o* 
the  trefpafs  with  a  continuando:  but  where  the  injuries  and 

ads  terminate  in  themfelves,  and  being  once  done,  cannot 
.  be  done  again,  there  can  be  no  continuando;  as  killing  a  num-  Fontleroy  v. 
ber  of  hares,  each  of  which  is  a  feparate  zSu    But  thefe  are  Ayimer. 

^  toiL.Raym.a39* 
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to  be  declared  on,  as  done  diver/is  diebus  et  vieibus,  betweei 
fuch  and  fuch  a  time, 

Sachererel  t.         So  where  there  has  been  an  oufter  of  foffeffion  and  re- 

S*chcj«cL        entry,  the  oufter  and  all  a&s  done  during  it,  may  be  laid  with 

**UI"  x  *  a  continuando.     And  where  after  an  entry  the  plaintiff  has  been 

again  expelled,  and  again  recovered  pofleffion,  he  may  have 

trefpafs  for  the  whale  timey  with  a  continuando. 

F«r  Holt,  But  if  trefpafs  is  laid  with  a  continuando  which  cannot  be 

Salk  639.  Ac.   continued,  exception  fhould  be  taken  at  the  trial,  for  the 

grookr  JMhpp.  piajntjff  foould  recover  but  for  one  trefpafs  j  and  if  things  be 

3*  hid  continuando  which  cannot  be  fo,  it  is  nought  after  aver- 

di& :  but  if  the  trefpafs  be  of  feveral  particulars,  and  be  laid 

with  a  continuando^  and  fome  cannot  be  laid  with  a  cettiimuni, 

and  other  of  them  may,  the  continuando  (after  a  verdid)  (hat 

be  held  to  apply  only  to  trefpafles  which  may  be  laid  with  a 

continuandoy  and  the  damages  given  only  for  thofe. 

Wildpofe  ▼•  9..  In  this  a£tion  the  trefpafs  muft  always  be  laid  viet§m% 
?2?STa7:*  or  *c  declaration  will  be  bad  in  fubftance,  and  fo  held  on  X 
general  demurrer,  ift,  Becaufe  it  alters  the  judgment  from 
a  capiatur  to  a  mifericordia :  Secondly,  Becaufe  it  belongs  t| 
the  jurifdi&ion  of  the  county-court  if  the  trefpafs  has  beq 
without  vi  et  arms. 

10.  So  it  is  matter  of  fubftance  in  declaring  in  trefpafs' 
et  armisy  to  fay  contra  pacem  domini  regis*     Cro.  Jac.  443. 

Incledon?.  For  w^cre  the  declaration  was  for  breaking  the  plaintiff) 

Burgefr.  plofc,  and  depafturing  it,  36  Car.  2.  continuando  the  depM 

Salk.  636.         jng  till  4  Jac.  2.  "  Contra  pacem  domini  nunc  regis,9*  it« 

held  naught,  for  there  was  no  contra  pacem  as  to  the  rime 

king  Charles  the  Second. 


a  Salk.  636 
F.N.B.  196. 


Dayv.Mdkett.      ^°  l(  the  trcfPa^s  be  laid  in  the  late  kings  reign,  --.- 
Salk.  640.         pacem  of  the  prefent,  it  is  bad)  but  fuch  faults  are  cured  b| 


verdi£t. 


a.  Of  the  Replication. 


I.  "  The  declaration  in  this  aftion  being  for  the  moft  jri 
*c  general,  the  replication  mould  bring  the  iflue  to  a  cerfl 
c<  point,  by  traverfing  one  thing  in  particular. 

Cockerel  ▼.  As  where  in  trefpafs  for  taking  a  gelding,  the  defend 

ArmOrong.       pleaded  that  the  place  where,  &c.  was  one  hundred  acfl 


Pafch.  n.G. ».  and  J.  &.  feifed  thereof  in  fee,  and  that  he  as  his  fcrvai 
and  by  hi 

the  replica  ^  .  .     .._  r._r.^  r , 

that  would  traverfe  three  or  four  things,  viz.  that  the  pb 
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was  his  freehold,  defendant  his  fervant,  the  damage  fez* 
(ant,  &fo 

a  But  the  iffuje  need  not  confift  of  a  fingle  fail;  but  it 
«  Jbould  be  on  a  fingle  point,  though  it  may  coniift  of  fe- 
*  veralfads." 

Defendant  to  this  a&ion  pleaded  to  one  count  <c  a  right  iuw  vf^ 
of  common  for  his  own  commonable  cattle  levant  an4  binfon. 
couchant  -"  and  to  the  fecond  u  a  licence  to  cut  down  a  *  £"«• 
tree  to  make  a  gate."  The  plaintiff  replied  to  the  firfl* 
Ttot  they  were  not  his  own  commonable  cattle)  levant  aiu} 
couchant;  and  as  to  the  fecond,  that  the  tree  was  not  fo  ap*» 
plied,  traverfed  the  licence,  and  concluded  to  the  country. 
The  defendant  demurred,  fpecially  to  the  firft  replication, 
for  caufe,  that  it  was  multifarious,  comprifing  three  diftin& 
b&s  ;  and  to  the  fecond  for  caufe,  that  it  concluded  to  tho 
country,  when  it  fhould  have  concluded  with  an  averment; 
but  as  to  the  firft  the  court  was  of  opinion,  that  the  traverfe 
was  good,  for  the  feveral  fads  make  but  one  point,  viz* 
a  right  of  common,  which  luftom  neceflarily  confifts  of 
thofe  parts,  viz.  a  levancy  and  couchancy  for  his  com* 
monabie  cattle.  And  as  to  the  fecond,  the  court  held, 
that  by  the  denial  of  the  licence,  and  admitting  all  the  reft, 
the  plaintiff  put  the  fubftantial  matter  in  evidence,  and  fo 
concluded  rightly  to  the  country. 

3.  Where   the  plaintiff  declares  in  trefpafs  on  his  poflef.  ^m  Y  H«fc. 
fion,  and  the  defendant  makes  title  and  gives  colour  to  the  astm/ia^ 
tolaintifF,  the  plaintiff's  replication,  which  traverfes  the  de- Bull.  M,  f. 
fondant's   title  without  fetting   up  any-  title  in  himfelf,  but  93* 
merely  concluding   with  ie  inj.  fua  propria^  £sfc.    is  good ; 

for  trefpafs  is  a  poffeffory  adion,  which  poffeffion  is  here 
admitted  in  giving  colour  j  and  the  replication  lays  the  defen- 
dant's title  out  of  the  cafe,  and  then  it  ftands  on  the  plain- 
tiff's poffeffion,  which  is  fufficient  againft  a  wrong-doer.. 

As  where  in  trefpafs  quare  cUm/. /regit}  the  defendant  iuftl-  Famcrr. 
fied,  that  one  J.  JVright  was  feized  in  fee,  and  demifed  to  FUher. 
bim,  and  that  the  pjaintiff  claiming  by  deed  of  feoffment Cro*  ^^  ***• 
had  entered  and  been  poffeffed.     The  plaintiff  replied,  pro- 
teftandoy  that  Wright  was  not  feifed  in  fee,  quod  non  demi/k 
rmdo  &  forma.     And  though  under  this  replication  the  plain- 
tiff made  no  title  in  himfelf,  yet  he  recovered ;  for  being  in 
poffeffion  it  was  fufficient  to  difprove  the  title  fet  out  by  de- 
fendant* 

4.  If  the  plaintiff  lays  a  day  in  his  declaration,  and  de-  Wcbjcy  Ym 
fendant  juftifies  as  to  that  day,  the  plaintiff  may  in  his  re-  Palmer. 

plication  Silk.  as*. 
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plication  ftate  another  day,  and  it  is  no  departure,  the  day 
being  immaterial.  {Ante,  407.) 

^^  For  to  make  a  departure  there  muft  be  a  varying  in  the  re- 

PhftpL*         plication  from  fomething  materially  alledged  in  the  deckra- 
SaJk.  %%%.         tion. 

JUaiBcrt  ▼.  5-  ^n  general,  if  the  defendant  pleads'that  the  place  is  his 

Stother.  freehold,    the  plaintiff  may   reply  three  manner  of  ways: 

Mich.  14 O.  */  Ift>    That  the  place  is  his  freehold,  and  then  he  muft  always 

BuL  N.  P.  03.  toravcr^  t*le  defendant's  plea,  unlefs  he  makes  a  new  affign- 

ment :  for  fuch  is  not  inconfiftent  with  the  defendant's  plea, 

and  fo  a  traverfe  is  not  neccfTary.     2.  fie  may  derive  a  tide 

under  the  defendant  himfelf,  and  then  he  muft  not  deny  its 

being  the  defendant's  freehold.     3.  He  may  fet  up  a  tide 

not  inconfiftent  with  that  of  the  defendant;  in  which  cafe  he 

may  traverfe  the  defendant's  tide  or  not,  as  he  pleafes. 

However,  the  plaintiff  is  only  put  to  his  new  affignmeot 
Doleman. '       °^  an°mer  place,    where  the  trefpafs  complained  of  is  ne- 
eilb.  Rep.  135.  ceflarily  local,  and  plaintiff  can  recover  (atisfa&on  in  that 
place  only. 


2.  OF   THE   PLEADINGS  ON  THE  PART  OF  THf 
DEFENDANT. 

I.  a  A  diftin&ion  is  to  be  obferved  in  pleading,  where 

ML645.  *'  ^  ^P3**  l*  tranfi^9ry\  ^h  **  f°r  taking  goods,  &> 
«  and  where  local \  as  quare  claufum  f regit*,  for  in  thefirft 
<(  cafe  the  defendant  may  plead  generally,  that  be  was  p*f 
<c  Mftd  of  the  place  where,  and  took  the  goods  damage  fea-  1 
c<  (ant,  ex.  gr.  and  the  plaintiff  is  foreclofed  to  pretend  1  | 
€i  right  to  the  place ;  nor  can  it  be  contefted  in  evidence,  1 
"  fpr  poffeflion  is  justification  enough :  but  in  trefpafi  quare 
<c  claufum /regit  it  is  otherwife,  for  there  the  plaintiff  claims  J 
?'  the  dole  in  queftion,  and  die  right  may  be  contefted."      j 

^^  Therefore  in  this  cafe,  which  was  txefofefer  taking  tht 

Salk?*643.        plaintiff's  cattle,  the  defendant  pleaded  that  he  was  pofleffed 
of  the  clofe,  and  that  the  plaintiff's  cattle  having  trefpaffii 


therein,  be  took  them ;  and  the  plea  on  the  poffeffion  only  was 
held  good.  So  where  the  trefpafs  was  taking  and  carrying 
away  his  goods  in  Dp  defendant  pleaded  that  the  locus  in  <p» 

Lomb* V"         was  *"s  freehold,  and  that  he  took  them  damage  feafant; 

Salt  45 j.  on  demurrer  the  plaintiff  had  judgment;  for  the  trefpafs 
being  tranfitory,  no  locus  in  quo  is  fuppofed,  and  2).  is  only 
alledged  for  a  venue ;  therefore  if  die  defendant  will  make 
the  place  material,  it  muft  come  on  his  part  to  (hew  a  place 
certain.' 

i  '  a.  The 
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%  The  general  iffue  in  this  aAion  is  not  guilty,  and  where  »Hawk  P.C: 
4  perfon  has  been  indifted  for  a  trefpafs,  and  has  confeffed,  333, 
and  the  entry  of  cognovit  indiftamentwn  made  on  the  record, 
he  is  ever  after  eftopped  to  plead  not  guilty  to  an  a&ion 
Jbrought  for  the  fame  trefpafs. 

3.  Of  the  Plea  of  a  Juftification. 

"  As  to  this,  if  the  defendant  has  a  fpecial  juftification  Co.  Litt.  %U. 
.K  he  muft  tlead  it ;  for  he  cannot  give  it  in  evidence  on  the 
t(  general  iffue;  for  not  guilty  denies  the  taking,  but  a  juftifi- 
**  cation  muft  admit  it;  and  fo  the  evidence  would  be  m- 
£  confiftent  with  the  plea," 

As  where  in  trefpafs  the  defendant  pleaded  not  guilty,  Dryer  ▼.  Milk. 
and  would  have  given  in  evidence  the  taking  of  the  things  for  x  Sxn*  **• 
a  deodandy  the  court  refufed  to  admit  it;  for  he  might  have 
juftiBed  to  that  effect,  and  given  the  plaintiff  an  opportunity 
of  anfivering  it, 

So  neither  pan  he  give  in  evidence  on  the  general  ifTue  1  L.  Raym. 
jhat  he  had  in  the  place  a  right  to  common  or  to  a  way,  or  73*-  . 
other  eafement  j  or  that  the  beafts  came  through  the  plain-  £°* Lltt'  %**m 
tiff's  hedge,  which  he  ought  io  repair;  or  that  he  entered  Watfon v. 
fo  take  his  emblements;  or  that  the  place  was  an  highway;  Sparks. 
pr  in  aid  of  an  officer  in  execution  of  procefs,  or  fuch  like  Saik*  a87* 
fpecial  juftifications. 

But  he  may  on  not  guilty  pleaded  to  trefpafs  vi  et  armis,  *  R©U.  Ab. 
give  in  evidence  a  leafe  for  years,  not  a  leafe  at' will  (for  that  W' 7'      ff 
is  as  a  licence  countermandable  at  pleafure)  or  that  his  fer-  g™' 
vant  put  the  cattle  in  without  his  affent. 

So  on  the  general  ifTue,  the  defendant  may  give  in  evi-  Haywood  v. 
dence,  that  he  is  tenant  in  common  with  the  plaintiff  (for  *>»▼»- 
one    tenant   in  common  cannot  have  trefpafs  againft   the8*1*"* 
other,  Litt.  §  323.);   but  the  defendant  fhould  plead  it  in    - 
abatement^    that   the  plaintiff  was  tenant*  in  common  with 
another  perfon;  fo  joint-tenancy  fhould  be  pleaded  in  abate-  joneiv. 

merit,  and  cannot  be  given  in  evidence  on  the  general  ifTue.    RandaL 

*  •   •        '     ^    -••«■••  *  HiU.  165a. 

2.  In  pleading  a  juftification  there  is  a  difference  in  the^^ 
cafe  of  an  officer  acting  under  procefs  of  court,    and  of  a 
private  perfon.  % 

1.  Iri  trefpafs  againft  the  Jherffi  it  is  a  fufficient  juftifica-  Brittoa  ▼. 
tion  that  he  {hews  his  writ  without  (hewing  a  judgment -Cole. 
Jo  it  is  in  the  cafe  of  his  bailiff  or  officer,  with  this  differ-  c^sv! 
ence,  that  the  (heriff  muft  (hew  the  writ  was  returned,  if  MitchclL 
returnable ;  but  the  bailiff  need  not,  becaufe  it  is  not  in  his  3  Lev.ao* 
power. 
«"  -  "       2  But 
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But  in  trcfpafe  againft  the  plaintiff  in  a  former  atiim,  irt 
$mre  flranger,  they  cannot  juftify,  unlefs  thcyjhew  a  judg- 
ment as  well  as  an  execution;  for  the  judgment  might  be  re- 
verfed,  and  it  ougat  fo  6e  at  their  peril  if  they  take  out  exe- 
cution afterwards. 

And  the  cafe  is  the  fame  of  all  principal  officers  of  infem 
courts  as  has  been  laid  down  as  to  fhierifrs,  viz.  that  the? 
muft  (hew  returnable  procefs  returned.  This  was  the  cale 
of  a  ferjeant  at  mace  of  the  fherifPs  court  of  Lniau 
Principal  officers  feem  to  mean  thofe  only  who  have  return  of 
writs. 

2.  But  as  to  juftification  under  procefs  of  inferior  courts, 
it  mud  be  obferved, 

That  though  an  officer  may  juftify  under  the  mefiupnttfi 
of  an  inferior  court,  without  faying  that  the  caufe  of  ac- 
tion arofe  within  its  jurifdidion,  yet  if  he  juftifies  under 
procefs  of  execution^  he  ought  to  ihew  that  the  caufe  of  aftim 
arofe  within  the  jurifdiclion  of  the  court,  or  at  leaf  was  fc laid: 
but  tnat  would  not  be  a  fufficientj unification  to  the  plaint  f 
in  the  adion^  who  ought  to  know  the  extent  of  the  jurifific- 
tion  he  applies  to  for  redrefs. 

?.  So  if  the  defendant  juftifies  the  taking  under  2 /Am* 
levied  in  an  inferior  courts  and  precept  to  the  fberiff  to  take, 
the  plea  {hould,  jft,  If  the  court  was  not  of  record,  Jdmt 
the  proceedings  at  target  it  is  not  fufficient  to  fay  tatittrfn- 
ceffunu  2.  It  (hould  be  (hewn  that  the  debt  arofe  within  the 
jurifdi&ion.  3.  It  fhould  fay  that  the  precept  was  fire&iHj 
the  (aid  court,  not  that  it  iffued  out  of  it. 

4.  But  if  the  defendant  juftifies  the  taking  as  bailiff of  an 
inferior  court  (as  the  leet)  for  an  amercement,  for  an  of- 
fence within  the  leet,  it  is  fufficient  for  him  to  fay  that  the 
offence  ws  prefentea\  for  non  refert  as  to  hhn,  whether  in 
h&  the  offence  was  committed  or  not.  But,  2<Uy,  He 
(hould  ftate  an  e/freat  by  the  court)  or  warrant  from  the  Rew- 
ard, for  that  is  his  authority.  And  in  the  cafe  of  a  privet* 
perfofiy  the  plea  in  all  cafes  fhould  further  ftate,  Firft,  An 
amercement  by  the  jury  \  it  is  not  fufficient  to  ftate  an  amerce- 
ment generally.  2.  That  the  amercement  was  affeeredtpb 
much.     3.  That  the  plaintiff  was  reliant  within  the  leet. 

3.  If  one  comes  in  aid  of  an  officer^  at  his  requeft,  be  may 
juftify  as  the  officer  may  do;  but  fuch  requeft  or  command 
is  traverfable :  as  in  trefpafs,  if  the  defendant  juftifies  da- 
mage feafant,  or  by  diftrefs  for  rent,  he  muft  make  himfelf 
bailiff  to  the  perfon  having  right,  or  that  he  did  it  by  his 
command  j  but  the  command  is  traverfable. 
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4*  ct  And  in  general,  wherever  a  perfon  justifies  a  taking 
u  under  any  authority  whatever,  he  mull  lhew  every  matter 
a  and  part  of  that  authority  under  which  he  jiiftifies." 

And  where  the  defendant  juftified  the  taking  of  a  cloth  Watkyia  v. 
out  of  a  pack,  as  deputy  of  grantee  of  the  place  of  alna6er*  ffi"^^  t|7# 
and  that  the  piece  of  cloth  had  not  the  alnage  fealonit;  the 
plea  was  on  demurrer  adjudged  to  be  bad:  I  ft,  Becaufe  he 
did  not  (hew  the  patent  appointing  th 't  aln  iger :  2dly,  That 
it  was  an  office  which  could  be  executed  by  deputy :  3dly, 
That  there  being  two  ftatutes,  27  H.  8.  12.  &  6  Ea.  6.  c.  4. 
which  give  a  penalty  for.  expofmg  cloth  to  fale  without  the 
alnage  leal,  he  did  not  fhew  on  which  he  fucd :  4th!y,  He 
did  not  fay  where  the  deed  appointing  him  deputy  was  fealed 
and  delivered. 

And  thefe  cafes  following  have  been  decided  as  to  what 
j unifications  are  good,  and  what  otherwife. 

1.  In  trefpafs  for  cutting  the  plaintiff's  nets  and  oars,  the  Reynefl*. 
flefendant  juftified  that  the  plaintiff  and  others  came  into  his  Champerttfft. 
fifhery,  and  would  have  taken  his  fifli,  wherefore  to  prevent  Cro" Car'  l*Sm 
It,  he  deftroyed  their  nets,  &c.     The  plea  was  adjudged  ill 

on  demurrer,  for  he  Jhould  have  taken  them  damage feafant,  and 
not  cut  and  deftroyed  them. 

2.  If  tenant  for  life  dies,  his  executor  (hall  have  conve-  Stodden 
hient  time  to  remove  his  cattle  and  effects  off  the  lands :  v.  Harvey, 
and  therefore  where  trefpafs  was  brought,  and  the  executor  Cro#  J***  a°4' 

J  leaded    that   the  cattle  remained  on  the  land  for  fix  days, 
eing  the  time  required  before  he  could  get  a  place  for  the  cattle^  it 
was  held  to  be  good. 

3.  The  defendant,  in  trefpafs  for  entering  the  plaintiff's  Tayler  v. 
troufe,  and   taking  a  corfelet  and  pike,  pleaded,  that  he  had  Fifher. 
purchafed  them  from  a  perfon  to  whom  they  belonged ;  had  Cro'         *4*" 
entered  the  plaintiff's  houfe,  by  permiffton  of  his  wife,  and 

took  them;  it  was  adjudged  ill,  for  the  wife  could  give  Tfo 
permiffion. 

4.  So  in  trefpafs  for  taking  goods,  it  is  a  good  plea  that  chapman  ▼. 
they  tvef€  the  property  of  the  defendant  bimfi/fi  and  that  finding  •ThumMethorp. 
<hem   in   plaintiff's  poffeflion,  he  tooic  them  again ;  fir  a  Cr0,  £Uz' **9' 
man  may  take  his  own  goods  where  he  finds  themy  when  out  of 

bis  pofleffion  by  wong,  and  not  by  ms  own  delivery. 

5.  To  an  adtion  of  trefpafs  for  breaking  and  entering  the  8tee]g  r# 
plaintiff'*  landV  the  defendant  juftified  undet  a  right  to  go  Hot^Titdn. 
cm    the  plaintiff's  bad  to  ghan  and  gather  th*  ems  rf  torn*  H.  Bbckft. 
after  the  crof  was  drawn  off  \  apon  general  demurrer,  it  was  RcP#  *u 
rablved,    That  by  law  there  was  no  fuch  right,  and  that 
therefore  the  juftuication  was  bad, 

6*  Under 
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6.  Under  the  ftatute  of  Merton  the  lord  has  a  right  to  ap* 
prove  part  of  the  common)  provided  he  leaves  fufficient  tor 
the  ufe  of  the  commoners :  But  where  the  tenants  have  a 
right  to  eftovers,  or  to  dig  gravel,  on  the  wafte  or  common, 
it  (hall  controul  the  right  the  lord  has  under  the  ftatute. 

7.  Other  juftifications  are  mentioned  before ;  as  it  is  good 
that  the  defendant  came  on  the  plaintiff's  ground  inpunuit 
of  ravenous  beads,  &c.  &c. 

1 
3.  "  In  all  cafes  of  pleading  where  a  trefpafs/x  kcal&r     I 
"facially  affigned  by  the  plaintiff)  and  the  defendant  juftifies     ! 
<(  at  a  different   place,  or  in  a  different  manner,  the  plea 
cc  {hould  conclude  with  a  traverfe/' 

As  in  trefpafs  for  taking  the  plaintiff's  cattle  at  Herefrri, 
the  defendant  juftified  the  talcing  as  bailiff  0/  the  manor  of 
A,  as  a  di/lringas  to  compel  the  plaintiff's  appearance  at  the 
manor  court,  and  concluded  qua  eft  eadem  tranfgreffto,  with- 
out faying  abfq.  hoc  that  the  defendant  was  guilty  at  Hert- 
ford, and  fo  traverfing  the  place  laid  in  the  declaration;  and 
on  fpecial  demurrer  the  plea  was  held  ill  for  want  of  the  tra- 
verfej  for  it  was  no  anfwer  to  the  trefpafs  laid  at  Herefrri^ 
that  not  being  excluded  by  the  traverfe* 

"  But  where  the  defendant  has  been  a  trefpafTer  at  the 
"  place  laid  in  the  declaration,  though  not  as  to  the  whole, 
w  or  it  is  a  continuation  of  the  fame  trefpafs,  he  need  not 
u  conclude  his  plea  with  a  traverfe." 

As  where  in  trefpafs  for  taking  the  plaintiff's  cattle  at  fd- 
dipgtony  the  defendant  juftified  the  taking  them  at  Kingft* 
damage  feafant,  and  that  he  carried  them  to  TeMngti^ 
where  he  impounded  them;  on  demurrer  it  was  oMe&d, 
that  the  juftification  was  local,  and  therefore  that  defendant 
{hould  have  traverfed  the  place  in  the  declaration,  fed  m» 
allocatur',  for  when  the  defendant  fays  that  he  impounded 
them  at  Teddingtony  if  he  had  no  right  to  take  them,  he 
was  a  trefpafTer  there,  and  fo  agreeing  in  the  place,  he 
{hould  not  have  traverfed. 

"  And  it  is  the  fame  where  a  trefpafs  is  juftified  in  * 
"  manner  different  from  what  it  is  affigned;  the  pleafhouU 
<c  conclude  with  a  traverfe." 

Hill  v.  Pri-  F°r  where  the  trefpafs  affigned  was,  that  the  defendant 

tarax.  had  chafed  die  plaintiff's  cattle,  ita  auodperfug*t#nmi*t*' 

Cro.  ?liz«  3S4.  rierunt ;  the  defendant  pleaded  that  die  Ucus  in  qua  was  hew 

of  him  by  certain  fervices,  and  that  he  diftrained  the  beafe 

for  the  tervices,  and  put  diem  into  pound  overt,  whe* 

they 
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they  periled  by  hungtr  by  default  of  the  plaintiff,  which  is 
the  fame  trefpafs :  the  plea  was  adjudged  to  be  ill;  for  having 
affigned  a  different  caufe  of  the  beafts  death,  he  fhould  have 
tnwerfed  the  caufe  fet  out  by  the  plaintiff. 

.   4.  Accord  and  fatisfa&ion  is  a  good  plea  in  trefpafs,  butZR0U.Ab. 
not  accord  alone,  without  fatisfa&ion.     As  where  in  trefpafs  11$. 
for  taking  the  plaintiff's  cattle,  it  was  held  a  bad  plea  that 
there  was  an  accord    "  that  the  plaintiff  fhould  have  his 
cattle  again,"  for  that  was  mfatisfa&ion. 

"  And  the  plea  fhould  (hew   how  the  fatisfa<5Uon  was 
"  made,  that  the  court  may  judge  if  it  is  good." 

For  where  to  trefpafs  quare  clauf.freg.  the  defendant  plead-  Hillman  *. 
ed  that  the  trefpafs  had  been  done  by  him  and  one  Jane  Row-  Uncle*. 
Undy  and  that  after  the  trefpafs  it  had  been  accorded  between  s^n*  29u 
the  plaintiff  and  Jane  Rowland,  that  (he  fhould  abate  four- 
teen (hillings,  which  were  due  to  her  by  the  plaintiff's  father ; 
and  that  fie  had  abated  thern :  on  demurrer  the  plea  was 
held  bad,  for  it  did  not  (hew  how  Jhe  had  abated  the  money  \ 
for  it  fhould  be  fuch  as  would  be  an  abfolute  bar  to  the  de-  . 
mand  in  future,  as  the  fatisfa&ion  fhould  be  of  value.    It 
was  further  agreed,  that  though  the  fatisfaclion  was  not  to 
the  plaintiff  himfelf,  yet  that  being  made  at  his  requeft,  and 
by  his  confent,  that  it  was  good. 

So  in  pleading  an  arbitrement  which  is  a  plea  fimilar  in  Hare  v. 
its  nature  to  this,    the    defendant  fhould  fhew  the  place  George, 
where  the  fubmiffion  was,  and  alledge  performance  of  his  Cnv  EU*#  6*' 
part. 

5*  A  releafe  is  a  good  plea  in  trefpafs. 

But  if  the    defendant  plead  a  releafe  before  the  time  of  weblevv. 
the  a&ion  brought,  he  muft  alfo  go  on  and  plead  it  with  Palmer, 
an  abfy.  hoc  that  he  is  guilty  at  any  time  after  \  for  the  plain-  Mk.aasu 
tiff  may  prove  a  trefpafs  at  any  time  before  a&ion  brought : 
to  that  the  plea  fhould  cover  the  whole  time  to  the  bringing 
of  the  a&ion. 

And*  if  a  trefpafs  is  joint,  a  releafe  to  one  is  good  to  all ;  Cooke  v, 
for  though  a  trefpafs  be  committed  by  feveral,  yet  it  mayjenner. " 
be  fued  againft  one  or  againft  all,  for  in  trefpafs  all  are  prin-  Hob.  66. 
cipals,  and  each  is  anfwerable  for  his  fellow's  <a£k ;  and  as 
there  can  be  but  one  fatisfadion,  a  releafe  to  any  one  is  a 
releafe  of  the  trefpafs,  arid  all  have  equal  benefit. 

-  .  And  on   this  ground,  if  die  plaintiff  brings  a  joint  ac-  p^kcrr.  Sir  J. 
Jum  of  trefpafs,   and  the  parties  fever  in  their  pleas,  and  Lawrence. 

one  Hob.  7*. 
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one  is  tried  and  found  guilty,    and  damages  smefled*  the 
plaintiff  may  enter  a  noli  profequi  as  to  the  others* 

Mbrtoft'tcaJe.  And  on  the  fame  ground,  where  a  treipads  was  committed 
Cro.Elix.30.  by  two,  and  recovery  by  verdid  of  damages  againft  one, 
this  was  (by  two  judges  to  one,  held  to  be  a  good  plea  in  bar 
to  an  a£Hon  brought  againft  the  other ;  tor  plaintiff  had 
defied  to  bring  his  a&ion  fingle,  and  could  have  hot  one 
tecompenfe. 

6.  By  ftatute  21  Jac.  1.  c.  16.  the  defendant  to  an  aftioo 
of  trefpafs  quare  claufum  fregit^  mat  plead  a  difclaixner,  and 
that  the  trefpafs  was  by  negligence  and  involuntary,  and  tender 
fufficient  amends  before  the  a£tion  brought;  and  if  the  ifluc 
be  found  for  the  defendant,  or  the  plaintiff  be  nonfuitedy  be 
(hall  be  barred* 

Baaeyy.  But  the  defendant  cannot  plead  tender  of  amends  *&*, 

Vrraih.  for  the  ftatute  only  gives  fuch  plea  in  the  cafe  of  an  invo- 

s  St».  54Q.      luhtary  trefpafs  and  disclaimer, 

Co°Litt.»8*  a.      ^  *c  defendant  pleads  tender  of  amends  for  any  trdpoft 
g^ri.  6S6.      '  committed  by  htm,  he  muft  further  plead'  what  fum  he  ten- 
dered  for  amends :  an  exception  to  this  is  where  the  owner 
of  an  eftray  makes  a  tender  for  the  keeping.  (Jntt,  401.) 

7.  By  ftat.  24  Geo.  2.  c.  44.  conftables  not  being  liable 
for  any  thing  done  under  a  juftice's  warrant,  mat  is  a  good 
plea;  but  by  7  Jac.  c.  5.  they  may  plead  the  general  iffue, 
and  give  the  fpecial  matter  in  evidence* 

8.  The Jiatute  of  limitation  is  a  good  plea  in  thisaffjon;  it 
is  founded  on  ftatute  21  Jac.  r.  c  16.  f.  3.  which  etta&% 
u  That  all  a&ons  of  trefpafs  quare  claufum  fregity  flttU  be 
<c  brought  withinyZv  years  after  the  caufe  of  action  accrued} 
"  and  if  on  any  fuch  actions  judgment  be  given  for  fba 
u  plaintiff  and  be  afterwards  reverfed  for  error,  or  jvdg- 
<€  ment  be  arretted,  the  plaintiff  may  bring  a  new  a£Eoo 
tt  within  one  year." 

• 

Glare  v*Aoft»  ^  The  deferKlant  in  pleading  may  plead  ftp*  mkttOrs  «», 
jufiification :  As  here,  ift,  The  cutting  down  a.  tree  for  4fe»j 
pairs.  2.  That  the  tree  flopped  a  water-courfe,  whcFeJbfr* 
he  cut  it* 


10.  By  ftat  7  Jac.  1.  5.  it  is  enaded  «  That  if  any 
«  (hall  be  brought  againft  any  juftice  of  peace,  conftablq 
u  tic.  for  ainy  thing  dorte  by  virtue  or  reafori  of  his    ""* 
«  he  may  plead  the  general  iflue,  arid  give  the  Qfttirf 
*  in  cvidc 


in  evidence." 


6.  at 
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6.  OF  THE  EVIDENCE  IN  THIS  ACTION. 

I.  OF  THE  EVIDENCE   ON  THE  PART  OF  THE  PLAINTIFF. 

1.  "  The  evidence  muft  always  follow  the  iflue;  that  is,  %  Black.  Rep. 
11  no>  matter  out  of  it  (hall  be  given  in  evidence  which  might  Il65* 

"  hare  been  replied,  and  would  have  fupported  the  a&ion ; 
u  for  the  evidence  fhould  only  go  to  difprbve  the  fads  in  the 
«  plea." 

As  in  trefpafs  by  the  lord  againft  a  commoner,  for  fpoiling  Dayrolles  r. 
and  deftroying  his  peat  and  filling  up-  the  holes,  the  defendant  H<™""*- 
juftified  under  a  right  of  common;  and  becaufe  that  he  was  3   urr"  ***s* 
hindered  from  enjoying  his  common  in  fo  ample  a  manner,  by 
rcafon  of  the  heaps  of  peat,  that  he  removed  them  and  filled 
up  the  holes :  the  plaintiff  replied  de  injuria  fua  propria  gene- 
rally:   and  on  iflue  joined,  would  have  given  in  evidence, 
that  there  was  a  fufficiency  of  common  left:  but  it  was  held  that 
he  could  not,  it  not  being  within  the  iflue,  which  was  con- 
fined to  the  fodls  ftated  in  the  plea* 

2.  But  if  the  principal  trefpafs  will  bear  an  a&ion,  the  Sipporah  t. 
plaintiff  may  under  the  general  claufe  of  alia  enormia  fecitj  ^.ffett" 
give  in  evidence  to  encreafe  the  damages,  any  thing  that  wiU  l  '  2*5" 
net  itfelf  bear  an  aSiion^  as  ex.  gr.  an  injury  ex  turpi  caufa: 

but  what  would  itfelf  bear  an  aclion  mujl  bejlated  in  the  decla- 
ration. As  in  trefpafs  quare  clauf  freg.  the  plaintiff  would 
not  be  allowed  to  give  in  evidence  that  the  defendant  then 
took  away  his  horfe,  for  that  would  bear  an  adion  itfelf;  but 
he  might  that  he  entered  his  houfe  and  debauched  his  daugh- 
ter, for  that  will  not  bear  an  a&ion,  but  is  an  injury  ex  turpi 
caufa.  But  this  fepms  to  be  the  cafe  only  where  the  defendant 
pleads  no/  guilty  for  there  the  iflue  is  on  the  fads  ftated  in 
the  declaration. 

3.  If  in  trefpafs  quare  clauf  fregity  the  plaintiff  fets  out  the  aR0lI.Ab.677. 
abuttals  of  hisrlofe,  he  muft  in  evidence  prove  every  part  of 

his  abuttals;  as  if  it  be  a  parte  aujlrali  of  the  mill  of  A.  he 
muft  prove  the  mill  there,  and  that  it  was  in  the  tenure  of  A. ; 
but  it  will  be  fufficient  though  there  is  an  highway  between 
them.  So  if  the  abuttal  is  laid  to  the  eaft,  if  proved  to  the 
north-eaft  it  is  fufficient. 

So  if  the  trefpafs  is  laid  in  an  acre,  laid  with  proper  abut-  winVworth  ▼. 
tals,  proof  of  a  trefpafs  in  half  an  acre  will  be  good,  for  the >»»nn. 
abuttals  extend  only  to  the  whole  acre.  *"civ  lx4- 

4.  When  the  trefpafs  is  laid  with  a  continuando^  the  plain-  PerHo't,  at 
tiff  ought  in  evidence  to  confine  himfelf  to  the  time  in  die  Hertford 

E  e  declaration:  ****'    D  sc 
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declaration :  But  he  may  waive  the  continuant  and  prove  a 
trefpafs  on  any  day  before  the  a£tion  brought)  or  he  may  give 
in  evidence  only  part  of  the  time  laid  in  the  continuando. 

Trials  per  Pais.  '   In  trefpafs  with  a  continuando  to  the  land,  the  plaintiff  ihould 
*3**  prove  a  re-entry,  for  other  wife  he  (hall  only  have  damages  for 

the  firft  entry. 

Bullcr  N.  P.  84.  5.  In  trefpafs  de  bonis  afportatisy  as  the  plaintiff  is  obliged 
to  fet  out  the  particular  goods  in  his  declaration,  fo  he  can 
only  prove  the  taking  of  f itch  goods  as  are  mentioned  in  the  dtcla- 
rations  for  as  the  reafon  for  fpecifying  the  goods  is  to  enable 
the  defendant  to  plead  the  former  adion  in  bar  to  another  for 
talcing  the  fame  goods,  the  plaintiff  fhall  for  the  fame  reafon 
be  confined  in  his  proof}  for  if  admitted  to  give  evidence  of 
the  taking  of  things  not  in  the  declaration,  he  might  recover 
twice  for  the  fame  things. 

Kufton  v.  6.  If  the  plaintiff  makes  a  new  affignment,  and  the  gene- 

Crouch,  ral  iflfue  be  joined  on  it,  he  cannot  prove  the  defendant  guilty  et 

Lro.  Eliz.  49a.  fa  pjace  mint'imed  in  the  plea  in  bar,  for  by  the  new  affignment 
he  waives  the  place  whereto  the  defendant  has  pleaded:  and 
if  the  place  affigned  by  the  plaintiff  be  the  very  locus  /*f» 
pleaded  by  the  defendant,  yet  the  defendant  fhould  not  rejoin 
that  it  is  fo,  but  plead  the  general  iffue,  not  guilty ',  and  at  the 
trial  he  muft  have  a  verdicl,  becaufe  the  plaintiff  by  his  new 
affignment  waived  that  place. 

Y«r  Book.  Therefore  where  the  defendant  juftified  in  a  place  called/ 

27  H.  8.  7.  as  his  freehold,  and  the  plaintiff  by  way  of  new  affignment, 
laid  the  place  in  which,  4sV.  was  called  B.  it  was  held  noplo 
to  fay  that  A.  and  B.  are  the  fame  place;  for  by  the  new  af- 
fignment the  bar  was  at  an  end* 

Cook  q.  tam  v.       5.  In  an  information  for  obftrucring  an  excife-officcr  ifl 
Pnddie.  fearching  for  prohibited  goods,  under  ftat.  Geo.  3.  by  which f 

~  ^iss  duty  is  laid  on  coffee,  tea,  &c. ;  the  fearch  had  been  attempted 

""to  be  made  as  directed  by  the  ftatute  under  a  justice's  warranty 
which  warrant  recited  information  having  been  given  U  At 

.jujHce  of  run  goods  (viz.  )  being  lodged  in  fuch  a plxt* 

the  warrant  was  produced,  but  the  defendant's  counfclobjeddi 
that  the  information  on  which  the  warrant  was  granted  ought* 
lilcewife  to  be. given  in  evidence;  but  fujl.  Buder  over-ruid 
the  objection :  it  was  then  objected  to  the  proof  of  the  officer's 
appointment  in  purfuance  of  the  ftatute;  for  though  in  g< 
ral  it  may  be  proof  fufficient  of  a  perfon  being  an  excife- 
cer,  that  he  has  a&ed  as  fuch  without  producing  his  appoii 
ment,  yet  the  ftatute  by  whivh  thefc  duties  are  laid,  does 

girt 
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give  the  management  of  them  to  the  board  of  excite,  but  to 
perfons  appointed  by  the  Lords  of  the  Treafuryy  and  therefore  it 
ought  to  be  (hewn  that  the  Lords  of  the  Treafury  had  allotted 
the  management  of  thefe  duties  to  the  commiffioners  of  the 
excife;  but  this  obje&ion  the  judge  alfo  over -ruled. 


OF  THE    EVIDENCE   ON   THE    PART  OF  THE  DEFENDANT. 

1.  "  If  the  defendant  juftifies,  if  he  proves  a  good  title  in 
"  himfelf,  though  not  ftri&ly  as  fet  out  in  the  plea,  it  is  fuf- 
«  ficient." 

As  where  in  trefpafs  the  defendant  juftified  the  taking,  by  Goodman  r. 
plea,  that  the  houfe  of  the  plaintiff  was  held  of  the  Earl  of  Ayling. 
Northumberland  by  homage  fealty,  fuit  of  courts  efcuage  a»-Yciv*  ***• 
certain^  enclofmg  his  park  with  pales,  and  rent  of  a  pound  of 
cummin,  and  he  for  three  years  rent  and  fubtra&ion  of  fuit 
juftified  the  taking;  he  proved,  and  the  jury  found  that  he 
held  by  homage  and  fealty,  and  enclofing  his  park,  and  a 
pound  of  cummin:  and  the  defendant  had  judgment;  for  the 
finding  agreed  in  fubftance  with  the  title  fet  out. 

2.  In  trefpafs  againft  officers  of  the  excife  and  cuftoms,  Wood*  Cheflal. 
they  may  plead  the  general  iffue,  and  give  die  fpecial  matter  a  Bla<*.  Rep. 
in  evidence.  I145'  .... 

&  caf.  ibid. 

3.  There  is  a  difference  to  be  obferved  as  to  the  evidence 
in  a&ions  againft  the  fheriff  or  his  officers  for  tortious  taking 
of  goods  in  execution  where  the  plaintiff  is  the  defendant  in 
the  original  aftion>  and  where  the  adtion  is  by  ajlrangery  whofe 
goods  have  been  taken. 

Where  the  a&ion  is  by  a  Jlranger,  whofe  goods  have  been  Martyn  v. 
wrongfully  taken  by  the  (herifF,  under  z  fi.  fa.  or  other  exe-  Podger. 
cution  ifTued  againft  another  perfon,  the  ihcrifF  or  his  officers  S  Burr  1631. 
in  juftifying  under  the  writ,  is  obliged  to  produce  or  prove  a 
<opy  of  the  judgment  upon  which  the  Jr.  fa.  iffued. 

But  if  the  a&ion  is  by  the  perfon  againft  whom  the  fi.  fa.  i^\c  v.  Billets. 
iffiied  (that  is,  the  defendant  in  the  original  action)  in  that  Lord  Raym. 
cafe,  a  copy  of  the  judgment  need  not  be  given  in  evidence.  73 J- 

4.  In  trefpafs  for  taking  goods,  the  defendant  juftified  under  j^oorv  Holm- 
a  diftrefsfor  rent :  it  was  ruled,  I.  That  the  defendant  fhould  bcr,  jut  Eyre, 
prove  a  letting  at  a  certain  renty  and  that  tlie  rent  was  due  at  c  K.Mai  juouc 
the  time  of  taking  thediftrefs :  2.  That  in  cafe  the  goods  had  ^  *|jjj^ 
been  removed  oft*  the  premises,  that  the  notice  fhould  fpecify 

Ee.2  the 


420 


Cafe  of  Page 
and  Crook. 
Style  40 1. 


TRESPASS* 

the  place  to  which  they  were  removed,  axu}  alfo  contra  » 
inventory  of  the  goods* 

5.  If  trefpafs  be  brought  againft  one  fimtd  cum  others,  if 
nothing  be  proved  againft  one,  he  may  be  examined  as  a  wit- 
ness for  the  reft. 


Dawlces  v. 
Pilfield. 
Cro.  Jac.  297. 


Hill  &  al.  v. 
Goorichild. 
5  Burr.  1790. 


Onflow  ▼, 
Orchard. 
I  Stra.  4a*. 


Chapman  ▼. 
Houfe  &  al. 
%  Stra.  1 1 40. 


7.  THE  VERDICT,  DAMAGES,  JUDGMENT, 
AND  COSTS. 

ifl.    OF   THE    VEUDICT,   DAMAGES,   ANp   JUDGMENT. 

I.  The  plaintiff  in  this  a&ion  cannot  recover  more  fir  da- 
mages than  he  has  laid  in  his  declaration :  but  for  damages  and 
cojts  together,  he  may  have  judgment  for  more  than  he  lai4 
for  the  fuit  may  have  been  of  long  continuance. 

2-  In  a  joint  action  of  trefpafs,  where  the  jury  find  the  de- 
fendants jointly  guilty  ^  they  cannot  fiver  the  damages  according 
to  the  degrees  of  guilt:  and  therefore  where  in  the  Cmrmk 
Pleas  the  plaintiffs  in  this  action  were  declared  againft  jointly, 
and  a  verdict  againft  one  for  one  {hilling,  and  againft  the 
other  for  forty  fhillings,  and  judgment  was  entered  up  ac- 
cordingly; on  error  brought  into  the  King's  Bench,  the  judg- 
ment was  reverfed. 

"  And  the  cafe  is  the  fame  where  there  is  a  judgment  by* 
«  default." 

For  where  the  cafe  was  fo,  and  on  a  writ  of  inquiry  the 
damages  were  found  as  to  one,  20L  and  as  to  the  other,  — 
{hilling,  judgment  was  arretted. 

But  this  is  the  cafe  where  the  defendants  plead  jointly  \  for  , 
if  they  fever  in  their  pleasy  different  damages  may  be  aflefod 
as  to  each. 


I 


For  where  in  trefpafs  againft  three,  one  let  judgment  go 
by  default;  another  pleaded  not  guilty,  and  the  third  demur- 
red to  the  declaration :  before  trial  of  the  general  ifliie,  there 
was  likewife  a  writ  to  affefs  damages  on  the  judgment  by  d 
fault,  and  contingent  damages  on  the  demurrer :  the  jury  ga^ 
a  verdict  for  the  defendant  on  not  guilty,  and  affefled  ioqL 
as  to  one  of  the  other  defendants,  and  one  (hilling  as  to  tM 
other:  and  Chief  jfufiice  Lee  was  of  opinion  that  the  judg-i 
ment  fliould  be  accordingly,  they  having  fevered  in  their 
pleas. 

So  the  rule  firft  laid  down  feems  to  apply  only  ivber*  ih 
finding  is  joint:  and  that  the  jury  may  find  them  feveraflj 
guilty  as  to  part,  and  not  guilty  as  to  part,  and  aflefs  damages 

feverally. 

3-  ^Vher* 


•TRESPASS.  421 

3.  Where  there  are  two  defendants  fued  jointly  who  fever  Biggs  v. 
hi  their  defence,  or  if  one  lets  judgment  go  by  default,  and  G«cnfield. 
flic  other  juftifies :  as  in  trefpafs  for  talcing  goods  againft  two : 

if  one  lets  judgment  go  by  default,  or  one  pleads  not  guilty, 
ind  the  other  juftifies  the  taking  as  a  diftrefe,  dr  by  licence 
from  the  plaintiff  to  fell,  or  that  the  plaintiff  gave  him  thfe  Tilly  ▼  Moody. 

Ols;  if  the  defendant  who  juftifies  has  a  verdift,  judgment  c,tHob'  54- 
be  arrefted  as  to  the  other,  fince  upon  the  whole  it  ap- 
pears that  the  plaintiff  had  no  caufe  of  a&ion. 

4.  u  The  jury  in  finding  their  verdi«Sk  may  vary  from  the 
u  declaration,  and  find  only  part  of  what  is  laid." 

As  rf  the  declaration  be  for  taking  attack  of  rye,  they  may  aRoll.  Ah.  684. 
find  the  defendant  guilty  as  to  five  quarters,  and  not  guilty  as  Cro' Car'  *4% 
to  the  reft;  fo  if  the  declaration  be  for  cutting  and  taking 
away  trees,  they  may  find  the  defendant  guilty  of  the  taking, 
though  not  of  the  cutting, 

2.     OF   THE    COSTS   TO   THE   PLAINTIFF- 

This  is  founded  on  feveral  ftatutes,  the  firft  of  which  was 
the  ftatute  of  Gloueefler,  The  ftatute  of  Gloucejler  gives  cofts 
in  all  cafes  where  there  are  damages,  The  next  ftatute  after 
this  was  43  Eliz.  c.  6.  which  ena&s,  *4  That  in  actions  per- 
tt  ional,  not  being  for  title  to  land,  if  the  judge  certifies  that 
u  me  dam  ages  are  under  forty  {hillings,  the  plaintiff  ihall  have 
*  no  more  cofts  than  damages," 

Thifi  ftatute  was  for  the  purpofe  of  taking  away  cojit  from 
the  plaintiff  where  the  damages  were  under  forty  {hillings,  by 
enabling  the  judge  to  give  a  certifier-.' e  to  th.u.  \ <  lrpof?,  as 
otberwtfe,  under  the  ftatute  of  GVW</?<r,  tiic  plaintiff  would 
have  cofts,  by  reafon  of  the  damages :  and  certificates  have  Walker  v. 
been  granted  on  it,  to  take  away  the  plaintiff's  cofts.  Fid*  R™iIJr0n* 
cafeinrmrg.  Acafc'ib.3' 

%  Strt.  1 13  j. 

2.  The  next  ftatute  was  22  &  23  Car.  2.  c.  9.  which  en-  s.  C. 
a£b,  tt  That  in  trefpafs  and  other  actions  perfonal,  if  the  jury 

*  niri  under  forty  (hillings  damages,  the  plaintiff  (hall  have 
"  no  more  cofts  than  damages,  unlefs  the  judge  (hall  certify 
u  that  the  freehold  or  title  to  the  land  catne  principally  in  quef 

*  timu" 

As  by  the  firft  part  of  this  ftatute  cofts  were  taken  away 
from  all  cafes  of  trefpafs  under  forty  (hillings,  it  gave  them  to 
fce  plaintiff  in  one  cafe;  that  is,  where  the  freehold  or  title 
io  the  land  did  come  in  queftion,  the  damages  in  fuch  cafe 
being  to  general  but  fmaJJ,  the  land  itfelf  being  the  object 

Accordingly  thefe decifions  have  taken  place: 

1.  Though 
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Moor  ▼.  Hall.       j.  Though  the  words  of  the  ftatute  are  trefpafs  in  general, 
J"n* '  G'  3*     yet  the  ftatute  only  extends  to  trefpafs  quart  ctaufum  frq\t\ 
"  that  is,  to  cafes  wherein  the  freehold  could  come  in  queftion, 

and  not  to  trefpafs  de  bonis  ajportatis,  or  trover,  or  fuch  afti- 
ons;  that  is,  in  thofe  a&ions,.  be  the  damages  however  frrall, 
the  plaintiff  (hall  have  his  cofts,  becaufe  in  thefe  the  freehold 
could  not  come  in  queftion:  but  in  trefpafs  quare  claufm 
fregitj  in  which  the  freehold  could  come  in  queftion,  the  plain- 
tiff (hall  not  have  his  full  cofts,  unlefs  the  judge  {hall  certify 
that  the  freehold  did  come  in  queftion. 

2.  Therefore,  if  it  appears  from  the  pleadings  themfefas 
that  the  title  to  the  land  did  come  in  queftion  (as  where  a  view 
was  granted)  there  the  plaintiff  {hall  have  his  cofts,  without 
any  certificate* 

Sg  where  to  trefpafs  quare  clauf.fr eg.  the  defendant  juftified 
for  a  way,  and  the  plaintiff  replied  extra  vi am,  upon  which 
iffue  was  joined,  and  two-pence  damages;  the  plaintiff  had 
his  full  cofts  without  a  certificate,  for  it  appeared  that  the 
freehold  was  in  queftion. 

3.  «  So  that  the  cafes  in  which  a  certificate  is  neceflaiy 
a  are,  when  by  prefumption  the  freehold  might  come  in 
"  queftion,  but  it  is  doubtful  whether  it  did  fo  or  noti  in 
"  thefe  cafes  a  certificate  is  required," 

As  where  the  trefpafs  was  for  breaking  the  plaintiff's  clofc^ 
and  talcing  and  carrying  away  divers  quantities  of  peat  aal 
turf,  damages  one  {hilling;  there  being  no  certificate,  the; 
court  held  that  the  plaintiff  (hould  have  no  more  cofts  than 
damages,  as  the  freehold  might  come  in  queftion. 

i 

So  where  the  trefpafs  was  for  breaking  and  entering  tb»; 
plaintiffs  houfe,  and  keeping  him  out  of  pofleffion  far  fci 
month. 


Kempfter  vf 

Deacon. 

I  Lord  Raym. 

76. 

%  Salk.  665. 

S.  C. 

Higgint  ▼. 

Jennings. 

a  Stra.  726. 

Beal  v.  Moore. 

1  Stra.  1 168. 

S.  P. 


Clegs*. 
Molyneaux. 
Douglas  750. 


Blunt  ▼.Miller. 
1  Stra.  645. 


Anon,  a  Vent.  So  where  it  was  for  breaking  the  plaintiff's  clofe,  and  pot-j 
48.  ting  ftalees  on  the  land. 

Hill  ▼.  Reeves.  So  for  breaking  the  plaintiff's  houfe,  and  deftroying  hifl 
c- B-  window-fhuts  and  bolts :  fo  for  cutting  his  trees.     In  all  the&j 

Paich.3Geo.i.  cafeSj  fa  damages  being  under  forty  {hillings,  and  no  certW 
Birch  v.  Daffy,  ficate,  as  the  freehold  might  have  come  in  queftion,  the  coudj 
C  B.Tr.  3 g.i.  held  that  the  plaintiff  {hould  have  no  more  cofts  than  dfcj 
BuU.N.P.-W.magCS.  j 

4.  u  And  therefore,  if  it  appears  from  the  pleadings  tU 
"  the  freehold  could  not  come  in  queftion,  the  plaintiff  4ba| 
"  have  his  full  cofts,  though  the  damages  are  under  fort] 
"  {hillings." 

As 
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As  where  the  trefpafs  was  for  breaking  and  entering  the  ^<>H  Tkcrc  v. 
plaintiff's  free  warren  and  killing  his  game,  and  damages  one  T™b\ 
foiling,  the  plaintiff  had  his  full  calls;  for  the  freehold  could  *  **'     p* 
not  come  in  queftion  on  the  right  of  franchife  of  free  warren. 

So  where  the  trefpafs  was  for  entering  the  plaintiff's  clofe,  Keen  v. 
and  chafing  his  cows  and  fowls,  and  damages  under  forty  fhil-  WW^er.  - 
lings,  the  plaintiff  had  his  full  cofts.  S.  P.  Tbompfon  v.  Berry,  GUbRcP-  '97. 
I  Stra.  551. 

This  is  the  cafe  of  all  trefpaffes  de  bonis  afportatis.     In        ' 
which  cafe  of  afportavit  of  perfonal  things,  there  are  always 
full  cofts. 

5.  But  there  are  certain  exceptions  to  be  obferved ;  as  firft,  Reevesv.Butler. 
if  there  are  two  counts  in  the  declaration,  and  one  is  de  bonis  Gilb-  £<!•  Rep. 
afportatis,  but  in  the  other  the  freehold  might  come  in  quef-  I?6' 
tion,  if  the  jury  finds  damages  entire,  though  under  forty 
(hillings,  the  plaintiff  (hall  have  his  full  cofts;  for  as  part  of 
the  damages  muft  be  applied  to  the  count  de  bonis  afportatis 
it  (hall  carry  cofts  for  the  whole:  but  it  had  been  other  wife 
had  the  jury  found  not  guilty  as  to  that  count,  and  a  yerdi& 
on  the  other  under  forty  (hillings. 

So  if  there  are  many  counts  in  a  declaration,  though  for  Noma  ▼. 
different  caufes  of  action,  if  the  plaintiff  has  a  verdict  on  one  ^aldron. 
count,  he  (liall  have  his  cofts  of  the  whole  declaration.  a^Black.  Rep. 

2.  "  Where  fpecial  damages  are  laid  by  way  of  aggrava-  1  Strsu  192. 
<c  tion,  if  they  are  of  themfelves  actionable,  the  plaintiff  (hall 
"  have  his  full  cofts,  though  the  damages  are  under  forty 
"  (hillings :  but  if  the  fpecial  dtAnage  laid  would  not  bear  an 
"  action,  the  plaintiff  (hall  have  no  more  cofts  than  damages 
"  if  under  forty  (hillings,  if  it  is  trefpafs  which  requires  a 
a  certificate." 

As  where  the  trefpafs  was  for  putting  difrafed  cattje  into  the  Andcrfon  y. 
plaintiff's  clofe  per  quod  his  cattle  were  infected,  and  verdict  Buckton. 
for  the  plaintiff  damages  twenty  (hillings,  he  had  his  full  cofts,  x  Stra*  l92' 
hecaufe  the  fpecial  damage  was  itfclf  actionable. 

But  where  the  plaintiff  declared  in  trefpafs  for  entering  his  Appjeton  v. 
houfe,  and  making  an  affray  and  continuing  there  till  the^mith- 
plaintiff  gave  him  a  note  for  61.  verdict  for  the  plaintiff,  and  3    urr' ll  Xm 
one  guinea  damages,  ic  was  adjudged,  That  the  continuing 
was  only  aggravation,  and  no  di(Tin£t  a&ionable  fact;  and 
therefore  the  damages  being  under  forty  (hillings,  the  plaintiff 
could  have  no  more  cofts  than  damages,  be/idcs  too  the  free- 
hold might  have  come  in  queftion. 

3.  Where 


424  TRESPASS. 

Roopv.Scritch.      3.  Where  a  caufe  was  originally  commenced  in  an  inferior 
4  Mod.  378.     courty  if  remved  int0  K.B.orC  B.  and  the  damages  found 

are  under  forty  (hillings,  the  plaintiff  (hall  have  his  full  cofts 

without  a  certificate* 

Sheldon  v.  4.  On  writs  of  inquiry  in  cafes  within  the  ftatute,  die 

Jugate.  plaintiff  (hall  have  his  full  cofts,  though  his  damages  are  under 

BuUcrN.P.3a9.fortyflllUingS- 

6.  By  ftat.  4  &  5  W.  &  M  c.  23.  cc  Every  apprentice,  in- 
il  ferior  tradefman,  or  diffolute  perfon,  who  is  convided  of  a 

"  trefpafs  infifhing,  hunting,  or  fowling  in  another's  ground,    t 
«  (hall  pay  full  cofts." 

Bcncct  ▼.  If  a  perfon  is  an  inferior  tradefman*  it  matters  not  what  his 

T?*bo't-  qualification  is  in  point  of  eftate,  for  if  convi&ed  of  luca 

x    or       ym.    trc(j>a^j  |jC  (jj^jj  ^y  full  cofts. 

Puxton  ▼. 

Mingay.  But  it  feems  not  eafy  to  be  decided  who  is  an  inferior 

1  WiJf.  70.        tradefman,  the  court  being  equally  divided  in  the  queftion, 

though  it  feemed  the  better  opinion  that  it  (hould  have  been 

left  to  the  jury  to  decide,  Who  was  or  was  not  an  inferior 

tradefman  ?  The  defendant  was  a  furgeon  and  apothecary. 

Ptiltnt  v.  Roll.      But,  1  ft,  a  gentleman's  huntfman  is  not  a  diffolute  perfon  ' 

a  BUck.  Rep.    within  the  ftatute:  2dJy,  The  court  held  in  this  cafe,  that  if  i 
9°°a                the  plaintiff  declares  againft  a  defendant  as  a  diffolute  perfon, 
who  proves  not  to  be  fo,  that  he  (hall  not  for  that  reafon  be 

non-fuited;  for  the  ftatute  gives  no  new  caufe  of  adion,  the  1 

trefpafs  fued  for  is  ftill  as  before;  and  this  is  only  a  collateral  , 

matter  affecting  the  cofts ;  fo  that  if  the  cofts  are  under  forty  ; 
{hillings,  the  plaintiff  (hall  have  no  more  cofts  than  damages. 

/  j 

7.  By  ftat.  8  &  9  JV.  3.  c.  u.  "  In  all  a&ions  of  trefpafs  ' 
"  in  which  the  judge  fhall  certify  the  trefpafs  to  be  wilful  and  \ 

m  "  malicious^  though  the  damages  are  under  forty  (hillings,  the 
"«  plaintiff  (hall  have  full  cofts/' 

1 
3  Black.  Com.  And  every  trefpafs  is  wilful  where  the  defendant  having  \ 
2I4'  notice  to  depart,  or  is  warned  not  to  come  on  the  land,  yet    ! 

does  fo  notwithftanding,  and  malicious  where  it  appears  to  be 
done  to  harrafs  the  defendant* 

Gcly  v.  Day  &  Therefore  where  the  defendants  were  playing  at  cricket  on 
ai.  Winton.  the  plaintiff's  ground,  and  were  warned  to  go  off,  notwith- 
MSS  I7*3 '  ftanding  which  they  continued  to  play,  and  damages  thirty 
{hillings,  the  Judge  (Baron  Perryn)  was  applied  to  for  a  : 
certificate,  and  a  cafe  cited  of  Swinnerton  v.  farvis^  AT.  UL 
in  which  it  had  been  held,  That  the  judge  was  obliged  to 
certify:  the  judge  ut  firft  was  of  opinion,  that  here  being  no 
newtrefpafsy  but  a  continuation  of  the  former^  that  it  differed 

from 
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from  that  cafe;  but  afterward*,  having  confuted  with  Juftice 
Htatby  he  faid  the  point  had  been  determined,  and  that  die 
judge  Had  no  difcretion,  even  where  the  trefpafs  was  a  con- 
tinuation of  that  committed  before  notice;  and  he  certified 
accordingly. 

This  cafe  was  mentioned  by  Jftftide  {?***/,  Surry  Sum.  AJf. 
J702»  and  recognized  as  law;  and  he  certified  in  a  firtiihr 
cafe.  N 

The  certificate  by  the  judge  under  this  ftatute  muft  be  Ford  y.  Parr  & 
Halt  in  court  after  die  trial,  and  cannot  be  given  afterwards.   ^   .,„ 

2  Willi  II. 

It  may  not  be  amife  to  obfcrve  on  the  object  of  Aefe  tw<* 
laft  mentioned  ftatutes*  that,  as  under  ftatute  %%  &  23  Car.  2. 
the  damage*  being  under  forty  (hillings,  the  plaintiff  was  de- 
prived of  his  cofts,  this  ftat.  8  &  9  IV.  3.  was  for  theptirpofe 
of  giving  them  to  him  in  the  particular  cafe  of  a  wilful  and 
a  malicious  trcfpaf9,  and  zs  the  not  paying  ,of  cofts  was  a 
benefit  to  the  defendant,  the  ftatute  4  &  5  Jr.  &  jl£  was  io 
take  tkat  away  and  annex  coft*  as  a  ptmiftimefrt,  in  cafe  of 
trefpafs  by  apprentices,  &c. 

Vid.  Cafes  of  Certificates  as  to  Cofts*  in  cafe  of  ExcJfe- 
QScers,  anie* 


3«  OF    THE   COSTS   TO   THE   DBFEKDANT* 

r.  By  ftatute  \J*c.  1.  c .  3.  "  If  any  perfon  commences 
a  an  action  of  trcfpafc  or  other  actions  in  which  the  plaintiff 
"  might  have  his  cofts,  and  after  tho  defendant's  appearance 
u  becomes  nonfuited,  or  verdict  paffes  againft  him,  the  de- 
"  fendant  ihall  have  cofts." 

2.  $y  ftat.  8  &  9  /F.  3.  ;,  1 1.  « In  treipaft  againft  ieveral, 
"  if  any  one  or  more  is  acquitted,  he  (hall  have  his  cofts 
"  agairift  the  plaintiff,  unlefc  the  Judge  {hall  certify  upon  the 
"  record  that  there  was  good  caufe  for  making  him  a  defen- 
u  dant." 

This  ftatute  is  confined  to  trefpaft  vi  tt  armis  only,,  and  DibbenT.Cook. 
does  not  extend  to  trefpafs  on  the  cafe;  for  all  ftatutes  giving  *Stn.  ioij. 
cofts  are  to  be  conftrued  ftridly,  and  cafe  is  not  mentioned. 

3.  By  ftat,  7  Jac.  1.  r.  5.  <c  If  trefpafs  vi  et  armis  or  cafe 
*  be  brought  againft  any  juftice  of  peace,  mayor,  bailiff, 
K  or  conftaUe,  for  any  thing  done  by  virtue  of  their  office, 
w  if  they  have  a  verdicl,  or  the  plaintiff  be  nonfuited* 
"  or  fuffer  any  difcontinuance,   the  defendant  (hall  have 

«  his 


4a6 


Anom. 
a  Vent.  45- 


4$rindlcy  ▼. 
Hollo  way. 
DougL  194. 


Deventth  t- 
Martyo. 
Pafch.  1734. 
Bailer  N.  P. 

33*- 

a  Stra.  958. 

S.C. 


TRESPASS, 

«  his  double  cofts  allowed  by  the  judge  who  tried  the 
«  caufe." 

This  ad  has  been  conftrued  to  extend  to  under -flieriffs  2nd 
deputy  conftables,  though  not  mentioned. 

But  the  judge  who  tries  the  caufe  muft  certify  that  the  de- 
fendant was  adting  in  execution  of  his  office,  and  order  the 
poftea  to  be  marked  for  double  cofts  ;  for  the  court  cannot  do 
it  after  trial* 

Such  is  the  cafe  where  tbtre  has  been  a  trial  or  nonfuit^  the 
fuggeftion  that  the  defendant  was  an  officer ;  and  the  allow- 
ance of  double  cofts  muft  then  be  made. 

But  where  the  plaintiff  difcontintud  by  leave  of  the  court, 
upon  an  affidavit  that  the  caufe  was  againft  the  defendant  for 
what  he  had  done  as  a  juftice  of  peace,  the  court  gave  him  a 
rule  to  theMafter  to  tax  double  cofts^  which  was  made  abfolute; 
for  where  the  plaintiff  difcontinues  with  leave  of  the  court, 
it  is  always  on  payment  of  cofts;  and  that  in  this  cafe  is  double 
cofts. 


Aft.  179a,  and 
K.  B.  Trin. 
3a  G.  3.  MSS. 


4.  By  ftatute  21  Jac.  1.  c.  iji.  The  proyifions  of  this  fta- 
tute  are  extended  to  churchwardens  and  overfeers  of  the 
poor. 

Tillettv. Broad.  5.  In  this  cafe,  which  was  trefpafs  for  breaking  and  enter- 
Surrey  Lent  ing  the  plaintiff's  clofe,  the  defendant  juftified,  under  a  right 
of  way  laid  in  different  manners;  as,  lft,  By  prefcription: 
2dly,  Under  a  demife  of  a  field,  called  Bowers  Field,  with 
all  ways  leading  thereto :  3dly,  By  reafon  of  unity  of  poflef- 
fion.  The  caufe  was  referred  at  the  affizes;  and  the  cofts  of 
the  caufe  were  to  abide  the.  event  of  the  award.  The  arbi- 
trator awarded,  That  the  defendant  had  a  right  of  way  over 
the  locus  in  quoy  but  not  by  any  of  the  manners  laid  in  the 
plea,  but  as  a  way  of  neceffity.  Upon  the  queftion  coming 
before  the  court,  they  were  of  opinion,  That  the  cofts  were 
to  abide  the  legal  event  of  the  fuit;  that  therefore,  the  de- 
fendant not  having  given  evidence  in  fupport  of  his  pleas  as 
he  had  pleaded  them,  that  though  under  the  award  he  had  a 
right  or  way,  yet  that  the  plaintiff  fhould  have  his  cofts. 


END  OF  FIRST  VOLUME. 


DIGEST 

OF 

The  Law  of  A&ions  and  Trials 

AT 

) 

THE  SECOND  EDITION,  CORRECTED, 

WITH  CONSIDERABLE  ADDITIONS  FROM  PRINTED  AND 
MANUSCRIPT  CASES, 

And  Three  New  Chapters 
ON  THE  LAW  OF  CORPORATIONS  AND  EVIDENCE, 


BY 

ISAAC   'ESPINASSE, 

OF   GRAY'S   INN,  ESQ.    BARRISTER  AT   LAW, 


£t  Spa  et  ratio  Studtorum.         Jo 


VOL,    II. 


DUBLIN: 

fElMTEB     WOM.     B.  LYNCH,    P.    WOGAN,     P.    BYRNE,    J.    EXSHAW,    J.   MOORE,    J.   JONEI, 
W.   JONES,     J.    RICE,    AND     B.    WATTS, 

1793- 


DIGEST 


OF 


The  Law  of  A&ions  and  Trials; 


CHAPTER  IX, 
The  Aftion  of  Eje£ment. 

EJECTMENT  is  an  action  whereby  a  term  of  years  is 
recovered;  and  is  either  on  the  title)  or /or  non-pay- 
ment of  rent. 

I.  When  in  this  action  die  risht  to  lands  and  tenements 
is  tried,  it  is  called  eje&ment  on  the  title,  and  is  done  in  this 

manner: 

He  who  claims  the  land  againft  him  who  is  in  poflei&on,  is 
fuppofed  to  make  a  leafe  for  years  to  fome  fictitious  perfon, 
who  is  then  fuppofed  to  be  in  pofleffion  until  he  is  ejected 
either  by  the  tenant  in  pofleffion  or  by  fome  fictitious  peribn, 
who  is  called  the  cafual  ejector;  againft  him  the  fictitious 
leflee  brings  his  action  for  the  expuliion,  and  he  (the  cafual 
ejector)  gives  notice  to  the  tenant  in  pofleffion  to  defend  his 
tide  to  the  lands,  which  thereby  comes  in  ifliiej  and  if  found 
for  the  plaintiff",  he  is  put  into  pofleffion. 

2.  EjUhntrUfor  non-payment  of  rent  was  given  by  ftatute 
4  G.  a.  r,  28.  of  which  hereafter. 

In  treating  of  the  action  of  Ejectment,  I  (hall  confider  it, 
ift»  With  reference  to  the  things  for  which  it  lies :  2dly,  With 
reference  to  the  perfon:  3d,  Of  ferving  the  ejectment:  4th, 
The  pleadings :  5th,  The  evidence :  6th,  The  verdict,  and 
other  fubfequent  proceedings. 

ift.  OF  EJECTMENT,   WITH  REFERENCE  TO 
THE  THINGS  FOR  WHICH  IT  LIES. 

I.  c<  An  ejectment  will  properly  lie  for  nothing  of  which  Bufler,N  P.  99. 
a  the  Sheriff  cannot  deliver  poffeffion  under  an  execution." 

Therefore  incorporeal  hereditaments,  things  lying  merely 
in  grant  qua  nee  tangi  nee  videre  pojunty  are  not  properly  ob- 
jects of  this  action. 

Vol.  II.  *  E  e  But 
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Newman  ▼. 
Holdmyfaft. 
1  Stra.  54. 


EJECTMENT. 
But  to  this  rule  there  are  exceptions.    "        ' 

1.  For  an  eje&ment  will  lie  for  comrnon  appendant  oropuT» 
tenant^  but  not  for common  pur caufe  a\vicinage\  for  the  Ineriff 
by  giving  pofleffion  of  the  land  gives  pofleffion  of  the  com- 
mon :  but  common  pur  caufe  de  vicinage  is  a  mere  permiffion. 


Chailoncr  r. 
Thomas. 
Vclv.  143. 
Cro.  Car.  492. 
3.  P. 

Sulivany. 
Scagrave, 
Stra.  695. 

Hollingfwoxth 
▼.  Brcwftcr. 
felk.  2.56. 


Prieft  t.  Wood.  2.  It  is  cna&ed  by  ftatute  32  H.  c.  8.  fefl.  7.  "  That  where 

Cro.  Car.  301.  «  any  perfon  {hall  have  an  eftate  of  inheritance  in  tithes  ir 

"  other  fpiritual  profit s>  which  (hall  be  in  lay-hands,  that  he 

"  may  maintain  an  ejedment  or  other  adion  for  them." 

Camclt  r.  This  ftatute  confined  the  cafes  of  eje&ment  for  tithes  to 

c*a™j"g'        lay-bands,  but  it  has  fince  been  extended  to  allow  ejedments 
a  Lord     ym.   fof  ^thes  where  they  are  in  the  hands  of  the  clergy. 

Gooddtle  ex  2.  Eje&ment  will  lie  for  land  which  is  part  of  the  kings 

dim.Chefter  t.  highway,  by  the  owner  of  the  foil;  for  appropriating  it  to  the 
AJker  &Eln».  ufe  0f  ^  pUt,ijc  is  not  a  defertion  of  the  property.    But  it     j 
1   wr.     3.      Q^j  ^e  recovere(j[  Jubjgft  t0  the  eafemenU 

KorrUv.Hham.      3.  An  ejectment  for  a  manor  generally  is  bad,  without  a* 
Hetley  80.        prefling  the  number  of  acres  for  fervices  belonging  to  a  ma- 
nor ;  for  which  no  ejeftment  can  lie. 


4.  An  ejedment  for  a  watercourfe,  or  Jlream  of  waltr^  is 
ill,  for  it  is  fluctuating,  and  of  which  no  pofleffion  can  be 
given :  it  fhould  be  of  Jo  much  land  covered  with  water. 

5.  And  an  eje&ment  need  not  be  for  an  entire  thing,  as  it 
will  lie  for  the  third  part  of  an  boufe* 

6.  Eje&ment  will  lie  for  a  church :  but  it  muft  be  demanded 
by  the  name  of  a  mefluage.  In  this  cafe,  it  is  (aid  that  the 
curate  may  have  a  rule  to  defend  quoad  a  right  of  entry  to 
perform  divine  fervicej  but  that  cafe  has  been  over-ruled. 

2dly.   OF    EJECTMENT    FOR    NON-PAYMENT    OF   RENT. 

Eje&ment  for  non-payment  of  rent  was  given  by  ftatute 
4  Geo.  2.  r.  28.  by  which  it  is  ena&ed,  "  That  when  half  1 
*«  year's  rent  is  in  arrear,  and  no  fufRcient  diftrefs  to  be  had, 
u  and  the  landlord  hath  by  law  a  right  of  re-entry,  he  may 
"  without  any  formal  demand  ferve  a  declaration  in  eje&- 
ic  ment,  or  affix  it  to  fome  notorious  place  on  the  houfe  or 
u  lands;  and  in  cafe  of  judgment  againft  the  cafual  eje&>r, 
ci  or  nonfuit  for  not  confeffing  leafe,  entry,  antf  ouftcr,  the 
"  plaintiff  (hall  have  judgment"  under  die  following  pro- 
vifos:    ift,   «  There  mutt  be  an  affidavit  or  proof  at  the 

«  trial 
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<*  trial  that  there  was  half  a  year's  rent  in  arrear,  and  no 
"  fufficient  diftrefs  to  be  had,  and  that  the  leflbr  had  a  right 
"  of  entry:  2.  Leflee,  or  any  one  claiming  under  him,  may 
"  within  fix  months  after  judgment  and  execution,  redeem 
<c  the  premifes  by  paying  the  rent  and  cofts,  or  may  bring  a 
"  bill  in  equity,  otherwife  he  will  be  barred  for  ever  j  except 
M  as  to  bringing  a  writ  of  error  to  reverfe  the  judgment  in 
u  ejedment :  3.  If  the  premifes  had  been  mortgaged  by  the 
"  leflee,  and  die  mortgagee  not  been  in  pofTeffion,  the  mort- 
"  SPgtz  may  within  fix  calendar  months  after  execution  re- 
"  deem  the  premifes  on  paying  the  debt  and  cofts:  4.  And 
"  if  within  the  fix  calendar  months  the  defendant  files  his  bill 
a  iniquity,  he  (hall  not  have  or  continue  an  injundion,  un- 
a  lefs  within  forty  days  after  anfwer  to  his  bill  he  brings  into 
41  court  fuch  fum  as  the  plaintiff  or  leflbr  fwears  to  be  due, 
"  fubjeft  to  the  difpofal  of  the  court.     And  if  the  tenant  (hall 
a  have  a  decree  on  his  bill,  the  leflbr  (hall  be  accountable 
<l  only  for  what  he  really  and  bona  fide  received  out  of  the 
"  premifes  while  in  his  pofTeffion,  and  if  lefs  than  the  rent, 
w  the  leflee  fhall  pay  the  remainder  before  he  is  put  into  pof- 
"  fdfion:  5.   But  if  the  defendant  has  a  verdiS  or  the  plain- 
"  tiff  be  nonfuited,   except  for  not  confefling  leafe,  entry, 
M  and  oufter,  in  fuch  cafe  the  defendant  (hall  recover  his  full 
u  cofts:  6.  But  the  tenant  may  at  any  time  before  the  trial 
"  pay  into  court  the  rent-arrear  and  cofts,  and  thereon  pro- 
"  ceedings  (hall  be  flayed." 

Under  this  ftatute  it  has  been  held, 

I.  "  That  where  there  has  been  a  recovery  in  eje&ment 
tt  under  this  ftatute,  that  after  pofTeffion  having  been  long 
4<  acquiefced  in,  the  court  will  prefume  all  the  forms  which 
u  the  ftatute  requires  to  have  been  rightly  performed." 

For  where  in  eje&ment  the  leflbr  of  the  plaintiff  had  been  Doe  «  dim. 
leflee  of  the  premifes  in  queftion,  and  twenty  years  before  Hi^hiags&al. 
they  had  been  recovered  againft  him  by  the  now  defendant  iBurn6i4. 
who  was  leflbr;  this  eje&ment  was  brought  on  the  ground 
that  the  proceedings  in  the  former  ejeftment  bad  been  under 
ftat.  4  Geo.  2.  c.  28.  and  that  the  judgment  there  given  v/us 
by  default,  and  that  there  did  not  appear  that  there  had  been 
in  affidavit  then  made  by  the  leffor  of  the  plaintiff  that  half  a 
fear's  rent  was  then  in  arrear,  and  no  fufficient  diftrefs  to  be 
lad:  but  the  court  held,  That  the  proceedings  being  ftated 
0  be  under  that  ftatute  which  requires  an  affidavit  to  that 
wrpofe,  and  the  pofTeffion  having  been  fo  long  acquiefced  in, 
hey  would  prefume  all  the  proceedings  to  have  been  regular. 

2.  It 
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Downct  ▼.  2,  It  was  formerly  the  pra&ice  in  cafe  of  eje&menis  brought 

St^i*.  on  an  entry  for  non-payment  of  rent,  to  ftay  all  proceeding* 
PhiUi  ,Vdoo-  on  k"nS'nS  the  rent  due  into  court:  ami  this  was  doneUfbrc 
little. PMod.ca£  the  makipg  of  the  ftatute,  and  after  judgment. 

a  And  it  ftill  may  be  done ;  for  the  cafe  oJp  ftay  of  proceed* 
«  ings  on  paying  the  rent  and  cofts,  feems  not  to  be  cod* 
«  fined  to  proceedings  under  the  ftatute," 


Pure  ex  dim* 
Withers  ▼. 
Sturdy. 
Hilary,  1 7 J*. 
BuilcrN.P.97. 


F^?  \vhere  in  ejectment  by  a  landlord  the  tenant  moved  to 
ftayfroceedings  upon  payment  of  the  rent^arrear  and  cdhj 
on  a  rule  to  (hew  caufe,  it  was  infifted  for  the  plaintiff  ttai 
the  cafe  was  not  within  the  a#,  for  that  it  was  not  aju}t&- 
ment  founded  fingly  on  the  ad,  but  that  it  was  brought  like* 
wife  on  a  claufe  of  re-entry  in  the  leafe  for  not  repairing,  and 
the  leafe  was  produced  in  court.  But  the  rule  was  made 
abfolute,  with  liberty  for  the  plaintiff  to  proceed  on  any  other 
title. 

3.  "  Under  the  ftatute  the  proceedings  will  be  ftayed  oa 
<c  payment  of  rent  and  cofts;  but  if  there  has  been  a  tender 
u  before  fervice  of  the  ejectment,  or  fuing  out  the  writ,  the 
c<  proceedings  are  irregular,  and  will  be  fet  afide  for  irregu* 
«  larity." 

Cnodright  ex  ;  As  here  where  a  tender  of  rent  was  made,  but  leffor  refiiW 

dim.  Stcrcnfon  to  accept  of  it,  becaufe  he  had  put  the  bufinefs  into  the  hawk 

IwiadtfKep  °^  *"  attorney>  ^  a^ter  proceeded  in  the  ejedment,  it  was 

746.          "  ^ct  *&de  for  irregularity. 


adly,  OF  EJECTMENT,  WITH  REFERENCE  TO 
THE  PERSON. 


3Biacic.C0m. 
206. 


Under  this  head  I  (hall  conflder, 

I.  By  whom  in  general  ejefiment  may  be  maintained.  j 

%.  By  what  perfons  in  particular.  r 

1.  <c  It  is  a  general  rule>  that  no  perfon  can  in  any  cafe 
€<  bring  an  eje&ment,  unlefs  he  has  in  himfelf  at  the  time 
w  a  right  of  entry  5  for  as  he  is  fuppofed  to  have  entered  with 
w  a  good  title  on  the  land,  and  made  a  good  leafe  tohisfiffi- 
cc  tious  leffee,  the  law  will  not  fuppofe  an  entry  made  to  make 
"  a  leafe  whereby  the  title  is  to  be  tried." 

"  Therefore,  where  it  happens  that  the  perfon  claiming' 
<c  title  to  the  lands  has  no  right  of  entry,  he  cannot  maintain 
«  this  aaioh." 

As 
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As  where  the  affignee  of  a  bankrupt  brought  an  ejeflment  Elliott  v.Danbr. 
/or  part  of  the  bankrupt's  eftate  before  the  enrohnent  of  the  Caf* K* B-  3- 
alignment  of  the  bankrupfs  eftate  made  to  him  by  the  commijfton- 
ers:  he  was  nonfuited;  for  the  affignment  is  by  bargain  and 
fide,  which,  under  ftat.  27  H.  8.  c.  16.  is  ordered  to  be  enrolled 
within  fix  months :  and  it  is  enacted  by  the  ftatutes  13  Elix. 
c.  7.  and  21  Jac.  1.  r.  19.  that  all  the  bankrupt's  lands,  tenel 
ments,  &c.  (hall  be  fold  by  deed,  indented,  and  enrolled*  fo 
that  before  the  enrolling,  the  affignees  have  no  legal  title. 

But  it  is  otherwife  in  the  cafe  of  a  common  bargain  and  Perry v.Bowcw. 
fide  j  for  there  the  eftate  pafles  by  the  contract,  and  is  exe-  SirThoma* 
cuted  by  the  ftat.  of  Ufes :  but  the  commiffioners  of  bankrupt  ,'onC8 1? 
hare  only  a  power  which  fhould  be  executed  according  to  the 
ibtute. 

So  where  tenant  in  tail  makes  a  feoffment  in  fee,  and  thereby  Litt.  fee.  595. 
works  a  difcontinuance  and  dies,  the  iflue  in  tail  cannot  enter* 
and  therefore  cannot  maintain  this  action :  and  the  cafe  is  the 
feme  of  other  defcents  with  toll-entries. 

So  by  common  law,  if  the  hufband,  feifed  in  right  of  his 
wife,  had  enfeoffed  another  and  died,  this  was  a  dtfcomimi- 
aflce,  and  took  away  her  right  of  entry,  fo  that  {he  could  not 
maintain  an  ejedment;  but  this  is  now  altered  by  ftatute  32 
JX8.  e.  28.  which  gives  a  right  of  entry  to  the  wife,  or  her 
heirs,  after  the  death  of  the  hufband,  who  had  aliened  lands 
and  tenements  of  the  inheritance  of  the  wife;  fo  that  fhe  or 
her  heirs  may  now  fupport  this  action. 

So  by  ftat.  1 1  H.  7.  r.  20.  it  is  enacted,  "  That  if  toy 
u  woman  having  an  eftate  in  dower,  or  for  life,  or  in  tail 
"  jointly  with  her  hufband,  or  folely  to  her  own  life,  but 
"  coming  from  him,  fhall  alien,  difcontinue,  &c.  or  fuffer  a 
u  recovery,  fuch  fhall  be  void ;  and  the  hufband? s  heiry  or  he 
u  who  is  entitled  to  the  lands  after  her  death  may  enter \  and  fo 
*  may  maintain  this  aftion." 

Under  this  ftatute  toenable  the  heir  of  the  hufband  to  enter  Foftcrv.pittfalL 
upon  lands  of  the  gift  of  the  hufband,  and  aliened  by  the  wife  Cro*  *!«*•  *• 
againft  this  ftatute,  the  remainder  muft  have  been  limited  to  the 
foW  of  the  bufbana\  not  to  a  ftranger;  for  the  ftatute  was 
■want  for  the  benefit  of  the  hufband  and  his  heirs. 

2.  But  though  a  good  and  lawful  title  may,  in  fa£t,  fubfift 
11  the  plaintiff,  yet  he  may  be  barred  of  his  entry,  and  fo  of 
lis  power  of  recovering  by  this  action,  under  the  ftatute  21 
Jac.  1.  c.  16.  which  enacts,  "  That  no  perfon  fhall  make  an 

F  f  «  entry 
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ft  entry  into  lands,  &c.  but  within  twenty  years  after  his  right 
u  and  title  (hall  firft  accrue,  with  the  ufual  (avings  for  in- 
*  u  (ants,  feme  coverts,  and  perfons  infane,"  &c. 

Bull.  N.P.io*.  Therefore  if  the  leflbr  of  the  plaintiff  is  not  able  to  prove 
himfelf,  or  his  anceftors,  to  have  been  in  pofleffion  within 
twenty  years  before  the  adion  brought,  he  (hall  be  non~ 
fuited. 

Under  this  ftatute  it  has  been  held, 

Per  Holt,  C.  J.      I.  That  if  a  declaration  in  ejedment  has  been  delivered 

arg.  ca£  K.  B.  within  twenty  years,   and  a  trial  had,  whereby  Uafe,  entry 

57 **  and  oufter  has  been  confeffea\  if  the  plaintiff  hat  been  nonfuhti 

'  in  that  aflion,  and  brings  another  ejedment  after  the  twenty 

years  expired^  the  former  confeffion  of  leafe,  entry,  and  oufter 

(hall  not  be  fufficient  to  (ave  the  running  of  the  ftatute  againft 

the  plaintiff;  for  there  muft  be  an  attual  entry  within  twenty 

years. 

a.  "  The  pofleffion  or  entry  of  the  leflbr  of  the  plaintiff 
"  within  twenty  years,  which  is  neceflary  to  give  him  a  tide, 
u  muft  be  an  afiual  poffeffum  or  entry,  not  a  prefumftive  or 
«  implied  one!* 

Rich,  eidim.        Therefore  in  ejedment  for  mines,  the  leflbr  of  the  plaintiff 
Lord  Culkn  v.  proved  himfelf  to  be  lord  of  the  manor,  and  that  he  was  in 
i°Stt£nii  »      P^ffcffion  thereof.     This  was  held  to  be  insufficient,  for  the 
tra.  1 14*.     mmes  arc  a  djftiiiQ  pofleffion,  and  may  be  a  different  inheri- 
tance from  the  manor;  and  no  entry  was  proved  to  have  been 
made  on  them  in  this  cafe  within  the  twenty  years. 

S,  c.  So  alfo,  in  the  lame  cafe,  a  verdifl  in  an  a&ion  of  trier 

Boiler  N.  P.     for  lead  dug  out  of  the  fame  mines  in  favour  of  the  leflbr  of  the 
*•*•  plaintifti  was  held  to  be  not  fufficient  evidence  of  pofleffion 

sdk^Ixf1"7' to  fuPP°rt  tilts  a&ion  i  for  trover  may  be  brought  on  property 

only  without  poffeffum. 

3.  Proof  of  pofleffion  within  twenty  years  is  not  only  ne- 
ceflary to  fupport  the  title  of  the  leflor  of  the  plaintiff,  but 
fuch  pofleffion  for  twenty  years  without  interruption  (hall  be* 
a  good  title  in  itfelf  to  recover  in  ejedment  without  any  other:- 
for  an  uninterrupted  pofleffion  for  twenty  years  is  like  a  ddceor 
which  tolls  an  entry,  and  gives  a  right  of  pofleffion  which  is 
fufficient  in  ejedment :  fo  that  though  the  defendant  be  the 
perfon  who  has  the  legal  right  to  the  premifles,  yet  he  cannot1 
juftify  ejeding  the  plaintiff  who  has  had  twenty  years  previout 
peaceable  pofleffion. . 

Pofleffion 
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Pofleffion  of  aftui  que  tru/i  is  the  pofleffion  of  the  truftee.  *<*  y.  Nigimn- 
In  this  cafe  the  plaintiff  could  neither  prove  a£tual  pofleffion  *^e*w  «  «  ^ 
or  receipt  of  rent  by  ceftui  quetruji:  but  the  nidge  held,  J!£l* MSsT^ 
That  evidence  of  repairs  done  upon  the  premises,   by  the 
order  of  ceftui  que  truft,  and  for  which  he  had  paid,  was  fuf- 
ficient  evidence  of  the  pofleffion  to  put  the  defendant  upon 
going  into  his  title. 

4.  "  So  the  twenty  years  pofleffion  which  is  fufficient  to 
<c  bar  the  eje&ment  or  give  a  title,  muft  be  an  adverfe  pojfef- 
u  fan\  for  where  it  appears  not  to  be  adverfe,  the  ftatute  of 
"  limitations  does  not  run." 

As  where  a  man  feifed  in  fee  having  iflue  two  daughters,  Reading  v» 
devifed  bis  land  to  his  grandfon  by  the  elder  daughter  in  fee,  R°yftoa. 
the  elder  daughter  being  dead;  the  grandfon  died  without"42* 
ifliie,  and  the  heir  of  the  grandfon,  who  was  alfo  heir  to  the 
father,  and  the  heir  of  the  other  coparcener  entered,  and 
took  the  profits  of  the  land  by  moieties  for  above  twenty  years, 
fuppofing  that  the  devife  to  the  grandfon  was  void  as  to  one 
moiety;  but  it  being  difcovered  that  the  devife  was  good,  and 
fo  that  the  heir  of  the  grandfon  had  title  to  the  whole  of  the 
landy  he  now  brought  an  eje&ment  againft  the  heir  of  the 
other  coparcener,  who  had  enjoyed  the  profits  with  him  ;  when 
it  was  obje&ed,  That  he  had  oy  bringing  the  eje&ment  ad- 
mitted himfelf  to  have  been  out  of  pofleffion  for  twenty  years, 
and  fo  was  barred ;  but  it  was  refolved,  That  the  ftatute  of 
limitations  never  runs  againft  a  man  without  an  aftual  oufter; 
that  here  was  no  pofleffion  whatever  in  the  defendants,  for  the 
h$ir  of  the  grandfon  had  the  whole  by  devife,  and  the  defen- 
dant was  a  mere  ftranger,  and  that  when  two  are  in  pofleffion, 
the  law  will  adjudge  it  to  be  in  him  who  hath  right;  neither 
can  a  man  be  difleifed  of  an  undivided  moiety :  therefore  as 
he  never  could  have  been  in  pofleffion  there  was  no  oufter, 
and  the  tide  of  the  leflbr  of  the  plaintiff  was  good  for  the 
whole. 

So  where  a  man  made  a  mortgage  as  a  collateral  fecurity,  Hatcher*, 
though  the  mortgagor  bad  continued  in  pojfejjhn  for  above  twenty  Fineux. 
yearly  yet  the  intereft  having  been  paid  for  that  time,  it  was  l^R*/*-  *4o. 
held,  That  the  mortgagee  was  not  barred  in  bringing  his 
cjedment,  for  there  was  no  adverfe  pofleffion,  their  titles 
being  the  fame. 

So  alfo  in  ejeflments  by  joint-tenants,  the  pofleffion  of  one  Ford  r.Grey. 
joint-tenant  is  the  pofleffion  of  another  fo  as  to  prevent  the  Salk.  al^ 
ftatute  of  limitation  from  running  againft  the  title  of  either. 

F  f  2  Such 
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M*cl»tfti  tt         StfcH  llfo  is  the  cafe  of  tenants  in  comment  for  if  one  of 

awdSS^*  **  *ttn  ^^S  ^  «j«*«ent  againft  another,  there  muft  be  an 

5  Burr?  4604.    o*rft*r  and  adverfe  poffeflion  proved,  in  order  to  bar  the  other, 

Co.Litu  195.  b.  or  the  pafleflion  of  one  (halt  be  held  to  be  the  pofleffion  of  the 

other;  for  the  mere  taking  of  all  the  profits  is  no  ejectment, 

unlets  one  drives  off  the  cattle  of  the  other,  or  keeps  \m 

a&ually  out  after  expulfion. 

cc  And  as  therefore  an  adua!  xadverfe  pofleffion  is  fufficient 
u  to  give  a  title  to  one  tenant  in  common  againft  another, 
«  what  (hall  be  deemed  fo,  is  proper  matter  to  be  left  to  the 
«jury." 

Doe  ex  «Um.  For  Where  the  defendant's  title  in  ejectment  was  a  thirty- 

Fifher  &  Taylor  fix  years  peaceable  and  file  poffeflion  of  the  lands,  which  he 

▼.  Profler.         originally  held  as  tenant  in  common  with  one  Mary  Tejkr, 

wp*a,7#       under  whom  the  leffors  of  the  plaintiff  claimed,  and  if  the 

pofleffion  was  ad\rerfe,  the  defendant  had  a  fufficient  tide:  the 

court  were  of  opinion,  That  it  was  proper  evidence  to  be 

left  to  the  jury,  from  the  preemption  of  fo  many  years  fak 

pofleffion,  whether  there  was  not  an  aduai  oufter  and  advert 

pofleffion?  and  the  jury  having  found  for  the  defendant  in 

favour  of  the  prefumption,  a  new  trial  was  applied  far  ant 

refufed. 

scales  T.Dale.      So  in  eje&ment  by  tenants  in  common,  an  entry  byooe 
Hob.  110.         tenant  in  common  (hall  be  good  for  all,  for  he  (hail  beftp- 
pofed  to  enter  according  to  hts  eftate. 

Co. Lite.  u**  u  For  in  general  where  twoperfbns  claim  by  the  jamttk 
u  there  (hall  be  no  adverfe  pofleffion  fo  as  to  toll  an  entrrtf 
"  the  one,  but  the  entry  of  the  other  be  at  all  times  lawful." 

Lite.  496,  497.  As  if  a  man  dies  feifed  in  fee,  leaving  tflue  two  fons;  *d 
the  younger  enters  by  abatement  and  dies,  leaving  ifliie,  wto 
enters  on  the  land ;  in  this  cafe  the  eldeft  fon,  or  his  heir, 
may  enter  at  any  time  on  the  ifliie  of  the  younger;  for  Ac 
'  younger  fon,  having  entered  on  the  land,  &afl  be  prefiHBcd 
to  have  claimed  it  as  heir  to  hh  father ;  and  the  elder  fc*i 
or  his  heir,  claiming  by  the  fame  title,  his  «ntry  ftafl  k 
lawful. 

Page  v.  Sclby,  So  where  the  defendant  made  title  under  the  lifter  of 
per  Wefton,  Jcflbr  of  the  plaintiff,  as  heir,  and  proved  that  (he  had  fl 
\$^££**  j°7ed  *c  lands  for  above  twenty  years,  the  court  held  it » 
Mssl  fufficient:   for  her  poffeflion  would  be  conftrued  to  be  I 

BullerN.P.      courtefy  and  licence  from  her  brother  to  preserve  the  kk 
I0*«  ritance,  and  not  to  make  a  difherifon;  but  if  the  brother  b 

been  in  pofleffion,  and  the  fitter  had  oufted  him,  this  b 
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been  fuficicnt  after  twenty  years  to  have  given  a  title  td  her     : 

heir.  *: 

"  Therefore  where  one  party  claims  under  or  through  the 
"  other,  there  {hall  be  no  adverfe  pofleifion  in  fuch  cafe  (ij£~ 
"  cient  to  give,  a  tide." 

As  if  a  cottage  has  been  built  in  defiance  of  the  lord,  and  Biftopr. 
a  quiet  poffeffion  had  for  twenty  years,  it  is  a  good  tkle  within  Edllard8:!  T  A 
the  ftatute  as  againft  theJordi  but  if  it  was  built  at  firft  with  BtiUcr Tl.  P. 
the  lord's  permiffion,  or  any  acknowledgment  had  fince  been  103. 
rnadc  (though  it  was  one  hundred  years  unce)  the  ftatute  wift 
not  run  againft  the  lord,  for  the  poffejpon  of  a  tenant  at  wilh 
fir  ever  fi  many  years,  is  no  difleifin;  there  mult  be  a  tortious 
pufte*.  •  •     ■ 

"  And  wherever  an  adverfe  poffeffion  is  frfied  on,  it  teems 
n  that  there  fliouW  be  fome  proof  of  an  aftual  oufter;  for 
*  prefumption  of  adverfe  pofleflfipn  fFQm  circurfiftances  (haH 
a  fcarcely  be  deemed  firfficienr." 

Al  if  the  dcftrkfciBt  fhouM  pro^ve  receipt  of  rent  by  etfhanger,  1  Roll.  Ab.  659. 
it  is  no  evidence  of  poffeffion,  fo  as  to  talce  it  out  of  him  in  ^^SFS? 
whom  the  right  is  5  and  it  is  the  fame  though  he  makes  a  leafe    "  CT    "   # 
to  the  tenant  referving  rent,  ttftfcffchd h& ftiade art  a&ual  entry; 
audit  tt  t^e  feme  thoflg-fc  tfotftefca^  declines  that  he  fa  fttpofi 
feffion  for  the  ftranger,-  the*igl¥  it  may  be  proper  evidence  to 
be  left  to  a  jury,  especially  if  the  ftranger  has  any  colour  of 

And  note,  Tfcafr  where  (he  qedmeftt  is  grounded  00  adauft  Gbodrijht  cap 
k  a  leafe  giving  a  right  of  .re-entry  £br  non-psynunt  of  vent*  ^  Hirc  ▼'• . 
Mml  entry  >»  tfrew  not  neetfury.  -  ^j^  ^ 

,  a.  As  to  tbs  particular  p&rfans  wh#  way  maintain  thfeaitioct* 

I.  c<  The  mortgagee  may  maintain  this  action  to  obtain  pok 
"  feffion  of  the  mortgaged  premiffes  or  eftate." 

u  But  a  diftia&ion  is  to  be  obferved  where  the  ejectment 
*•  is  againft  the  tenant  of  the  lands  under  a  leafe  made  prior  ta 
a  the  mortgage,  and  where  againft  the  mortgagor  himfelf,  or 
u  againft  a  tenant  in  poffefijion^under  a  Uafe  or  demife  made 
ft  fihpquent  fo  the  mortgage* 

Where  lands  are*  let  for  years  and  afterwards  trwrt gaged,  the  ArLordManf- 
jenant's  poffeffion  is  protected,  and  he  cannot  be  ru/ped  out^V     6 
•y  the  mortgatgee:  but  the  courts  now  permit  the  mortgagee  ^^  ^Haw- 
to  proceed  by  eje&ment  againft  the*  tenant  in  poffeffion,  if  he  kins. 
bos  given  notice  to  htm  before*  the  action  that  he.  does  not  /ft*7»quot.I>oogl«f 
hdf/iurh  kit  pcffejfon,  but  only  requires  the  rent  to  be  paid  to** 
limi  and  not  toJth«  mortgagor*  . 

But 
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Bat  if  the  ejedment  is  againft  the  mortgagee,  or  his  tenant 
under  a  leafe  made  fubfequent  to  the  mortgage  \  in  fuch  cafe  the 
mortgagee  may  recover  the  premifes  absolutely  without  any 
notice  whatever  to  the  tenant  in  pofleffion :  for  as  by  the 
mortgage  the  mortgagor  becomes  ftri£Hy  a  mere  tenant  at 
will,  no  notice  is  ever  given  to  him  to  quit;  he  is  not  even 
entitled  to  the  crop  as  other  tenants  at  will  are,  becaufe  all  is 
liable  to  the  debt;  on  payment  of  which  all  the  mortgagee's 
title  ceafes.  He  therefore  has  no  power,  either  exprefs  or 
implied,  of  making  leafes  not  fubjeft  to  every  circumftance 
of  the  mortgage.  Under  thefe  circumftances,  therefore,  be 
is  at  all  times  liable  to  be  put  out  of  pofleffion,  without  any 
notice  or  demand  whatever. 

And  if  the  mortgagee  affigns  the  mortgage,  and  theaffignee 
affigns  to  another,  this  laft  ajpgnee  may  maintain  an  ejtftmt 
for  the  mortgaged  premij/es ;  for  on  the  execution  of  the  mort- 
gage-deed, the  mortgagor  becomes  as  tenant  at  will,  and  by 
the  alignment,  though  he  becomes  tenant  at  fufferance,  yet 
his  continuing  in  pofleffion  can  never  make  a  diffeifin  or  di- 
verting of  the  term,  and  fo  an  eje&ment  can  well  be  main- 
tained. 

But  if  after  thq  day  of  payment  elapfed,  the  mortgagee 
brings  h,is  eje&ment,  th,e  court  will  ftay  proceedings  on  pay- 
ment of  principal,  intereft,  and  cofts. 


Qoodtitle  ex  A  fecond  mortgagee  who  has  taken  an  affignment  of  a  ten 

dim.  Norm  &  to  attend  the  inheritance,  and  has  all  the  title-deeds,  and  who 

tTom  Re*0"  ^ "ll0  noc*cc'  °^  mc  *"*  mortg5*^  may  maintain  an  ejeft- 

fS'S^"1     P#    m«&t  for  the  mortgage-lands  again/:  the  firft  mortgagee:  fori 

was  the  duty  of  the  firft  mortgagee  to  have  taken  the  titfe- 

deeds  to  accompany  his  mortgage,  as  by  leaving  them  in  the 

hands  of  the  mortgagor,  he  enables  him  to  commit  a  fraud; 

and  as  the  fecond  mortgagee  is  a  purchafer  without  notice,  be 

is  entitled  to  a  preference. 

a.  a  Tbedevifee  of  a  term  for  fears  may  maintain  ejeflment 
lc  to  recover  the  term  devifed :  but  it  is  neceflary  to  fhewthe 
**  aflent  of  the  executors  to  the  devife." 


Young  ▼• 
Holmes. 
I  Stra.  70. 


As  where  the  leflee  for  years  devifed  his  term  to  his  exe- 
cutor for  life,  paying  fifty  pounds  to  %  S.  remainder  to  the 
leflbrs  of  the  plaintiff; '  the  executor  died,  and  his  executrix 
poffefled  herfelf  of  the  term ;  on  eje&ment  being  brought  it 
was  held,  That  the  executor  took  the  term  as  executor,  and 
fo  that  the  remainder  over  to  the  leflbrs  of  the  plaintiff  was 
not  executed,  and  that  it  was  therefore  incumbent  on  him  » 
prove  a  fpecial  aflent  thereto  as  to  a  legacy:  but  upon  proof 
of  payment  of  the  50L  legacy^  charged  upon  the  term  in  the 

buds 
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hands  of  the  executor,  that  was  held  to  be  fufficient  proof  of 
the  aflent;  and  the  plaintiff  had  a  verdifl. 

11  But  in  the  cafe  of  the  devife  of  *  freehold,  the  devifee  Co.  Litt.  a40.l1, 
u  may  immediately,  and  without  any  pofleffion,  maintain  an 
"  ejectment  for  the  lands  devifed :  for  after  the  te^ator's  de- 
"  ceafe  the  law  cafts  the  freehold  on  the  devifee;  and  even 
"  fhould  the  heir  enter  and  die  feifed,  and  a  defcqnt  be  caft, 
<*  yet  may  the  devifee  enter,  and  fo  maintain  an  eje&ment ; 
u  for  otherwife  he  would  be  without  remedy." 

3.  Conufee  of  ajiatute  merchant  may  bring  an  eje&ment,  Woodv.Palmer, 
but  then  he  muft  prove  a  copy  of  the  ftatute,  and  the  returns  Pcr  Blcncowe, 
of  the  capias  ft  laicus,  the  extent  &T  Berate.  "tg^sSk?9 

MSS. 

For  though  by  the  return  of  the  extent  an  intereft  vefts  m  Builer  N.P, 
the  conufee j  yet  the  a&ual  pofleffion  is  under  the  liberate  \  and  ">* 
without  fuch  right  of  pofleffion  this  a&ion  is  not  maintain-  ^^ood  T' 

4.  "  Tenant  by  elegit  may  maintain  this  aftion  to  be  put  into  Dougla*  456. 
<c  pofleffion  under  the  elegit,  of  the  lands  returned  by  the  in-  Buller  N*p- 
"  quifition  before  the  (heriff."  x°4' 

But  he  fhould  prove  the  judgment,  the  elegit  taken  out  on  it,  L»"d  Raym. 
and  the  inquijkion  and  return  thereon,  by  which  the  land  in  £*8* 
queftion  has  been  found :  and  it  fhould  appear  that  the  elegit  ^Xetkl 
had  been  lawfully  executed;  for  if  more  than  a  moiety  has  8tlk.j6j. 
been  extended,  the  execution  is  void,  and  an  ejedment  can- 
not be  maintained  on  it,  nor  the  pofleffion  recovered  on  this 
tide. 

But  in  executing  an  elegit  the  fheriff  is  not  bound  to  deliver  Den  ex  dim. 
a  moiety  of  each  particular  tenement  and  farm,  but  a  valued  Taylor  v.  Lord 
moiety  of  the  whole;  for  as  he  is  to  deliver  pofleffion  by  metes  j^m^n-  6 
and  bounds,  by  fuch  means  only  can  a  complete  execution  be       *    **  • 
made. 

5.  "  Affignees  of  a  bankrupt  may  maintain  an  ejedment 
a  for  lands  which  belonged  to  the  bankrupt." 

1.  For  bv  the  affignment  all  the  bankrupt's  property,  real 
and  p*rfonal,  is  veiled  in  the  affignees,  under  ftat.  13  Eirz.  7. 
f.  2.  and  therefore  they  muft  be  inverted  with  all  the  powers 
neceilary  to  get  into  pofleffion. 

But  the  affignment  fhall  only  operate  on  the  lands  in  the  Ex  parte  Proud- 
bankrupt's  pofleffion  at  the  time  of  the  affignment  made;  but  ^[l. 
lands  which  he  fhall  purchafe  during  his  bankruptcy,  or  which  %s** 

ihall  deicend  to  him,  or  in  anywife  come  to  him  during  that 

time* 
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time,  muft  be  conveyed  to  the  affignees  by  a  new  deed,  fiat* 

\$Eliz.  7./  II. 

Therefore  if  an  eje&ment  is  brought  by  the  affignees  for 
lands  which  may  have  come  to  the  bankrupt  after  his  bank- 
ruptcy, and  before  the  allowance  of  his  certificate,  they 
fhould  give  in  evidence  a  fpecial  conveyance  of  this  part. 

2,  A  fele  by  the  commifSoners  of  lands  of  which  the  hank-' 
rupt  is  feifed  in  tail,  by  deed  in  rolled,  fhall  have  the  feme  effed 
to  bar  the  intail  as  if  a  recovery  had  been  fuffercd  of  them, 
by  ftat.  21.  Jac.  19.  /  xa. 

Beek  ex  dim.  '       And  where  the  bankrupt  who  was  feifed  in  tail,  had  made 
Hawkins  *.       a  mortgage  before  his  bankruptcy,  but  had  neglected  to  fuffer 
WwSf«   16       a  rccovery>  an<'  &*^  a^er  his  bankruptcy,  upon  which   this 
'      eje&ment  was  brought  by  the  aifignees,  and  held  that  the 
tenant  in  tail,  not  having  fuffered  a  recovery,  was  only  tenant 
for  life,  and  the  mortgage-title  at  an  end,  and  that  they  iheuld 
recover;  it  was  moved  in  the  cafe,  That  as  the  amgnment 
by  the  comoiifliopers  had  the  feme  efle&  as  a  recovery,  and 
as  in  cafe  the  bankrupt  had  fuffered  a  recovery,  that  it  would 
let  in  the  mortgage,  that  therefore  the  alignment  fhould; 
but  it  was  refolved,  That  the  ftatute  was  made  for  the  bene- 
fit of  the  creditors  who  had  no  fpecific  lien  on  the  lands  of 
the  bankrupt,  and  that  it  would  be  abfurd  that  this  ftatute 
fhould  have  a  contrary  effeft,  to  make  good  a  defe&vc  tide 
to  a  particular  creditor  to  the  injury  of  the  reft. 

Jemote  r.  6.  If  a  rent-charge  be  granted  to  any  one,  with  a  provifo  that 

Cowley.  if  the  rent  be  in  arrear  that  it  fhall  be  lawful  for  the  grantee, 

Sid*1^  "*£  his  heirs  and  afligns,  to  enter  and  hold  the  lands  out  of  which 
*  the  rent-charge  is  granted  till  he  fhall  be  fatisfied  of  the  ar- 
rears :  this  fhall  give  to  the  grantee  of  fuch  rent-charge  fuch 
an  intereft,  that  he  may  maintain  an  eje&ment  for  the  lands; 
for  the  law  does  not  give  to  any  body  an  intereft  without  a 
remedy;  and  if  grantee  has  a  right  to  hold  fuch  pofTeffioa, 
he  ought  to  have  this  a£tion  by  which  it  may  be  gained. 

Koelu  ▼.  7*  7i*  committee  of  a  lunatic  cannot  bring  an  eje&ment  m 

Darfon.  his  own  name  for  the  lands  of  the  lunatic;  it  fhould  be  in  the 

Hob.  %  1  $.  tiame  of  the  lunatic,  for  the  intereft  and  eftate  ftiU  remain  in 

Hutt!  16.  ^e  ^una£*cr  and  the  committee  is  but  as  bailiff. 

Knipev.Palmer.     And  for  another  reafon,  that  the  committee  of  a  lunatic 
a  wac  130.      cannot  make  leafes  of  the  lunatic's  land,  -»d  fo  cannot  make 
the  ueqeflary  demiie  in  eje&ment 
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t.  An  /^fl**  may  maintain  aneje&ment ;  but  he  muft  name  Nokctv. 
a  good  plaintiff,  who  may  be  anfwe*able  for  thecofts.  Windham. 

_  ..  .  *-    1     1  *  .    .   a  Stnu  93** 

9.  Executors  may  maintain  an  ejectment  for  land  1st  to  their  s.  p. 

teftator  for  years,  if  the  teftator  is  eufted\  for  by  ftat.  4.  .£4  7  H.  4, 6,  h. 
4.  *.  6.  an  action  is  given  to  executors  for  goods  taken  out  4  y°'  ?4*  *" 
of  their  teftator 's  poffeffion,  and  the  aft  extends  to  this  cafe,       m  '     - 
becaufe  the  term  itfclf  is  recovered. 

So  if  the  executors  themfehes  of  the  leflee  far  years  are  4,  c©.  $j.  *. 
oufted,  they   may  either  have   a  fpecial   writ  on  the  cafe 
(F.N,B.q%*  Reg.  97.)  or  maintain  aneje&ment 

Where  the  tenant  from  year  to  year  as  long*  as  the  leffor  and  Doe  ex  dim. 
leflee  pkafed,  died,  it  was  adjudged.  That  £jj  aimnifirntor  shore y.Poite?. 
might  maintain  an  ejedment  j.  for  it  was  a  ehattel-intereti,  and  3  Tertn  *eP- 
thtadariniftrator  has  the  feme  intereft  w&tch.  the  inteftate  had.  I3* ' 

So  if  the  fpiritual  court  grant  an  adminiftration pendente  lite,  Per  Lord  Hard, 
fiich  an  admitnjlrator  may  maintain  an  ejc&menfi.  wkke 

10.  "  An  alien  cannot  nroofnaaiieje&meat;  for  an  alien  Co.  Liu. 
w  cannot  take  lands_by  defcent." 

A*  to  the  ifibe  of  aliens,  and  children  born  one  of  the 
Balm,  it  is  fettled, 

By  ftat.  25  Ed.  3./  2.  Children  whofe  fathers  and  mother* 
at  the  time  of  their  birth  {ho*jkl  be  liege  fcbje'£ks  of  England, 
are  to  be  inheritable  to  lands  within  the  kingdom,  though 
fuch  children  were  born  out  of  the  kingdom. 

And  by  ftat.  7  Aim.  5  &  4  Geo.  2.  /  4.  it  is  ena&edl 
"  That  all  children  born  out  of  the  ligeance  of  the  crown 
"  of  Great  Britain,  whofe  fathers  are  natural-born  fubje&s, 
u  (hail  be  deemed  natural-bom  fubje&s,  and  to  may  inhe> 
w  m  lands." 

But  where  the  mother  is  a  natural-horn  jkbjt&t  and  the  fa*  Doe  e*  dim* 
ther  an  alien,  in  fuch  cafe  a  child  born  ahroad  cannot  take  DuwuM** 
lands  by  inheritance,  even  though  the  lands  came  by  defcent  ^^^  RcD# 
fern  the  mother*  ^ 

11.  When  a  corporation  aggregate  bring  ejefbnent,  they  Bui]cr  n.p.  98. 
ihould  give*  a-  letter  of  attoimey  to  fome  perfon  to  enter  and 
feal  a  leafe  on  the  land,  for  they  cannot  enter  and  demife 
or  the  land  as-  natural  perfbna;  and  fitch  demife  ihould  be  de» 
elated  on* 

"  But  it  feesns-.  doubtful  whether  thiaaew  is  ncceflary: 
u  at  all  events  it  is  cured  by  a  verdift." 

For 
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Pitrick  ▼.  For  where  in  eje&ment  the  plaintiff  declared  on  a  demife 

B  i^rd  r*       ty  *e  ^dtrmtn  ^  burgeffes  °f  Buryy  but  without  letting 

\}f        ym"  out  that  the  demife  was  by  deea\  or  under  thefeal  of  the  corpora^ 

tion :  on  a  writ  of  error  brought,  this  was  affigned  for  error, 

.    but  it  was  held  to  be  well  enough ;  for  this  being  a  fi&itiotis 

a&ion,  the  demife  need  not  now  be  fet  out  to  be  by  deed. 

"  So  corporations  file  may  bring  eje&ment." 

Read  ▼.  Allen.  As  where  the  copyholders  of  a  manor  belonging  to  a 
Per  Comyns,  at  bifhopric,  during  the  vacancy  of  the  fee,  committed  a  forfri- 
BuU»N7P°-  tureby  cutting  timber,  the  fucceeding  bijhop  was  allowed  to 
I0g#      *    *     maintain  an  ejectment  for  the  lands  fo  forfeited. 

LitL  £  77.  I0-  ^  a  cepyboldir  is  ejected  by  his  lord,  he  can  maintain 

an  ejectment  againft  him ;  for  though  he  is  called  a  tenant  at 
will,  yet  it  is  according  to  the  cuftom  of  the  manor,  and  the 
copyholder  cannot  be  put  out  while  he  performs  his  jfervices. 

Ason.  But  in  fuch  cafe  it  feems  to  be  neceflary  that  the  copyholder 

x  Leon.  4.  «  warranted  to  make  leajes  either  by  the  cuftom  of  the  man*r>  or 
Lwtkmft'  ty  licence  of  the  lord\  in  which  cafe  he  may  clearly  have  this 
Oo*ElL.535.  z^atL 

Spark'*  cafe.  And  even  without  a  cuftom  to  warrant  fuch  leafes,  in  the  cafe 
Cro.  Eliz.  696.  of  an  eje&mment,  the  copyholder  could  maintain  this  action 
Co-Copyh-feA.  againft  all  perfons  except  the  lord. 

Melwich  r.  So  if  the  UJfee  of  a  copyholder  is  ejected  by  a  ftranger,  he 

Later.  may  have  this  a&ion. 


4  Co»  a6.  a. 


"  So  alfo  the  lord  (hall  in  this  action  recover  the  copyhold, 
u  where  the  copyholder  has  committed  a  forfeiture/1 


Peters  ex  dim.       And  in  fuch  cafe  where  the  plaintiff  makes  tide  in  the 

Bilhopof  Win-  leffor  as  lord  of  the  manor,  he  ought  to  prove  that  his  lefibr 

c^|cr  ▼•  is  lord,  and  the  defendant  a  copyholder,  and  that  he  com- 

Per  Tracy  mitted  a  forfeiture  $  but  the  prefentment  of  the  forfeiture 

Bar.  1707.  need  not  be  proved,  nor  the  entry,  nor  the  feizure  of  the  lord 

Buller  N.  p.  for  the  forfeiture. 
107. 

Buller  N.  P.  ^  *e  ejc&»ent  is  brought  againft  the  leflee  for  years 
107.  "  of  a  copyholder  (relying  on  the  leafe  as  a  forfeiture)  the 
plaintiff  muft  prove  an  adual  admittance  of  the  copy- 
holder, and  it  will  not  be  fufficient  to  prove  the  father  ad* 
mitted,  and  that  it  defcended  to  the  defendant's  leflbr  as 
fon  and  heir,  and  that  he  had  paid  quit-rents ;  for  aa 
a&ual  admittance  (hould  be  proved,  for  nothing  vefls  i* 
him  before  admittance  and  an  actual  entry,  fo  that  a  leafe 
made  under  thofe  circumftances  would  be  void  j  for  a  copy* 

bokfcr 
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holder  cannot  mkke  a  leafe  before  admittance,  except  to  try 
a  title. 

But  if  a  copyhold  is  furrendered  to  one  for  life,  remainder  to  Aimcelm  ▼. 
another  in  fee,  the  admittance  of  the  tenant  for  life  is  the  ad-  Auncelm. 
miuance  of  him  in  remainder,  though  he  himfelf  never  was  Cro-  J**-  *I# 
admitted  j  for  both  make  but  one  eftate. 

So  where  a  widow  is  entitled  to  her  free-bench  after  the  jardenr.  Stone* 
death  of  her  hufband,  (he  may  maintain  an  eje&ment  before  Hutt.  18. 
admittance}  for  it  cometh  out  of  the  hufband's  eftate. 

But  in  the  cafe  of  a  furrender^  no  complete  title  vefts  in  wilibti  v.  Wed. 
the  furrenderee  till  admittance^  for  till  then   it  remains  in  <W1. 
tfce  fturenderer ;  and  if  he  dies  it  is  fomuch  in  him  that  his  Yelir-  H4- 
heir  may  maintain  ejectment. 

But  if  a   furrender  is  made,   die  admittance  (hall  relate  Holdfattex  dim. 
to  that  time,  fo  that  furrenderee  may  recover  on  a  demife  laid  J^111*^1, 
between  the  time  of  furrender  and  admittance.  Tw^Rep.foi. 

3.  OF  SERVING  THE  EJECTMENT. 

1.  If  it  is  known  where  the  tenant  lives,  he  fboald  be  Sanger.  Dent. 
terfinally  ferwd  with  the  eje&ment,  if  he  does  not  live  on  the  *  Strm* ic6*- 
premifes  for  which  the  eje&ment  is  brought.     And  therefore 
in  this  cafe  where  the  attorney  for  the  plaintiff  knew  where  the 
defendant  lived,  but  did  not  ferve  him,  it  was  held  to  be  irre- 
gular. 

So  where  the  ejedment  is  for  non-payment  of  rent,  the  s.  C 
words  of  ftat.  4  Gee.  2.  c.  28.  are  «  That  the  leflbr  may  Bulkr  N.  F. 
u  without  any  formal  demand  or  re-entry  ferve  a  declaration 
u  in  ejedment;  or  in  cafe  the  fame  cannot  be  legally  fervedy  or 
u  no  tenant  be  in  adual  poffeffion,  then  affix  the  fame  upon 
44  the  door  of  any  demifed  meffuage;  or  in  cafe  there  be  no 
«  meffuage,  then  upon  fome  notorious  place  on  the  lands." 

"  In  proceedings  therefore  under  this  ftatute,«or  at  com- 
u  mon  law,  the  leflbr  of  the  plaintiff  muft  proceed  by  per- 
*  fonal  fervice,  if  poffible." 

And  therefore  where  die  leflbr  of  die  plaintiff  in  this  cafe  savage  ▼.  Dent, 
ffoceeded,  as  if  the  poffeffion  was  vacant  (that  is,  byfealing  ante. 
I  leafe  as  on  a  vacant  poffeffion,  delivering  an  eje&ment  and 
kning  judgment)  and  it  appeared  that  at  the  time,  though 
lie  lettee  had  quitted  the  houfe  and  removed  his  goods  and 
family,  yet  that  he  had  left  fome  beer  in  the  cellar,  this  was 
idd  to  be  fuch  a  pofleffion  as  to  make  the  proceedings  which 

had 
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had  been  as  if  the  pofl^ffion  had  beef  vacant,  kregutir  j  ial 
they  were  fet  afide. 

Goodright  ex  2.  But  if  the  tenant  himfelf  cannot  be  found,  then  (mice 
dim.  Wadding-  on  a  wife  or  fervant  on  thepremijes  frail  be  fufficiertti  if  on 
ton  y  Thmft.  tfe  wjfe  lt  ^  fufficieatj  but  if  the  fervice  is  on  the  fervant,  a 
9°Bhck.  Rep,  that  ca^e  tnwc  ^ou14  bejonu,  vknowledgnwa  from  the  mat 
8oo.  '    that  he  received  it. 

Anoo.  As  where-  the  fervice  was  on  a  fervant,  and  the  tenant  kt 

Salk.  255.         &ffcr  to  the  leflir  of  the  plaintiff's  attorney  acknowledged  tbt  n* 

ceipt  of  it,  and  begged  his  interference  to  prevent  the  plain- 

tiff's  leffor  from  proceeding. 

3.  "  So  in  all  cafes  where  the  tenant  cannot  perfantyk 
"  ferved,  the  court  will  by  ruk  of  court  order  particular  fer* 
"  vices  of  the  eje&ment  to  be  good,  fo  as  to  give  a  good 
'  «  judgment  tp  the  plaintUS" 

KnTgfitlyct  As  where  pn,  affidavit  that  the  tenant  in  pofcfionU 

dim.  Collins  v  abfeonded,  and  that  a  declaration  in  ejeclment  had  been  fend 

Dnn Ch*  m  a  PerJon  in  *.*"  houfe,  and  another  copy  fixed  to  the  prmjfa 

%  Burr.  1 106.    the  C(Mwt  tjioUg|lt  k  foffieict  fervtee\  andmadea  rule  on  the 

jtynant  in  pottettm  to'  Jhew  oaufe  why  judgment  ihoidta* 
be  entered  againft,r.he  c^fu^l  eje&or.     • 

Fenn  ex  dim.      \  $°  .where  the  mle  was  to  Jtaew  caufe  wfey  the  twice  tf* 

Tyrrel  v.Denn.  ejeflment  which   had  bet*  awl*  upoft  a  woman,  who  aW 

%  Burr.  1181.    herielf  M.  Campbell  (then  in  the  houfe)  Ihould  not  be  deeffld 

'  good  fervice,  and  why  the  leflbrs  of  the  plaintiff  (hould  not 

.   be  at  liberty  to  enter  up.  judgment  againft  the  cafosl  «jo&*» 

this 'rule  was  made  abfoiute  <m  an  affidavit  that  Af.  Gmfid 

was  either  not  at  home  or  .denied*  but  that  a  cow  of  tk*  wk 

was  affixed  to  tbt  door*  and  smother  thrown  im  at  waTnata 

Goodright  ex  So  on  an  affidavit  that  one  Hawkins  and  khwifebothkqt* 
dim-Mctholdv.  of  the  wayy  to  prevent  their  being  ferved  with  the  efe&mntfen- 
w?%ht'  L  Jona^  a  ru^e  wzs  made  that  fervice  on  a  fervant  in  die  houfe 
inZrg         °f  Hawkins fhould be fufceient. 

Douglas  ▼.  So  leaving  the  ejeftment  at  the  bauje  was  ruled  tt>  be  W- 

1  ficient  fervice,  it  appearing  that  thejervant  badrefufedtirh 

1  Stnu  755.      ceiv£  ^  ^  nfo^  fa  f»ajller. 

•  BullcrN.  p.  98.     4.  "  If  there  are  feveral  tenants  of  the  premifea,tbejeiail 
"  he  a  declaration  in  eje&ment  delivered  to  each  of  tbflft>* 

i  -ii  p  vl  And  *c  Pcr'Ml  wHo  fwears  to  the  fervice  of  the  «j*** 

juu.  rr.Keg.   wn^  ^  fweaf  pofltiveiy  thgt  fah  a,  onc  ig  to**  fc 

poffeffion :   that  he  read  the  indorfement  to  him,  and  ac- 
quainted 
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painted  him  with  the  contents  thereof;  and  upon  this  affida- 
vit the  plaintiff  moves  for  judgment  againft  the  cafual  ejedor, 
which  is  granted,  unlefs  the  tenant  enters  into  the  ufual  rule 
to  confefs  leafe,  entry,  and  oufter. 

But  in  fuch  cafe,   though  the  title  is  the  ftmc,  the  court  Smithy.  Crabb. 
will  not  confolidate  the  declarations^  and  make  one  ijfue  of  them\*  Stra.  1149. 
for  it  would  be  making  the  plaintiff  go  on  againft  all  the  and  notc' 
defendants,    when  he  might  be  ready  in  feme  of   them 
only. 

5.  If  the  declaration  in  eje&ment  is  delivered  before  the. 
efibign-day  of  the  iffuable  terms,  the  tenant  is  bound  to 
{dead  within  eight  days  in  that  term,  without  further  no-. 
tice:  but  if  the  declaration  is  not  ferved  before  the  eflbign- 
day  of  the  other  terms,  the  party  is  not  bound  to  plead  with- 
out motion  made,  and  a  rule  obtained  in  thefe  refpe&ive 
terms. 

And  when  the  declaration  was  delivered  after  the  eftbign-  Annon.  Soik. 
day  of  Michaelmas  term,  the  plaintiff  let  that  term  pais  *57' 
without  doing  any  thing,  and  alfo  Hilary  term,  till  the  laft 
day,  when  he  moved  for  a  rule  to  plead,  acid  for  want  of 
a  plea  figned  judgment:  the  court  fet  It  afide,  for  when 
the  plaintiff  lets  an  whole  term  elapfe,  he  muft  give  a  new 
notice. 

For  the  notice  to  appear  to  an  adion  of  eje&ment  muft  be  Annftnmg  ▼. 

to  appear  in  the  next  term,  after  that  of  which  the  declara-  T^S^    ^ 
IJOnii,  SayersRcp.49. 

6.  By  flat.  11  Geo.  2.  c.  19.  "  The  tenant  muft  give  no- 
a  tice  to  his  landlord  of  any  declaration  in  ejedment  ferved 
tt  on  him,  under  penalty  of  three  years  rent" 

But  this  ftatute  does  not  extend  to  cafes  where  the  ejed-  Buckley  y. 
meat  is  brought  by  the  mortgagee  to  be  put  in  pofleffion  of  |]£kl*y'0 
the  mortgaged  premuTes,  without  disturbing  the  leflee's  pof-  TcrmRcp.  647. 
feffion,   but  only  to  have  his  attornment.    The  ftatute  only 
RXtcnds  to  cafes  where  the  eje£hnent  is  on  a  title  adverfe  to  that 
f  bis  landlord. 

And  where  the  Unant  had  not  given  notice  to  his  landlord  of1^  v-  Roe  cx 
"be  eje&mcnty  and  there  was  judgment  againft  the  cafual  eje&or,  Trowhton. 
he  oomrtfu  afide  the judgment k,  and  ordered  the  tenant  to  fay  all  4  Bmr.  1996. 
be  o$fts  to  the  leflbr  of  the  plaintiff  on  the  landlord's  enter- 
ag  into  the  ufual  rule  to  try  the  tide :   or  the  landlord  may 
►ring  a  writ  of  error,  which  will  be  a  fuperfedeas  of  the  pro-  J^JJ' 
ceding*  under  ftatute  11    Gj>o.  2.   and  ftay  the  proceed-  a.sn*.  1*4*. 
*&• 

After 
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After  fervice  of  the  eje&ment,  the  defendant 
cafe  he  means  to  defend  the  title,  appear  and  confeis  lcafc, 
entry,  and  oufter,  which  brings  the  title  only  into  iflue;  after 
which  the  plaintiff  is  to  declare. 


4.  OF  THE  PLEADINGS. 


I.   ON   THB   PART   OF   THE   PLAINTIFF. 


6oodgain  ▼. 
Wakefield. 
1  Sid.  7. 
Macdonndv. 
Welder. 
1  tou  S5°* 


1.  With  refped  to  the  Things  for  which  this  A&oa 

lies. 

-  I.  "  The  declaration  fliould  always  be  according  to  the 
«  plaintiff's  title  and  fet  it  out  as  it  is,  and  /hew  a  good 
c(  and  fubfifting  one  in  him  at  the  time  of  the  ejedmeot 
a  brought. 

For  where  the  plaintiff  declared,  w  That  the  (aid  J.$> 
(the  leffor  of  the  plaintiff)  on  the  24th  day  of  June,  1650, 
had  demifed  the  premifles  to  him,  to  hold /rem  the  faid  24th  I 
of  June,  by  virtue  of  which  on  the  day  and  year  lafi  met/timd 
be  bad  entered^  and  that  the  defendant  afterward  (to  wit)  (A 
the  24th  of  June,  had  evided  him;  this  was  held  to  be  bad, 
for,' from  being  exclufive,  the  leafe  did  not  commence  till  the  ( 
25th  of  June,  fo  that  he  was  a  diflcifor  by  his  entry;  and  tr 
the  plaintiff  had  laid  the  commencement  of  his  leafe  before  in 
title  accrued :  but  it  would  be  good  in  replevin. 

"  And  therefore  the  demife  by  the  leflbr  of  the  plaintiff  mul 
"  always  be  laid  after  bis  title  has  accrued.9* 

For  where  the  anceftor  of  the  leflbr  of  die  plaintiff,  un- 
der whom  he  derived,  died  at  five  o'clock  in  the  morning  tftk 
firft  of  January,  and  the  demife  laid  was  on  that  day,  it  wis 
infifted,  that  as  the  law  admits  no  fradion  of  a  day,  that  the 
eftate  for  the  whole  day  was  in  the  leffor  of  the  plaintiff's  an- 
ceftor, and  fo  that  lefior  himfelf  had  no  title  to  demife  at  the  ; 
time  laid  in  the  declaration ;  but  the  objedion  was  over-rul- 
ed, for  the  allowance  of  the  fra£Hon  of  a  day  is  a  fi&oaift 
law,  which  never  does  wrong. 

^^  But  where  the  defendant  had  been  tenant  at  will  to  the  let 

[>dk^o*lJ».  for  of  thc  P,aintiff>  poffeffion  had  been  demanded  andrMi 

way  ▼.  Herbert,  *"  the  5th  of  OcJober;  an  ejc&ment  was  brought,  and  the  *■  j 

4  Term.  Rep.   mife  laid  the  iji  of  Oclober;  it  was  adjudged  that  the  plaintiff  | 

***  could  not  recover,  for  the  tenantcy  was  not  determined  ontte  | 

day  of  the  demife  laid  in  the  declaration. 

Bjfc*  ▼•  Beffet.      g0  where  the  ejedment  was  brought  by  a  pofthumouschiM, 

to  c™L  I?44#  and  Ae  demife  laid  from  *c  death  of  his  &thcr»  L0"1  ** 
Nkr  M«  p.  wich  was  of  opinion  that  it  was  good,  and  that  the  defen- 
-*oj.  daot 


Roe  ex  dim. 
Wraogham  t. 
Herfcy. 
3  Wilf.  «74. 


Ooodtitle 
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dint  was  eftoppcd  to  fay  that  the  leflbr  of  the  plaintiff  was 
not  born  at  the  time  of  the  demife  laid,  by  flat.  xohnwlV. 
3.  c.  16. 

11  But  it  is  not  neceflary  to  lay  any  day  certain  upon  which 
"  plaintiff  entered  5  it  is  fufficient  to  lay  a  demife,  and  then 
"  fay  in  general  that  be  afterwards  entered:  for  fo  are  the  pre- 
«  cedents," 

And  if  the  term  demifed  to  the  plaintiff  is  expired,  or  like-  *f*  "{H?; 
ly  to  expire,  before  trial,   the  court  will  upon  motion  enlarge  %  B1^  j^ 
the  term,  though  former  pradice  would  not  allow  it.  940. 

Salk.  $57. 

2.  a  The  declaration  fhould  ftate  the  ejedment  by  the  de- 
"  fcndant  as  done  fubfequent  to  the  date  of  the  fuppofed  leafe 
"  made  to  bim  by  the  tejjbr  of  the  plaintiff \  for  otherwife  the 
w  ejedment,  which  is  the  injury  complained,  would  pre- 
u  cede  the  time  of  the  accruing  of  the  plaintiff's  title,  and 
u  ft  there  would  be  no  caufe  of  adion ;  as  in  Gooigain  v. 
u  Wakefield,  ante  444. 

But  though  this  is  the  right  and  proper  form  of  declaring, 
yet  this  being  a  fi&itious  action,  it  is  not  fatal  if  laid  other- 
wife:  for  cafes  have  occurred  in  which  the  eje&meht  has  been 
laid  prior  in  point  of  time  to  the  demife,  and  vet  the  court  held 
it  to  be  good  \  that  is,  where  the  plaintiff  declares  on  a  cer- 
tain demife,  and  that  defendant  afterwards  eje&ed  him,  and 
then  under  the  viz.  mentions  a  day  prior  to  the  demife,  in 
which  cafe  the  viz.  being  inconfifient  with  the  afterwards,  ®^cr  N* Pt 
fhall  be  rcje&ed  as  furplufage. 

As  where  the  plaintiff  in  eje&ment  laid  his  leafe  on  the  6th  Adams  ▼. 
Df  September,  %.  Jac*  and  that  the  defendant,  pojlea  viz*  on  Goofe. 
tbe+tbof  September,  2  Jac.  did  ejeft  him.    Objeaion  being  ^  >c  **• 
taken  on  the  ground  of  the  eje&ment  being  laid  precedent  to 
the  demife,  the  court  neverthelefs  held  the  declaration  good, 
he  time  laid  under  the  viz.  being  inconfifient  and  repug- 
nant. 

So  where  the  plaintiff  in  eje&ment  declared  on  a  leafe,  Swimmer  ex 
iated  1  Feb.   1 742,  to  hold  from  the  8th  of  January  before,  <tfm«  ▼•  Gr°f- 
ind  that  afterwards,  viz.  on  the  2%th  of  January  defendant  ]£Jor'  **• 
ad  eje&ed  him ;    it  was  infilled  for  tne  defendant,  that  the  ,7££ 
jedment  was  laid  before  the  plaintiff's  title  under  the  leafe,  Buller  K.  P. 
rhich  was  not  made  till  the  firft  of  February ;  and  1  Sid.  7. 106. 
pas  quoted :  but  the  court  held,  that  the  day  of  the  eje&ment 
ring  laid  under  a  videlicet, '  was  furplufage,  and  fhould  be  re- 
fitted, and  that  afterwards  fhould  relate  to  the  time  of  mak- 
Jg  the  leafe. 

For  the  plaintiff  in  his  declaration  need  mention  no  parti-  Mcrrell  v. 
*lar  day  of  the  oufter,  fo  that  it  appears  to  be  before  the  adion  Smith. 

^J  -r*~  brought^  ***"• 
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brought,  and,  after  the  term  commenced  $  though  in  the  pre- 
cedents a  certain  day  is  always  laid. 

3.  "  Thefe  are  cafes  of  repugnancy  before  a  trial ;  but  a 
H  verdift  will  cure  almoft  all  repugnancies,  except  (trch  is 

«  affcd  the  tide." 


&  Skaaacr. 


Small  ex  dim.        As  where  the  plaintiff  declared  on  a  leafe  made  in  the  tbir- 
fiabsr  v.  Cole  ty-third  of  the  reign  of  king  George  the  Third*  which  was  an 
wr-       impoflible  time,  die  ejectment  being  in  the  firjl  year  of  that 
1X5'*  king^  plaintiff  had  a  verdict;  and  this  being  moved  in  arrcft 
of  judgment,  the  court  held  it  to  be  amendable. 

"  But  if  the  fault  gees  to  the  title,  or  is  in  the  procefs,  his 
a  not  amendable*" 

Goodtltle  ▼.  As  where  in  the  declaration  delivered  to  the  tenant  in  pat 

Meymot.  feffion,  the  faid  James  inftead  of  John  was  (aid  to  eater  by 
%  Stra.  iau.  virtue  0f  the  demife;  the  court  reftifed  to  amend  it,  for  they 
confidered  it  as  procefs.  And  juftice  Wright  cited  a  cafe  <jf 
Hill.  15  G.  2.  where  the  premifles  were  laid  to  lie  in  Twic- 
kenham or  Ijlewcrth,  or  one  of  them\  and  the  court  refufedtv 
let  the  plaintiff  amend,  by  ftriking  out  the  dnyun&v* 
words. 

4.  "  The  declaration  in  ejedment  ftuwid  flate  * 
*  quantity,  and  the  nature  of  the  land  to  be  recovered  ; 
«  We,  pafture,"  ttc. 

Ed.  SavflTi  ^or  w^ere  *e  ejectment  was  for  a  meiTuage  and  clofe,  coo- 

cafe  ix  Co.  55.  taining  three  acres,  and  verdict  for  the  phintHF,  the  judg- 
ment was  arrefted,  for  it  was  not  fufficient  to  ftate  the  ova** 
tity  only,  without  alfo  fetting  out  the  nature  as  arable,  mea- 
dow, (sfr . 

"  And  fo  it  is  not  diffident  to  fet  out  the  nature  *nfy,  wife* 
<c  out  alfo  fetting  out  the  quantity" 

Holdfeft  y.  For  where  the  eje&ment  was  for  a  clofe  of  meadow  called 

Wright.  Partridge9s  Lees,  containing  ten  acres,  more  or  kfs,  it  was 

Midi.  x»  g.  x.  held  to  be  ill ;  for  the  quantity  of  acres  ought  to  appear  in  the  ; 
Biller  N.  P.     declaration. 
109. 

And  in  like  manner  where  the  ejectment  was  for  five  doles 

Knight  ▼.         0f  arable  and  meadow,  called  ,  containing  tweotpj 

££*Vj  acres  in  D :  upon  not  guilty  pleaded,  and  verdict  for  the  _  " 

tiff,  the  judgment  was  arrefted,  becaufe  it  was  not  fhewn 

much  there  was  of  one,  and  how  much  of  the  other. 

«  For  an  uncertainty  in  thefe  teipc&a  Jus  the  dccbfffcjoa  ifc. 
a  an  incurable  fault." 

As 
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As  where  fee  ejefltnient  was  for  feven  mefluag.es  or  tene-  Burbury  ▼. 
ments,  the  declaration  was  held  to  be  ill,  for  the  uncertainty  ^^naDAm 
of  whether  they  were  meffuages  or  tenements :    And  though  *  '  ***" 
in  a  modern  cafe  the  demife  was  fo  laid  to  be  of  a  mefliiage  Goodright 
•r  tenement,  and  the  court  were  well  inclined  to  get  over  the  ex  dim. 
obje&ion,  yet  they  held  themfelves  bound  by  former  decifions  Wck?j _v-  Ford*  : 
to  adjudge  the  uncertainty  to  be  incurable,  3  w   '  a3# 

But  if  the  eje&ment  was  for  one  mefliiage  or  tenement,  Per  Twifdcn 
tatted  the  Black  Swan;  it  bad  been' good,  for  the  laft  words  fix  Ju^ .. 
it  to  a  fufficient  degree  of  certainty!  '    *         *95' 

u  But  the  plaintiff  is  not  bound  to  declare  for  the  exaft 
"  quantity  which  he  has  a  right  to  recover." 

w  For  he  may  declare  for  any.  indeterminate  quantity ;  and 
tt  the  form  now  ufed  is  fo,  viz,  one  thoufand  acres  of  paf- 
u  ture,"  fate.  And  he  (hall  recover  according  to  the  quantity 
to  which  he  proves  a  title. 

As  where  the  plaintiff  declared*  in  ejeftment  for  one  hun-  Guy  ▼  Rand. 
dred  acres,  of  land,  and  Chewed  his  leafe  in  evidence,  which  Cr0*  ****•  *** 
was  only  of  forty  acres,  and  it  was  contended  "that  he  had  fail- 
ed in  his  cafe,  for  there  was  no  fuch  leafe  as  that  on  which  he 
had  declared ;  but  it  was  ruled  to  be  good  for  fo  much  as  was 
comprized  in  the  leafe,  and  for  the  refidue,  that  the  jury  might 
find  the  defendant  not  guilty. 

So  if  the  plaintiff  declares  for  any  thing,  and  proves  a  ti-  %  Roll  Ab.  734. 
tie  to  but  a  moiety,  he  (hall  only  recover  fo  much :  as  where  J*-  7  '9- 
it  was  for  an  houfe,  and  the  proof  only  went  to  (hew  that  part  BkekflwuJ* 
of  it  was  built  on  the  plaintiff's  land  by  encroachment,  he  re-  3  Ley.  334. 
covered  fo  much  as  was  fo  built  on  his  land. 

But  though  the  plaintiff  may  thus  recover  in  eje£fcment  lefs  Doe  ex  dim. 
than  be  declared  for  \  yet  if  he  proves  a  title  to  more  than  he  has  *UIS*fi  *• 
declared  for  he  {hall  not  recover  it,  for  he  can  recover  no  mere  L  £^*#  ^\ 
than  he  goes  for  in  his  declaration. 

<c  So  though  the  plaintiff  declares  for  a  time  longer  than  he 
*«  Thas  a  right  to  recover^  yet  he  (hall  recover  according  to  what 
€l  his  title,  really  is." 

For  where  the  plaintiff  declared  on  a  leafe  for  feven  years  Bedford  ex  dim, 
from  the  25th  of  March  1765.     In  proof  it  appeared  that  J.  eairuJiersY. 
S,  who  was  feifed  in  fee,  had  demifed  the  premiffes  in  quef-  ^c°d,ea- 
tion  for  fcven  years  to  D.  in  1763,  and  that  he  in  1764  had  Trin^j  g!" 
afligned  the  unexpired  reiidue  of  his  term  to  Carruthers,  fo  BulLN  P.  ig6, 
that  if  he  recovered  in  tfiis  action,  under  this  demife,    he 
muft  recover  for  two  years  longer  than  he  had  a  title.     But, 
per  Lord  MamfUla\\l  the  le0or  of  the  plaintiff  h..s  a  title, 

Gg  though 
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thought  but  for- one  wee,k>  he.  wgfrjt  tyi^^tf  it»(  fo$,ri< 
/r«*  que/Hon  in  ejeftment  w,  who, has  the  fwtoqpgh^  Atf, 
therefore  in  this,  cafe  ,the,  plaintiff  ^^.r^coycj:^^, 
ingly. 

t  Bwr#  6m,  5-  "  But  a  very  exafl  defcription  of  the,  nature  .pf  the,la^ 
cc  is  not  required,  and  greater  latitude  is  %  now  atfcjuh«}(  tbp. 
w  formerly;  becaufe  the  leflbr  of  the  plaintiff  is  to  Jbew  Ai 
(C  lands  to  die  fheriff,  and  to  ta£e  poifeffion.  of  them  at,,iis 
«  peril:"  *     '  ~'  "   

Therefore  defcriptions  of  certain  kinds  of  land  of  haivki 
have  been  held  to  be  good. 

Lard  Kadarc  v.  As  where  it  was  for  one  hundred  acnes  of  mounted  ^  In*' 
TUber.  land-  ft  was  held  to  be  good. 

I  Stra.  71. 

Aid*  Sq  for  i^  in  the  Gupe  kingdom 

Barat  ▼.  Pe-         So  for  alder  carr  in  Norfolk. 

terfon. 

%  stn.  1063.       And  in  many  other  inftances%  . 

fir.Hcpry  Hot-  6.  In  eje&ment  for  tithes*  under  ftatute  3a  fll « 8.*  it  is  net- 
^Co^ax  b  fufic»cnt  to  declare  ^ir  *ff  and  every  kind  cf  tithes  inJuAf 
Swaddling*!  parifli,  it  ihould  fpecify  the  particular  nature  andfiiatit)\  *; 
Peers.  of  hay,v  wool,  fcf*.  in  like  manner  as  in  declaring  for  land  it- 

Cro.jac.  613.  is  neccflary  to  (bewcthe  quality  j  for  the  words  of  the  tor 
5^1^      tutearetothatefFea 

«  Sq  the  ejectment  Ihould  itate  the  demife  to  tare  bed 
c<  made  by  deed  " 

Angel  t.  Rolfe,  For  wn.erc  the  eje&ment  was  for  tithes,  not  dying  by  <W* 
A  Kebl  376;  *  *e  judgment  was  reverfed. 

2.  With  refpeft  to  Perfons  who  may  maintain^ 

A&ion* 

1.  c<  If  the  declaration  ftates  the  demife  to  the  plaintiff  t»Y 
•'  be  of  feveral  lelfors,  it  muft  appear  that  each  had  a  tide  a 
"  the  whole  of  the  land  or  the  premifes  demifed,  or  thededft- 
"  ration  will  be  bad.     For  if  one  has  not  an  intcreft  in  the«j 
44  whole,  he  cannot  be  faid  to  demife  k." 

Treport's  cafe.       Therefore  where  in  eje&ment  the  plaintiff  declared  onf 

6  Co.  14  b        leafe  made  by  J.icB.  and  on  not  guilty  pleaded,  the.Wj 

-fcmg  v  Berry,   found  a  fpecial  verdift,  That  A.  was  tenant  for  life  of  thelawlj 

Foph.  j7.  S.  P.  jn  qucftion,  and  B.  had  the  remainder  infeey  and  that./.  **i 

living.     On  this  finding,  it  was  adjudged  againft  the  pbinti^ 

for  it  was  not  the  leafe  of  A  and  A  but  the  leafe  of  A.  iff* 

ing  bis.  lifey  and  the  confirmation  of  B*. 

fo*^  *'  W°U  *•  Therefore,  on  the  fame .  principle,  .  if  Unamts  in  eommt 
Cro.°Jac.  i66.i««  !*  «  ^j/*  °f  their  land  to  brigg_,an  ejedment,  it  will  bo 
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ta4iffQ£t&C£ai?  in  bf  feveraf  tides,  and  therefore  the  fee*-  fy^/*9p;.*< 
hold  is  feveral,  andconfequently  each  cannot  demife  thV  whole,  ^•fkerky ** 
So  that  there  (hould  be  a  diftind  count  on  the  demife  ofeac$9  or  Worthin*too  ▼. 
Ae^m«yjoin'lfT^leafecDxtHird  ^erfon,  adifuctrpferfon  may  Wefton. 

make  a  teafetd  try  the  title;  *•  war.  23%. 

1  s.  p. 

But /mot  ttxakts  maytjom  in  a  leafe  tb  try  the  title  irj  «jeft-"dcn,°show.34». 
neat  j  for  betngrfefled/>fr  mpttper  tout,  each  ha*  a  title  to  the  Morm  ▼. " 
whole,  and  fa  rris'demift  of  it  is  good, '  -Bmy. 

*  ^  .-tra.  u8f. 

And  for  the  lame  reafon  coparceners  may  join  in  a'  leafe  td*B0ner  v.  juneri 
the  plaintiff  in  ejectment ;   but  the  ufual  mode  is  to  join  in  a  1  X-d.  Raym. 
leifttbatUraperforf;  ^Roderriifes  to  thepUifttiffi  for  a  d*e-  ?**• 
sfifcof  aH  the'partsis  a  derhifc  of  the  whole1.  %  **•  7°°- 

3.  Hufiand  and  wife  may  join  in'  a  leafe  to  the'  platntirFjiriVlfcot*i  oft, 
ego&meat,.  without  faying,  that  it  was  by.  deed,  though  for-  »  Co-  61. 
merlylield  to  be  rieceflafy. 

4,  Where  the  leflfor  of  the  plaintiff  clainis  by  leafe  undetWelk*; 
X  copyholder^  he  muft fhew,  that  by:  the  cuftorri  of  the  rriahof,  Partridge, 
the  copyholder  m*y  let  fuch  leafes  for  years ;  and  if  this  be  not*^0*  EUa-  *** 
tet  but  in  the  declaration,  and  the  count  be  general,  it  fhafl be     7* 
efteemed  a  leafe  at  common  law;  which  a  copyholder  carttiot' 

make. 

5^  If  the  plaintiff  dechu-esas  admniftratory  he  may  Jbclare Doct^L^ 
generally  that  adminiftration  was  granted  by  the  hrfhop  ^^r^vlm  & 

=*>  without  feyingthat  he  was  ordinary*  or  had  the  right  —  **   ' 

#f  granting  adminiftration. 

2.  or  the  pleadings  ok  the  part5  of' the  de- 
fendant. 

1;  a  The  tenant  in  pofleffion  muft  apply  to  the  court  tober 
w  made  defendant,   in  the  room  of  the  cafual  ejeiior,     Thk1 
u  is  done  by  rule  of  court,  on  condition  of  his  confefling 
*c  leafe,  entry,  and  oufter." 

But  if  the  defendant  does  not  appear  at  the  trial  and  con-  Turner  3; 
fefs  leafe,  entry,  and  oufter,   the  plaintiff  muft  be  nonfuhed,  B*jjn*by 
at  he  cannot  prove  any  of  thefe  req'uifites ;  and  then  upon  re-  ***• 

turn  of  ti\$foftea  judgment  is  given  againft  the  cafualejeclbfi 
and  it  is  inaorfed  on  the  poftea  that  the  nonfuic  wis  for  not  con* 
f  effing  leafe*  entry*  and  oufter.  Upon  this  the  plaintiff  is  intU 
tied  to  have  his  cofts  taxed  againft  the  defendant  $  and  if  they 
are  not  paid,  an  attachment  will  go. 

If   there  are  feveral  defendants,    and  fome  of  them  dqCIapnow*, 
not  appear  and  confefs  leafe,    entry,   and  oufter,   a  verdi&  ^J*** 
wflrtit  t*enforIthcnr>  and  then'  the  pbictiff  flwll  h4?e  judg-  ]g*  fcUyi* 
Gg2  meat* 
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MiiT.Knowlefc  mcnt  againft  the  cafual  eje&or  forthe  lands  of  which  thefed»» 
i  garnet.  1 18.  fendants  were  in  poffeffion. 

2.  By  flat.  4  H.  7.  24*  "  Where  a  fine  has  been  krieitf 
(C  lands,  unlefs  an  actual  entry  is  made  to  avoid  it  wi&in  Svt 
"  years,  it  fhall  be  a  complete  bar  to  all  perfons  whatever, 
"  accept  femes  covert  (hot  parties  to  the  fine)  perfons  wider 
a  the  age  of  twenty-one  years,  in  prifon>  to  parts  be- 
«  yond  the  fea,  or  of  nm  fane  mind,  who  have  live  yeas 
w  to  make  their  calm  and  entry  after  their  difabilities  re- 
M  moved. 

"  But  if  the  five  years  begin  to  nu  while  the  party  is  not 
K  under  any  of  the.  disabilities  mentioned  in  die  ftatute, 
«  though  he  afterwards  becomes  difabled,  yet  (hall  he  be 
"  barred  by  the  ftatute." 

Doc  ex  dim.  For  where  the  Ieflbr  of  the  plaintiff  was  an  infant  when  At 

Duroure  ▼.        fine  was  levied,  which  was  in  Trinity  Term  1775*  but  came 

J0"^  of  age  in  Feb.  1784,  and  in  Dec.  1784  was  itnprifoned  for 

3#oTm  <*eb^  ^  k  con^nucd  till  1789,   when  the  ejedhnennw 

brought,  it  was  refolved,   That  not  having  made  an  entrf 

when  he  came  of  full  age,   that  the  ftatute  ran  againft  1» 

claim,  though  fo  foon  after  another  dffability  incurred. 

2.  w  And  an  actual  entry  muft  be  made.** 

Holdfaff ▼.  Roc.  In  this  cafe  the  ejefhnent  was  by  truftees  b%  a  marriage-ft- 
WorccftcrSum  tlement,  in  whom  a  term  was  vefted  for  raifing  children*  por-; 
AS.  1757  MSS.  tions:  the  perfon  in  poffeffion  claimed  under  a  mortgage  fab* 
fequent  to  the  term,  in  which  was  a  covenant  to  levy  a  fifty 
and  a  fine  levied  accordingly :  it  was  objected  that  the  plaintifi 
could  not  recover,  not  having  made  an  entry  j  and,  per  Bent 
Smythe^  the  truftees  were  clearly  intitled  to  avoid  the  fine  bf 
entry  \  but  by  the  fine  their  eftate  was  di  vefted,  and  they  can- 
not maintain  an  ejectment  before  entry;  fo  the  plaintiff  «» 
Jionfuited. 

$  Burr.  1P97.  And  where  the  eje&ment  is  for  lands  which  have  beenpoftl 
jenkin  y.  by  a  fine  ^  the  confeflion  of  leafe,  entry,  and  oufter,  by  the  ^ 

Prichard.  nant  is  not  fufficicnf,  the  Ieflbr  of  the  plaintiff  muft  maketf 

Mich.  36  G.  2.  a^al  gntjy .  an(j  ordering  one  to  deliver  a  declaration  in  ejefl- 
Bul.  N.  p.  103.  ment  to  the  tenant  in  pofleffion  will  not  amount  to  an  entry 
AifRcicnt. 

Bcrrington  ▼.  '  Therefore  where,  to  avoid  a  fine,  kflbr  of  the  plaintiff 
Parkhurft.  made  an  entry,  but  having  brought  his  ejedment,  he  laid  the 
*  Stra.  1086.    demife  three  months  before  his  e)itry.     It  was  adjudged  that  an 

actual  entry  being  neceflary  to  avoid  a  fine,  and  give  him  title; 

and  he  having  laid  the  defnife  before  his  entry,  that  he  had  then 

no  tide,  and  fo  could  not  recover. 

Mti^raTe' 

2-?%  s;r  *  ®ut  wnere  the  IciTor  of  the  plaintiff  made  an  actual  en- 
]no?shciiyI     trY  on  tnc  lands  in  S*ftcmbsr,.ii}449  and  laid  hisdemifeia 
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'qeftment  in  'Ofi&er  of  the  (time  year,  though  a  fine  was  levied 
tjthe  Attendant  of  thefe  lands  in  Eajier  Term,  1745,  it  Was 
idjudged,  That  the  entry  bt\ngfirecedent  ui  the  fine,  that  it  Was 
fiiScient  to  enable  the  leflbr  of  the  plaintiff  to  make  "a  leafe 
to  try  the  tide. 

. "  In  other  cafes  the  confeffion  of  leafe,  entry,  and  oufter  3  Burr.  1897. 
?  is  fufficient;  as  if  the  ejectment  is  brought  for  a  condition 
*  tnkttti  it  is  fufficient." 

For  where  the  eje&ment  was  brought  by  the  leflbr  againft  Litjtle  ▼.  Hcm 
the  leflee,  on  a  condition  of  re-entry  fir  non-payment  vf  rent,  *JJ; 
proof  of  an  aitual  entry  andpufter  was  held  to  be.  not  nec<£  Ddagi."!^. 
Cuy.  •  ' 

So  where  the  ejeftment  was  by  one  tenant  in  commorr  againfi  Oatet  ex  dim. 
mtber,  proof  of  an  adual  oufter  was  held  to  be  not  necef-  ?ri^aU  T 
617,  and  that  the  confeffion  of  leafe,  entry,  and  ourfer  was  •'buit.  1895. 
fufficient  to  prevent  a  npnfuit. 

But  in  the  cafe  of  tenants  In  common,  if  in  fad  there  hafe  s-  C. 
been  no  a&ual  oufter,  the  defendant  ought  to  apply  to  thfe  BuUcr  N>  p* 
court  not  to  compel  him  to  confefs, '  or  permit  htm  to  do  it 
fpecially;  which  the  court  will  do  where  it  is  only  matter  of 
account,  and  the  only  oufter  is  by.  per  nancy  of  the  profits, 
without  an  a&ual  obftru&ion  of  the  other  to  occupy. 

And  the  levying  a  fine  by  one  joint-tenant  is  not  an  oufter  of  *°rd  ▼•  Oray. 
lis  companion.  Saj£f  W6# 

In  delivering  the  opinion  of  the  court  in  Goodright  v.  Cater,  Edit^x^cT* 
pongL  468,  Lord  Mansfield  fays,  That  in  the  cafe  of  a  fine  102.  quot. ' 
fnfy  is  an  a&ual  entry  neceflary  to  be  proved.    But  the  reporter  Dougf.  468. 
makes  a  quare,   and  that  the  doctrine  is  contrary  tp  Lord  aa  m  authority. 
Mansfield's  own  doftrine  in  Burr,  1897,  where  he  mentions 
that  an  actual  entry  is  neceflary  to  prevent  the  operation  of-  the 
ftatute    of  limitations j     and    Dormer    v.    Fortefcue   in  Donu 
Proc.  js  there  given  as  the  authority:    fo  that  it  feetns  an 
aftuai  entry  in  the  cafe  of  the  ftatute  of  limitations  is  necef- 
6ry. 

Byftat.  4  Ann.  c.  16./  16.  it  h further  enafted,  "That 
H  no  claim  or  entry  (hall  be  fufficient  to  avoid  a  fine  levied  with 

*  proclamations,  unlefs  the  a&ion  be  commenced  within  one 

*  year  after  making  fuch  entry  or  claim}  and  to  avoid  the  ftar 

*  tute  of  limitations,  unlefs  the  action  has  been  commenced 

*  within  the  fame  time." 

3.  And  as  to  what  /ball  be  a  fufficient  entry,  it  has  been  de- 
rided, 

I.  That  in  this  cafe  where  a  fine  had  been  levied,  the  leflor  Anon. 
if  fhe  plaintiff  proved  that  he  had  gone  to  tlie  houfe  in  skin-  *l*f 

qjefticn, 


Ipieffian,  and  «t  |be  gate  ftdto  *h*  inUtlbM^MPMr 
fif  the  houfe  and  fend,  *od  fcrl*fe  htm<«>  payjuy  we** 
*o*he  defendant,  h»tiiat  ix  bfdmt  emUrUthtirfew^k 
snatathedoMnd.  Oj»  ^ which  j t  .tos  ^r^  .t^t^fp(#iif 
f  A*  £*/*  without  enuring  the  houfe  was  infufficktob  Ttoi 
was  proved  that  there  was  a  court  before  the  houfe,  and  which 
t^ldftged  toit;  and  that  though  4he  claim  was  ftt  fhe  Wft,)ct 
that  #  fettx  on  theianli  and  net  in  fbe firiet ;  this  wfttolM 
to  be  a  good  entry,  and  clearly  to  fuppert  the  ejeoWnt 


Fitckctv. 

A^apfu-.  be 


2.  So  where  ijtran&er  made m  entry  op  the  premiss,  qg 
*    a      -<*halFpf*"tlie  I'eflpr  qf  thcp&jhqlrV  but  without  anjfutiftrfi 

»  8K*-  ««?•  jfaA  'A/ ife  ir  rftff  f/W,  clalifiing  For  him  under  a  will,  Wife 
/^r  *f  the  plaintiff  affinted  to  it  before  the  day  laidinthtianfty 
^ue  .court  were  pearly  uf  npinipn  ,thax.  the  eqtry  wasMcknt 
tjp  4v>HQCt  $e  9 ^,nent  Bwueftt  Q9  jtbe  ^ide,  ^he  Xubfi^cqt 
a^ferir.hpvii^'  citabliliijed  ^he  v$c}ity  of-jhp  fu^ftvcntry.' 

3.  It  is  ena&ed  by  ftatute  ix  Geo.  2.  r.  19.  "Tint 
*  'where  an  ejectment  is  fenred  on  the  tenant,  that  &  £4 
*c  /ar^ inay  hy  kavt  of  the  cmart  make  hi?nfe$  dejtadantwtiki* 
^  tenant  in  pojfcjfah  in  cafe  he  appears  Y  bat  in  cafe  .the  tt* 
,*  nant  will  not  appear,  judgment  fhall  he  figacd  again!  fc 
V  ca/ual  ejefitor.  But  upon  the  landlord's  .entering  into  At 
"  common  jnde,  as  .the  tenant  ought  to  have  done,  the  cort 
"  will  order  a  ftay  of  execution  Upon  fuch  judgment  tift  fa- 
**er  order."  ""     :■'"*;•* 

Iftider  this  ftatute,  it  has  been  refolyed, 

*ft.  «  That  tl\e  landlord  has  under  the  ftatute  a  rty!j( 
**  bf  made  a  defendant,  if  he  appliep;  but  it  is  opuqpal  ity 
««  him  to  do  fo  or  nQt.J*  •         • 

UnderWIl  ▼.  fOT  ^crp  ***  Pontiff  m^^  that  *c  landlord  .migjtfe 

riurham  loinfcd  a^a  co-defendant  with  the  tenant  in  pofleffion,4f 

Smik.  156.        court  refufed  the  motion,  on  the  ground  that  they  coulao* 

3b  it  without  his  requeuV  j 

Ibid.  A1** in  another  cafe,  where  the  Janflord  moved  to  be  tofk  j 

a  defendant,  the  plaintiff  oppofed  it,  on  the  ground  that  tin  j 
landlord  was  a  member  of  parliament :  but  per  /fr/f,  he  nrfi 
]>e  joined  j  and  we  cannot  compel  him  to  waire  his  privilege.  ' 

2.  "  No  man  can  be  admitted  as  a  defendant  under  ^j 
"  ftatute,  unlefs  he  is  the  aftual  landlord*  or  one  who  tag 
$  been  ia  ppifeffioa ;  for  this  might  encourage  vnajamanceq 

Thatfc* 
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i^tflu^^^'g-a-ton'^vlfed:h.s'eftate  to  J.  S.  4nd:the  Roe  ex  tfm. 

heir  brought  h«$  affion  of  qeaiWetttltgaJhft'the  tenarit,  7.  5.  *£■■  *•  **; 
..     ,   T3?  %        1.    *       .     J.    •      »      jrj     ^        j  Mich,  29  o.  a. 

(the  devtftt)  applied  to  be  admitted  a  defendant,  and  was  re-  c.  p. 

ten,2**  ffe'WaVnbt'  InVaftual  landlord.  •      BuBer  N/P.  ft. 

Butthe  court  permitted  a  JM  /«  tru/t  to  defend  in  eje&-  Loreclock  ex 
\Atk  isfeHifoA,  under  'the  'ftat.  ri  Geo.  2.  though' they  dim.  Morris*. 
StoAt'iidt alfeW  J$A*f  Jtf*  fr^himfelf.  ?Te?m  R**. 

'ScU  fok^jjfrif,  whb'had  never  beenln  pdffeffioh  or  received  and  3  Term 

brents, lhasfbe^hrefufed  to T>e  made  a  defendant.  *q>- 783. 

Jones  ex  dim. 

IA1M  5n  cafes  of  vacant  pojfeffion  no  perfon  claiming  title  William*. 

iffl  bei^t  In  'to  defend*  out  he  that  can'firft  feal  a  leafe  oh  Trin.13  Geo.* 

Ac  premifes  mud  obtain  poffeffioh.  B*},er  N-  p-9f' 

1  Banes  120. 

*  Arfd'tttis'fule  Ivas  m)ade  to  prevent  mere Jlrarigers  from 
*  beidg^frted  as  defendants." 


Therefore  a  ptirchafer  of  a  reverjfj$ny  which  feemed  tp  be  Doe  ex  < 
a  pfetenBett  'title,  arid  where  no  rent  nad  ever  been  paid,  was  J*™**  ▼ 
held  to  be  ina4miffible  as  a  defendant,  JJ  ^^ 


dim. 
Roe. 


in 


Biftin  this   cafe,  which  was  a  difputed  title  "between  the  Ftu-Uaim  ex  k 
W^p  ejcbeatirid  the  heir,  neither  of  whom  had  been  inpof-  dim.  Fowler  v. 
ft&an,  the  Court  .refolved,  That  the  title  Yhould  be  tried,  ?h^!  „ 
ind  ordered  the  ejeclment  to  be  brought  by  the  lord  by  efchcat,  t  Black  Rep." 
*rid  that  the  heir  fhould  be  admitted  to  defend  either  alone,  357.  S.  C. 
w  With  the  tenant  in  pofleffiqn. 

'4.  Thbftgh  *tbe  defendant  conferfe  leafe,  entry,  and  ouf-  Smkhexdim. 
fer,  yet  he  may  deny  that  he  is  in  pdfleffion  of  tl)e  premifes,  Taylor  ▼. 
for  which  the  plaintiff  goe^and  put  the  plaintiff  upon  prov-  M™*l.  - 
■hg  ft;  'and  "if  he  cannot,  he  (hall  be  nonfuited.  Bailer  M.  P.'ii* 

And  where  the  landlord  has  been  admitted  as  defendant, 
*ne  plaintiff  muft  prove  that  the  defendant  or  hjs  tenant  are  * 
jn  poffeflioh  of  the  premifes  in  queftion.  For  the  rule  is, 
That  the  landlord  (hall  defend  for  the  premifes  only,  whereolf 
fcis  tenants  are  in  poflertion  •,  and  the  party  does  not  admii 
limfeif  landlord  of  any  premifes  which  the  plaintiff  may  make 
title  to,  bat  to  fuch  only  as  were  in  pofieflion  of  his  tenants. 

But  it  has  been  faid,  that  if  there  be  but  one  defendant,  as  •  . 

tenant  in  pofeffioh,  that  the  plaintiff  need  not  prove  hirn  in  jJffe^Baccnui. 
lofleffion  3  becaufe  if  he  was  not,  why  did  he  enter  into  the  m.  j0'g.  a.at* 

rule  i  Sittings. 

Bullcr  N.  B. 

So  it  is  faid  in-  this  cafe,  that  where  the  hulband  is  leflor  of  1^^,  ^fa 
he  plaintiff,  that  the  wife  may  be  made  a  defendant  in  eje<St-  5*1*.  357. 
bent.     As  where  the  plaintiff's  title  was  by  a  pretended  in- 
£rmartiage,  iyhich  was  controverted.  l 


45* 


Aldeo't  cafe* 
5  Co.  105.  a. 

Barker  ▼ 

Wick. 

Saik.56. 


EJECTMENT. 

'     adly,  I  {hall  now  confider  more  particularly  certain^ta 
which  are  good  in  this  a&ion. 

1  ft,  «  That  the  lands  for  which  the  eje&ment  is  brought 
"  are  ancient  demefne^  is  a  good  plea  in  abatement." 

But  the  plea  muft  ftate,  that  the  lands  are  held  of  fucha 
manor  which  is  ancient  demefne,  not  that  they  are  pared  of 
the  manor;  for  though  the  manor  is  ancient demefae,  yet  tfc 
manor  and  the  demefnes  of  the  manor  are  impleadable  in  the 
king's  courts  and  at  common  law,  and  not  in  the  lord's  courts, 
for  that  would  be  to  make  the  lord  judge  in  his  own  caufe. 
9  But  lands  held  of  a  manor  which  is  ancient  demefne,  are  im- 

pleadable in  the  court  of  ancient  demefne,  and  there  only. 
F.  N.  B.  1 1  m.  1  Roll.  324. 

Brittle  v.Dade.      Therefore   if  the  lands  are  copyhold  znd  ancient  denied, 

Salk.  1 85.         the  eje&ment  for  them  muft  be  tried  at  common  law ;  for  copjfr 

hold  lands  cannot  be  held  of  a  manory  but  muft  be  parcel  of  it* 

cc  So  the  plea  fliould  ftate  the  manor  to  be  ancient  demefne" 


Dtoe  ex  dim. 
Ruft  y.  Roe. 
%  Burr.  1046. 


For  where  in  this  cafe  the  affidavit  on  which  the  plea  was 
grounded,  only  dated  "  That  the  lands  ftated  in  the  decla- 
ration were  ancient  demefne,  and  held  of  the  manor  oVGodr 
manchefler"  without  faying  that  the  manor  was  ancient  demefiu% 
it  was  adjudged  to  be  bad  and  inefficient :  for  this  plea  bang 
to  ouft  the  courts  above  of  jurifdiSion,  it  can  only  be  done  by 
(hewing  another  which  has,  and  that  is  by  ftating  the  manor  to 
be  ancient  demefne.  Befides,  the  eftate  of  the  leflbr  of  the 
plaintiff  fhould  appear;  for  if  he  has  only  a  term>  he  cannot 
fue  in  the  courts  of  ancient  demefne. 

But  this  being  a  dilatory  plea  to  the  jurifdidion  of  die 
court,  muft  always  be  verified  by  affidavit. 

2.  If  the  plaintiff  after  iffue,  and  before  trial,  enters  int% 
part  of  the  lands  in  difpute,  the  defendant  may  at  the  affizes 
plead  this  as  a  plea  puis  darreign  continuance^  in  bar  of  plain- 
tiff's a&ion :  but  it  is  at  the  difcretion  of  the  judges  if  they 
will  admit  it;  but  if  they  do,  it  ftops  the  trial,  and  the  plain- 
tiff is  not  to  reply  to  it  at  the  affizes,  but  the  judge  is  to  re* 
turn  it  as  parcel  of  the  record  olNifi  Prius. 

Kerry  Teytoe't      3.  Accord  and  fatisfadion  is  a  good  plea  in  cjedment. 

cafe.  '...:. 

IgrovniL  128*      .  ^or  cje<^rr*ent  fuppofes  a  trefpafs  ;  and  they  are  fo  inter- 
S.  c.  *     woven,  that  they  cannot  be  fevered;  and  in  all  a&ions  which 

fuppofe.a  wrong  vi  etarmisy  and  where  a  capias  and  exigent 

lay^  accord  is  a  good  plea. 

2  4.  GenenJ 


Hatch  ▼. 
Cannon, 
3  Wilf.  51. 

Moor  v. 
Hawkins. 
Yclv.  180. 


EJECTMENT.  45$ 

4.  General  eftates  in  fee  fimple  may  be  generally  pleaded,  Co.  lit.  303.  V. 
but  the  commencement  of  eftates  tail,  and  other  particular 
eftates,  ought  to  be  fhewn,  unlefs  where  alledged  orjly  by 
my  of  inducement.     So  the  life  of  tenant  in  tail  or  for  life 
ought  to  be  averred. 

As  where  to  trefpafs  for  fpoiling plaintiff's  grafs,  defendant  John's  v. 
juftified  and  derived  his  title  under  one  Knight,  who  was  law-  Whitley. 
fully,  intitled  to  the  remainder  of  a  term  for  ninety -nine  year s^  3  ^**  ^\. 
without  faying  any  thing  more,  or  how  derived  out  of  the  salkfjia.    *" 
fee:  the  plea  on  fpecial  demurrer  was  held  to  be  bad.  s.  P. 

So  no  one  can  in  pleading  make  title  to  a  copyhold,  unjefs  shepherd's  cafe, 
ie  (hews  a  grant  thereof;  it  is  not  fufficient  to  fay  "  that  Cro.  Car.  19*. 
H  fuch  a  one  was  feifed  in  fee,  or  in  tail,"  £ste. 

Note.   If  judgment  in  ejectment  be  figned   in  a  country  Anon, 
csuife  for  want  of  a  plea,  but  no  pofleffion  delivered,  a  judge  $alk*  516. 
at  his  chambers,  at  any  time  before  the  aifizes,  may  compel 
the  plaintiff  to  accept  of  a  plea;  but  if  pofleffion  has  been 
delivered,  he  is  without  remedy. 


5.  OF  THE  EVIDENCE. 

As  ii)  this  action  each  party  claims  a  title  to  the  lands,  I 
fliall  confider  together 

THE    EVIDENCE   FOR   THE   PLAINTIFF   AND 
DEFENDANT. 

1.  "  In  ejectment  the  plaintiff  muft  recover  by  the  ftrength 
u  of  his  own  title,  not  by  the  weaknefs  of  his  adverfary's, 
u  for  whom  pofleffion  is  a  good  title.  The  plaintiff  muft 
u  therefore  always  fhew  a  good  and  fufficient  title  in  himfelf  or 
"  he  cannot  recover/* 

Therefore  where  in.  an  ejectment  under  two  fevera^de-Roe  ex  dim. 
mifes,  a  title  was  proved  in  one  of  the  leflbrs  of  the  plain-  Haldaneand 
tiff  [Mrs.    Haldane)   but  a  witnefs  for  the  plaintiff  proved  Uny  v. 
that  Jbe  had  ajpgned  all  her  interefl  in  the  premifes  to  the  other  ^'j. 
by  a  deed  then  in  court;  but  the.  plaintiffs  refufed  to  pro- 
duce this  deed,  upon  which  a  nonfuit  took  place  ;    for  by 
this  evidence  all  title  was  taken  away  from  one  of  the  leflbrs 
*f  the  plaintiff,  and  there  was  no  proof  of  the  conveyance  to 
the  other,  and  fo  no  proof  of  any  title  in  him. 

u  So  that  it  will  be  fufficient  for  the  defendant  in  ejectment  Bnll  N.  P. 
*  to  prove  a  title  out  of  the  leffor  of  the  plaintiffs  though  he  xio. 
f  can  prove  no  title  in  himfelfc 

-As 


93* 

Crifp  ▼.  Bar- 
ber. 

%  Term  Rep. 
740- 


t*. 


~or4im. 


Bjook  holding 
t.  fcaldwin. 
Worcefter  Sum 

Aff.i7J9. 
MSS. 


England  ex 

dim. 

Syhurn  v. 

Slade. 

4  Term  Rep. 

tSz. 


B*1I.  N  P. 
no.' 


As  :*Kere lh«  leflbr  -of  flte  pHIntiff  * tfahattf  toSer'afleMfc 
bf-'fhe  re»ory-houfe,  &c;  from  the  rcftcr-for  21'^ear^nA 
tte(de*rtdartt' had- entered  dnlhim  without  arty  tbloUrfcf itfc 
Whatever*  Athe'defendaht  fct  tfte'tfiafl  belied  On  t&e  le^Wi| 
void  under  ftaf.  13  £//z.  20.  by  reafon  6f  the'ndn-ttfifafi 
of  the  redor,  he  having  been  abfent  for  more  than  80  days 
^MilnAe  year,  whfch  fi&wbs  proved;  it  was  decita^ 
Thatby  thekwofds  elf  the ftatute, *the  leafe  beitfg  BedariJk 
*e  •**#,  that  >the  leflbr  bf  vthe  plaintiff  had  rfotMe,  yflb 
HS&M  net. recover,  though  the  defendant  tad  tiDc&biir  8f 
title,  and  iwasa  ftranger  fcnd'a'wrongdoer. 

So  in  eje&menf'fbr  aHmoiety  Sf  *an  Inn  at  Bevtittej,  ifliick 
was  copyhold,  the  plaintiff  rfelicd  for  his  title  ofriv  on  ptijfmett 
of  rent*  wljich  had  «been  11  hlfornily  paid  ro  bhhwr  forty yd^ 
twenty-eight  years  by  the  defendant's  hufband  in  her  right, 
and  ^twdve  years  T>y  the  defendant  herfelf;  the  cetififel  tbrlfar 
def&idant  offered  to  prove  that  the  prcrmlfles  had  been  ehfaJd 
fey  tfn  old  firrrender  to  Tier  Either  for  life,  'with  remainder 
tevtfr;  and  *that-th'e  ratftety  though  bitty  tenant  for  lift,  had 
made  a  leafe  for  500  years  in'.mift, '  as  to  otte  moiety  fcrlSe 
perfons  under  whom  the  plaintiff  claimed,  and  as  to  the  other 
moiety  in  truft  for  her ;  that  the  rent  had  been  paid  by  the  fa 
fendant,  fuppofing  theicafe  -was  good,  "which  in  h&  was  void 
fince  the  father's  death.  It  was  obje&ed,  for  the  plaintiff* 
that- this  evidence  was  inadmiffible,  ift.  Becaufe  payincAor 
reht  was  conclufive  evidence  againft  the  defendant,  thatflfc 
could  not  fet  up  a  title  in  herfelf,  but  (hoqld  have  let  the  plain* 
tiff  into  pofleflion,  and  then  have  brought  her  ejeflment: 
2dly,  rFha*  (he  was  barred  by  the  ftatute  of  iirrrhatioris.  But 
Baron  Adams  over- ruled  Ixrth  objections,  holding,  ift,  That 
cjedment  being  an  a£^on  tq  try  the  title,  that  the  defendant 
**  at  liberty  to  fet  up  a  title  in  lierfelf :  idry,  T-hattheMdt 
i*ig-  %erng  as  a  tenantry  in  common,  that  thie  drfenSant  waf 
never  out  ef  .pbflTeffiori,  and  fo  that  the  ftatute  tiifl  hot  atiachj 
and  relied  011  Reacting  v,  Sxtyjfhm.  Soli.  242, 

So  where  the  leflbr  of  the  plaintiff  held  a  leafe  of  the  pre: 
mifles  for  which  the  eje&meitt  was  brought,  for  twenty-one 

?ars,  and  the  defendant  Was  his  tmder-leffee,  it  was  refolvcdj 
hat  in  eje&ment  for  thefe  premifes  the  defendant  might  fhew 
thai  bis  landhrd' s  term  was  expired. 

"  But  if  he  proves  a  title  cm  of  the  leflbr  of  the  plaintiff 
«  it  muft  be  a  good  and  a  fuUiftingone  elfewherej  afup- 
u  pofed  title  in  another  will  hot  be  fufficient." 

As  if  the  defendant  was  to  produce  an  old  leafe  of  o« 
thoufand  yfcars  to  another  of  the  lands  in  queftion;  that 

H  aloof 


So^i^edm^nt  Ay  ih«/«cond^^e^ce«^U^  iheroortu  Lindfrjr^ 
pgor,  to  &atl  :flot  garejn  evif woe jbe  side jo?  the  firft  mrt~  ^f^ 
gagee  in  bar  of  the  fecond,  for  he  is  barred  to  aver  flgamft  •uU*N- p- XI* 
hi?  own  a£^,  that  he  had  npthing.in  land  wfccji  he  made  ,$he 
^ii^moi^agip. ^ 

*So  if  the  defendant  produces  an  oli^ortgage-dee.d,  wberer  Wilfonv. 
onintcreft  has  not  been  paid,  nor  mortgagee  entered;  againft  Witherbf. 
the  fide  rf  tbe-deflfcr  of  the  plaintiff,  wtoo  claims  under  the  !*&ia|to* 
mortgagor,  this .wHl  not  he  /uftcBOt  tfa  defeat  the  feflbr  -of  ^ILN  ^.4^ 
the  jjfetotiff^  iecaufe  that  no  intone*  appearing  to  be  paid, 
the  ootwt  *viM  prefume  that  the  *nx>itgagewas«iatiSned:  butjf 
thcrdofendasit  jean  prove  payment  .of  imesoft  upon  fiich  ■mort- 

K. after  ihe  .time  irf  redemption,  end  within  twenty  years, 
11  fae.fuifcient  ito  nonfirit  the  plaintiff. 

$0  wbeFe*he.de&nda»t  produced  a  mortgage  "deed  for  years  Fanner  ex  dim; 
rf  tne  aoceftor  of  the  leibr  of  the  plaintiff,  upon  whteh  was  E«*  T;  *<**"• 
tteindorfaiyesu,  5<  Received  30th  of  Msrib  {toeing  after  the  |Xr  n!p. 
ty  limited  in  the  provifo)  Icom  Mrs.  Jt£  •©.  Joel,  on  the  ltQm  S.  c/ 
wdrin  fwttten  {mortgage;  and  I  do  hereby  tdeafe  to  Che  fiid 
d£  9.  and  difcbarge  the  mortgaged  jraimes  of  4he  faid  terni 
bf  Ave  hundred  years:'9  the  egettment  was  brought  by  the 
heir  at  law  againft  the  defendant,  who  bad  got  the  mortgage- 
deeds  iii'Jus  hands,  and  'was  in  polieffion.  At  the  trial  he 
produce^  the  above  ipontgage-deed,  and  infilled  &at  the 
nrtaage  ^erm  was  ftiU  iubnfting,  avid  that  the  pofleffion 
"was  fufficient  againft  the  plaintiff,  who  mud  recover  by  the 
frength  of . his  own  cafe. ;'  To  ptovc  *he  tenn  iubfifting,  the 
defendant  Velied  that  th,e  tqrm  being.created  by  deed,  epuld  only 
be  furrehdered  by  deed,  which  here  was  not  the  cafe,  and  that 
ihe  payment  being  afte>  the  day  limited  in  the  provifo  of  the 
mortgage-deed,  that'  the  l^gal  eftate  was  ftill  in  the  mort-» 
gagee :  but  ort  a  cafe  referved,  the  court  were  of  opinion* 
J  ft,  Tba,t<tfiefe  words  amounted,  tp  a  fiurenrfer:  odly,  That 
fuch  fyrrender  might  be  by  npte  in  writing,  within  the  ftatute 
pf  frauds,  for  under  the  ftatute,  any  term  of  years  may  be 
created  by  writing  without  deed,'  and  the  fame  be  furrendered 
by  deed  or  note  in  writing :  and,  3dly,  That  fuch  note  in 
writing  was  not  required  to  be  ftamped.  The  court  therefore 
frcld,  That  the  defendant  fbewed  do  fubfifting  title  againft  the 
tflor  of  the  plaintiff  under  this  deed;  and  t£t  plaintiff  there- 
fore recovered.  * 

"  And  though  Jeffor  of  the  plaintiff  in  ejectment  imrft  BnllerK  P. 

*  ftiew  a  good  and  fufrfifting  title  in  himfelf,  yet  in  the  cafe  Xla* 

*  of  Lade,  Bart.  v.  Helford,  fafeb.  3  Get*.  3.  B.  R.  Ld. 

'    '  Mansfield 


45|  EJECTMENT. 

*'  Maw$*ti  declared  that  tie  and  many  of  the  judges  had  w- 
«  folved  never  to  fuffer  a  plaintiff  in  eje&ment  to  be  noo- 
c<  fuited,  by  a  term  ftanding  out  in  his  own  trufteey  or  byfetiai 

Doqgl.  6*5.  <*  op  of  a  fatisfted  term  by^tbe  mortgagee  *gafn/t  the  mortgager-, 
"but  that  he  would  d\re£t  the  jury  to  prefume  it  to  have*  been 

*"      ...        a  iurrcndered. 

*  Quaere,  Vid.  -  ««  So  where  a  legal  term  is  created  for  a  particular  puFpofej 
t.  staple.  cc  if  tnat,  purpofe  is  fatisfied,  or  if  unfatished,  not  intetferh} 

%  T,  RcP.  684.  <c  w/./A  ^  tontefting  parties  *%  \t  (hall,  not  be  fet  up  ^gainft  the 
;"  "'  '    '  "  leflbr  of  the  plaintiff." 

ftnr  et  dim*  For  where  an  eje&ment  was .  brought  for  a  moiety  of  the 

&riftw«  t.  manor  of  Winkbum*  under  the  will  of  Dr.  Burnett  as  one  of 
^Termite'  *"s  co""he*rs*  ^y  ^c  teft*tor'5  marriage^fettleraent  A  D. 
75 g!™1  '748>  two  terms  had  been  created,  one  forninety^nine  years 

to  fecure  an  annuity  of  200I.  per  ann.  to  the  teftator's  mo- 
thc^r ;  thq.Qther  0/  1000  years  to  raife  2000I.  for  his  wife  14 
cafe  (he  had  no  iffuc.     1  he  teftator  died-  in  1 774,  leaving  do 
iffue,  and  by  his  will  devifed  all  his  eftates  to  truftees  in  truft 
..     ,.       after  thfc  death  of  his  wtfe,  for  fucjr  pcfrfohs'  as  according  to 
the  laws  of  defcent  fhouM  be  his  heirs  at  law;    The  defeow 
dant  in  1 776  had  been  found  heir  at  law  in  canfequence  of  an 
,  iflue  out  of  Chancery*  as  defcended  from  a  daughter  of  a  com- 
mon anceftor*  and  was  ih  poffeiEon;  the  leflbr  of  the  plaintiff 
claimed  as  :heir  at  law,  by.  defcent  from  another  lifter  of  the- 
fame  anecftprj  <aod  brought  his  ejectment  for  the  moiety,  and 
did  not  mean  tf  difiurb  the  terms  above  created:  the  defendant; 
fct  up.tfrofe  terms  againft  him:  but  it  was  adjudged,  That  as 
the  plaintiff  went  to  recover  the  lands,  fubjeSt  to  the  ufes  of  the) 
fubfijling  term9  that  this  term  (hould  never  be  fet  up  by  a  third, 
perfoq. 

2.  "  Where  feveral  matters  are  neceffary  to  give  a  complete 
w  title,  the  plaintiff  muft  prove  all  thofe  rcquifites." 

Harris  t.  Therefore  where  in  an  eje&ment  for  a  rectory,  the  plaintiff  I 

Stroud.  proved  thejtatjng  of  the  tithes  onjy,  but  not  an  entry  into  tbe  [ 

Latch.  6a.         glebe,  he  was  non-fuited, 

Snowv  Philips.  For  if  an  ejectment  is  brought  for  a  reftory,  the  plaint! fl 
1  Sid.  aao.  ought  to  prove  that  his  leflbr  was  admitted,  injiituted,  and  in-  I 
dulled,  arid  had  read  and fubferibed  the  thirty-nine  articles,  and 
had  declared  his  affent  and  confent  to  all  things  contained  in  tbe 
book  of  Common  Prayer.  But  he  need  not  prove  a  ti  U  in  bis 
patron\  for  inftitution  on  the  prefentation  of  a  ftranger  is 
fufficient  to  bar  him,  who  has  right  in  eje&ment,  and  put  tbe 
rightful  patron  to  his  quare  impedit. 

Meathv  Trynn.      So  he  muft  alfo  prove  prefentation\  and  inftitution  alone  is 
'  *'T1'  V*'        not  ^u®c*ent  evince  of  prefentation,  though  it  was  recited 
5  ^  4*  "        in  the  letters  of  prefentation*  efpepially  if  induction  and  pof- 
feffion  has  not  followed. 

But 


EJECTMENT-  459 

But,  fv*rt,  if  proof  of  a  verbal prefentatim  would  not  be  BullerN.P. 
fcfficiem?  I0^- 

"'But  reafohable  prelumptlon  is  admiflible  in  favour  of  a. 
«  title." 

As  in  an  eje&ment  for  an  inn  at  Lexoijham  in  Kentj  the  England  exdira. 
dfcfendanr  having  proved  that  the  firft  title  fet  up  by  the  leflbr  s^£va?tadfa 
of  the  plaintiff  was  at  an  end,  he  being  a  leffee  under  one  Jg ^rm  p*  . 
George  Pym^  another  leafe  was  offered  in  evidence  made  to 
the  leflbr  of  the  plaintiff,  by  one  John  Pym,  who  claimed, 
under  the  will  of  George  Py/w,  who  thereby  gave  the  eftate  in 
queftionto  truftees,  in  truft  for  John  Pym,  and  to  convey  the 
fame  to  him  when  he  attained  the  age  of  twenty-one  years :  this 
age  he  had  attained  three  years  before,  but  there  was  no  can* 
veyancefrom  the  truftees  to  John  Pym  given  in  evidence:  for: 
this,  yiift.  Gould  nonfuited  the  plaintiff.  On  a  motion  for  a 
new  trial,  the  court  fet  the  nonfuit  afide,  holding  that  it  might 
be  prefumed  that  the  truftees  had  done  their  duty  in  making  the 
conveyance  when  John  Pym  came  of  agey  and  that  a  jury  may 
be  directed  to  prefume  a  conveyance  or  furrender  in  much  Ids 
time  than  twenty  years. 

So  where  in  an  ejectment  for  the  refidue  of  a  term,  created  Earl ex  dim. 
the  5th  of  Elizabetby  the  plaintiff  produced  the  original  leafe,  Goodwin  ▼• 
and  proved  poffeflion  in  himfelf,  and  thofe  under  whom  he  2  Blackft.  Re» 
claimed,  fince  6th  of  Ann.  and  proved  one  mefne  afSgnment  1248. 
in  the  16  Jac.  1.  j  the  plaintiff  was  nonfuited  at  the  trial  for 
want  of  proving  all  the  aflignments,  it  being  fuppofed  to  be 
neceflkry  for  him  to  prove  every  ftep  of  his  title,  and  fa  the 
mefne  alignments;  but  the  court  fet  the  nonfuit  afide,  hold-. 
ing  that  mefne  affignmsnts  Jhould  be  pref timid  after  fo  long  a  pof- 
fjjion* 

3.  <c  This  being  an  action  of  trefpafs,  every  part  of  the 
tt  declaration  muft  be  proved.'* 

For  where  the  plaintiff  declared  in  ejectment  for  an  houfe  Buly  r.  Smith. 
in  Peter* s-ftreet  and  Ward  of  Ch tap x  and  the  defendant  proved  *  Stra*  i95« 
that  the  houfe  was  in  the  Hard  of  Farringdon^  and   that  no 
part  of  Peter*  $-ftreet  was  in  the,  Hard  of  Qxapy  the  plaintiff 
was  nonfuited. 

"  But  if  the  plaintiff  declares  on  a  leafe  of  a  certain  date, 
"  though  his  proof  does  not  eftablith  that  leafe  as  declared 
*c.on,  yet  if  he  proves  a  good and fubfyhng  leafe  at  the  time%  it 
«  (hall  be  fufficient."  . 

As  where  the  declaration  was  on  a  leafe  made  the  14th  of  Forcer.  Foflcr, 
January,  30  of  Eliz.  and  the  evidence  was  a  leafe  (baled  the  4  1-coa.  i4f 
i$th  of  the  fame  vear,  the  evidence  was  held  to  be  good,  for 
if  it  was  a  leafe  (ealed  the  13th,  it  was  a  good  leafc  on  the 

f  «  Leafes 


4^ 

Per  IShrt 
3  iturr.  1 609. 


^cr  *J©  Ocey>  • 

ftBbhkftep. 
1173. 


Roe  ex  dim. 
Bree  ▼.  Leea. 
a  Black*  Rep. 
1171. 


EPCTMENTJ 

4*  u  Z^jfcr  afwUT  einft  Aew  only  rk*km*%r  «J  nonfall 
"  leafes  are  deemed  to  be  from  year  to  year,  and  eanobfhft 
u  determined  without  reafonable  notice,  which  may  be  done 

*  by  either  party." 

All  le^es  for  ulkserfkirr terns ^r^  p-mmf^lcafcs-rt+S^ 
and:  it  is  the  refervatioh  of  aft  annoat-reat  thaMumr  thediitW 
leafes-fibr*  year  fcyyear;  it  id  ptffibfo  tfaattrircueteftarioes  n*y 
make?  them  leafes  for  a  lorigcrttmev  a4  where  the-  crop  (Jh> 
ojuorieeornmddcri  for*  example)  docVnotfcomc  topeifcflbar 
in  lefe  than  two  year*;  and- perhaps4  the  nature  of  the  j 
and  coniie  of  'huftwndry  may  detcVvetobecoftfidered.' 

But- though*  a  cuftonr  is  proved- to  exi  ft  Athene  ifee*  lands' Ktf 
that  tober*  arty  pert  of  thr  lands  are  eptnfkUsy  tfaar  that  ft* 
give  the  tenant  a  right  for  three  yeirr;  yet  wfttans v  tttfere/isin? 
ihdetertnirrate  taking,  this  cuftonr  flaall'iiot'contrbul'  it:  thr 
rule  now  laid  down  for  fuehan'inMete^itiat^dethife  isahvaj* 
a  taking  from  year  to  year,  and' the  cuftoth  is  unreaibnafcfefi 
for  fo  by  the  tenant's  having,  one  acre  of -commoir  field*  might* 
he  determine  the  tenure  of  one  hundred'  acre*  held-  in  few* 
ralty. 

And  even  where  an  infarit  becomes  entitled  to  the  reveritoa 
of  an  eftate,  or  demifes  it  himfelf  referving  rent,  he  canndf 
recover  the  pofleffionbyejefkment,  without  giving'thereguhr 
notice. 

So  where  there  was  an  agreement  for  a  leafe  made  by  tS» 
leflbr  of  the  plaintiff  for  her  own  life,  but  a  claufe  in  it  dtfj 
her  fort  (who  wa$  then  an  infant)  Jbould  bator  a  potuer  to  tat* 
the  houfe  himfelf  when  he  came  of  age,  it  was  adjudged,  TbatM 
under  this  agreement,  the  fon,  on  his  attaining  die  age  of  1 
twenty-one,  fkould  fignify  his  intention  in  a  rea/onaUe  time,  arf 
that  where  he  did  not  do  fo  for  a  year,  and  then^zve  norice~t» 
the  tenant  to  quit,  that  the  tenant  could  not  on  fuch  notice  ; 
be  evi&ed. 

2.  As  to  the  time  of  the  notice,  it  is  fctded  that 

Parker  ex  dim.  Wherever  therefore  the  landlord  brings  eje&ment  for  laifck 
Walker  v.  fo  demifed  at  will,  he  muft  prove  "  That  half  a  year's  fin^ 
Cwnftabie.         vjekS  ^£e  ^^  ^Ven  t0  tfre  tenant  to  qarty  or  to  his  execafcbty; 

3  Will.  25.  .n  ^Cfk  ^f  W%c  rUafh  "    *r  frh.r^n^ff  IV. oil  tu»  fUttiAitaxl  «tlht 


Maddon  ▼. 
White.    * 
%  Term  Refc* 
IS9* 


Doe  ex  dim. 

Bromfield  v. 

Smith. 

%  Term  Rep. 

43*. 


in  cafe  of  his  death,"  or  the  plaintiff  (hall  be  nonfuked  ari 
triak 


6oodtitlt  t, 
Mufawhite. 


But  where  the  notice  was  given  on  the  30/A  of  Stftmoiu^ 
being  the  day  after  Michaelmas-day,  to  quit  at  Lady-dap  U3& 
?7«3.SMSstff*  lowing,  Jujliii  Heath  ruled  tiufnotice  fufficicnu 

*  A«4 


Ej^TMENT.,;.  4§x^ 

**  And  fefhc  couife  of  hftftandryj ,aad  th^cuftepvDf.  the 
"  cougtfy,  ,has  admitted foroe^daxation» as- to- thepreujjtimt- 
"required." 

A*  wjbene  the  ejeflment  wasfbr  lands  on  the  following  .cafe.  Doe  ex  dim. 
Qji  the  5th  of  .G#afor,  1769,  by  written  memorandum,  theP*^*  v- 
plaintiff  agreed  to, let  to  the  defendant  a  i^^ztNiwJban^-x^^^^' 
hold  the  arable  laqd<  from  the,  13th s*f>  February  following*  theZIa4%  * 
pajhire  from*  the  jth  of  Aprils  and  the  meadow-ground  from  - 
the  1 2th  of  May,  for  feven  years  at  26I.  per  annum  rent,  pay* 
able  at  Michaelmas  and  Lady-day,  the  defendant  to  have  a 
wpygoing  crop;  the  defendant  continued,  tenant  till  'the  end 
of  the  term.     Qn  the  30th  of  September,  17771  the  plaintiffs 

five  a  written  notice  to  quit  the  arable  land  on* the  13th.  oft* 
etruary,  the  pafture  on  the  5th  of  April,  and  the  meadow 
00  the;  12th  of  May  following;  and  the  qqeftion  was,  if  this 
**M*a Efficient,  notice  I  it  being  infifbd  on  for  the  defendant,  r 
that-the  notice  fheuJd  hare  been  given  the  13th  of  Augufl,  . 
which  would  have  been  fix  complete  months  before"  the  firft 
day,  of  quitting*    But  Per  Cur.  the  iix  months  notice  to  quit  . 
is  required  by  law,  .except  where  any  fpecial  agreement;  or  the-  ■ 
cuftom  of  particular  places  intervenes,  the  true,  conftru&ion  • 
•£  this  agreement  is  an  holding  from  Lady-day  to  Lady^day, , 
the  rent  is  fo.referved*  and  though  part  of  the  farm  is  to  be- 
entered  on,  and  quitted  the  13th  of  February,  it  is  no  more  / 
than  the  cuftom  of  moft  countries  would  have  directed  with- 
out any  fpeoial  words,  on  a  taking  from  Lady-day  to  Lady-day, 
that,  being  the  time  when  the.  land  is  to  be  prepared  for  lenu 
corn;  and  as  the  tenant  outgoing  has  the  benefit  of  the  way- 
g<png:.crop,  any  inconvenience  to  him  is  obviated,  whereas 
great  mifchief  might  happen  to  landlords,   if  compelled  to 
giye  a  notice  fo  early  as  Augu/i,  as  it  would  enable  the  tenant 
taiiarrafs  the  land* 

u  A*id  the  Jefjbr  cannot  determine  his  will  at  anytime,  but  . 
?  muft  determine  it  at  the  end  qf  the  year.'' 

For  th*  fix  monthst  notice  to  quit  muft  be  given  at  the  end  Rights  dim 
and  expiration  of  the  firft  fix  months,  fo  that  the  notice  mx/i  be  Wowcr  v. 
to  quit  at  the  end  of .  the  year.  Darby. 

y  ^  I  Term  Rep,  't 

"  It  has  been  ruled  at  Nifi  Prius,  That  where  notice  to 
<c  quit,  has  been  ferved  on  the  tenant)  and  the  landlord  beirfg 
**  ignotaat  of  the  time  wlwn  the  tenantcy  commenced,  has  • 
**  given  the. notice  to  quit  at  the  wrong  time;  that  is,  not  at  *• 
a  the  end  of  the  year,  that  the  tenant  when  the-notice  is  ferved 
"  ought  to  inform  the  landlord  of  his  error,  and  inform  him 
*  *f  •  tbexrue  time." 

But' 


jf6z 

Qaktpplc  v. 

Copom. 

4  Term  Rip. 

361. 


Doe  ex  dim. 
Matthew*  t. 
Jackfon. 
Douglas  167% 


EJECTMENT. 

But  in  this  cafe,  where  the  defendant  held  from  AGcbd- 
maS)  and  the  notice  to  quit  was  at  Midfummer,  on  receiving 
the  notice,  he  made  no  objection  as  to  the  time)  but  laid 
"  I  pay  rent  enough  already,  and  it  is  hard  to  ufe  me  thus:" 
the  judge  refufed  to  nonfuit  the  plaintiff  at  the  trial,  holding 
that  the  defendant  had  waived  the  objection  as  to  the  time  of 
the  notice,  by  not  obje&ing  to.  it  at  the  time,  and  the  plaintiff 
had  a  verdid;  but  it  was  fet  afide,  the  court  being  of  opi- 
nion, That  the  objedion  was  not  waived,  but  that  the  defen- 
dant might  avail  himfelf  of  it  at  the  trial. 

3.  cc  As  to  the  firm  of  the  notice,  it  muft  be  pofitive,  and 
"  not  leave  an  option  in  the  tenant  to  quit,  or  to  hold  over 
w  on  certain  terms." 


The  notice  ferved  on  the  tenant  was  in  writing,  and  in  the 
following  words :  "  I  defire  you  to  quit  pofleifion  on  Lady-dsj 
next,  or  I JbaU  injiji  upon  double  rent:"  it  was  infiftedthatthb 
was  not  a  good  notice,  as  not  being  pofitive,  but  leaving  an 
option  in  the  tenant  to  pay  the  double  rent;  but  the  court  hcW 
it  to  be  fufficiently  pofitive,  and  that  the  latter  words  only 
were  added  by  way  of  threat  of  the"  cpnfequence  of  holding 
over  the  pofleflion ;  but  that  had  the  words  been  a  or  eVt  th* 
ou  agree  to  pay  double  rent,"  there  the  tenant  would  hare 
ad  an  option,  and  the  notice  not  have  been  fufficient 
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Jones  ci  dim. 

Griffiths  ▼. 

Marfh. 

4  Term  Rep. 

464. 


4.  As  to  the  fervice  of  the  notice^  it  was  decided,  Tbit 
where  the  fervice  of  the  notice  to  quit  was  on  a  maid-ferve* 
in  the  defendant's  houfe,  to  whom  it  was  delivered,  and  die 
contents  of  it  explained,  but  there  was  no  evidence  of  is 
having  come  to  the  defendant's  hands,  and  the  houfe  was  not 
on  the  demifed  premifes,  the  court  held  this  a  good  and  fofr 
cient  fervice;  for  the  fervant  who  was  in  the  power  of  the 
defendant,  might  have  been  called  to  prove  th^t  (he  had  not 
delivered  it  to  her  mafter;  but  not  being  fo,  it  was  prefump* 
tive  proof  that  he  had  received  it. 

Throfrmerton        5.  In  what  cafe  notice  is  unneeejfary.     1.  This  is  the  cafe 
v.  Whclfxlale.    where  the  tenant -has  attorned  to  fome  other  perfon,  or  done 
Hill.  9  G.  3.      fome  other  a&,  difclaiming  to  hold  as  tenant  to  the  landlord:  »  ' 
BullerN.P.  ofc^0*1  ca^e  no  notice  *s  neceflary. 

Goodright  ex  As  where  the  eje&ment  was  for  the  long-room  in  Bri/H 
dim  Morgan  ▼.  the  leffor  of  the  plaintiff  claimed  under  a  leafe  from  a  Mr. 
Shirley.  Vernon^  granted  in  1762:  the  defendants  had  been  in  poflel- 

Glouccfter  Lent  fion  ^rce  or  four  vears  before  the  granting  of  this  leafe,  and 
afl#I7*5#MbS- continued  to  the  bringing  of  the  ejeament :  the  defendants 
infilled  that  they  had  never  attorned  or  acknowledged  JAtf* 
(the  leffor  of  the  plaintiff)  as  leffor  j  and  if  they  had,  that 

they 


EJECTMENT.  463 

tbey  ought  to  have  had  a  notice  to  quit:  but  JVilrmt,  J<yK 
As  the  defendants  have  never  allowed  the  right  of  Morgan? 
but  difclaim  the  tenantcy  under  him,  notice  cannot  be  neccf- 
Cury,  and  therefore  having  proved  the  right  of  Vernon*  under 
whom  Morgan  claims  a  tide  to  the  premifles,  he  has  a  right 
to  recover  without  notice. 

2.  So  in  the  cafe  of  leafes  made  by  mortgagors  (ante) ;  and 
in  general,  it  fcems  that  wherever  the  leflee  holds  under  a 
void  demife,  that  no  notice  is  necflary.  Vta\  Poft.  464. 
GoodtitU  v.  Prentice. 

6.  "  It  often  happens  that  after  a  notice  to  quit  has  been  re- 
u  gularly  ferved  on  the  tenant,  that  the  landlord  does  fome  aft 
a  which  amounts  to  a  waiver  of  this  notice.*' 

As  to  which  it  has  been  fettled, 

cc  That  the  mere  acceptance  of  rent*  unaccompanied  by 
"  other  circumftances,  fhali  not  be  a  waiver  of  the  notice  to 
quit." 


u 


For  where  the  leflbr  of  the  plaintiff  ferved  a  regular  notice  Doe  ex  dim. 
on  die  defendant  to  quit  at  Michaelmas*  and  the  defendant  not  Cheney  v.  Bat* 
quitting  accordingly,  he  brought  his  ejedment,   and  laid  the  £n* 
demife.  to  the  plaintiff  on. the  30th  of  Septembers  the  leffor    owp  %Ah 
afterwards,  before  the  trial,  which  was  in  Hillary  term  fol- 
lowing, accepted  the  rent  due  from  Michaelmas  to  Chrijbnas\ 
this,  it  was  infilled,  being  fubfequent  to  the  time  when  thf 
defendant  had  notice  to  quit,  was  a  waiver  of  the  notice;  but 
the  court  were  of  opinion  that  it  did  not  of  itfelf  amount  to  a 
waiver,  but  was  proper  evidence  to  be  left  to  the  jury,  quo 
ammo  it  was  done :    as  it  might  be  a  waiver  only  of  the  double 
renty  to  which  leflbr  was  entitled;  or  he  might  have  taken  it 
Under  the  terms  that  it  fliould  not  be  a  waiver  of  the  no- 
tice* 

But  where  the  eje&ment  was  by  a  landlord  againft  his  te-RoecX(jim.  ^ 

tiant  on  a  provifofor  a  re-entry  for  a  forfeiture*  it  was  held  by  Crompton  ▼.    • 
the  whole  court,  that  the  leflor's  bringing  an  aclion  of  covenant  ^'n*a1'*    • 
/or  half  a  year's  rent  fubfequent  to  the  time  of  the  derm  fa  laki  Ba  £  ?3    **  *' 
in  the  declaration  in  ejedtment,  was  a  waiver  of  the  right  of  BulkxN. P.  56. 
entry  for  the  forfeiture,  and  an  acknowledgment  tha;  the  co- 
venant then  iubfifted:  for  had  the  leafe  been  at  an  end*  it  could 
notfupport  an  aQion  of  covenant*  and  courts  at  law  always  lean 
againft  forfeitures. 

And  on  the  fame  ground,    where  the  ejeclment  has  been  U  ptfr  Afton,  Juft. 
recover  lands  dtmifed*  grounded  onjlatute  4  Geo.  2.  c.  28.  foi  C*wp.  24^. 
non-payment   of  rent,  and  no  fumcient   diftrcfc,    accept- 
ance of.  rent  after  the  time  of   the   demife  laid,   has  been 

H  h  held 
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held  to  be  a  waiver  of  the  right  of  recovery;  for  it  hi  pe-> 
nalty;  and  by  accepting  the  rent  the  party  waives  the  pe- 
nalty. ' 

5,  w  Where  leafes  for  life  or  years  are  void  or  voidable, 
"  pofieffion  is  recovered  or  the  lands  demifed  by  thisa&on; 
c<  but  it  often  occurs  in  evidence,  that  the  leffor  may  have 
ct  barred  his  right  of  entry,  and  of  recovery  of  the  lands  by 
<c  fome  aft,  affirming  that  which  he  might  have  avoided" 

I  (hall  therefore  confider  the  cafes  that  have  occurred  mtHs, 
head. 

Co.Litt.«i5.b.   "  ift.  cc  Where  a  leafe  is  abfolutely  void,  nothing  implied  fid 

"  amount  to  a  confirmation  c/rf,  or  a  waiver  of  the  right  oil 

«  recovering  the  pofleffion  from  the  tenant,  who  derives  his 

"  title  undpr  it." 

Doc  ex  dim.  As  where  tenant  for  life  made  a  greater  leafe  than  he  cod< 

Simpfonr.  lawfully  make,  which  of  courfe  was  void;  though  he  in  re*' 
SouKl^io.       mainder  accepted  the  rent,  after  the  death  of  the  tenant  for  life* 

it  was  held  not  to  confirm  the  leafe,    which  was  void  4 

initio. 

Goodright  ex         So  where  Jane  Lady  Buckley,  being  tenant  for  life,  wii 

dim.  Wynne  ▼.  remainders  over  in  tail  to  her  fons  and  daughters  fucceffivdj 

DouuTa*       with  power  to  make  leafes  for  twenty-one  years  in  remainder,  bii 

in  notis.  not  in  reverfion,   intermarried  with  Edward  IViUiams,  wbc 

without  her  concurrence,  made  a  leafe  to  the  defendant^ 

ninety-nine  years,  determinable  on  three  lives,  which  wasi 

within  the  power :    Edward  IVilliams  died,    having  recer 

the  rent  during  his  life:  after  his  death  Lady  Buckley  receiu 

the  rents,  and  granted  receipts :  {he  died,  by  which  Jane, ' 

eldeft  daughter,  became  tenant  in  tail,  and  fuffered  arecove 

having  received  the  rent  till  her  marriage  with  the  lejforif 

Jenkins  ex  dim.  pfointiffi  who  alfo  received  the  rents  for  fome  time  after  the  n 

Yate  v.  Church,  riage,  and  the  counterpart  of  the  leafe  was  found  in  bis  po 

Cowp.  4&2.     feflion;  and  notwithftanding  thofe  feveral  acceptances  of 

**  the  leafe  was  adjudged  to  be  void  :  for  being  void  at  its  ere 

tion,  nothing  fubfequent  could  eftablifh  it. 


s.  p. 


"  Therefore  where  the  leflee  has  enteted  under  a  leafe  < 
c<  life  or  years,  which  turns  out  afterwards  to  be  void,  thoui 
"  his  entry  has  been  lawful,  he  fhall  not  be  deemed  a  1 
"  nant  at  will,  nor  be  proceeded  againft  as  fuch  in  cjel 
«  mem." 

Goodtitle  ex  For  where  in  eje&ment  for  lands  in  Surry,  the  cafe  1 

dim  Adcanc  v.  Elizabeth  Compton  being  intitled  to  a  copyhold  of  into 
Prcuticc.  ance  hdd4  of  the  manor  Of  Kenninvton,   was  admitted  to 

Coram  Gould,  •  m 

Juft.  Surry  *  '* 

i.ent  Aff.  1790. 

Msa. 
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1767:  in  1780  Mr.  Compton  her  hufband  granted  a 
:o  Mitchell  for  forty  years  (under  whom  the  defendant 


AD. 
leafe  to  \ 

claimed)  without  the  confent  or  the  joining  of  his  wife,  and 
fo  contrary  to  flat.  32  Hen.  8.  c.  38. :  in  1782  Mrs.  Compton 
died,  leaving  her  hufband  and  an  only  daughter  (now  the  lef- 
for  of  the  plaintiff)  her  heir  at  law;  Mr.  Compton  received, 
the  rent  till  the  time  of  his  death  in  1788,  and  Mrs.  Adeaney 
the  leflbr  of  the  plaintiff,  alfo  received  it  after  his  death  as  re- 
ferved  by  the  leafe  till  1789;  when,  on  difcovering  that  the 
leafe  was  void  under  flat.  32  Hen.  8.  and  alfo  not  warranted 
by  the  cuftom  of  the  manor,  the  prefent  ejectment  was 
brought  without  giving  notice  to  quit.  For  the  defendant,  it 
was  infifted  that  the  leafe  was  good,  or  at  moft  only  voidable, 
and  confirmed  by  acceptance  of  rent  by  Mrs.  Adeane  the 
plaintiff;  but  if  me  had  not  confirmed  the  leafe,  that  (he  had 
made  it  a  tenantcy  from  year  to  year,  and  fo  Jhould  have  given  ' 
notice  to  quit  \  but  both  points  were  over-ruled  by  the  judge, 
and  the  plaintiff  recovered. 

2.  "Where  the  leafe  is  voidable,  there  fome  aft  is  required  Co.  Litt.  an. 
"  by  the  party  who  ha$  a  right,  to  (hew  that  he  has  taken 
"  advantage  of  his  right :   and  as  to  what  (hall  be  deemed 
"  fuch  ad,  and  what  a  waiver  of  his  right,  it  has  been  de- 

u  tided," 

1.  <c  That  the  acceptance  of  rent,  after  notice  of  forfei* 
C(  tore  incurred,    is  a  waiver  of  it." 

The  leafe  in  queftion  was  with  a  condition  that  if  the  lef-  Pennant's  cafe 
fetfhould  grant,  alien,  or  aflign  the  premifles  without  the  af*  3  Co'  64' 
fent  of  the  leflbr,  that  then  the  leflbr  might  re-enter :  the 
kflee  affigned  part,  and  the  leflbr  Accepted  rent  .after  the  ajpgn- 
Mtxty  but  it  did  not  appear  that  he  had  notice  of  the  aiiign- 
rocnt  at  the  time:  upon  this  it  was  refolved,  iff,  That  no- 
tice of  the  aflignment  was  material  and  traverfable,  for  the 
alignment  might  be  made  fo  near  the  day  of  payment  of  the 
rent,  and  fofecretly,  that  leflbr  could  not  have  knowledge  of 
it,  and  fo  leflee  would  have  advantage  of  his  own  fraud :  2dly, 
But  where  the  lejjhr  has  notice,  as  if  the  right  of  re-entry  be 
for  non-payment  of  rent,  which  he  muft  know,  there  the  ac- 
ceptance of  rent  before  an  entry  waives  the  right  of  entry ; 
fc  if  he  diftrains  for  it,  it  waives  the  right  of  entry,  fox 
bydiftraining,  he  affirms  the  rent  to  have  continuance. 

11  And  it  is  fo  in  all  cafes  where  leflbr  accepts  rent-after  no- 
ft  ticeof  a  condition  broken,  which  is  to  give  him  a  right  of 
w  entry:  it  fliall  be  deemed  a  waiver  of  the  forfeiture." 

Hh  2  For 
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Goodright  ex  For  where  in  a  leafe  to  die  defendant  from  the  leflbc  of 
D^id^*1^  V* Ac  P,aintiff>  thc  defendant  covenanted  cc  not  to  affign  or  wrir- 
Cowp*  803.  k*  without  licence  from  the  leflbr,  under  hand  and  feal  6fr 
had  and  obtained :"  the  defendant  did  usder-let  feveral  puis 
of  the  land ;  but  it  being  proved  that  fuch  under-letting  m 
well  known  to  the  hffor  of  the  plaintiff,  and  that  be  hoist* 
ceptod  rent  afterwards,  it  was  adjudged  to  be  clearly  1 
waiver  of  his  right  of  entry;  and  the  defendant  had  judg- 
ment. 

Per  Lord  ^°  ^at  *n  gencra'  where  the  leafe  is  merely  voidable,  the 

Mansfield.        acceptance  of  rent  alone,   unaccompanied  with  other  circu* 

Cowp.  483.     fiances,  is  not  a  confirmation :  to  make  it  fo>  it  muft  be  doc* 

with  a  knowledge  of  the  title  at  the  time;  or  where  the  rtma- 

der  man  lies  by,  andfuffers  the  tenant  to  lay  out  his  money  in  «• 

,    provements,  in  confidence  of  continuing  tenant. 

2.  "  But  a  difference  is  to  be  obferved  on  the  operation 
«  of  the  fame  words,  when  applied  to  leafes  for  lift  w  ft 
cc  years.*9 

Pennant's  cafe.  If  a  condition  is  annexed  to  a  leafe  for  years,  and  thai  ii 
3  Co.  64.  a.  cafe  of  a  breach  that  then  the  leafe  Jball  be  void,  in  fuch  aS\ 
no  acceptance  of  rent  after  a  breach  of  the  condition  M, 
make  the  leafe  good,  for  it  is  void :  but  in  the  cafe  of  a  hf 
for  life,  with  a  like  condition,  and  to  be  void  on  the  breach  of 
it,  acceptance  of  rent  after  the  condition  broken  (hall  wane! 
the  forfeiture;  for  an  eftate  of  freehold  cannot  be  avoitf 
without  an  entry. 

"  But  how  far  this  muft  be  an  aftual  entry  on  thelaadv 
«  feems  not  to  be  fettled." 

In  this  cafe  it  is  decided,  That  where  an  eje<9ment  A 
Little  ▼.  Hea-  brought  by  the  leflbr  againft  the  leflee,  on  a  condition  of  1*1 
Salk.  aco.  re-entry  for  non-payment  of  rent,  proof  of  an  a&ual  efl 
and  oufter  is  not  neceflary :  but  Salkeld  makes  a  qusere,  if 
a&ual  entry  is  not  neceflary  where  it  is  requifite  to  complete 
title  of  the  leflbr  of  the  plaintiff?  for,  by  the  rule,  the  c 
of  the  nominal  plaintiff  only  is  confefled ;  it  confefles  tbcli 
but  does  not  admit  the  leflbr  of  the  plaintiff's  right  tomaif 
it. 

6.  In  this  action  titles  to  lands  ariiing  under  wiSs  afl 
tried. 

Thefe  for  the  moft  part  are  cafes  brought  by  the  heirathl 
againft  the  devifee,  or  againft  the  perfon  who  claims  to  be  bfj 
at  law,  on  the  ground  of  baftardyj  or  by  a  devifee  dara» 
an  eftate  under  a  will. 

U 
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But  it  is  previoufly  to  be  obferved,  that  where  a  perfon  **•*  «  dim. 
brings  an  ejectment  as  heir  at  law,  he  muft  make  out  a  re-  T]£££  yjf*°7dm 
gular  pedigree  from  the  anceftor  under  whom  he  claims  j*ooq^     **' 
mere  report  of  relationship,  or  fuppofition,  are  not  fufficient; 
for  if  fuch  evidence  fhould  be  admitted,  the  eftate  might  be 
carried  contrary  to  the  rules  of  defcent;  as  to  the  paternal  in- 
ftcad  of  the  maternal  line  for  example. 

In  ejectments  againft  devifees,  or  their  heirs,  the  matter 
turns  on  the  due  execution  of  the  will  $  on  the  teftator's  ca- 
pacity to  devife,  or  on  the  legality  of  the  devife  itfelf. 

I.  AS   TO   THE   DUE   EXECUTION  OF   THE   WILL. 

It  is  enacted  by  the  ftatute  of  frauds,  29  Car.  2.  c.  3. 
((  That  all  devifees  of  lands  or  tenements,  devifeable  either 
"  by  common  law  or  ftatute,  (hall  be  in  writing,  andAgned 
u  by  the  party  devifing  the  fame,  or  by  fome  other  perfon  in 
"  his  prefence,  and  by  his  exprefs  directions,  and  (hall  be  at- 
tt  tefted  by  three  or  four  credible  witneffes,  and  fubfcribed  bv 
"  them  in  the  prefence  of  the  devifor,  otherwife  fuch  will 
■f  (hall  be  void,  and  of  none  effect." 

Under  this  ftatute  it  is  to  be  confidered,  I  ft,  To  What 
eftates  it  extends :  2.  What  (hall  be  a  fufficient  figning  bv  the 
teftator,  and  by  the  witneffes :  3.  Who  are  credible  ana  fuf- 
ficient witneffes  within  the  ftatute :  4.  Of  the  effect  and  proof 
by  them,  of  the  execution.     And, 

lft,    To  what  Eftates  it  extends. 

1.  The  claufe  in  the  ftatute  only  extends -to  fuch  eftates  as  ToffbclN  Page, 
pafs  by  the  ftatute  of  wills,  34  &  35  H.  8.  c.  5. ;  that  is,  *•  Atk-  37- 
only  to  eftates  of  inheritance :  therefore  where  the  teftator  de-  ^X^^°en' 
vifed  his  copyhold  eftate  by  will,  but  the  will  was  not  attefted  %  vCrn.  598. 
by  any  witneffes,  it  was  held  to  be  fufficient  to  pafs  that  eftate,  s.  p. 

for  that  the  ftatute  of  frauds  did  not  extend  to  it.  Roc  e*  <**«•. 

Gillman  v. 
Hcyhoc 

2.  So  this  ftatute  does  not  extend  to  devifes  of  terms  ofyears^  2  Black.  R?p. 
for  they  would  go  to  executors;  and  the  ftatute  never  meant  XII4«  s.  P. 
to  take  any  thing  out  of  their  hands:   and  in  this  cafe  where  ^j£j)j^  Y* 
the  mortgagee  under  a  long  term  of  years>  and  alfo  entitled  to  a  x  slra.  too. 
long  term  of  years  to  attend  the  inheritance  in  the  fame  lands, 
purcbaftd  the  inheritance^  and  devifed  it  from  his  heir  at  law, 

hut  the  will  was  not  duly  attefted  j  his  having  a  term  in  the 
lame  lands,  which  did  not  require  fuch  atteftation,  was  held 
ndt  to  take  the  will  out  of  the  ftatute,  but  that  it  was  void 
Under  it. 

3.  Where 
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Wagftaffe  ▼.  3.  Where  a  power  is  given  to  appoint  the  ufes  anitrufii  rf 

w*£A*ffc  lands  given  to  truftees^  a  will  appointing  thofe  ufes  and  trulls 

%  .  m*.  %s  .  mu^  ^e  executed  with  the  fame  folemnities  of  three  witneffes, 
&c.  under  the  ftatute  of  frauds,  as  if  the  lands  thcmfelves 
were  devifed  ;  for  if  allowed  to  be  devifed  in  a  different  man- 
ner from  land,  the  ftatute  would  be  nugatory ;  and  though  the 

1  P.Wms.  741.  power  of  appointing  is  by  other  writing  of  the  nature  of  fltoi//, 

it  is  the  fame. 

Coppin  v.  4.  So  though  the  will  i«  executed  in  a  foreign  country,  yet 

Coppin.  jf  jt  js  to  operate  to  devife  lands  in  England,  it  muft  be  exe- 

2  P.  Wms.  291.  cutc(j  by  threc  witneffcs# 

2.  What  (hall  be  a  fufficient  Signing  by  theTeftator,   j 
and  what  by  the  Witneffes.  | 

Stonehoufe  v.         i . '  It  is  not  neceflary  that  the  witnefles  fhould  fee  the  teffa- 

Evelyn  toriign;  it  is  fufficient  if  the  teftator  owns  to  the  witnefles 

c  *'JF^J!J£  that  it  is  his  name  which  is  fubferibed  to  the  will,  and  that 
Smith v.Codron.    .-,-.,..  .     .  .  r  ' 

a  Vcz.  455.       they  lubfcnbe  their  names  in  his  pretence. 

s.  p. 

Per  Lord  2.  "  It  is  not  neceflary  that  the  witnefles  fhould  atteft  in 

Mansfield         «  the  prefence  of  each  other;  or  that  theTeftator  ihould  de- 

3  Burr.  1775-    «  clare  the  inftrument  executed  to  be  his  will;  or  that  the 
Cwn!  m."*7"  "  witneffes  Ihould  atteft  every  page,  or  {heet,  or  folio  of  it; 

<c  or  that  they  fhould  know  the  contents  of  it;,  or  that  each 
"  {heet,  folio,  or  page,  fhould  be  particularly  {hewn  to 
«  them." 

Bond  v.  Scawell      And  therefore  where  Sir  Thomas  Chitty  made  his  will,  con- 
&  nx.  fitting  of  two  Jheets  of  paper,  all  in  his  own  hand-writing,  awl 

3  fcvrr.  1773*  figned  his  name  to  each,  and  alfo  made  a  codicil  on  a  fingle 
{beet,  which  he  figned;  he  then  called  in  a  perfon,  {hewed 
him  the  wiil  in  two  {beets  and  the  codicil,  and  faid  it  wash* 
will,  and  figned  by  him,  and  defired  him  to  atteft  them,  which 
he  did :  two  other  pcrfons  were  then  called  in ;  to  them  he 
fhe wed  the  lajl  Jheet  of  his  will  and  the  codicil,  which  he 
fealed  before  them,  and  they  attefted  them;  but  tbcfcwit- 
j.efies  never  faw  the  firjt  Jheet  of  the  willy  it  was  not  pruhud 
to  them ;  nor  did  any  paper  then  lie  on  the  table  :  but  after  the 
teftator's  death  both  the  {heets  were  found  in  the  teftator'* 
bureau,  wrapped  up  together  with  the  codicil:  the  court  were 
<A  opinion,  That  if  the  lirft  {heet  was  in  the  room  when  d* 
two  laft  witnefles  figned,  that  the  will  was  well  executed,  vai 
that  it  was  proper  matter  to  be  left  to  a  jury,  whether  in  63 
n  was  fo  or  not,  though  there  feemed  circumftances  fufficient 
in  the  cafe  to  ground  a  prefumption  that  the  will  was  in  the 
room  at  the  time. 

Carletonexdim.  '   So  where  the  teftator  wrote  a  will,  in  which  he  deviled  a 
Griffin  v.  feehold  eftate,  and  figned  it,  but  nd  witnefs  then  attefted  it: 

Griffin.  flpo 

1  ^urr.  549* 
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two  years  after,  he  added  a  codicil  on  the  fame  Jheet  of  pope: 
difpofing  of  fotne  perfonal  property;  and  this  was  fubfcribc 


fcribed 
•by  three  witneffes :  it  was  determined  that  this  figning  had 
reference  to  the  firft  devife,  and  that  the  whole  was  to  be 
confidered  as  one  will  attefted  properly,  though  made  at  dif- 
ferent times. 

3.  u  It  is  not  neceffary  that  the  three  witneffes  fhould  be 
{*  all  prefent  together  at  the  time  that  the  teftator  executes 

u  his  will."  • 

For  where  it  was  found  by  a  fpecial  verdi&  in  eje&ment,  Jones  ▼.  Lake, 
that  the  teftator  figned  and  executed  his  will  in  December  x74*.  *»  B.  R. 
1735,  in  the  prefence  of  two  witneffes,  who  attefted  the  fame  *££  f-g 
in  his  prefence,  and  that  afterwards  in  the  year  1739,  that  he  ' 

went  over  his  name  with  a  pen  in  the  prefence  of  another 
witnefs,  who  attefted  it  at  the  teftator's  requeft :  Lee>  C.  J. 
and  the  court  were  of  opinion,  That'the  will  was  well  exe- 
cuted, and  that  it  was  not  required  by  the  ftatute  of  frauds 
that  the  witneffes  fhould  ail  be  prefent  at  the  fame  time* 

1. 

4.  u  But  where  the  atteftation  is  by  witneffes  at  different 
w  times,  the  teftator  muft  do  fome  att  of  execution,  or  acknow- 
tt  ledge  thefignature  of  his  name  in  the  prefence  of  each." 

For  where  the  teftatrix  executed  her  will,  in  the  prefence  Gryle  v  Grylt. 
of  two  witneffes,  and  afterwards  in  the  prefence  of  a  third,  *  -Atk.  176. 
6id,  «  This  is  my  will,"  and  defired  he  would  atteft  it ;  but 
did  not  fay  that  the  name  fubferibed  was  her  hand-writing,  or 
put  her  feal  on  it;  Lord  Hardwicke  was  inclined  to  think  that 
this  was  not  a  fufficient  execution  of  the  will  by  the  teftatrix 
under  the  ftatute. 

5.  "  So  where  the  witneffes  atteft  the  will  feparately,  it 
w  muft  be  the  fame  will  or  inftrument  which  they  atteft ;  for 
u  their  atteftation  to  different  papers  (hall  not  be  put  together, 
M  fo  as  to  make  a  good  atteftation." 

For  where  the  teftator  made  his  will  in  writing,  fubferibed  Lea  v.  Libb. 
by  two  witneffes,  and  devifed  all  his  lands  to  W.  R.  and  after-  Carth  35- 
wards  made  a  codicil,  in  which  the  will  was  recited;  and  this  |h°w'  69»  88' 
was  alfo  attefted  by  two  witneffes,  one  of  which  had  been  a 
witnefs  to  the  will,  but  the  other  was  a  new  one :  the  queftion 
was,  if  this  was  a  fufficient  atteftation  of  the  will  by  three 
witnejps  under  the  ftatute  ?  and  the  court  held  that  it  was 
not. 

So  where  the  .teftator  had  made  his  will,  but  not  witnefied,  Attorney  Gen. 
and  afterwards  made  a  codicil,  which  he  expreffed  to  be  a  ▼  Barne*. 

codicil  Gilb.Eq.Rep.s. 
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codicil  to  his  iq/l  willy  this* was  executed  by  three  witneffes;  it 
was  held  not  to  be  a  fufficient  atteftation  of  the  will,  it  not 
appearing  to  have  been  produced  when  the  codicil  wis 
figned. 

*mith  *.  Evans,      6.  It  was  formerly  an  opinion,  that  fealing  a  will  by  a  tef- 

i  Wilf.  313.      tzt0T  ^^  a  fufficient  figning  within  the  ftatute  (Warnfari  t. 

Wamfordy  2  Stra.  764.);  but  that  do&rine  has  fince  been 

over-ruled,  and  the  courts  have  held  that  fealing  without 

figning  is  not  a  fufficient  execution  of  a  will. 


LemayneT. 

Stanley. 
3  Lev.  1. 
3  Mod.  219. 
S«Uk.'6o8. 


Shires  ▼. 
Glaffcock. 
Salk.  688. 


But  where  the  teftator's  will  was  written  in  bis  own  hand, 
and  began  "  I  John  Stanley"  &c.  but  his  name  was  not  <ub- 
fcribed  to  it,  but  the  will  was  fealed ;  it  was  adjudged  to  be  a 
good  figning  within  the  ftatute,  which  did  not  dired  whether 
the  figning  was  to  be  at  the  top  or  bottom  of  the  will. 

7.  As  to  the  atteftation  in  the  teftator's  prefence. 

J.  "  The  ftatute  required  the  will  to  be  attefted  in  the 
<c  teftator's  prefence,  to  prevent  the  obtruding  another  will 
"  in  the  place  of  the  true  one :  it  therefore  is  fufficient  if 
"  the  teftator  might  fee  the  witneffes  fign  it,  it  is  notnecef- 
"  fary  that  he  (hould  a£tual]y  fee  them  fign  it;  for  then  if  a 
"  man  ihould  turn  his  back  or  look  off,  it  would  vitiate  the 
«  will. 

It  therefore  was  in  this  cafe  held  to  be  a  good  execution 
and  figning  by  the  witneffes  within  the  ftatute,  where  die 
teftator  dehred  the  witneffes  to  go  into  another  room,  fcten 
yards  diftanr,  to  atteft  the  will,  in  which  there  was  a  window 
broken,  through  which  the  teftator  might  fee  them:  fo  where 
the  witneffes  figned  in  the  room  with  the  teftator,  he  being; 
fick  in  bed,  and  the  curtains  drawn,  yet  was  the  execution 
good. 

Caffim  ▼.  Dadr.  And  in  a  more  modern  cafe  this  dodrine  was  recognized: 
i^Brown's  Rcj.  where  the  teftatrix  having  given  inftru&ions  to  her  attorney 
to  prepare  her  will,  came  to  his  office  to  execute  it;  but  be- 
ing afthmatic,  and  unable  to  bear  the  heat  of  the  office,  fte 
went  into  her  carriage,  the  witneffes  attending  her  to  itj  and 
faw  her  fign  it,  and  then  they  returned  into  the  office  to  atteft 
it:  the  qu  eft  ion  was,  whether  this  was  a  proper  atteftation  in 
the  teftatrix's  prefence:  but  it  being  proved  that  the  carriage 
was  put  back  to  the  office-window,  through  which  it  was 
fworn  by  a  perfon  in  the  carriage,  that  the  teftatrix  might 
have  feen  the  witneffes  fign,  Lord  Chancellor  Tburkw  was 
of  opinion,  That  the  will  wis  well  executed. 

«  Tbcfe 
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a  TheTe  cafes  go  on  the  preemption  that  as  die  teftator 
*  ndghf  bavefeen  the  atteftation,  that  the  court  will  not  pre- 
«  fume  that  he  did  not;  but  where  that  prefumption  cannot 
"  be  admitted,  there  the  atteftation  fhall  be  deemed  defec- 
?  tive,  and  the  will  hot  properly  executed/' 

For  where  in  ejedment  by  the  heir  at  law  againft  the  de-  Ecclcfton  ▼. 
vifec,  the  plaintiff  to  deftroy  the  will  under  which  the  defen-  pett7* 
dant  claimed,  produced  a  fubfequent  will,  attefted  by  three  §!?£•  I5& 
witneffes,  they  proved  the  figning  by  the  teftator  in  their  s.  c.  ailed 
prefence*  but  that  they  had  not  iigned  in  the  room  with  him,  Edleibne  ▼. 
but  in  the  hall,  which  was  diftant  from  the  room  where  he  Spoke. 
was,  and  where  he  could  not  poffibly  fee  them  ftgn ;  this  was  JJ*£Ja  * 
held  to  be  not  a  fufficient  atteftation  within  the  ftatute,  and  Bro<krick7* 
the  will  void,  fo  that  it  could  not  revoke  the  firft  Will.  t  P.  Wmi.  339. 

».  p. 

2.  And  the  bare  fubfcribing  of  a  will  by  the  witneffes  in  Longford  ▼• 
the  fame  room  with  the  teftator,  does  not  neceflarily  imply  it  to  Eyre. 

be  in  the  teftiator's  prefence ;  for  it  might  be  donedandeftinely  *  **• Jrmt'  HP' 

and  fraudulently  in  a  corner  of  the  room,  without  his  know-  * 

iftg  what  was  doing;  there  mould  be  fome  circumftances  to 

(hew  that  the  teftator  knew  what  was  doing :  as  in  this  cafe 

making  a  requeft  to  the  witnefs  to  fign  the  will  was  held  to  be  ' 

fufficient. 

"  For  it  is  effentially  neceilary  to  the  good  atteftation  of  a 
"  will,  that  it  is  executed  with  the  teftator^s  knowledge." 

For  where  a  will  was  drawn  by  the  directions  of  the  tefta-  Right  ex  dim. 
tor,  and  read  over  to  him  in  the  prefence  of  the  three  wit-  Catcr  v-  Pricc* 
ncffes,  who  afterwards  fubfcribed  it:  he  figned  the  two  firft  Dou*L  %%* 
fceets,  and  attempted  to  fign  the  third;  .but  being  unable 
from  weaknefs,  he  faid,  u  I  cannot  do  it,  but  it  is  my  wiiJ;" 
when  the  witneffes  returned  again,  the  teftator  was  in  a+ftate 
of  wfenjibility,  neverthelefs  the  witnefTes  then  fubfcribed  their 
names,  and  be  died  in  two  days  after :  this  was  held  not  to  be 
a  fufficient  atteftation  within  the  ftatute;  for  it  could  not  be 
&d  to  be. executed  in  the  prefence  of  the  teftator,  who  was 
at  that  time  void  of  perception  and  underftanding. 

3.  And  it  is  not  neceflary  that  the  atteftation  fliould  fet  out  Croft  v.  Paw- 
a  that  the  figning  was  in  teftator's  prefence;"  for  where  all  lett. 

tjie  witneffes  were  dead,  proof  of  their  hands  alone  was  held  a  Stra#  1I09* 
to  be  fufficient,  though  thefe  words  were  wanting. 


J.  Who  are  fufficient  Witneffes  within  the  Statute. 
The  witneffes  inuft  1*e  crtdiblt'  tines. 

'  Witrieflh 
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Witneffcs  which  are  not  credible  ones  within  the  ftatute, 
are  fuch  as  are  fo,  lit,  From  being  interefted:  2dly,  From 
crimes. 

i.  "  Where  a  perfon  is  to  derive  any  benefit  from  the  will, 
"  whereby  he  becomes  interefted  in  eftabliihing  it,  he  is  an 
"  incompetent  witnefs  under  the  ftatute." 

Holdfaftexdim.      As  where  the  teftator  having  devifed  his  eftate  tothede- 
Anftyv.Dowf-  fendant  and  his  heirs  in  tail,  charged  it  with  aft  annuity  of 

'"let*  20'*  t€r  ann%  to  tne  w^e  °^  onc  J°^n  Hrik*  '  the  will  wa 

•  1 2S 3-     atteftej  0y  tnrec  wi tneffes,  one  of  whom  was  this  J$hn  Hoik: 

it  was  adjudged,  on  eje&ment  brought  for  the  lands  devifed, 

by  the  heir  at  law,  That  the  benefit  which  Hailes%%  wife  was 

to  derive  onder  the  will,  was  to  be  confidered  as  a  benefit  to 

himfelf,  and  to  render  him  an  incompetent  witnefs  under  the 

ftatute. 

"  For  though  one  only  of  the  witnefles  is  interefted,  and    j 
"  the  other  two  might  prove  the  will,  yet  that  will  notiatisfy   | 
"  the  ftatute,  which  requires  that  each  fhould  be  free  from 
«  intereft." 

HcKcr  v.jcn-        Which  was  the  cafe  here,  one  of  the  witnefTes  to  the  will 

nyngs.  being  the  devifee  of  the  lands  contained  in  the  will,  which 

i  Lord  Raym.  was  therefore  held  to  be  void.   . 

505- 

"  But  as  it  often  happened  that  a  will  being  attefted  by 
"  fuch  perfons  as  are  ufually  attending  on  a  perfon  when  on 
"  his  death-bed,  as  his  apothecary,  fervants,  &c.  and  who 
u  had  demands  againft  the  eftate,  as  for  medicines,  wages, 
"  &c.  and  fo  being  creditors  to  the  eftate,  were  incompetent 
u  witnefles  under  thefe  deciftone,  though  the  will  was  otner- 
*c  wife  fair  and  well  executed,"  it  was  therefore  ena&ed,  bf 
ftatute  25  Geo.  2.  c.  6.  u  That  any  perfon  who  fhould  atteft 
"  the  execution  of  any  will  or  codicil,  to  whom  any  benefi- 
"  cial  devife,  legacy,  eftate,  intereft,  gift  or  appointment 
"  fhould  be  thereby  given  (other  than  and  except  charges  on 
"  lands,  tenements,  and  hereditaments  for  payment  of  debts) 
"  fuch  devife,  legacy,  &c.  fhould  as  to  fuch  perfon  be  utterly 
"  null  and  void,  and  fuch  perfon  be  a  good  witnefs  to  the  will" 

2.  "  But  in  cafe  any  lands,  tenements,  or  hereditaments, 
"  fhould  be  charged  with  the  payment  of  debts,  any  creditor 
"  whofe  debt  was  fo  charged,  might  neverthelefs  be  a  good 
0 "  and  competent  witnefs  to  the  execution  of  the  will  or  co- 
'<c  dicil  by  which  the  charge  has  been  made." 

Wyndham  v.  And  accordingly  the.  court  of  King**  Bench  in  this  cafe, 
Chetwynd  where  the  witnefTes  to  the  teftator's  will  were  two  of  them 
i  Bwr.  414.     tys  attornies,  and  to  whom  he  was  indebted  for  buflnefs  donej 

and 
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and  the  third  his  apothecary,  to  whom  he  was  alfo  indebted, 
held  them  to.be  good  and  fufficient  witnefles  to  eftabliih  the 
will;  though  this  cafe  was  decided  on  grounds  independent  of 
the  ftatute,  yet  it  feems  to  fall  within  it. 

But  though  intereft  incapacitates  a  witnefs,   yet  may  a  Oxendon  v. 
legatee  be  a  witnefs  againft  the  will,  for  there  he  fwears  againft  Penri". 
his  own  intereft.  Salk.691. 

2.  A  fecond  incapacity  to  a  witnefs  is  for  crimes:  "  in 
which  cafe  a  witnefs  fo  difqualiiied  (hall  not  be  a  fufficient 
within  the  ftatute. 

.  For  where  there  weje  three.witnefles,  who  regularly  had  Pcndock exdira. 
attefted  the  will,  but  one  of  them  was  a  perfon  who  had  been  Mackendcr  v. 
before  the  atteftation,  convicled  of  petty  larceny,  and  whipped,  Jtf^Jjf/ 
the  court  held  him  to  be  an  incompetent  witnefs,  as  being  infa- 
mous both  by  the  crime  and  punimment ;  and  the  will  was  fct 
afide  for  the  want  of  three  credible  witnefles. 


4.  Of  the  Proof  of  the  Execution  by  the 
Witnefles. 

I.  "  The  execution  of  the  will  may  be  proved  by  one  wit-  Bull.  N.  P.  264. 
"  nefe,  though  it  faid  that  this  is  fo  only  where  no  objection 
*'  is  made  by  the  heir,  as  he  has  a  right  to  have  all  called." 

For  one  witnefs  »may  not  only  prove  the  executing  of  the  Longford  v. 
will  by  the  teftator,  and  his  own  fubfcribing  it  in  the  prefence  Eyre. 
of  the  teftator,  but  likewife  that  the  other  witnefs  fubfcribed  it  ■  £  Wms.  740. 
in  the  prefence  of  the  teftator;  which  is  a  complete  execution  2    e 
ui  the  will. 

And  though  in  this  cafe  one  of  the  witnefles  to  the  will  Dayrell  v- 
would  not  {Wear  that  he  few  the  teftator  feal  ind  publifli  the  Glaffcock. 
will,  aj.  Holt  was  of  opinion,  That  the  will  might  be  well  Skinncr  4I> 
proved  notwithftanding,  by  proving  fuch  witnefs's  hand,  and 
that  he  let  it  to  the  will  as  a  witnefs,  for  other  wife  it  would  be 
in  the  power  of  a  third  perfon  to  defeat  the  will  which  he  had 
attefted. 

"  So  if  the  witnefs  fwears  againft  his  own  atteftation,  as 
u  that  the  teftator  did  not  regularly  execute  his  will,  yet  this 
u  fhall  not  be  fufficient  to  invalidate  it;  for  contrary  tefti- 
u  mony  (hall  be  admitted,  on  which  the  jury  (hall  decide," 

For  where  in  an  iflue  out  of  Chancery,  devifavit  vel  non,  LowcT.jolliffc. 
for  lands  In  tVorcefterJhire,   the  three  fubfcribing  witnefles  lDla<*-R«P- 
to  the  ,  teftator's  will,  and   the  two  furviving  ones  to  a 3  5" 

codicil, 
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codicil)  made  four  years  after  the  will,  all  fwdre  that  the  trf- 
tator  at  the  time  of  making  his  will  and  codicil  was  utterly 
incapable  of  tranfaAing  any  bufinefc ;  and  a  dozen  fcrvaots 
of  the  teftator  fwore  to  the  feme  efled:  to  encounter  dw 
evidence,  the  counfel  for  the  devifee  examined  feveral  of  die 
nobility  and  principal  gentry  of  fVorcefter^  who  frequently 
and  familiarly  converted  with  Mr.  Jolliffe^  the  teftator,  during 
the  whole  period,  and  fome  on  the  day  whereon  the  will  w* 
made ;  and  alfo  two  eminent  phyficians,  who  occafionally  at- 
tended him,  and  alfo  the  attorney  who  drew  die  will ;  all  of 
whom  ftrongly  depofed  to  the  entire  fanity,  and  more  dan 
common  intellectual  vigour  of  the  devifor :  on  this  evidence, 
though  in  dire&  contradiction  to  the  teftimony  of  the  fub- 
fcribing  witnefles,  the  jury  found  a  verdi&  in  favour  of  the 
wilJ. 

HBdfon't  cafe.        So  where  on  a  trial  at  bar;  on  a  devife,  it  was  fworn  by  two 
kin.  79.  of  the  witnefles,  that  the  devifor  had  not  publifbedthewifl, 

for  that  another  perfon,had  guided  his  hand,  and  the  teftator  I 
made  his  mark,  but  faid  nothing,  nor  was  capable  of  faying 
anything:  in  cpntradi£Ko»*to  this  evidence  it  was  proved,  I 
that  the  teftator  had  made  two  former  wills  to  the  fame  dfcfi 
as  the  prefent  will,  and  that  he  died  of  a  confumption,  and 
continued  fenfible  and  converfed  to  his  death  :  on  this  evidence 
a  verdift  was  found  to  eftabliih  the  will,  itnot  being  probable 
that  a  perfon  who  was  fenfible  after  the  making  of  his  will, 
would  fuffer  his  hand  to  be  guided  to  fign  that  which  he  dis- 
approved, and  yet  fay  nothing. 

Goodtitle  ex  But  it  feems  now  that  a  wrrnefs  fhould  not  he  allowed  lo 

dim  Alexander  j^^fl.  againft  his  own  figning;  for  where  he  wa$  admitted, 
V  Bun-yt*224.    anc* a  vcr(l^  found  againft,  the  will,  feemingly  on  the  ground 

of  the  evidence  given  againft  the  will  by  the  witnefs  tx>  it) 

the  court  granted  a  new  trial. 

Having  confidercd  the  execution  of  the  will  by  the  teftato* 
and  witnefles,  it  is  neceflary  to  take  notice  of  certain  otba 
effentials  to  a  valid  will :  that  is,  fir  ft,  The  capacity  of  the 
teftator  to  make  the  will ;  and,  fecondly,  The  legality  of  the 
devife  of  itfelf ;  as  a  defect  in  either  of  thefe  requifites  ren- 
ders the  will  null  and  void.  * 


2.   OF   THE    CAPACITY    OF    THE    TESTATOR  TO  HAKE  A 

WILL. 

Before  the  ftatute  32  H.  8.  <.  1.  lands  in  fee  fjmple  were 
not  devifeable  by  will  \  and  by  that  ftatute  a  power  of  devife 
was  given  to  all  perfons  who  were  feifed  in  fee,  &c. 

But 
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But  nqtwithftanding  thofe  general  words,  the.  courts  did  Dyer  546.  *>• 
not  conftrue  it  to  give  a  power  of  deviling  to  perfons  who 
could  not  make  a  good  and  legal  conveyance  in  any  other 
fliapc,  and  therefore  held,  That  ferns  covert,  perfons  infane^ 
infants,  or  ptrfons  under  durefs,  or  undue  influence*)  could  iv>t 
by  will  devife  their  lands. 

As  to  infants,  perfons  infane,  and  femes  covert,  their  in- 
capacity was  afterwards  declared  by  ftat.  34  H.  8*  c.  5.  and. 
as  to  perfons  under  undue  influence,  or  deceiyed  to  make  a 
will  by  practice  or  fraud)  that  remains  on  the  common  law-* 
footing. 

1.  As  to  Wills  made  by  Infants. 

1.  If  a  perfon  under  the  age  of  twenty-one  years  makes  Herbert  ▼.Tor- 
tus will,  and  dies  after  he  has  attained  that  age,  the  will  is  ball- 

void:  But  if  he  publijbes  it  after  he  has  attained  his  age  of1  Si<L  ,6a# 
twenty-one   years,  fuch  publication  fl^dl  make  the  will  valid 
and  good.  ^ 

But  where  a  man  under  age  made  his  will,  and  after  full  Hawes  ▼.  Bur- 
age  he  declared  in  the  prefence  of  feveral  witnefles  that  the  ton. 
will' Jhouldjf and good\  it  was  neverthelefs  helfl  void;  by  reafon  Gomh-  *4* 
that  when  fir  ft  publiihed,  the  teftator  was  an  infant ;  and  this 
was  no  publication. 

2.  The  day  of  the  birth  is  exclufive;  that  is,  if  a  perfon  Anon. 
is  born  the  fim  of  February,  at  eleven  at  night^  and  the  Jaft  Salk.  44* 
day  of  January  in  the  twenty-firft  year  of  his  age,  at  one 
o'clock  in  the  morning,  makes  his  will  and  dies,  that  it  is  a 

gpod  will  to  pafs  his  lands,  for  he  was  then  of  full  age. 

3.  But  by  cujlom,  an  infant  under  twenty-one  years  may  pcrk.  2*1. 
have  a  power  of  devifing. 

But  it  is  to  beobferved,  that  this  incapacity  to  devife  under  oodolph.  Orph- 
the  age  of  twenty-one  years,  extends  only  to  cafes  of  ejlaus  Leg  p.  1 .  ch. 
in  fee  fitnple  \  for  terms  of year s,  and  chattel-interejls  may  be  8. 
devifed  by  males  at  the  age  of  fourteen  years ",  and  females  of  a  Vcrn*  io^ 
the  age  of  twelve.  4  9' 

a.  As  to  Wills  made  by  Perfons  of  non-fane. 
Memory. 

Thefjr  afe  either  Idiots  or  Lunatics. 

IdifiU .  have  no  power  of  making  a  will,  or  difpofin*  tf ' 
their  prcgPS**? »  f<>r  fy  ftat,  17  Edw.  2.  c.  9.    «  The  king 

"  IhaJl 
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"  {hall  have  the  profits  of  the  lands  of  idiots,  finding  them 
"  neceflaries,  and  after  their  deaths  (hall  render  the  eftate' 
u  to  the  heirs  of  fuch  idiots,  in  order  to  prevent  fitch  i£ets 
11  from  aliening  their  landsy  and  their  heirs  from  being  &jin- 
«  berited." 

Co.  Litt.42.  Perfonsdeaf,  dumb,  and  blind,  come  under  this  predica- 
ment of  idiocy,  as  wanting  thofe  fenfes  by  which  the  mind 
is  rurnifhed  with  ideas. 


Marquis  of 

Wincheftcr'i 

cafe. 

t  Co.  23. 


Lunatics  are  alfo  incapable  of  making  a  will ;  for  any  un- 
foundnefs  of  mind  difqualifies  the  perfon  from  making  a  will : 
and  it  is  not  fufficient  that  the  teftator  be  of  fuch  underftand- 
ing  or  memory  when  he  makes  his  will,  ay  to  be  able  to 
anfwer  common  or  familiar  queftions,  but  he  fhouldhavca 
difpefing  memory ;  that  is,  fuch  as  would  enable  him  to  dif- 
pofe  of  his  lands  with  under  {landing  and  reafon. 


3.  As  to  Wills  by  Femes  Covert. 

1  Burr.  431.  "  A  feme  during  coverture  cannot  make  a  will,  nor  the 
"  fpiritual  court  grant  probate  of  any  fuch  inftrument :  but 
"  in  her  marriage-fettlement  flie  may  referve  a  power  of 
((  making  a  will,  which  (hall  operate  as  an  appointment, 
"  and  probate  be  granted  of  it." 

.stone  v.  And   if  the  devife  is  of  a  chattel-intereft,  under  a  power 

Forfyth.  referved  to  the  wife,  the  will  cannot  be  given  in  evidence 

Dougla*  681.    tj]j  probate  has  been  granted  by  the  ecclefiaftical  court. 

4.  "  Frauds  circumvention^  or  any  improper  practice,  (hall 
cc  alfo  avoid  a  will." 


Branfby  v. 
Ker  ridge. 
Buller  N.  P. 
266. 

Webb  t.  Cia- 
verden. 
2  Atk.  424. 
Per  Bullcr,  Juft 
Uoodright  ex 
dim.  Fan*  v. 
A  tkyns. 
Winton  Sum. 
AIT.  1789. 


Litt.  f  287. 
Co.  Litt.  185. 


For  though  the  devifee  prove  the  will  duly  executed  ac- 
cording  to  the  ftatute,  yet  if  the  heir  at  law  can  prove  any 
fraud  in  obtaining  it,  the  jury  fhould  find  againft  the  will. 

And  it  muft  be  tried  at  law,  for  a  court  of  equity  will  not 
interfere. 

And  where  the  eje&ment  is  by  the  heir  at  law,  to  fet  afide 
the  will  as  obtained  by  fraud  and  impolition  pra&ifcd  on  the 
teftator,  the  defendant  (hall  not  be  permitted  to  call  witnefles 
to  his  general  good  character. 

3.   OF    THE    LEGALITY    OF    THE    DEVISE   ITSELF. 

ift.  tx  If  lands  are  held  m  joint -tenant cy^  one  joint-tenant 
cannot  by  will  devife  or  difpofe  of  his  moiety,  but  the 
furvivor   (hall  have  the  whole  by  furvivorfhip;  for  by  the 

«  death 
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*  death  of  one  joint-tenant  the  title  of  the  other  accrues,  but 
«  the  title  of  the  devifee  not  till  after  the  death  of  the  devifor." 

And  where  a  joint-tenant  during  the  exiftence  of  that  Swift  ex  dim. 
cftate  made  his  will,  and  afterwards  fevered  the  joint  e/fatey^ailey'Ko' 
and  made  partition,  it  was  adjudged,  That  the  will  being  void  -^urr.  1488. 
at  its  creation,  did  not  derive  any  validity  by  the  fubfequent 
partition,  but  that  the  furviving  joint-tenant  was  entitled  to 
the  moiety  which  teftator  intended  fhould  have  paffed  by  his 
will. 

2.  "  All  devifes  of  lands  in  mortmain  are  declared  to  be 
a  void  by  feveral  ftatutes :  as  Magna  Charta^  flat.  7  Ed.  1. 
ct  ft.  Wejl.  2.  Ch.  13,    and  others." 

But  under  flat.  43  Eliz.  c.  4.  devifes  of  lands  to  different 
corporations  have  been  held  to  be  good  by  the  courts ;  as  ap- 
pointments to  charitable,  ufes. 

And  a  reftri£tion  is  now  put  on  thefe  by  ftat.  9  G.  2.  c.  36. 
which  enads  M  That  no  manors,  lands,  advowfons,  &c. 
u  or  money  in  the  funds,  or  to  be  laid  out  in  lands,  fhall  be 
"  given  to  any  bodies  politic  for  charitable  ufes,  unlefs  fuch 
c<  gift  be  made  by  deed  indented  in  the  prefence  of  two  cre- 
tt  diblc  witneffes  twelve  months  before  the  death  of  the  donor, 
u  and  enrolled  in  chancery  within  fix  months  after  execu- 4 
11  tion,  or  the  flock  be  transferred  within  fix  months  before 
"  the  death  of  the  donor,  and  be  to  take  effect  from  the 

making,  and  be  without  power  of  revocation." 


X 


In  eje&ment  for  an  houfe  and  ground  belonging  to  it,  by  Doe  ex  dim. 
he  heir  at  law  againft  the  devifee,  the  cafe  was  on  the  fol-  philips  v.  Aid- 
owing  devife  of  IVm.  Philips   «  to  Adam  Aldridge  (the  de-  "^m  R 
endant)  now  preacher  of  the  meeting-houfe  at  Lyndhurjl^  2$4% 
II  my  (defcribing  the  premifes)  to  hold  for  and  during  his  na- 
ural  life  only,  on  this  condition,  that  he  (hall  without  delay 
fter  my  deceafe,  fettle  and  convey  the  fame  to  truftees,  to 
ike  place  at  his  deceafe  for  the  ufe  andfupport  of  the  preaching 
f  the  word  of  God  at  Lyndhurfi,  for  ever,"  &c.  &c.  the  court 
eld  clear!  v,  That  though  the  latter  devife  was  void  under  ftat. 

Geo.  2.  yet  that  the  Jifc-eftate  to  the  defendant  was  good. 

3.  a  But  a  will  originally  well  made  may  be  revoked  or 
cancelled^  and  that  either  impliedly  or  exprcfsly.?> 


.  Of  exprefs  Revocations,  or  cancelling  of  Wills. 

I.  It  is  enafied  by  the  (latute  of  frauds,    29   Car.  i.e.  3. 
That  no  devife  of  land?,   tenements,  or  hereditament?, 

"  which 
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"which  has  been  in  writing,  Q*Mbt  reuqkahle  othenrife 
iC  than  by.fomc  other  will,  or  codicil  in  writings  oc  other 
(C  writing  declaring  the  fame :  or  by  burning,  cancelling,  or 
"  tearing  the  fame  by  the  teftator*  or  by  Come  perforiiahh 
"  prefence,  and  by  hi*  directions.  And.  if  the  former  will 
rt  is  altered*  or  revoked  by  another*  this  laft  muft  be  cjpe- 
"  cuted  by  the  teftator  in  the  prefence  of  three  or  four  oe- 
«  diblc  witnefles." 

Under  this  ftatute  it  has  been  decided, 

Cowp.5»*  *•  u  That  the.  mereati  of  cancelling  a  will  is  no.  revoei- 

"  tion*  it  muft  be  done  ammo  revocandi\  and  any  ad  done 
(<  with  intention  to  cancel,  ihaU  operate  to  effe&Jt." 

Bibb  a  dim.  Therefore  where  a  teftator  took  a  will  which  he  had  made, 
Mole  &  ux.  v.  part  he  tore  and  threw  it  on  the  fire,  intending  to  deftroy  //,  but 
Thomas  it  fell  off}  and  was  Caved  without  his  knowledge;  it  was  at 

a  Black.  Rq>.    judged  t0  De  a  fufficient  cancelling  of  the  wilL 

2,  "  No  will  can  operate  to  cancel  a  former  good  ani 
«  valid  will,  unlcfc  the  latter  will  be  executed  with  all  good 
"  and  legal  folemnities." 

Cnyons  r.  Therefore  where  a  will  was  well  made,,  and  afterward* 

Tyrer.  teftator  made  another  will,  whereby  he  declared  alL  former 

x  P.WiM.843.  wiUg  mn  and  void*  but  this  laltwas  not  duly  executed,  it 

was  adjudged  not  to  revtke  the  firft.  will,  which,  was  good; 

for  a  good  will  cannot  be  revoked  by  a  void  one* 

Mifon  t.  So  where  teftator  made  his  will  of  real  and  perfonal  eftatet 

Limbrey.  quot.  and  made  two  duplicates  of  it,  one  of  which  he  kept  in  bis 
4  Burr.  2515.  own  hands,  and  the  other  he  delivered  to  Umhreyy  the  de- 
fendant. Before  his  death  he  altered  in  many  refpe&s  the  du- 
plicate in  his  own  pofTeffion,  and  greatly  obliterated  it,  and 
began  to  write  over  a  new  will,  but  never  fuiifhed  itj  nor  did- 
he  ever  apply  to  Limbrey  to  get  back  his  duplicate.  It  was 
adjudged,  that  the  fecond  will  being  imperfeA,  was  norevo* 
cation  of  the  firft,  which  (hould  therefore  be  deemed  the 
fubfifting  one,  as  evidently  the  teftator  did  not  mean  to  <&■ 
inteftate. 

3.  "  Neither  fhall  a  good  will  be  revoked  by  any  fobfc- 
"  quent  one,  uniefs  it  appears  in  what  manner  and  in  what 
w  points  the  revocation  was  made." 

Marwoodv.  ^or  wnere  on  a  fpecial  verdiS  the  jury  found,  cc  That 

Coodright/  the  teftator  had  by  will  devifed  the  premifes  in  queffion 
Leffee  of  to  the  plaintiff,   and  that  he  afterwards  made  another  w% 

Rolph.  properly  attejled>  different  from  the  former^  hut  in  what  f***s „ 

0wp"   7#        they  do  not  knew,  but  they  did  not  hnd  that  he  had  cancelled 
2  bh 
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his  fcidlaft  will,  or  deftroyed  it,  but  that  what  wa$  fe^edme 
of  itflieywerc  ignorant;**  it  was  adjudged  that  thisihould 
not  be  deemed  iuch  a  revocation  as  fhould  take  away  the  title 
of  the  plaintiff,  which  he  had  under  the  good  will,  but  that 
it  fhould  be  deemed  valid  and  ftrbfifting. 

4.  u  But  though  a  will  has  been  revoked  by  a  fubfequent 
"  one,  hut  net  de/imed,  if  the  fubfequent  will  is  afterwards 
«  cancelled,  the  firft  will  fhall  be  thereby  eftablifhed." 

Teftator  having  made  a  will  in  Favour  of  the  defendant;  Goodnght  ek 
fix  years  after  made  another  will  alfo  in  favour  of  the  defen-  ^w-Olaiw  t. 
dant.    After  teftator's  death  both  wills  were  found  inhisdefk,     bwt[  *s-w. 
but  the  fecond  will  ivas  cancelled-^  it  was  refolved  that  the  firft  * 

will  was  not  revoked)  for  the  fecond  will  being  cancelled,  it 
was  as  if  it  never  had  efcifted,  and  rcftatof 's  intention  appear- 
ed by  both  wills  to  be  that  defendant  fhould  take.  And  be-  - 
fidc,  the  ftatute  of  frauds  declaring,  that  where  a  former  will 
is  revoked  by  a  fubfequent  one,  and  that  the  fubfequent  one 
Should  be  a  good  one,  and  properly  attefted,  and  the  fecQnd 
ope  here  being  a  nullity,  could  not  operate  to  revoke  the  firft; 
which  not  being  cancelled,  mult  therefore  ftand* 

cc  But  where  the  firft  will  is  it/elf  cancelled)  and  alfo  re* 
5  voked  by  a  fubfequent  will,  if  this  latter  will  is  afterwards 
"  cancelled,  yet  it  does  not  fet  up  the  firft," 

For  where  teftator  having  made  his  will  in  two  duplicates,  BurtonfUw  r. 
delivered  one  to  a  friend  to  keep  for  him,  and  kept  the  other  Gilbert, 
him/elf,  he  afterwards  made  another  will  different  from  the  c#owP' 49' 
former,  and  revoking  all  former  wills,  and  at  the  fame  time 
tore  off  his  name  and  feal  from  the  former  will,  and  cancelled 
it:  before  his  death  he  fent  for  an  attorney  to  make  a  third  j 

*ill  for  him,  but  was  fenfelefs  before  he  arrived.     After  his  ' 

leath  the  firft  and  fecond  wills  were  found  together,  and  bdtb  \ 

Were  cancelled,  but  the  duplicate  ofthefirJIy  which  he  had  taken 
from  the  perfon  with  whom  he  had  left  it,  was  found  among 
His  papers  uncancelled:  It  was  refolved,  ift,  That  the  cancel- 
ing of  the  copy  in  the  teftator's  own  pofleffion  cancelled  the 
Juplicate  in  the  poffeflion  of  the  perfon  to  whom  he  had  en-  1 

Tufted  it:  and  2dly,  That  the  firft  will  being  itfelf  cancelled,  j 

ras  not  fet  up  again  by  the  cancelling  of  the  fecond. 

■  ! 

4.  cc  An<J  a  will  *nay  be  revoked  by  an  ad  which  is  incom-  3  Atk.  73.  j 

'  plete  and  void  in  law,  jif  the  teftator's  intention  appears  fuf- 
'.  ficiently  that  it  was  fo  to  revoke  the  will,  as  by  a  feoft'.neut 
*  without  livery,"  &c. 

So  where  the  teftator  made  his  will,  duly  executed,  and  Bwd  v.  Beard, 
icvifcd  away  all  hts  real  and  perfonal  eftat*  to  his  brother,  3  Atk*  7a; 

I  i  and 
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and  he  afterwards  made  a  deed-poll,  by  which  he  gave  a!  t$ 
bis  wift:  though  this  deed  was  void,  as  a  man  cannot  make 
a  grant  or  conveyance  to  his  wife  in  his  lifetime,  yet  the  dan- 
tellor  (Lord  Hardwicke)  held,  that  it  amounted  to  a  revoca- 
tion; but  as  it  could  not  operate  as  a  grant,  that  the  peribo 
muft  be  deemed  to  have  died  inteftate. 

2.  Of  implied  Revocations, 

Chrjfteplier  r.        i.  The  firft  of  this  defcripdon  is  marriage  and  the  W^ 

Chrift^f!T      C     ";  **  ^c  havc  '>ccn  ^^ed  to  a0101"11  ^  a  revocatki 
qart.09ngl.35.  0^  a  wjy  |najc  .j|Cj^re  ^  man-jage  had  taken  place. 

Per  Lord  Muf-     But  thefe  events  (hall  only  be  deemed  a  revocation  «kr 
^r.     g       the  a/£t£  {/far*  has  been  difpofed  of  by  the  teftator,  and  fe 
«f»»  *••      chUdren  are  left  without  a  provifioiu 

Brady  ex  dim.       And  where  fuch  prefumption  does  arife,  yet  may  paroled 
MorritT.Cabttt.  dence  be  admitted  to  rebut  the  prefumption,  and  (hew  A* 
voagiu  30.      ^  teftator  did  not  intend  to  revoke  the  former  devifc:  and  t 
will  which  is  revoked  by  fuch  implication  may  neverthettW 
republiibed  by  a  fiihfequent  inftrument,  properly  attdbd,  re- 
ferring to  it 

Fcr  Lord  H*rd-     a.  If  a  teftator  has  a  legal  eftate,  devifes  it  bjwiD,  as* 
wic^inPiribMaften^nigyi^  a  rtC9Viry  tf  ^  thjs  (hall  be  deemed  ad 

iVi!c3c4.     vocat»on :  and  it  is  the  lame  if  he  executes  any  conv< — -J 
the  lame  effe&,  and  takes  back  a  new  eftate.    But  ii 
leafes  for  years,  or  lives,  or  mortgages  to  pay  debts,  thefe* 
only  revocations  pre  tante. 

"  And  the  cafe  is  the  feme  of  an  equitable  eftate.*' 

Per  L.  Hard-  But  if  a  man  having  the  equitable  eftate  devifes  it, 
wicke.  Pkrfons  afterwards  by  legal  conveyance  takes  the  legal  eftate,  it  is 
1  W\C*jq9u  rcvocat'<>n  '•  out  where  he  obtains  the  legal  eftate  unbr  i 
firent  terms  and  conditions^  it  is  a  revocation.  As  where  ben 
feifed  in  fee  of  the  equitable  eftate,  he  by  fine  and  recoflf] 
took  the  legal  cftatt*,  butfubjefi  to  the  sffes  to  be  declared  fy* 
and  bis  wife. 

Atk  42J.  So  if  a  perfon  devifes  a  leafe  for  life  of  which  he  is  fe*4 

and  he  afterwards  purchases  the  revcrfion,  this  is  arevoaAl 
pro  tanto,  and  it  goes  to  the  heir. 

5.  In  tkis  aftion  the  queftion  of  baftardf  often  comes 
queftioo*  the  legitimacy  of  the  reputed  heir  at  law  W 
queftfonrtf  bv  the  perfon  who,  in  cafe  there  had  been  now 
of  the  decea^d,  would  have  been  his  heir.  , 

ift.  u  Though  a  man  and  woman  have  had  a  cerenm 
u  performed  for  the  purpofe  of  marriage,  yet  if  that  has  11 
"  been  regular,  it  is  void,  and  the  iffue  are  baftards." 
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To  this  effea  it  is  enafted  by.ftatutc  26  G.  %,  c.  33. 
a  That  if  any  perfon  (hall  folemnize  matrimony  in  any 
u  other  place  man  a  church  or  public  chapel  (except  by  facial 
u  licence  from  the  archbifhop  pf  Canterbury)  or  without  pub- 
"  licat'um  of  banns  or  licence  in  a  church  or  chapel,  that  the 
u  marriage  (hall  be  void.  And  further,  That  all  marriages 
w  folemmzed  by  licence,  where  either  of  the  parties  (not 
u  being  a  widow  or  widower)  is  under  the  age  of  twenty- 
"  one  years,  which  {hall  be  had  without  the  confent  of  parents 
"  and  guardians*)  fhall  be  abfolutcly  void/9 

i.  This  ad  of  parliament,  requiring  that  all  marriages  BulL  N.  P. 
(hall  be  performed  in  a  church  or  chapel,  and  with  licence  "J- 
or  publication  of  banns,  does  not  extend  to  marriages  in  Scotland  x 

or  foreign  parts%  nor  to  any  marriages  among  znyfeclaries ; 
as  Suakersj  Jews>  &e.   whofe  marriages  are  good  if  folemn-  * 

izeoaccording  to  their  own  rites,  and  both  the  parties  are  of 
the  fiune  perfuafion. 

a.  u  Neither  does  that  claufe  concerning  the  marriages 
u  of  perfins  under  age." 

For  where  in  this  cafe  the  appellant  and  refpondfent,  being  Compton  v, 
both  Englijb  fubje&s,  and  the  appellant  under  age,  ran  away  Bearcroft.cor. 
without  the  confent  of  her  guardian,  and  were  married  in  D!!?*'     M 
Scotland;  on  a  fuit  brought  in  the  Spiritual  Court  to  annul  Builer  n!  p.' 
the  marriage,  it  was  held  to  be  good.  1x4. 

3.  The  ftatute  does  not  take  away  the  evidence  arifing  Rex  v.  Preftbn. 
from  cohabitation  j  though  if  the  evidence  be  clear  that  the  oextFcTcriham. 
marriage  was  not  celebrated  according  to  the  reyuijition  of  the  Jj1^  *3  °"  ** 
afiy  it  is  totally  void,  and  no  declaratory  fentence  of  the  ec-  Boiler  N.  P. 
clefiaftical  court  is  necefiary  to  annul  it.  The  cafe  here  was,  114. 
that  the  man  was  under  the  age  of  twenty-one  years  when  B)Jfn  Sctt  c*^ 
he  married.  4*6- S-c 

Therefore  in  this  cafe  where  the  lather  and  mother  of  a  stockland  v. 
pauper  had  cohabited  together  for  thirty  years  as  man  and  wife,  chtrkndL 
and  after  the  death  of  the  wife,  the  hufband  was  produced  to  Burr»  Sett.  Caf. 
prove  that  no  marriage  had  ever  a&ually  taken  place,  which  5°** 
the  feffions  refufed :  on  motion  to  quafh  the  order  of  feffions, 
Lord  Mansfield was  of  opinion,  that  thirty  years  cohabitation 
as  man  and  wife  was  fufficient  evidence  to  found  an  order  of 
removal  on  \  and  the  order  of  feffions  was  affirmed. 

And  note,  That  where  there  has  been  a  fentence  of  the  jQnfsv 
eccjefiaftical  court,  in  a  fait  caufa  jaflitaiionis  maritagii^  that  Cwth.j^ 
there  was  no  marriage,  and  that  the  parties  arc  free  of  one 
mother:  that  that  fentence  while  unrepealed,  is  conclufive  of 
thefea. 

I  i.a"  *    2.  By 
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2.  By  the  fame  ftatute  it  is  enafted,  «  That  all  marriages 
<c  (ball  be  folemnized  in  the  prefence  of  two  or  more  cre- 
44  dible  witnefles,  bcfides  the  minifter  who  (hall  celebrate  the 
"  fame,  and  (hall  be  entered  in  the  regifter ;  in  which  entry 
"  (hall  1>e  exprefled  whether  the  marriage  was  celebrated  by 
44  banns  or  licence,  and  figned  by  the  minifter  and  parties 
44  married,  and  attefted  by  two  witnefles. 

u  But  if  the  marriage  has  been  regularly  folemnized,  any 
(<  fubfequent  irregularity  in  the  entry  (hall  not  affeft  its  vali- 
44  dity." 

For  where  a  witnefs  in  this  cafe  proved,  that  he  and  ano- 
ther witnefs  were  prefent  when  a  marriage  was  folemnized 
between  J*bn  and  Sufannab  Meredith,  by  the  minifter  of  the 
pari(h  by  banns,  and  an  entry  was  produced  from  the  parift- 
book,  viz.  4<  1758,  John  Meredith  and  Sufannab  7fl*« 
were  married  by  banns,"  but  this  entry  was  not  figned  tyrbe 
minifter,  parties,  or  witnefles  j  it  was  contefted  that  the 
marriage  was  not  legally  proved.  Per  curiam.  In  afuitof 
ja&itation  of  marriage  in  the  Spiritual  Court,  while  the  par- 
ties are  alive,  they  are  put  to  prove  all  ceremonies :  but  in 
all  other  cafes  proof  by  witneues  who  faw  the  marriage,  is 
prima  facie  fufficient;  and  whoever  would  impeach  it  mut 
(hew  wherein  it  is  irregular.  Here  the  tad  of  the  marriage 
is  proved,  and  the  regifter  is  not  of  the  eflence  of  thenar- 
riaige,  nor  affe&s  its  validity. 

3.  u  Where  no  evidence  can  be  had  of  the  marriage  hir- 
44  ing  been  folemnized,  collateral  proof,  as  from  declarations 
"  or  conftant  cohabitation,  (hall  be  fufficient.9* 

Therefore*  where  in  this  cafe  the  preamble  of  an  ad  of 
parliament  reciting  that  the  plaintiff's  father  was  not  married, 
and  to  the  truth  of  which  he  was  proved  to  have  fwom,  was 
given  in  evidence,  yet  it  being  proved  on  the  other  fide  that 
theve  had  been  a  conftant  cohabitation  between  the  parties, 
and  that  the  deceafed  had  on  all  other  rtcafions  owned  her  as  j 
his  wife,  the  plaintiff  obtained  a  verdift. 

44  But  that  preemption  (hall  only  hold  place  where  no  po- 
44  fitive  evidence  can  be  had ;  for  in  cafe  proof  of  the  marri- 
ct  age  can  DC  had,  and  that  by  the  evidence  even  of  the  par- j 
44  ties  thcmfelves,  fuch  (hall  be  admiffible  and  good." 

For  where  on  an  appeal  the  cafe  was  ftated,  that  Jfftfb 
Heigbingtotij  father  ef  the  pauper*  gave  in  evidence,  thatftr 
feven  years  he  travelled  about  with  Hannah  Afkey  during 
which  time  •  they  cohabited  as  mam  and  wife,  but  were! 
never  married,  and  that  during  that  time  the  pauper  was 

born 
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bom  an<j  cferiftened  as  the  legitimate  child  of  fiim  and  Han- 
nib  AJkc :  the  evidenceof  the  fathet  was  here  held  to  be  good 
aqd  adt^iiffible  to  prove  the  fiwSt-  of  no  marriage  having  ever' 
taken  phce.  between  die  parties,  though  it  Went  to  baftardizc 

hisiflue; 

4.  u  But  though  a  marriage  ha*  in  fedfc  legally  taken  place 
"  between  the  parties,  yet  may  the  iffue  born  during  its  fiib- 
"  fiftence  be  baftards  :  as  if.  die  huffaand  is  proved  ta  labour 
"  under  inability  from  any  caufe ;  or  if  there  has  been  no 
"  accefs,  &c.    or  the  child  be  born  out  of  time.'* 


lft.  In  Cafes  of  Inability  in  the  Hufband. 

ift.  Where  in  ejeftment  on  a  trial  at  bar,  the  queftion  was,  £,  ^  Lonm 
Whether  the  leffor  of  the  plaintiff  was  the  fole  heir  of  Caleb  ▼.  Holmdtn. 
Lmax,  deceafed  ?  It  was  prbved  fully,  that  he  was  frequently  »  Sera.  94* 
in  Ltndon,  where  his  wife  lived,'  fo  that  accefs  muft  be  pre- 
Aimed.    The  defendants  were  admitted  to  give  evidence,  of 
his  inability,  from  a  bad  habit  of  body;  but  their  evidence 
not  going  to  zn-i/npoffibilityj  but  to  an  improbability  only,  that 
ins  not  thought  fufficient,  and  the  plaintiff  had  a  verdi& 

So  where  a  man  had  been  divorced  from  his  wife  caufafri-  Bury'i  cafe. 
gi£tatis  et  impateritia,  and  afterwards  married  again,  and  his  5  Co.  98.  b. 
fecond  wife  had  ifllie j  it  was  contended  that  they  were  baf- 
tards,  by  reafon  that  the  fehtence  of  divorce  eftabltfhed  the 
queftion  of  his  inability;  fo  that  all  iffue  born  after  of  his 
wife  fliould  be  deemed  baftards.  But  the  court  held  them  le- 
gitimate; for  the  fentence  did  not  eftabliih  a  perpetual  in- 
ability :  and  a  man  might  be  babilis  et  inhabilis  diver/is  tempo- 
ritus.' 


2nd.  In  Cafes  where  there  has  been  no  Accefs. 

w  Where  it  appears  clearly  in  evidence  that  there  has 
M  been  no  accefs,  the  iffue  (hall  be  baftards.'* 

As  where  a  married  woman  was  brought  to  bed  of  a  child  ton. 
daring  her  huiband's  abfence  at  Cadiz,  and  it  was  proved  that  »  Ld.  Raym. 
Be  had  not  been  in  England  from  the  time  of  conception  to  W- 
her  delivery;  the  child  was  held  clearly  to  be  a  baftard. 

w  And  though  accefs  may  be  prefumed,  as  from  the  par- 
"  ties  living  not  far  diftant,  yet  may  evidence  ftill  be  ad- 
u  mitted  to  prove,  that  in  fedl  no  accefs  had  taken  place." 

x  For 


J 
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For  where  in  an  iflue  put  of  chancery  to  try  whether  the 
plaintiff  was  the  heir  at  law  of  Thomas  Pendrell,  it  was  agreed 
that  the  plaintiff's  father  and  mother  had  been  married,  and 
had  cohabited  for  fome  months  j  that  they  parted,  (he  fbjug 
in  London^  and  he  going  into  Staffordfbire\  and  that  at  die  end 
of  three  years,  the  plaintiff  was  born.  The  plaintiff  rcftcd 
his  cafe  on  the  prefumption  of  law  in  favor  of  legitimacy,  and 
on  there  being  forae  f)oul£  if  the  plaintiff's  father  had  not 
been  in  London  during  die  laft  year ;  but  this  was  encountered 
by  ftrong  evidence  of  want  of  accefs.  TMe  Chief  Juftke 
Raymond  over-ruled  the  old  do&rine  of  legitimacy  if  the  fa- 
ther is  within  the  four  feas,  and  left  to  the  jury  to  decide  on  the 
evidence.  Whether  there  had  been  accefs  or  not  ?  and  the 
jury  found  againft  the  plaintiff. 

"  And  the  child  of  a  married  woman  may  be  proved  to  be* 
"  baftard  by  other  evidence  than  the  non-accefs  of  a  hot 
"hand."  ' 


Goodright  ex 
dim.  Tom] 
fon  t.  Saul 


_  For  whqre  in  this  cafe,  the  queftion  turned  on  the  legM- 
ip-  macy  oijofeph  Turner  Hales*  under  whom  the  defendant  de- 
£  rived:  to  prove  that he  was  illegitimate,  the  leflbr  of  the  plan* 
1*6?"*  ***  tiff  proved  the  marriage  of  his  mother,  by  her  maiden-nattf 
of  Tifyard  with  one  Simon  Ki&oum  in  1705;  that  fhelivel 
with  him  in  Norwich^  for  fome  time,  without  having 
children ;  that  Kilbourn  left  Norwich^  after  which  (he 
hited  with  a  perfon  of  the  name  of  Hales :  that  {he  and 
lived  publicly  as  man  and  wife,  during  which  time  J.  Tl 
was  born,  and  that  he  was  always  reputed  a  baftard  in  the  I 
mily.  Where  the  hufband  was  during  that  time  did  not  _ 
pear}  but  an  old  witnefs  faid,  that  he  went  to  London^  wbdfe 
it  was  fuppofed  that  he  remained,  and  that  he  returned'  to  Nor- 
wich after  his  wife's  death.  It  was  further  proved,  That}* 
T.  Hales  always  went  by  that  name,  except  in  one  inftance 
where  he  fold  an  eftate,  which  had  been  devifed  to  bis  mod*; 
by  her  father ;  and  in  the  conveyance  be  ftiles  bimfelf  7W 
Kilbourn  otherwife  Hales.  It  was  proved  alfo  that  his  mother 
was  buried  by  the  name  of  Kilbourn :  the  counfel  for  the  defca- 
dant  then  innfted,  that  on  thefe  fefls  given  in  evidence  by  the 
plaintiff,  that  J.  T.  Hales  fhould  be  deemed  legitimate,  asn» 
dired  proof  was  given  of  non-accefs  by  the  hufband,  and  " 
he  fhould  not  be  baftardized  by  proof,  that  another  perfon 
cohabited  with  his  mother :  the  judge  being  of  that  opini 
dire&ed  a  verdi&  for  the  defendant.  On  a  motion  for  a 
trial,  the  learned  judge  himfelf  changed  his  opinion  refp 
the  neceffity  of  the  proof  of  non-accefs,  et  atria 
a  new  trial  was  granted. 

St.  George  ▼.       So  where  a  woman  is  feparated  from  her  hufband  by  ibi 
St.  Margaret'*  divorcc  0f  a  mnfit  gf  jfo^  the  children  fbe  has  dudfag  a  foH 
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pration  are  baftards;  for  a  due  obedience  to  the  fentence 
ftall  be  intended,  unlcfs  the  contrary  is  fbewn;  but  if  a  huf- 
band and  wife  feparate  and  live  apart,  without  fentence  of  a 
divorce,  the  children  Jhall  be  taken  to  be  legitimate,  and  fo  ~  , 

deemed  till  the  contrary  be  proved :  as  in  the  cafe  of  Pendreti       . 
v.  Pendrell.    So  if  a  fpecial  verdid  finds  no  accefs,  the  child 
isabaftard. 

So  where  a  cafe  of  removal  ftated  that  there  had  been  no  *«  ▼•  Inhabit 
icccfs  for  feven  years,  though  there  was  evidence  that  the  huf-  J  y^riST**11 
Kind  was  living,  it  was  held  fufficient  to  baftardice  the  ifliie;  %  g^  ,^ 
is  if  there  was  no  accefs  it  was  immaterial  whether  tbt  huf- 
mi  was  living  or  not 

3.  "  Put  where  the  iiTue  of  perfons  married  is  to  b*  bat 

*  tardized  by  evidence  of  no  accefs,  the  wife  jhall  not  be  ad- 

*  mitted  to  prove  that  fail \  for  that  may  be  proved  by  the  evi- 
'  dence  of  others ;  but  {he  is  an  admiffible  witnefs  to  the  fa  ft 
cy  incontinence*  on  account  of  the  neceffity,  from  the  want 
c  of  other  proof," 

And  therefore  where  thd  wife  gave  evidence  of  her  having  Rex  v.  Reading, 
lad  connexion  with  the  defendant,  and  that  he  was  father  of  B\R- 
he  child,  and  that  her  hufband  had  had  no  ttcefs  to  her  for  a  ]^£h#N8p  *£*" 
jfcat  length  of  time,  and  there  was  no  ofktr  evidence  of  the  '  l%9 

riband's  not  having  had  accefs  to  her,  but  there  was  evidence 
fa  he  was  within  feven  mites  of  her  all  the  time;  it  was  held, 
fhather  evidence  as  to  the  fait  of  incontinence  was  good,  as 

*  might  be  the  only  witnefs  of  it  that  could  be  had ;  but  that 
f  the  non-accefs  that  there  might  be  others,  and  that  fo  her 
ridence  was  infufficient  to  that  fadt 

I.      . 

And  in  this  cfcfc  die  fefrie  point  was  exprefsly  decided.        *«  ▼•  R«*- 

.1  iWilf.  340. 

*  Where  tbe  Child  has  been  born  out  of  Time. 

tt  It  is  not  precifdy  fettled  what  (hall  be  deemed  die  exa$  1  Dattv.  746. 
and  certain  time  for  a  child  to  be  born  after  the  death  of 
the  father,  ia  order  to  be  held  to  be  legitimate/1 

Where  die  feme  went  rfw«  months  after  the  death  jd^  the  Trio.  18  Ed. 
riband,  it  was  refolved  that  the  ifTue  was  not  legitimate;  1.  Rot.  13. 
f  it  was  born  paft  uHimum  temfus  npdieribut  pariendo  confli?  B^!.e{  **  ?• 
to.  u* 

Bat  in  this  cafe,    where  the  hufband  died  the  23d  of  AjfopT4 
torch)  and  the  child  was  born  the  5th  of  January  follow-  HtwtreU. 
g,  which  was  nine  folar  months  and  thirteen  days;  itcro.  Jac.  541; 
sng  proved  that  the  woman  had  been  much  abufed,  and 
ten  compelled  to  lie  in  the  ftreets;  and  phyficians  giv- 
ing 


1 

ing  evidence  tbil/uch  treatment  migfrt  dstsjr  tifebtrtb,  the 
child  was  held  to  be  legitimate. 

Pride  e  u  ^Jl^  note'  Th»r  the  rule  quod  ntnjufittm  tfk  p$/f  nmtemd- 
of  Bat*  Jd  1**  krfarJmfivHj  &*  holds  only  in  the  cafe  of  hftmi 
Montague.  eigiutt  milter  puifn^  Bttt  if  #..  marries  a  woman,  andftic 
Salk  iao.        marries  again,  living  //.,  the  laft  marriage  is  void,  without 

any  divorce,  and  the  jury  (hall  try  the  iao,  which  proves  it 

aot  a  mairiagt. 

Coofriast «  I      An^  *'*  r^^  That  th<  parent?  ikall  not  be  allowed  to  h£ 

dim.  Stereos  t.  tar#ieabcir  iffue,  holds  only  vyacfe  i{  is  wbaftardizetfutki 

Mofs.  after  marriage ;  for  either  parent  may  be  aa  evidence  w  tbek 

Cowp.  591.      lifc-time  that  a  child  was  born  before  marriage :  and  general 

deception*  to  that  efted,  or  an  anfwer  in  chancery,  are  god 

evidence  to  prove  a  child  born  before  marriage,  but  not  to' 

baiiardize  a -child  born  after  marriage, 

6.  V  Where,  an  cje&wnt  is  brought  for  lands,  which  haw 
u  been  pafled  by  zjiiUj  *r  of  which  a  rec$vtry%  bus  keenjuffff* » 
"  ed\  the  production  of  the  fine  and  recovery  is  a  complete 
.  «  bar,"  not  only  to  the  parlies  an4  prifvies  to  th?  fine  ami  their 
u  heirs,  but  to  all  other  perfons:    but  thflfe  who  are  ix*of{ 
H  found  mind,  or  full  age,  in  prifon,  women  covert,  anlnotij 
M  within  the  four  feas,  foch  perfons  have  five,  years  afo  4* 
"  proclamations  made,   after  their  refpe&ive  difabilities  an 
"  removed,  to  make  claim ;  ftaj.  18  M  1  Si  4  H.  7. 21." 

To  this  there  is,'  an  exception  by  ftat»  3a  H*  8*  36,  offing 
levied  by  wqm^n,  of  lands  of  the  gift  <tf  the  huiband  or  hi* 
anceftor  after  the  hu (band's  deaths  a$g?&d  to  her  in  tail  fcft 
jointure,  and  alfo  of  lands  intailed  by  ail  of  parliament, 
or  letters  patent,  and  of  which  theft  rtfvenGon  is  in  the 
crown,  of  which  a  fine  or  recovery  is  no  bar  to  tbofe  in  reverfioru 

■'.'..»•.  '  "**       : 

Chrtle  v  "  An(*  wncre  a  ^ne  ]S  to  be  Proved  with   proclamation?  (2$ 

Pound        r.:-  lit  ftiuft  be  to  bar  a  ftranger)  JiW  frvdametitm  nrnfi  bt  txmm 

Boiler  N.  P.     twat/fr  iktMll^  for  though  die  chirographrr  is  authorised  bf J 

•30  Allen'i  cafe  the  common  lawjtot  majoe  out  copies  to  the  parties  to  the  Sir 

yt  s '     *      itfelf,  yet  he  is  not  appointed  by  the  ftatute  to  copy  the  pro- 

.  clatnatfioosi}  .ahdilherefbre  his  indorsement  on  the  back  of  the 

fine  is  nobbindingi 

Doe  ex  dim.    "'    ;  But  it  feems  that  if  a  fine  is  produced  for  the  defendant 
52?*"  tne  plaintiff  may  put  him  on  proving,  That  the  perfon  who 

Cow^sir.      kvicd  tec  fine: uif  j  iw  ptfftjfm  at  the  time;  and  if  he  cannot 
Vid.  s.  c.  poft.  prove  it,  the  fine  is  no  bar. 
4«>  ,.-.... 

2.  4<  As  to  the  validity  and  effect  of  a  recovery.    A  fni* 
tc  *//*  does  not  lie  againft  a  perfon:  that  is  not  feifedof  the1 
41  freehold  i   therefore    when  a    recovery  is   (hewn,   it  i% 
u  neccliary  to  prove  feifin  in  the  tenant  to  the  prcecifr> 

"however, 
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"  hwever,  in.an  ancient  Recovery  fctfia  wiH  be  presumed, 
"  especially  where  poflcffion  has  gone  along  with  it,  for  that 
"  inducer  a  frefiunption  tfcaf  every  thing  vras.  regularly 

As  where  an  a  trial  at  bar,  the  plaintiff  claimed, under  an  Warren  ex  dim. 
old  entail  in  a  family-fettlemenr,  by  which  pant  of  the  eftate  Webb  v 
appeared  to  be  in  jointure  to  a  widow  at  the  time  the  fan  differ-  G"nviHc- 
cdacecoY«rj^  which  was  in  1699,  under  which  the  defen-*  ***'  ll29' 
dints  claimed ;  the  defendants  were  not  able  to  prove  the  fur- 
render  of  this  life  eftate,  and  it  was  therefore  infilled  that 
there  was  no  tenant  to  the  pracipt^  and  fo  that  the  recovery 
was m  bar  :  to. obviate  this  difficulty,  the  defendants  offered- 
in  proof  the  book  of  fen  attorney,  then  dead,  in  which  were 
charges  for  drawing  the  furrendet  of  the  tenant  for  life :  and 
tteylurther  relied  on  the  preemption  from  the  length  of  time 
that  all  things  were  regular,   and  a  furrender  made.     The 
cturt  held  the  book  of  the  attorney  good  evidence,  on  which 
to  found  a  preemption;  and  feemed  to  think  even  without 
that,  after  (uch a  length  of  time  (forty  years)  that  theywould  . 
prefijmc  a  furrender. 

"  But  in  a  modern  recovery  the  court  wiH  expe£t,  fome  evi- 
"  dence  whereon  to  ground  a  prefumption,  or  proof  of  an 
"a&ial  furrender." 

As  where  the  tenant  in  tail  in  remainder,  fuffered  a  reco- 
very of  the  lands  then  held  by  the  widow  of  his  brother^  and 
there  was  no  proof  of  any  furrender  by  her :  the  court  held, 
That  they  would  not  prefume  a  furrender,  particularly,  as  im- 
mediately on  her  death  the  eje&ment  was  brought  by  the  per- 
fan  entitled,  if  the  fine  was  void. 

By  14  Geo.  2.  c.  20.  it  is  enacted,  «  That  all  common  ro-  ©©Otitic  ex 
a  coveries*  fuffered  or  to  be  fuffered  without  any  furrender  of  ^m'B^^  T# 
a  the  leafe  for  life,  (hall  be  valid,  provided  it  (hall  not  extend  %  *B°rrt  ^™' 
"  to*  make  any  recovery-  valid,  unlefs  the  perfon  intitled  tp 
tf  the  ifirft  eftate  for  life,  or  other  greater  eftate,  have,  or 
"  (hall  convey,  or  join  in  conveying  an  eftate  for  life  at  lead 
u  to  die  tenant  to  the  precipe.     And  by  the  fame  a&,  where 
"  any  perfon  has  or  (hall  purqhafe  for  a  valuable  confideration, 
u  any  eftate,  whereof  a  recovery  was  neceflary  to  complete 
tt  the  title,  fuch  perfon  and  all  claiming  under  him,  having 
K  been  in  pofleffion  from  the  time  of  fuch  purchafe,  (hall  and 
"  may  after  the  end  of  twenty  yea/s  from  the  time  of  fuch 
"  purchafe*  prove  in  evidence  the^deed  making  a  tenant  to 
14  the  praecipe*  and  declaring  the  ufes ;  and  the  deed  fo  pur- 

*  chafed  (the  execution  thereof  being  duly  proved)  (hall  be 

*  deemed  fufficient  evidence  that  (uch  recovery  was  duly  fuf- 
4  fered,  in  cafe  no  record  can  be  proved  of  fuch  recovery, 
1  or  the  fame  (hould  appear  not  regularly  entered :  provided, 

"  That 
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u  That  the  pcrfon  makfhg  fuch  deed  had  a  fuffidentdbte 
<c  and  power  to  make  a  tenant  to  the  pracite>  and  to  fitficr 
"  fuch  common  recovery:  it  is  further  enacted*  That  every 
44  common  »ecovery  differed  or  to  be  fuffered,  (hall,  afterthc 
M  expuatiop  of  twenty  years*  be  deemed  valid,  if  it  appear 
•*■  on  die  face  of  fuch  recovery,  that'  there  was  a  tenant  to 
"  the  writ;  and  if  the  peribns  joining  in  fiich  recovery  had  a 

*  Sufficient  eftate  or  power  to  luffer  die  fame,  notwithftari- 
•*•  ihg  the  deed  to  make  a  tenant  to  fuch  writ  (hall  be  loft:  it 
•*  is  farther  enacted,  That  every  recovery  (hall  be  deemed 
**  valid,  notwithftanding  the  fine  or  deed,  making  a  tenant 
"  to  fach  writ,  (hall  be  levied  or  executed  after  the  time  of 
"  the  judgment  given,  and  the  award  of  feifin;  provided  the 
44  feme  appear  to  be  levied  or  executed  before  the  end  of  the 
u  term  in  which  fach  recovery  was  fafiercd,  aqd  the  perfbos 
"  joining  in  fuch  recovery  had  a  fofficient  eftate  and  power  to 

*  faffer  the  feme." 

*, 

G*rrett  v.  6.  If  the  leflbr  of  the  plaintiff's  title  is  under  an  afenment 

ijfter.  by  an  adminiftrator,  if  he  cannot  produce  the  letters  or  admi- 

a  Lev.  %$.  niftration,  the  book  of  the  ecclehaftical  court  where  die  or* 
der  was  entered  for  the  granting  of  them,  is  good  evidence, 
or  a  copy  of  the  book  win  be  fumttent ;  but  fach  w31  not  be 
fofficient  for  the  adminiftrator  htmfclf,  unlefs  he  proves  the 
adminiftration  under  the  feal  of  the  court  was  loft* 

Aim.  So  if  an  ejedment  is  brought  againft  the  devifee  of  aco* 

i  Ld.  Raym.  pyholder,  bj  the  lord  or  by  ajlranger*  the  recital  of  the  will  in 
***•  the  admittance  is  good  evidence  of  the  devife:  but  if  the 

ejedment  is  by  the  heir  againft  the  devifee,  the  will  itfclf  mttft 

be  proved. 

Bub.  N.  F.  148.  7«  An  old  terrier  orfttrvey  of*  mentor*  whether  ecclelisftia! 
or  temporal,  maybe  given  in  evidence;  for  there  can  be  no 
other  way  of  afcertaining  old  boundaries  or  tenures. 

Ibid.  But  a  terrier  of  glebe  is  not  evidence  for  the  parfon,  wW 

figned  by  the  churchwardens,  as  well  as  the  parfon,  nor  even 
then  if  they  are  of  his  nomination ;  «uid  though  it  be  figned 
by  them,  it  deferves  little  credit,  unlefs  it  be  likewife  figned 
by  the  fubftantial  inhabitants:  but  it  is  in  all  other  cafe  eri- 
dence  againft  the  parfon. 

Anon.  So  where  the  queftion  in  eje&ment  was,  u parcel  or  mt," 

1  ftn.  95.  zfurvey  taken  by  one  of  the  parties,  without  the  privity  or 
concurrence  of  the  other,  was  held  to  be  no  evidence. 


Bourre  v. 
Turner. 


j  urncr.  '•  ^c  ******  i»  ptjfcffitn  i»  not  an  admH&ble  witnefi  for  his 

j  "fitra." 6; 3      landlord;  for  he  is  liable  to  an  aftion  for  the  mefne  profits* 
and  fo  being  interefted  is  irudmiflible. 

«  Neither 
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u  Neither  is  he  a  witnefs  to  prove  poffejfion  in  his  landlord, 
tt  for  it  is  to  fupport  his  own  pofleffion." 

For  where  a  fine  Was  produced  to  bar  the  plaintiff's  right,  Doe  ex  dim. 
levied  by  a  Mrs.  Galton>  under  whom  the  defendant  claimed;  F*<l«r  ▼• 
it  was  obje&ed  for  the  plaintiff,  that  the  fine  alone  was  not  SSTtou 
fufficient,  unlefs  accompanied  with  fome  evidence  to  (hew     wp> 
that  Mrs.  Gabon  was  in  pofleffion  when  the  fine  was  levied, 
or  had  received  rent:,  to  prove  pofleffion,  the  tenant  inpojfef- 
fin  upon  whom  the  eje&ment  bad  beenfervod  was  called,  but  was 
rcjeded  by  Lord  Mansfield \  and  on  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  that  the  witnefs  Was  inadmif- 
fible. 

9.  If  an  executor  takes  no  beneficial  interefi  under  a  will,"  he  Qoodtitle,  Jur- 
is a  competeht  withefs  to  prove  the  (anitv  of  the  teftator?  and  **  J]fJJwlerT* 
if  he  or  any  other  perfon  who  is  intere/Ied,  executes  a  furrender  sfrZ£ntUm 
or  a  rekafe  %of  his  interejl,  he  may  be  examined  as  a  .witnefs  to 
efbblifh  the  will,  though  the  perfon  to  whom  the  furrender  or 
rdeafewas  offered  to  be  made,  refund  to  accept  of  it. 

And  in  this  cafe  a  perfon  who  had  fold  an  eftate,  but  with*  BsftVjrr. 
out  a  covenant  for  a  good title  or  a warranty,  was  allowed  to  be  Greenibte. 
a  witnefs  to  prove  the  title  of  the  vendee.  *       '  ***• 

io«  An  beir-appbrent  maybe*  witntfs  to  pn?ve' the  tide  of  Smith  r. 
land*  but  a  rtmaindcr-man  cannot,  for  he  has  a  prefent  eftate  JJjf**?*' . 
in  the  land;  but  the  heirfhip  of  die  heir  is  a  mere  contin-  8iUu  *** 
gency.    Here  the  cafe  was,  The  heir  of  a  bankrupt  was 
brought  to  prove  a  debt  due  to  him  in  an  action  by  theaffignee, 
and  an  obje&ion  was  taken  to  his  evidence,  that  the  furplus 
of  the  real  eftate  (which  is  only  to  come  in  aid  of  the  per- 
icytial) being  to  go  to  the  bankrupt  and  his  heir,  that  the  heir 
by  fwearing  as  to  the  perfonal  eftate,  has  die  benefit  that  he 
discharges  the  real  eftate  as  to  fo  much;  but  the  Chief  Juftice 
over-ruled  the  obje&ion,  as  too  remote  a  contingency. 

11.  To  prove  that  a  name  fubferibed  to  a  will  was  forged,  Coodtkkex 

a  clerk  of  the  Po/t-Office  accuftomed  to  infpeft  franks  for  the  ^jj^*1  T# 
detection  of  forgeries,  was  called  to  prove  that  the  hand-  4  Term  Rep. 
writing  fubferibed  to  a  will  was  an  imitated  hand,  and  not  a  497. 
natural  one;  and  alio  to  prove  that  two  hands,  fufpeded  to 
be  imitated  hands,  were  written'by  the  fame  perfon. 

12.  u  Hearfay-declarations  as  to  the  perfon  who  was  feifed, 
u  or  whether  lands  are  parcel  or  not  parcel,  are  in  many  cafes 
44  adroiffible  evidence." 

As 
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Holiday  t.  As  where  the  leflor  claimed  asdevifce  in  remainder,  under 
NT>h^  Oe  a  w'"  ma^c  twenty"^cvcn.years  before,  under  which  tbereliad 
3  quot.X»Tera  *>ccn  no  pofeQion,  and  thierefore  fcilin  in  the  devifor  was  ne- 
kcp.  si>  ceflary  to  be  proved*  a  witnefc  ww  .cajled,  who  fwore  to  de- 

claration ef  the  tenant  at  .that  time  irt  pofleffion,  that  i#  bdi. 
as  tenant  to  the  devifir :  it  was  obje#cd  that  thjs  was  mere 
hearfay-evidence,  made  by  a  perfon  not. upon  bath:  but  the 
court  hqld  k  to  be  good  evidence. 

DaricsY.  So  where  the  queftion  was,  Whether  a  certain  tenement 

Pcircc.  was  parcel  of  die  lands  of  BukhyJiuIUn  in  Cardiganjbirt,  or 

sTermRcp.50.  £^  ;n  t|jC  fcmc  county,  declarations  by  die  tenant  who  had 
rented  both  farms,  but  was  then  dead,  that  he  rented  the  two 
parcels  of  land  of  different  landlords,  and  that  the  locus  inqw 
was;  parcel  of  one  of  them,  ftall  be  admiffible  evidence  to 
ascertain  of  which  of  them  tilt  Iqcui  in.quo  is  part. 

S.  OF  THE  VERDJCT,  JUDGMENT,  AND 

WRIT  0F  ERROR*  WRIT  OF  POSSESION, 

AND  OTHE&  PROCEEDINGS. 

;•,.  ^     I.   OF   THE.  VMDICT. 

1.  ((  In  ejectment  the  plaintiff  fliall  always  recover  ac- 
^couding^^e  title  which  ^jnakg&oujt*  though  not  con- 
«  fifient  with  that  ftated  in  the  declaration." 

Ante  447.  As  in  the  .cafe  of  Bedford  ex  dim*  Carrutbers  v.  Dentin, 

anu  447,  where  the  plaintiff  having,  a  title  to  but  five  .years 
yet  declared  for  feven*  recovered  notwithftandtng,  according 
to  his  title. 

So  the  plaintiff  may  declare  for  any  number  of  acres,  and 
recover  fo  many  only  as  he  proves  a  title  to. 

2.  "  If  the  declaration  in  ejedment  goes  for  feveral  riisp, 
44  and  there  is  a  general  verdid,  though  the  declaration  is 
"  bad  as  to  part,  yet  the  plaintiff  may  recover  for  the  re- 
u  roainiier." 

Wood  v.  Payne.  .As  where  the  declaration  was  for  a  mefliiage  or  tenement, 
Cro.  Eliz.  186.  and  four  acres  of  land  belonging  to  the  fame,  and  there  was 
a  general  verdiA;  on  a  motion  in  arreft  of  judgment  it  was 
decided,  That  though  the  declaration  as  to  the  firft  part  for  a 
mefluage  or  tenement  was  bad  for  uncertainty,  yet  it  was  held 
to  be  good  as  to  die  four  acres,  which  could  not  be  (aid  to 
belong  to  any  houfe.  But  the  damages  and  cofts  being  entire, 
x  it.  was  held,  that  the  plaintiff  could  not  have  judgment  as  to 
them. 

3.  In 
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3.  In  a  rtcovcry  in  eje&ment  of  -one  hundred  acres  of  Anon, 
land,  twenty  of  pafture,  &c.  without  mention*  of  any  htmfe  Dyer  47.  a. 
or  garden,  it  ypas  neverthelefs  held  .that -the  plaintiff  fliould 
recover  all  the  ere&ions  thereon. 

a.  OF  THE   JUDGMINT   AND   WRIT  OF   *ftRQR. 

1.  The  cafual  ejedfor  can  in  no  cafe  ^nftfcia  judgment.      Hooper  v.TXale. 

I  Stra.  531. 

2.  Though  the  plaintiff  has  had  a  judgment  regularly  ob-  Dobbs  ▼.  Paffer. 
fcined,  If  hchas  not  loft  a  trial,  the  court  will  fet  it  afide  upon  *  Stra  975- 
payment  of  cofts  and  taking  notice  of  trial;  for  though  the 

defendant  mayafterwards/bring  ^iiejedment,  yet  change/ of 
poffeffion  in  confequence  of  the  plaintiff's  judgment,  maybe 
of  great  loft  and  inconvenience  to  the  defendant;  as  felling  of 
timber,  csV. 

3:  By  flat.  16  Car.  2.  c.  8.  /  17.  «**  If  the  defendant  in 
"  eje&ment  brings. a  writ  of  error,  he  (hall  be  bound  to  the 
u  plaintiff  in  fuch  reafonable  fum  as  the  court  (hall  think  fit." 

This  furrt  is  gerteradly  double  the  rent.  4  aurr.  *5«*. 

u  Under  this  ftatute  the  defendant  is  intitled  by  law  to  his 
"  writ  of  error,  if  he  offers  to  become  bound  as  the  ftatute 
«  directs." 

Therefore  where  iri  this  cafe  the  leflbr  of  the  plaintiff  fwbre  Evan  Thomaa 
that  the  defendant  was  infolvent,  and  alfo  that  be  had  a  mort-  ▼•  Ooodtide. 
gage  againft  the  land  to  more  than  it  was  worth,  yet  the  court  4  Bttrr  *501' 
held  the  defendant  intitled  to  his  writ  of  error,  he  becoming 
bound  in  double  the  rent. 

And  by  the  fame  ftatute,  "  In  cafe  judgment  be  affirmed 
cc  upon  a  writ  of  error,  the  court  may  award  a  writ  of  in- 
"  quiry  as  well  of  the  mefne  profits  as  of  the  damages  by 
"  reafon  of  any  waftc  committed  after  the  firft  judgment." 

Though  in  this  cafe  where  the  defendant  brought  a  writ  of  Wharrod  v. 
error  in  parliament  upon  a  judgment  in  eie&ment,  the  court  S"™1*- 
obliged  him  to  enter  into  a  rule  not  to  commit  wajie  or  deftrufiion  3    urr"  *  *3' 
during  the  pendency  of  the  writ-,  and  he  juftified  in  400I. 

4*  A  writ  of  error  cannot  be  fued  out  in  the  name  of  the  a  Burr.  757. 
cafual  eje&or.  * 

And  if  judgment  has  been  figned  againft  the  cafual  ejector  George  ex.dim. 
by  default,  when  plaintiff  moves  for  leave  to  take  out  execu-  S™Alcy  v* 
tion  againft  the  cafual  eje&or,  is  the  time  when  the  landlord,  %  ^j  ,*$; 
if  he  brings  a  writ  of  error,  is  to  (hew  that  as  a  caufe  why 
the  plaintiff  thould  not  have  leave  to  take  out  execution;  and 

if 
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if  he  then  omits  it,  and  leave  it  given*  the  amomai  will  art 
befetafidc. 

4*  "  Nothing  (hall  be  affigned  for  error  which  will  make 
u  it  neceflkry  to  go  again  into  the  title  of  the  lauds." 

For  where,  after  judgment  for  the  plaintiff,  error  was 
affigned,  that  the  leflbr  of  the  plaintiff  was  fcifed  in  right  of 
his  wife,  and  that  (he  was  dead  before  judgment,  and  that  fe 
the leafe  was  determined;  it  was  adjudged,  That  as  the  error 
depended  upon  the  death  of  one,  not  party  to  the  fuit,  tbtk 
could  not  be  allowed;  for  the  plaintiff  might  iky  that  the 
leflbr  was  fcifed  in  his  own  right,  or  the  tike,  and  fo  the  tide 
would  be  to  be  re-examined  on  a  writ  of  error* 


I 


Withers  «» 
Harris. 
Salk.  ajt. 


3.   OF  THE  WRIT  OF  POSSESION. 

I  ft.  If  die  leflbr  of  the  plaintiff  has  judgment  in  eje&* 
ment,  it  is  to  recover  the  term,  upon  which  an  babirt jacks 
ptffijftontm  iffues  to  the  fheriff,  td  put  the  plaintiff  into  pott 
lion. 

a.  But  if  a  year  and  day  pals  after  judgment*  the  pbinfiff 
cannot  have  an  babirt  facias  ptjpjfumtm  without  *Jcirtf#fa 
firft  iffuing. 

r  Where  the  leflbr  of  the  plaintiff  died  in  die  vacation, 
nd  the  writ  of  poffeffion  was  taken  out  after  his  death,  but 


Doe  ex  dim. 

Beyer  ▼.  Roe.    and 

4  Burr.  1970.    TO,  tufted  of  the"  laft  day  of  the  preceding  term,  and  fcofff- 
reached  die  dme  of  his  death,  the  writ  was  held  to  be  regain. 


t  Wilf.  1)0. 
Koke  y. 
Wyndham. 
X  Stra.  604* 

Doe  ex  dim. 
Iaicsj  ▼•  Ful- 
ford. 
sBurr.  1177. 


4*    OF   THE   COSTS. 

li  If  the  leflbr  of  the  plaintiff  Is  an  infant,  the  court  will 
on  motion  ftay  proceedings  till  he  gets  fomebody  to  eater  into 
a  rule  to  pay  defendant  his  cofts,  u  defendant  has  a  venfifli 
an  infant  not  being  liable  to  cofts. 

*.  Where  the  leflbr  of  the  plaintiff  lived  in  Irtkna\  the 
court  ftayed  the  proceedings  till  he  had  given  fecurityfbr  pay- 
ment of  cofts,  though  the  eje&ment  was  brought  under  the 
dire&ion  of  the  court  of  chancery,  and  fecurity  had  beta 
already  given  there  for  40L 

3.  «  Though  the  leflbr  of  the  plaintiff's  tide  is  atanewlf 
"  yet  the  court  will  not  ftay  proceedings/' 

As  where  his  title  was  as  tenant  for  life^  and  it  appesri? 


life, 

tbat  be  was  dead,  defendants  applied  to  ftay  the  proceedings; 


Thraflout  ex 

dim.  

Is^io?"7  *** the  court  r(/ufe<*  *c  motion,  as  the  plaintiff  had  aright 
,  to  proceed  for  .damages  and  cofts;  but  they  obliged  him  w 

find  fecurity  for  cofts* 
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4.  If  there  is  an  ejefiment  againft  feveral,  and  the  plaintiff  Jonto  »• 

is  aonfuited,  he  may  pay  the  colls  of  the  nonfuit  to  which  of  H^Pcr-       . 
the  defendants  he  pleafes.  gbm' i<§-  • 

5.  By  ftat,  8  &  9  ^T.  3,  c  11.  u  In  eje&ment  againft  fe- 
41  vend,  if  any  one  or  more  is  acquitted  by  verdift,  he  (halt 
*  recover  his  cofts  againft  the  plaintiff,  unlets  the  judge  (hall 
"  certify  in  open  court  that  there  was  good  caufe  for  making 
<c  fuch  perfon  a  defendant**     ' 

5.   OF   BRINGING   A   SECOND   EJECTMENT. 

1.  The  plaintiff  may  bring  a  fecond  ejedment  for  the  lame  Anas, 
lands;  but  unlefe  it  appears  to  the  court  that  there  is  good  Mk»*ss*   . 
ground  for  bringing  fiich  fecond  eje&ment,  the  court  will  ftay  ^St^  *" 
proceedings  until  tht  cofts  0/  tbefirft  are  paid.  \  stn.  554. 

Doe  v.  AHIob. 

As  where  it  is  done  merely  for  vexation,  or  there  is  any  1  Term  &ep. 
thing  fraudulent  in  the  proceedings.  r9t* 

And  though  the  leffor  of  the  plaintiff  had  negleded  in  the  S^J^, 

former  eje£tments  to  enter  into  the  confent-rule,  yet  proceed-  i*w. 

ings  were  flayed  until  payment  of  cofts*  *  Black,  Rtp. 

1180- 

"  But  where  the  plaintiff  does  fhew  fome  good  and  fatif-  ^kh  a  ^m- 
"  feftory  grounds  to  the  court,  he  may  be  allowed  to  bring  n^^^m  **" 
u  the  fecond  ejedtment  without  paying  the  cofts  of  the  fir  ft."  %  Black  Rep. 

1704. 

As  where  the  plaintiff  declared  on  one  demife,  but  after-  short  ▼  Kinj. 
wards  finding  it  neceflary  to  join  truftees,  he  ddnrered  a  new  ■  Str».  681, 
ejedment,  the  court  allowed  it  without  payment  of  cofts. 

<(  But  a  rmftake  alone  feerns  not  to  be  fufficient  to  exempt 
u  the  plaintiff  from  payment  of  cofts." 

For  where  Lord  Coning fly  brought  an  ejc&ment,  and  had  Ld.Coniqgfoy'i 
a  rule  for  a  trial  at  bar,  and  finding  it  to  be  on  a  wrong  demife, cafc 
deliirered  new  eje&ments;  and  coming  again  for  a  trial  atIM***5*** 
bar,  the  court  refufed  to  grant  it,  but  on  payment  of  the  cofts 
of  the  former  ejedment. 

u  And  though  there  may  be  fome  difference  ^s  to  the  par- 
u  ties  in  the  eje&ments,  yet  if  the  quefthn  and  title  istbejame, 
u  the  cofts  of  the  former  ejedhnent  fhall  be  paid  before  the 
u  fecond  is  fuffered  to  proceed." 

As  where  an  eje&ment  had  been  brought  under  the  demife  Doe  ex  dm,  « 
of  the  hufband  and  * -ife,  and  the  plaintiff  had  been  nonfuit*  Duchcfs  of 
ed;  and  after  the  hofband's  death  the  wife  brought  a  n^  H^{j^v' 
tte&menr,  the  court  ftayed  proceedings  in  it  till  the  cofts  of  2  $lnu  u"5ae 
the  firft  ejectment  were  paid, 

a-  After 
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2.  After  a  verdift  in  qeftment  and  Judgment  for  thejiain- 
tiff,  if  the  defendant  brings  a  writ  of  error,  he  ihaH  not  be 
allowed  to  bring  an  ejedment  until  toe  hat  quitted  poffibn, 
or  the  tenants  have  attorned  to  the  plaintiff  fo  that  Aeplain- 
'  tiff  is  in  pofleflion,  and  he  out;  for  if  the  plaintiff  ia  tfaefrft 
eje&ment  was  to  gee  judgment  in  this  laft  eje&ment,  thgc 
would  be  two  judgments  for  the  fame  thing;  but  if  die  de- 
fendant goes  on  a  different  tit)e,  proceedings  will  not  be  ftaytd 
in  the  fecond  eje&ment. 

6.    OF   TRESPASS   FOR   THE   MESNE   PROFITS. 

I.  "  The  verdia  in  ejectment  having  cftaWiflied  the  right  i 
((  of  the  plaintiff;  from  the  time  that  his  tide  accrued,  4c 
"  defendant  is  a  trefpafler,  and  the  plaintiff  entitled  to  mner 
"  from  him  the  damages  for  his  unjuft  pofleflion,  equal  tothe 
c(  value  of  the  lands  during  mat  time.  This  is  done  by  m 
u  adion  of  trefpafs^  the  damages  in  eje&ment  being  mkf 
"  but  one  (hilling." 

But  it  feems  to  be  a  point  not  clearlv  fettled,  how  modi 
the  plaintiff  is  entitled  to  recover  for  trie  mdhe  profits. 

DcCoftt  ▼.  In  this  cafe  it  is  held,  That  the  plaintiff  is  not  bound  d 

Atkynt.  claim  the  mefne  profits,  only  from  tbe  time  of  tbe  demfe;  feci 

HfflE7o  **"  *  ne  Proves  n'$  **^c  to  navc  accruc^  befire  t bat  thru,  and  pirn* 
BuUct  n .  p*  87. tnc  defendant  to  have  been  longer  in  pofleffion^  he  fall  kpJ 
"  ver  antecedent  profits. 

ibid,  and  But  in  fuch  cafe,  if  the  plaintiff  goes  for  time  hefon  i 

7,  Burr.  667.     dtmife  laid  in  the  declaration  in  eje&ment,  the  defendant  is 

liberty  to  controvert  bis  title,  but  if  he  jgoes  only  for  tBeriffl 

from  the  demife  laid,  the  record  of  the  recovery  in  ejefln 

is  conclufive  evidence  of  die  plaintiff's  title  from  that  ti 

Collingwood  &  and  cannot  be  controverted ;  and  in  fuch  cafe  it  is  fufide 

Ramfcy  v.  fere-  for  the  plaintiff  to  produce  the  judgment  in  ejeftroent,  a 

^sS^r11"1'*   thc  writ  of  P0**00  executed :  fo  againft  a  precedent  occ 
339*      .pjer  we  recor(j  is  no  evidence,  and  therefore  againft  him 
plaintiff  muft  (hew.  and  prove  a  title. 

"  So  with  regard  to  pofleffion  another  doubt  arifes." 

In  this  cafe  it  is  held,  That  the  plaintiff  will  be  entitled 
recover  thc  mefne  profits  only  from  the  time  he  can  proi 
himfclf  to  have  been  in  a&ual  pofleffion;  and  therefore  if 
man  makes  his  will  and  dies,  the  deviffe  will  not  be  entitl 
to  the  profits  till  he  has  made  an  a&ual  entry. 

a  Roll.  Abr.  On  the  other  hand,  it  is  laid  down,  That  when  the  pla* 

Title  Trefpaft    tiff  has  once  made  an  a&ual  entry,  that  that  will  have  relation 
per  Relation.  ^ 


Stanynonght  v. 

Cofins. 

%  Barnes  367. 
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lation  to  the  time  of  his  title  accrued,  b  that  ha  may  rteever 
the  mefhe  profits  from  that  time. 

But  however,  if  a  fubfequent  entry  has  a  relation  back  to  Boiler  N.  P. 
the  time  of  the  plaintiff's  title  accrued,  yet  the  defendant  may  **• 
plead  the  ftatute  of  limitations,  and  fo  protect  himfelf  from  all 
but  the  laft  fix  years. 

2.  This  .action  of  trefpafs  for  the  mefne  profits  may  be  Aflyn  ▼.  Par* 
brought  either  by  the  nominal  plaintiff  in  ejcftmmt^  or  by  the  kyn. 

leffor  of the  plaintiff  himfelf^  even  in  the  cafe  of  a  judgment  by  *  Burr.  66j. 

default  againft  the  cafuai  ejector;  but  if  the  action  is  brought 

by  the  nominal  plaintiff  in  ejectment,  the  court  wfll,  llponB,lIlc^N•p•,^ 

application,  ftay  proceedings  uUfecurity  is  groin  for  gnfuxring 

the  cofts. 

3.  If  one  Unant  in  common  recovers  in  ejeftment  againft  the  doodtitte  v. 
other,  he  may  maintain  an  action  of  treJpafe  for  the  mefne  Toamfe. 
profits.;  though  the  contrary  doctrine  is  expreftly  laid  down  in  3  wat  nf* 
Litt.f.  323.     Co.  Lift.  199. 

4.  Where  the  judgment  is  againft  the  tenant  in  poJMion^  4nd  Thorp  ▼.  Fry. 
die  action  of  trefpaft  is  brought  againft  him>  it  feems  lufficjerit  2^J^*A 
to  produce  the  judgment,  without  proving  the  writ  of  execution  Jr** 
executed;  becaufe  by  entering  into  the  rule  to  confe&*  the  de- 
fendant is  eftopped,  both  as  to  leflbr  and  leflee,  fo  that  either 

may  maintain  trefpafs  without  proving  an  actual  entry:  but 
where  the  judgment  was  againft  the  cafuai  ejeflor,  and  fo  no 
rule  entered  into,  the  leflbr  fliall  not  maintain  trefpafs  without 
an  actual  entry,  and  therefore  ought  to  prove  the  writ  of  pof* 
feffion  executed. 

In  trefpafs  for  the  mefne  profits,  if  the  judgment  has  been  Jefferiet  ▼. 
againft  the  cafuai  ejector,  and  no  writ  of  poffeflion  executed,  *>yfon* 
the  defendant  in  poffeflion  may  controvert  the  tide,  if  he  has  *  Stra* 9^ 
not  been  made  a  defendant  in  the  ejectment,  and  bad  a  verdict 
againft  him,  and  therefore  the  recovery  in  ejeftment  is  not 
againft  him  conclufive  evi<L/ice. 

5.  In  trefpafs  for  the  mefne  profits  againft  the  tenant  in  pof-  Holdfmft  ▼. 
feffion  after  a  recovery  in  ejectment  by  default  againft  the  Morris. 
cafuai  ejector,  the  tenant  cannot  pay  the  money  into  court)  for*  w"£  llS* 
the  action  is  for  a  tortious  occupation  from  the  time  the  tenant 

had  notice  of  the  title  of  the  leflbr  of  the  plaintiff 

6.  Where  this  aclion  is  brought  after  a  judgment  by  defauh  Bancr  N#  p#  * 
againft  the  cafuai  ejector,  it  is  ufual  for  thd  plaintiff  to  recover  88. 

the  cofts  of  die  ejectment  as  well  as  the  mefne  profits. 
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CHAPTER    X. 

The  A6Uon  of  Slander. 


SLANDER  is  the  defaming  a  man  in  his  reputation,  hf 
fpeaking  or  writing  words  from  whence  any  injury  in  cha- 
racter or  property  arifes,  or  may  arife,  to  him  of  whom  the 
words  are  ufed. 

Cafe de LibeUli     Slander  may  be  committed,   ift,  Bjr  words:    2dly,  By 
Ft™fia»  writings  which  is  called,  by  libel  infcripUs  :  3dly,  By  f*£han> 

5  v*  or  reprefentations  of  that  fort,    which  is  called  libel  fm 

Jcriptis. 

In  treating  of  this  a&ion  I  (hall  firft  confider  each  fpedes 
of  flander  now  laid  down  in  its  order,  and  the  rules  of  coo- 
ftru&ion  adopted  by  the  courts :  2d,  The  pleadings:  3d,  The 
verdi&,  judgment  and  cofts. 

1.  OF  SLANDER  BY  WORDS, 

Words  for  which  this  a&ion  may  be  maintained  are,  either 
fuch  as  are  in  themfelves  actionable,  or  fuch  as  become  lb  \rf 
reafon  of  fome  fpecial  damage  arifing  from  them. 

ift,    OF   WORDS  IN   THEMSELVES    ACTIONABLE. 

Thefe  are,  ift,  Which  bring  a  man  into  any  danger  of 
legal  punifhment;  as  to  (ay,  "That  he  poifoned  another  :* 
adly,  Which  may  operate  to  exclude  a  man  from  fociety »  as 
to  fay,  «  That  he  hath  an  tnfefiRAs  difcafe  :"  3dly,  Which- 
injure  a  man  in  his  trade  or  profeffion;  as  to  call  a  trader  % 
bankrupt :  4thly,  Which  charge  a  man  in  a  public  capacity 
.  or  office  with  principles  inconfiftent  with  his  office;  as  to  fiy "! 
of  zjuftUe  of  peace  «  that  he  was  a  Jacobite,  and  for  bringing 
in  the  pretender/1 


I.    OF   WORDS   ACTIONABLE,    FROM   THEIR   BRINGING 

THE   PERSON   OF    WHOM  THEY  AR*  SPOKEN  TO 

THE   DANGER  OF    LEGAL  PUNISHMENT. 

I.  "  Thefe  words  muft  charge  a  faff  to  have  been  committed  1 
"  for  to  charge  a  man  with  bad  or  evil  intentions^  is  not  luf- 
«  fLient." 

As 
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As  where  the  defendant  laid  of  the  plaintiff,  «  He  is  a**tonv.  Allen, 
brawler  and  quarreller,  and  gave  his  champion  counfel  to  kill 4  Ca<  **•  k# 
me,  and  then  fly  the  country  " .  thefe  words,  were  adjudged  not 
to  be  aflionable,  for  they  charge  no  fad  committed,  and  the 
purpofes  or  intentions  of  a  man  without  a&on  are  not  punifli- 
able  by  law. 

So  where  die  words  were  "  He  is  a  troublefome  fellow,  Mind's  cafe, 
and  I  doubt  not  to  fee  him  indi&ed  at  the  next  affizes  forHmt»  **• 
fheep-ftealing;"  thefe  words  were  adjudged  not  to  be  a&ion- 
able,  as  not  charging  the  party  with  any  fa£fc  committed. 

"  For  the  words  fhould  import  fome  degree  of  guilt" 

So  that  to  fay  a  man  is  in  gaol  for  dealing  a  horfe,  is  not  Sfcwird  ▼. 
a&ionable;  for  the  perfon  might  be  innocent,  and  the  words  ^£p* 
only  import  his  being  in  on  fufpicion. 

But  in  this  cafe,  when  the  words  were  of  the  fame  import,  Beavtrv.Hidct. 
u  he  was  put  into  the  round-houfe  for  ftealing  ducks  at  Crew-  *  waf-  *°°» 
u  land:9*  the  plaintiff  had  a  verdid,  and  on  a  motion  in  ar- 
fcft  of  judgment,  the  court  held,  That  he  fhould  recover,  the 
jury  having  found  them  to  befajfe  and  malicious.  . 

u  On  this  ground  adjeSfive  words  are  a&ionable  or  not,  ac- 
"  cording  as  they  prefume  an  afl  committed  or  not*99 

As  where  the  words  laid  were,  u  he  is  a  perjured  *£/Bnttri<ige*»cilc. 
knave:"  that  diftin&ion  was  taken;  fo  that  if  one  calls  ano-  4C*#  **•*• 
ther  fiditious  or  tbievijb  knave,  thefe  words  are  not  a&idn- 
able,  for  they  only  import  an  inclination  to  fedition  qr 
theft,  not  that  the  party  ever  Was  guilty  of  either;  but  the 
word  perjured  imports  an  ad  committed,  and  fo  is  a&ion- 
able. 

2.  « It  is  not  neceflary  to  make  words  a&ionable  under  this  Finch's  Law* 
ct  head,  that  they  endanger  the  perfirCs  life,  or  charge  him  >*& 
w  with  felony,  for  to  charge  him  with  any  leffer  crime,  for 
li  which  he  is  liable  to  pro/ecutiony  is  a&ionablc:  as  to  fay  he 
u  hath  gone  about  to  get  poifon  to  kill  the  child  that  fuch  a 
tt  wom*i  goeth  with  (which  is  no  felony)  yet  thefe  words  are 
44  aaionable." 

So  where  the  words  were,  "  You  are  a  thief— Of  what  ?  Morgan  ▼.  wa. 
of  every  thing :"  thefe  were  held  to  be  afiionable,  though  the  ^J?** 
theft  might  be  of  what  wa*  no  felony ;  as  apples  from  a  tree,      ira*  *4** 
for  that  the  court  would  intend  it  to  be  of  every  thing  of 
which  he  could  be  a  thief. 

And  Note,  That  where  a  perfon  had  been  a  thief,  but  a  Cuddingtw  v. 
general  pardon  of  all  felonies  had  parted,  of  which  he  had  Sri?'ni" 

K  k  %  taken  Hob'  **• 


4*1 


Snagr.  Gee. 
4  Co.  1 6.  a. 


Taylor  ▼. 

Packins 

Hill.  4  Jac. 

B.  JL 

Crnttal  ▼. 

Horner. 

Hob.  119. 

Jamet  ▼.  Rut* 

lecb. 

4  Co.  17.  a. 
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taken  the  benefit,  an  J  a  perfon  afterwards  called  him*  Thief," 
the  vrt>rds  were  held  to  be  actionable,  he  being  cleared  of  all 
guilt  t>y  the  pardon. 

3.  a  Though  the  words  may  import  a  charge  of  felony,  jrt 
"  if  it  appears  that  the  fa  ft  charged  could  mt  have  bapptmi) 
"  this  ?£ion  will  not  lie." 
# 

As  where  the  plaintiff  dechred  that  the  defendant,  few& 
a  wife  then  living,  faid  of  the  plaintiff,  a  He  haskMednij 
wife,  he  is  a  traitor :"  on  demurrer  the  words  were  a^udgej 
not  to  be  a&ionable,  for  that  the  wife  being  living,  the  plaintiff 
could  ntver  be  brought  into  danger;  and  ft>  the  words  were 
vain,  and  no  fcandal. 

The  fecond  dais  of  a&ionaMe  words  are, 

a.    WORDS   WHICH   OPERATE    TO   EXCLUDE  A  MAN  FROM 
SOCIETY. 

As  to  lay  of  a  man  that  u  He  is  a  leper*  or  hath  gtfta 
ltprofy,"  is  a&ionable ;  for  "  a  leper11  Audi  be  remowd  fm 
the  fociety  of  men  by  a  writ  de  Uprofo  amovendo.  1  M> 
Ab.  44. 

So  where  the  words  were,  "  He  is  full  of  the  pax;  I  nar- 
vel  that  you  will  eat  with  him  :  thefe  words  were  adjudged  to 
be  a&ionable. 


Carfiake  r.  /Jut  the  words  muft  charge  the  perfon  with  having  fucb& 

Maplcdoram.  order  at  the  time  of /peaking  the  words;  for  if  not,  the  W* 
rTcrm  Re**" 3'  **  not  °Per*te  to  exclude  the  perfon  from  fociety :  as  ufe 
473*  P'     bath  given  the  bad  diforder  to  {everal,"  is  not  actionable,  a 

not  fpoken  in  the  prefent  tenfe. 


Taylor  v.  Hall 
a  Stra.   1189. 


So  where  the  words  were  «  That  he  hod  bad  the  per" 
they  were  held  not  to  be  a&ionable;  for  it  i9  avoiding  him  fa 
fear  of  contagion,  and  refufing  to  keep  him  company;  that** 
the  legal  notion  of  damage ;  and  when  he  is  cured,  thefe  in- 
conveniences will  not  attend  him ;  and  for  that  judgment  was 
arretted.  , 

The  third  clafe  of  words  in  themfelves  a&ionable  are, 


Day  t.  Buller. 
3  MBit  jo* 


.£   WORDS  WHICH  INJURE  A  MAN  IN  HIS  TRADE  OR  P*°"  | 

f  FESSION.  J 

,1.  As  where  the  words  were  fpoken  of  an  attorney! 
cc  What,  does  he  pretend  to  be  a  lawyer  ?  He  is  no  more  1  \ 
lawyer  than  a  devif:"  thefe  words  as  fcandalizing  him  ia  I*  ! 
profeffion,  were  adjudged  to  bcafliomMcw 

So 


BLANDER.  499 

S»  If  out  fays  of  a  mcrchartt,    a  He  i?  a  btokmpAy  4  Co.  19.  *• 
knave,"    or    "  That  he  will  be  a  bankrupt  within  two 
days,"   or  fuch.  like  infinuations  j   thefe  words  are  action- 
able. 

«*  And  words  tantamount,  as  conveying  implied  (Under 
tt  (hall  be  deemed  aCtionable." 

A9  where  tbe  words  were,  "  You  are  a  forry  fellow  and  a  Stamon  y. 
rogue,  and  compounded  your  debts  for  five  (hillings  in  the  V^?  7*. 
pound :"  thefe  were  held  to  be  actionable  when  fpoken  of  a  * 

trader,  being  tantamount  to  calling  him  bankrupt* 

2.  "  When  words  are  ufed  to  any  perfon  which  are  appli- 
€(  cable  to  his  profeffion  or  calling,  and  tend  to  fcandalize  it, 
u  they  (bail  be  taken  as  applying  to  it,  and  be  adionable." 

As  where  Bjrehky,  the  plaintiff,  being  one  of  theattornies  Byrchlcy'i  cafr, 
or  clerks  in  court  of  B.  R.  and  fworn  to  deal  duly  without  *  Co*  **• 
corruption  in  his  office,  tbe  defendant  fpeaking  of  the  plain- 
tiff's manner  of  dealing  in  his  profeffion,  faid  to  Byrcbley, 
**  You  are  well  known  to  be  a  corrupt  man,  and  deal  corrupt- 
ly :"  thefe  words  were  adjudged  to  be  a&ionable,  as  {tender- 
ing him  in  his  profeffion,  to  which  the  words  referred)  for 
ferm  relatus  adperfrnam}  intelltgi  debet  conditione  perfbna, 

The  laft  fpecies  of  words  in  ibemfelves  a&ionable  are, 

4-    WORDS  SPOKEN  IN  DEROGATION  OP  A  PERSON  IN  ANY 

OFFICE  OF  DIGNITY,   TRUST,   OR  PROFIT;  Ife 

As  public  officers,  magiftrates,  &c,     Under  which  head 
ay  be  considered  Jean*  ' 
other  eminent  perrons. 


may  be  con&iered  fcandalum  magnHfum}  or  flander  of  peers,  or 
rfon 


I.  tt  With  regard  to  this  head  it  is  to  be  obferved,   that 

*  words  may  be  actionable  with  regard  to  thefe,  which  would 
cc  not  be  held  fo  in  the  caft  of  a  common  perfon/' 

As  where  the  words  were  ufed  of  the  Marquis  of  f)orcheJlery  Proby  v.  Marq 

*  My  lord  is  no  more  to  be  valued  than  the  dog  that  lies  of  Dorchcfter, 
"  there;"  thefe  words  were  held  to  be  actionable,  '  *  ^d*  «3- 

<c  So  in  the  cafe  of  a  common  perfon,  words  importing 
cc  merely  bad  inclinations,  are  not  actionable  (ante  496);  but 
**  it  is  otherwife  in  the  cafe  of  public  perfons  or  magiftrates*9 

For  where  the  plaintiff  declared,    that  being  zjuftice  o/Howt.  Prina, 
pease  and  deputy-lieutenant,    and  having  ferved  as  knight  of  SaUt«  $94- 
the  fhire   for  the  county  of    Gloucejhr,    and  intending  to 
ftand  candidate  for  it  again,     the   defendant  faid   of   him, 
**  tie  is  a  Jacobite,  and  for  bringing  in  the  pretender  and 
popery  to  deftroy  our  nation:"    thcie  words,    which  only 

charged 


Stuckley  ▼, 
Billhead. 
4  Co.  16.  a 


Onflow  ▼. 

Horne. 

3  Wil£,  177* 
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charged  inclinations  and  principles,  were  held  to  be  ac- 
tionable. 

Afton  ▼.  So  where  the  words  were  fpoken  of  the  plaintiff,  who  was 

Blagrave.         a  juftice  of  peace,    «  He  is  a  rafcal,  a  villain,  and  a  liar;" 
i  stra.  6 1 7.      {hey  were  held  to  be  a&ionable  when  applied  to  a  perfon  in  an 

1  &*  Raym#  officc  rf  truft  or  1*8**1' 
s  c. 

So  where  the  words  were  fpoken  of  Stuckley?  who  was  2 

juftice  of  peace  for  Devon/hire,  «  £r^i/rjrcoverethandhidedi 
felonies,  and  is  not  worthy  to  be  a  juftice  of  peace ;"  tte 
plaintiff  recovered,  for  it  was  againlt  his  oath  and  office, 
and  a  good  caufc  to  put  him  out  of  the  commiffion,  and  in- 
dict and  fine  him. 

2.  (C  But  where  the  words  do  not  charge  tr>e  perfon  in  fuck 
"  truft  or  office,  with  any  breach  of  his  duty  or  oath,  with 
€C  any  crime  or  mifdemeanor,  whereby  he  has  fufiered  any 
M  temporal  lofs  in  fortune,  office,  or  any  way  whatfocver, 
'<  but  are  fpoken  as  matter  of  opinion  as  to  fuch  perfon's  con- 
"  dud,  fuch  words  are  not  a&ionable." 

As  where  the  plaintiff  being  knight  of  the  fhire  for  the 
county  of  Surry,  the  defendant,  at  a  meeting  of  the  fire- ; 
holders  of  the  county,  ufed  the  following  words  :  c<  As  to  in- ; 
ftruding  Mr.  Onflow,  you  might  as  well  inftrud  the  winds; 
and  fhould  he  promife  his  affiftance,  I  fhould  not  exped  that 
he  would  give  it:"   thefe  words  were  adjudged  not  to  be 
aftionable,  as  charging  no  crime,  but  being  merely  matter  | 
of  opinion ;  and  per  Lord  Chief  Juftice  De  Grey,  U  impute  » 
any  man  the  mere  defttt  of  moral  virtue,  moral  duty,  *r  «Ugtf-  j 
tion,  which  renders  a  man  obnoxious,  is  not  acJzonabJey  fudiatj 
the  prefent  cafe,  which  is  merely  infinuating  a  doubt  of  Mr.  j 
Onflow9  %  honour. 

2.  But  a  diftinflion  is  to  be  obferved  when  the  words  ait 
ufed  to  a  perfon  in  an  office  of  profit,  and  when  in  one  of 
credit  only:  in  offices  of  profit,  words  that  impute  either  want 
of  under/landing,  of  ability,  or  integrity,  are  a£tionable;  bat 
in  thofq  of  cr/dit,  words  that  impute  want  of  ability  only  are 
not  adionable:  as  to  fay  of  a  juftice  of  peace,  "  He  baa 
afs ;  he  is  a  beetle-headed  juftice,"  is  not  actionable  ;  and  die 
reafon  is  that  a  man  cannot  help  his  want  of  ability ;  as  he 
may  his  want  of  honefty :  but  even  in  offices  of  credit 
Words  that  import  corruption  or  difhonefty  are  a&onable. 

4.  As  to  ad  ions  of fcandaltan  magnatum,  it  is  enaded  if 
ftar.  Weft.  a  That  if  any  one  flandcr  a  peer,  or  other  greal 
perfon,  that  he  (hall  be  punifhed  by  imprifonmentz**  arid  ty 
fiat.  2.  Rich.  2.  "  The  perfon  injured  may  in  a  ami  tad 
adion  recover  damages  for  the  offence." 


fc&.*95' 


a.  or 
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2.  OF  WORDS    KOT   IN   THEMSELVES    ACTIONABLE,    BUT 
WHICH   BECOME   SO   BY   REASON   OF    SOME    SPECIAL 
DAMAGE;    AS   LOSS   OF   PREFERMENT,  MAR- 
RIAGE,   &C. 

i.  For  the  Lofs  of  Preferment. 

As  if  a  divine  is  to  be  prefented  to  a  benefice,  and  one  to  4  Go.  17.  a. 
defeat  him  of  it,  fays  to  the  patron  cc  That  he  is  an  heretic, 
or  a  baftard,  or  that  he  is  excommunicated;"  by  which  the 
patron  refufes  to  prefent  him,  and  he  lofes  his  preferment,  he 
may  have  his  action  for  that  (lander. 

So  where  the  defendant  (aid  to  the  plaintiff  ( who  was  fon  Baojfter  ▼. 
and  heir  of  his  father)    **  That  he  was  a  baftard;"   an  Swifter, 
aflion  was   adjudged  to  lie,  for  it  tended  to  disinherit  him  dt*  *  Co* ,7% 
of  the  lands  which  would  defcend  to  him  from  his  father: 
but  it  was  further  refolved,  That  if  the  defendant  pretended 
that  the  plaintiff  was  a  baftard,  and  be  bimfelf  the  ru*t  beir> 
bo  a&ion  lies,  for  it  is  a  claim  a  right. 

"  And  in  fuch  cafe  it  feems  not  ijeceflkry  that  the  damage 
"  anting  from  the  words  be  certain  and  immediate^  for  if  it  be    ' 
u  probable  and  remote^  it  will  maintain  the  a£tion* " 

As  where  the  a&on  was  for  calling  the  plaintiff  a  baftard  ;  vngfan  v. 
ind  it  was  moved  in  arreft  of  judgment,  that  he  fhould  (hew  Ellp.  J  3 

fane  fpecial  damage  from  a  prefent  title  and  pofieffion,  Cl«-  J**-  *'J- 
whereas  he  had  only  declared  that  his  grandfather  was  tenant 
in  tail,  and  his  father  had  divers  fons  livingf  of  whom  he  was 
die  youngeft ;  but  then  being  a  poffibility  that  be  might  inherit^ 
tnd  be  proving  that  he  bad  been  offered  a/urn  of  money  for  bis 
toffibility,  the  action  was  adjudged  to  lie, 

a.  For  the  Lofs  of  Bufinefs  or  Trade, 

As  where  the  plaintiff  declared  that  he  was  an  innkeeper,  L^tet  c*f*. 
ind  the  defendant  (aid  to  him,    "  Thy  houfe  is  infe&ed  with  £p>*  W*.  289. 
he  pox,    and  thy  wife   was  laid  of  the  pox;"  thefe  words 
rere  adjudged  to  be  a£tionable ;  for  it  was  a  difcredit  to  th$ 
daintift',  and  guefts  would  not  refort  thither, 

u  But  in  fuch  cafe  it  muft  appear  that  the  words  from 
1  whence  the  injury  may  arife,  were  ufed  in  a  conyerfation 
1  concerning  the  plaintiff9 s  trade  or  bujinejs.'* 

For  where  the  plaintiff  declared  that  he  was  a  trader,  and  savage  v, 
tut  the  defendant  (aid  to  him,  "  You  are  a  cheat,  and  have  Robcry, 
ten  a  cheat  for  divers  years,"  judgment  was  arretted,  after  Salk«  69* 

a  verdidt 
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a  verdift  for  the  plaintiff,  in  not  appearing  that  then  was  i 
colloquium  ef  the  plaintiff's  track  at  the  time*  -    -  *    : 

u  Though  where  the  words  muft  clearly  refer  to  the  pLun- 
11  tiff's  trade  or  calling,  they  {hall  be  actionable  though  no 
"  colloquium  is  found." 

ReeTe  v.  As  where  die  plaintiff  was  a  malfter  and  dealer  in  corn  and 

Holgste.  die  defendant  (aid  of  him,    ((  Don't  deal  with  him,  he's  a 

a  Lev.  6a.  cheat*  and  has  cheated  all  the  fanners  at  Epping^  and  dares 
not  (new  his  face  there,  and  now  is  come  to  cheat  at  Hat- 
field:" thefe  words  evidently  referring  to  the  plaintiff's  trade, 
were  held  to  be  a&ionable  though  the  fpecial  verdift  which 
found  them,  found  alfo  no  colloquium  of  the  plaintiff's  trade. 


DariiT. 
Gardiner. 
4  Co.  l6.  b. 
Poph.  76. 
S.C. 


Hohroodr. 
Hopkins. 
Cj^£4iz.  7S7 

Graves  t. 

BUnchet. 
Salk.  699. 
Id.  694.  S.  P. 


3,  For  Lofs  of  Marriage. 

As  where  the  plaintiff  declared,  that  fhe  being  a  virgin 
of  good  fame,  was  going  to  be  married  to  one  Antony  Elcock^ 
and  that  the  defendant  (aid  of  her,  "  I  know  Davis's  daugh- 
ter, (he  dwelt  in  Cbeapjidey  and  there  was  a  grocer  that  did 
get  her  with  child:"  by  reafon  of  which  words  the  (aid 
Blcock  refufed  to  marry  her  \  the  plaintiff  recovered,  on  ac- 
count of  the  fpecial  damage. 

But  in  this  cafe  a  diftindtion  is  taken,  that  border  to  mike 
fach  words  a&ionable,  they  muft  be  fpoken  to  the  perfon  who 
was  in  communication  to  have  married  the  perfon  who  vtas  ie- 
Jamedy  for  if  fpoken  generally  the  a£tion  will  not  lie  ;  for  to 
call  a  woman  whore,  or  words  tantamount,  is  a  matter  of  jpi- 
titual  eognizanciy  and  not  a&ionable  at  common  law,  unlets 
under  the  circumftances  above.     Sed  Q 


Per  Lord 
Mansfield. 
Bull.  N.  P.  8. 
•1 

Weatherftone 
▼.  Hawkins. 
Hill.  16  G.  3. 
I  Term  Rep. 

1X0. 


4.  For  the  Lofs  of  Service, 

As  if  a  perfon  to  prevent  a  fervant  from  getting  a  place 
gives  bim  a  falfe  chara&er,  it  is  a&ionable. 

But  in  fuch  cafe  it  muft  appear  to  have  been  given  maBci- 
*uJh\  an<l  w*tb  an  ill  intention  \  for  though  the  chara&er  given 
is  fatfe,  yet  if  no  malice  appears  the  a&ion  will  not  lie. 

3.  c<  But  it  is  to  be  obferved,  that  words  in  themfcfres 
?  adionable  may  neverthelefs  not  bear  an  a£tion,  from  the 
"  particular  circumflances  under  which  they  arc  fookea  or 
«  ufed." 


I.  As  if  words  are  fpoken  out  of  a  motive  of  fritndjhrfa 
without  intention  to  defame. 


As 
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As  where  the  aftion  was  for  faying  of  th?  plaintiff,  who  Henrer  ▼. 
was  a  tradefman,   c<  He  cannot  ftand  it  long,  he  will  be  a  P°?fon,ft 
bankrupt  foon,"  and  fpecial  damage  was  laid  in  the  declara-  x^8?  q  *. 
tion,  viz,    "  That  one  Lane  refufed  to  truft  the  plaintiff  buILN.  P.*. 
for  an  horfc:"  Lane*  the  perfon  named  in  the  declaration, 
was  the  only  witnefs  called  for  the  plaintiff;  and  it  appearing 
from  his  evidence,  that  the  words  were  mtjtoken  malicioufty, 
but  in  confidence  and  out  of friendjhip  to'  Lane,  and  only  by 
waj  of  friendly  warning  not  to  truji  the  plaintiff  for  the  horfe  ; 
Pratt  Chief  Juft*  directed  the  jury,  That  though  the  words 
were  aftionable,  yet  that  if  they  fliould  be  of  opinion  that 
they  were  not  fpoken  out  of  malice,   but  in  the  manner 
before-mentioned,  that  they  ought  to  find  the  defendant  not 
guilty;  and  they  did  fo  accordingly. 

2.  a  If  they  are  fpoken  privately,  and  in  confidence  J* 

As  where  a  fervant  brought  an  aflion  againft  her  former  Edmonfon  t. 
miftrefs,  for  feying  to  a  perfon  who  came  to  enquire  her  cha-  stephenfon 
ra&er,   «  That  fhe  was  faucy  and  impertinent,  and  often  lay  ***> 
out  of  her  own  bed,  but  that  fhe  was  a  clean  girl,  and  did  e^lF o.T- 
her  work  well  :"  though  the  plaintiff  proved  that  fhe  was  Bulta^l.' pJ  S. 
by  this  means  prevented  from  getting  a  place,  yet  per  Lord 
Mansfield,  this  is  not  to  be  confidered  as  an  a&ion  in  the 
common  way  for  defamation  bv  words,  but  the  gift  of  it  muft 
he  malice,  which  is  not  implied  from  the  occafion  of  fpeak- 
ing,  but  fhould  be  diredly  proved :  this  was  a  confidential 
declaration*  and  ought  not  to  have  been  difclofed. 

3.  u  If  the  words  have  been  ufedin  the  courfe  of  legal proceed- 

cc  ingtj  no  a&ion  will  lienor  them."  ' 

As  was  adjudged  in  this  cafe,  that  if  one  exhibits  articles  ^Cutler*.  Dixon. 
peace  againft  any  perfon  containing  divers  great  abufes  and  mif-  Co.  Rep.  14*. ' 
demeanors,  in  order  to  have  him  bound  *°  his  good  behaviour,  the 
party  accufed  (ball  not  have  for  any  matter  contained  in  fuch 
articles  any  a&ion  on  the  cafe,  for  the  perfon  has  purfued  the 
due  courfe  of  juftice;  and  if  thofe  a&ions  were  permitted, 
thofe  who  have  juft  caufe  of  complaint  would  not  dare  to 
complain,  for  fear  of  vexation. 

"  But  though  the  defendant  may  in  fuch  cafe  be  juftified, 
41  yet  if  he  does  not  confine  himfelf  to  legal  form,  but  charges 
u  crimes  not  properly  cognizable  by  that  jurijdiflion  to  which  he 
"  applies,  an  a&ion  will  lie  for  thofe  charges." 

As  where  Wood,  the   defendant  in  this  a&ion,    had  ex-  Buckley  v. 
hibited  articles  in  the  Star-Chamber  againft  Sir  R.  Buckley,  Wood, 
and  in  them  charged  feveral  matters  not  cognizable  in  that  court,  4  Co.  14.  b. 
and  had  often  declared  in  the  country  that  the  articles  exhibited  £r£  EUz*  23°" 
mere  true,  it  was  refolved,    That  for  any  matter  contained 

in      . 
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in  the  bill  which  was  examinable  in  that  court,  that  no  a&urn 
lay  though  it  was  falfe,  becaufe  it  was  in  the  courfe  of  jufHce*. 
but,  2dly,  That  for  the  matters  not  cognizable  in  that  court, 
that  the  adion  lay,  as  being  a  flander  on  a  perfon  which  be 
could  not  defend :  3d,  That  though  for  preferring  falfe  matter 
to  a  competent  jurifdidion,  that  no  a&ion  lies,  yet  that  if  it 
talis  at  large  in  the  country y  and  avers  bis  charges  to  be  tm% 
that  an  a&ion  H6. 

It  was  further  held  in  this  cafe,  That  if  a  witnefs  gc*s  be- 
yond the  point  in  iffue,  and  flanders  a  third  perfon,  that  this 
a&ion  lies  againft  him. 

Notey  That  if  two  perfons  fay  the  fame  words,  yet  ajeat 
a£Hon  of  flander  will  not  lie  againft  diem. 


2.  OF  SLANDER  BY  WRITING,  OR  LIBEL. 

Under  this  head  I  fhall  confider,  ift,  The  nature  of  libels: 
a.  What  constitutes  the  offence,  and  who  are  liable  to  pa- 
nifhment  for  them. 


I.   OF   THE    NATURE  OF   LIBELS. 

•Slander  by  libel  differs  only  from  flander  by  words,  that  it 
is  delivered  in  writing  or  printing  \  but  the  offence  of  a  libd 
is  more  heinous,  as  its  circulation  of  the  flander  is  more  ex- 
tenfive,  and  derives  too  an  additional  degree  of  malignity 
from  its  being  done  premeditatedly. 

The  rules,  therefore,  before  laid  down  in  refped  to  flander 
by  words,  will  be  found  to  apply  equally  in  the  cafe  of  libels: 
which  I  fhall  firft  cbniider:  and  fecondly,  The  more  parti* 
cular  nature  of  libels  themfelves. 

As,  1  ft,  "  To  charge  a  perfon  with  any  crime  which  may 
"  fubject  him  to  the  danger  of  legal  punifhment,  is  a  libd, 
"  an<4  adionable." 

BulUr  N.  P.  9.      As  to  charge  a  perfon  with  Sodomitical  practices. 

2.  u  To  alledge  any  matter  which  may  be  die  means  of 
"  excluding  him  from  focicty." 

As  where  the  plaintiff  brought  his  adion  againft  the  de- 
fendant for,  a  libel,  charging  him,  in  a  ludicrous  copy  of 
verfes,  with  having  the  itch)  andjiinking  of  brimftone\  the 
plaintiff  recovered  in  this  a&ion,  the  words  charging  him 
with  difcafes  which  rendered  him  unfit  for  fociety. 

3.  u  So  where  the  writing  is  fuch  as  will  injure  a  man  in  bis 
*♦  trade  or  profiflioK)  it  is  a  libel  for  which  this  adion lies." 

As 


Villen  v. 
Monfby. 
3  Will.  4*3. 
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Ai  where  the  plaintiff  declared,  that  he  was  gun-maker  to  Harman  ▼. 
the  Prince  of  JraUsy  and  it  having  been  inferted  ir*  die  newf-  ?^t"7o  « 
papers  that  he  had  prefented  a  gun  to  the  Prince  of  Walts  Fiti^b.  xai. 
two  feet  fix  inches  long,  which  would  carry  as  for  as  one  a  s.  c. 
foot  longer;   the  defendant  intending  to  injure  him  in  his 
trade,  had  publifhed  another  paragraph  in  the  newfpapers* 
mentioning  thiscircumftance,  and  adding,  u  That  he  advifed 
all  gentlemen  to  be  cautious  of  dealing  with  him,  as  he  would 
not  engage  with  any  artift  in  town,  nor  did  ever  make  fuch 
experiment  (except  out  of  a  leather  gun)  as  any  gentleman 
might  be  fatisfied  at  the  Crofs-guns,  Long-Acrt :"  this  adver- 
tifement  tending  to  injure  the  plaintiff's  reputation  as  an  artift, 
was  adjudged  to  be  actionable,  though  it  was  agreed,  that  for 
one  tradefman  to  pretend  to  more  ficill  than  another,  would 
not  be  fo. 

4.  w  So  where  the  writing  injures  the  domeftic  peace  and  Rexv.BenfcU, 
a  happinefs  of  a  family,  charging  a  man's  children  with  im-  &  Saundcw. 

cc  morality  or  incontinence."     As  here  writing  a  fong  and  *   urr"  9 
Zinging  it  about  the  town,  that  the  profecutor's  daughter  was 
of  loofe  manners,  and  had  gone  up  to  London  to  be  delivered 
pf  a  baftard :  this  a£tion  was  held  to  lie. 

5.  "  But  nothing  (hall  be  conftrued  a  libel  which  is  necef-  * 
<(  fary  in  the  courfe  of  legal  proceedings,  and  is  relevant  to 
"  the  matter  which  is  before  the  court." 

As  where  the  plaintiff  declared,  "  That  he  being  a  do&or  Lake  ▼.  King, 
of  laws,  and  vicar  general  to  the  Bifhop  of  Lincoln^  that  the  x  Sound,  iji. 
defendant  had  prefented,  and  caufed  to  be  printed  a  petition  to 
parliament^  charging  him  with  divers  crirfies ;  as  extortion, 
oppreffion,  and  corruption  in  his  office :"  the  a&ion  was  held 
not  to  lie,  the  petition  being  the  ncceflary  and  ufual  mode  .of 
complaint  to  parliament  for  any  redrefs  of  grievance. 

So  where  the  a£tion  was  brought  for  a  libel,  and  the  offence  Aftley  Bait.  t. 
as  laid  was,  u  That  the  defendant  in  a  certain  affidavit  before  Youngc. 
the  court,    had  faid  that  the  plaintiff  in  a  former  affidavit  *Burc*  *17* 
againft  the  defendant  had  ftvorn  falfely :"  the  court  held  that 
the  adion  would  not  lie;  for  in  every  difpute  in  a  court  of 
juftice,  where  one  by  affidavit  charges  a  thing,  and  the  other 
denies  it,  the  charges  muft  be  contradictory,  and  there  mud 
be  affirmation  of  falfehood ;  this  therefore  being  neceifary  in 
the  courfe  of  legal  proceedings,  that  no  a&ion  would  lie  for  it* 

6.  c<  So  no  matter  which  is  ftated  in  any  memorial  or  petU 
Ci  tionfor  the  redrefs  of  grievances^  and  addreffed  in  the  proper 
*'  channel^  by  which  jitch  redrefs  may  be  had\  that  is,  to  the 

*<  perfons 
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*  perfons  only  who  hare  power  to  give  fuch  rcdreft,  ftiB  be 
"  deemed  libellous." 

Rex  ▼.  BtUlie.       As  where  the  defendant  being  deputy  governor  of  Grm- 

Mich.  %o  g.  3.  wick  Hofpital,  wrote  a  large  volume,  of  which  he  flbprM 

B.  R.  MS5.     jfoeral  copies,  containing  an  account  of  the  abides  of  the  hot 

pital,  and  treating  the  chara&ers  of  many  of  the  officers  of 

the  hofpital,  and  Lord  Sandwich  in  particular,  who  was  then 

firft  lord  of the  Admiralty,  with  much  alperity:  he  diftributed 

the  copies  to  the  governors  of  the  hofpital  only,  but  it  did  not 

appear  that  he  had  given  a  copy  to  any  other  perfon:  on  a 

rule  for  information  for  this  as  a  libel,  Lord  Mansfield  hdd, 

That  this  diflribtition  oflbe  copies  to  the  perfons  onfyy  wfowtn 

from  their  Jttuatum  called  on  to  tedrefs  toe  grievances,  and  hoi 

from  their Jttuation  power  to  do  it,  was  not  a  publication  fufficient 

to  make  that  a  libel ;  and  he  feemed  to  think  that,  whether 

the  paper  was  printed  or  in  manufcript,  under  thefe  circum- 

ftances,  made  no  difference. 

u  As  words  fpoken  without  an  intention  to  be  made  public, 
«*  as  in  confidence  or  privately,  are  not  a&ionable." 

Peacock  v.  So  if  a  perfon  in  a  private  letter  expoftulates  with  another 

Reynell.  on  his  vices,  it  is  no  libel  which  is  aftionable. 

a  Brownl.  151. 

Cafe  de  Libdlu     And  note,  That  a  libel  againft  a  magiflrate  is  a  higher  of- 
Jo>0ii i  fence  than  againft  a  private  perfon,  for  it  is  a  fcandal  upon 

government. 

HaliiwomTs  Therefore,  if  one  finds  a  libel  againft  a  private  perfon,  he 

cafe  cited.         0Ught  to  deftroy  it,  or  to  bring  it  to  a  magiftrate  j  but  if  it  * 
5   o.  115.  «     agajnfta  public  perfon,  he  ought  to  bring  it  to  a  magtftra&i 
that  the  offender  may  be  found  out. 

2.  As  to  the  more  particular  Nature  of  Libels 

Hurt'«cafc.  I.  A  defamatory  writing,  expreffing  only  the  initials,  9 

Trin.  12  Ann.   one  or  tivo  letters  of  a  performs  name,  but  in  fuch  a  manner  as 

1  Hawk.  P.  C.  obvioufly,  and  indubitably  referring  to  the  perfon,  and  fo  that 

%  Atk.  470.      lt  would"  be  nonfenfe  if  ftrained  to  any  other  meaning,  is  as 

£.  P.      '         properly  a  libel  as  if  the  whole  name  nad  been  mentioned  at 

large,  for  it  would  bring  the  utmoft  contempt  on  thelawto 

fufier  its  juftice  to  be  eluded  by  fuch  trifling  evafions,  and 

that  a  writing  underftood  by  the  meaneft  capacity  could  not 

be  Co  by  the  judge  and  jury. 

"  A  writing,  though  with  feigned  names,  has  been  con- 
«  ftrucd  a  libel.'; 

Per  Lord  As  was  the  cafc  of  Mr?.  Dodtl,  who  printed  a  letter  abufing 

HardwiA*.       the  Lite  kin-,  unftr  the  title  cf  Merriweis,  Sophs  of  Perfia: 
iAtk -4-°-  J   though 
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though  Ac  whole  letter  was  fo  couched  in  feigned  names,  yet 
the  jury  found  the  publifher  guilty, 

3.  u  A  writing,  though  not  dire&ly  charging  crimes,  may 
u  be  a  libel,  as  if  done  in  a  taunting  or  ironical  manner.'" 

As  after  recounting  any  a£b  of  public  charity  by  the  perfon  Hick't  cafe, 
to  (ay,  «  You  will  not  play  the  Jew  or  hypocrite,"  and  fo  go  Hob.  a  15. 
on  in  a  ftrain  of  ridicule,  to  infinuate  that  what  he  did  pro-  p0Ph-*i9$-C 
ceeded  frwn  vain  glory. 

4.  It  is  not  materia]  whether  the  libel  be  true  or  fal/ey  or  Cafe  <fc  Libel, 
whether  the  party  againft  whom  it  is  levelled  is  of  good  or  evil  '"nof- 
fame;  for  the  party  grieved  ought  to  complain  for  every  in-  ^^"5    ' 
jury  done  to  him  to  the  ordinary  courfe  of  law,  and  not  to 

have  recourfe  to  methods  of  redrefs  by  flanderous  publica- 
tions. 

5.  A  writing  may  be  a  libel,  though  the  perfon  libelled  is  Cafe  de  Libel. 
itad\  for  it  ftirs  up  fome  of  the  perfon's  family  to  revenge  Famof. 

this  attack  on  his  memory;  and  if  he  was  a  magiftrate  who  is  5  ^°- 12^« 
dead  who  has  been  flahdered,  it  is  puni£bable  as  a  (lander  on 
the  government. 

And  where  there  is  an  information  or  indictment  for  a  libel  Rex^Toplum, 
reflecting  on  the  memory  of  any  perfon  deceafed,  the  infcr-  4  Term  Rey. 
mation  or  indictment  fhould  ftate  "  That  it  was  done  with  a  lz6' 
defign  to  bring  the  family  of  the  deceafed  into  contempt,  to 
ftir  up  the  hatred  of  the  king's  fubje&s  againft  them,  and 
excite  the  relations  to  break  the  peace  by  vindicating  the  ho- 
nour of  the  family ;"  and  therefore  where  the  indi&mcnt  only 
dated,  That  the  words  as  fet  forth  "  were  to  the  great  fcandal 
and  difgrace  of  the  memory,  reputation,  and  character  of  G. 
EarlCowper^  in  contempt,  &c.  to  the  evil  example,  &c.  and 
againft  the  peace,  &c."  the  judgment  was  arrcited;  for  of- 
fences of  this  nature  are  puniflied  by  law,  as  tending  to  a 
breach  of  the  peace,  by  provoking  the  friends  of  the  deceafed 
to  ads  of  violence  and  revenge. 


©~ 


For  it  is  neceflary  to  be  obferved,  that  libels  are  punishable 
by  information  and  indiclmenty  as  well  as  by  action ;  that  is, 
coniidering  them  as  an  offence  againft  the  public  peace  and 
good  order  of  the  ftate;  and  thereon  is  founded  the  di func- 
tion, that  if  any  perfon  is  (landered  by  libel,  he  may  have  his 
ailion  as  well  as  an  information  or  indictment;  but  a  libel 
reflecting  on  a  perfon  dead,  or  the  conduit  of  the  king's  mi- 
nifters  or  government,  without  any  particular  application,  is 
puniQiable  only  by  information  or  indi&mcnty  as  a  matter  of 
public,  not  ot  individual  concern. 

As 
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Rex  t.  Home.  As  was  the  Cafe  here  of  an  information  againft  the  dden* 
Co^rp.  67*.  j^^  «  por  publifliing  an  advertifement,  fuggefttng  that 
many  of  his  majefty's  fubje&s  had  been  murdered  by  his 
majefty's  troop6  in  America^  and  propofing  a  fuhfcriptkm  for 
railing  a  fum  of  money  for  the  fupport  of  their  wives  and 
children,"  the  people  of  America  then  being  in  open  rebellion 
to  this  country;  the  defendant  was  found  guilty,  fined,  and 
imprifoned. 

"  And  on  the  fame  grounds,  though  the  writing  may  not 
cc  convey  any  dander  againft  anyperfon,  yet  may  it  be  a  libel, 
"  from  naving  an  evil  public  tendency  to  corrupt  the  manners. of 
u  the  people.79 

Rex  y.  Curt  As  in  this  cafe,  where  an  infamous  and  obfeene  book, 

R5trv"  HHL      w^c^  had  been  publifhed  by  the  defendant^  was,  on  an  in- 

ibid.  cit.  formation,  and  on  folemn  argument,  adjudged  to  be  a  libel; 

and  he  was  convi&ed,  and  flood  in  the  pillory. 

"  So  for  the  fame  reafon,  publications  levelled  againft  the 
tc  eflablijhed  religion  have  been  held  to  be  libels," 

Rex  y.  Wool-  As  where  the  defendant  was  convi&ed  of  having  publifhed 
fton.  four  blafphemous  difcourfes  on  the  miracles  of  our  Saviour, 

Fitzeib  IT  an('  attemPt*ng to  move  »n  arreft  of  judgment,  the  court  laid 
a.  c.         "      they  would  not  fufFer  it  to  be  debated,  whether  to  write  again! 

Chriftianity  was  not  an  offence  puniihable  in  the  temporal 

courts  at  comipon  law* 

]*CJfn V"  '  ^n(*  on  *e  ^m^ar  principles  of  public  concern,  a  treatife 
Mich.  i\  Ann  °f  hereditary  right  was  held  to  be  a  libel,  though  it  contained 
cit.  aStra.  789!  n0  l^el  upon  any  part  of  the  then  fubfifting  government. 

"  And  in  like  manner,  any  public  reflexion  on  the  adm- 
c<  nijlration  of  jufiice  is  libellous." 

R«c  ^Watfon,       As  where  one  Hurry  having  been  tnalicioufly  profecuted 
H  f'  8  o         ^or  Pei3urv ty  t'le defendant  Ivatfon,  and  acquitted;  and  bav- 
a  irm  Rep!     *nS  ar"terwards  recovered  large  damages  for  the  malicious  pro- 
loo,  fecution  from  him,  the  corporation  of  Yarmouth^  of  which 
he  was  a  member,  made  an  order  in  their  booksy  voting  to  him 
2,300!.  in  con  federation  of  the  verdift  againft  him,  and  de- 
claring that  it  was  done  in  conjideration  of  bis  being  atluated  by 
motives  of  public  jujlice^  and  preferving  the  fights  of  the  corpo- 
ration) and  fupporting  the  honour  and  credit  of  the  chief  magif- 
trate:  the  court  held  this  to  be  a  libel  on  their  proceedings 
and  the  adminiftration  of  juftice,  and  made  a  rule  abfoiut* 
for  an  information  againft  the  defendants. 

6.  "  Cenfures  pafled  by  fe&aries  againft  any  of  their  body, 
"  for  non-obfervance  of  the  rules  and  ordinances  of  their. 
"  fe<3,  (hall  not  be  deemed  libels.'* 

For 
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For  where  the  profecutrix  was  a  Quaker*  who  being  lefs  R«  ▼• Hart- 
rigid  than  the  reft  of  the  fe£t,  the  brethren  firft  admonilhed  ^^  Rc*' 
her,  then  fent  deputies  to  her;  and  laftly,  expelled  her,  andPo^ail< 
entered  as  a  reafon  in  their  books,  "  for  not  pra&ifing  the 
duties  pf  felf-denial :"  the  court  were  of  opinion,  That  this 
was  merely  a  piece  of  difcipline,  and  therefore  not  a  libel. 

Though  thefe  cafes  onindtilments  and  informations  for  libels 
do  not  properly  belong  to  this  Treatife,  yet  being  neceflarr 
to  die  clear  underftanding  of  the  do£trine  under  this  head,  1 
have  thought  it  not  improper  to  infert  thofe  now  mentioned, 
and  the  other  cafes  on  the  fame  head,  premifing  thofe  cafes  on 
the  rules  adopted  by  the  court  in  granting  informations. 

As,  1  ft,  It  is  a  general  rule  that  the  court  will  not  grant  Rex  t.  Miles. 
an  information  for  a  private  libel,  charging  any  perfon  with  D°«gk«  *7*- 
an  offence,   unlefc  fuch   perfon  will  deny  the  charge  upon 
oath. 

•  For  if  the  party  admits  the  libel  to  be  true,  or  does  not  R«  t.  Bicker- 
deny  it,  though  being  true  does  not  excufe  the  libel,  yet  it  is  tojj* 
fufficient  to  induce  the  court  to  leave  the  party  to  his  remedy1   tim* 49  • 
\>J  indi&ment. 

But  to  this,  certain  exemptions  have  been  admitted:  r.  Rex  v.  Harwell 
Where  the  libel  is  founded  on  charging  the  profecutor  with  *  BatjC* 
words  delivered  in  parliament*,  for  fuch  cannot  be  qucftioned    °U* * 
(BiB  of  Rights*  iW.  &  M.  fe8.  2.  c.  2.  art.  9.) :    2dly, 
Where  that  charge  is  only  general :  3dly,  Where  the  party 
libelled  is  at  fuch  a  diftance  that  he  cannot  be  had  to  fwear 
when  die  information  is  moved  for  by  a  perfon  on  his  behalf. 

And  Note*  That  what  is  or  is  not  a  libel,  is  matter  of  law  Per  Lord  Manf 
upon  the  race  of  the  record :  on  which  after  conviction  the  fic^#       ... 
defendant  may  move  in  arreft  of  judgment,  if  the  paper  is  not 5 
r  libel. 


I    WHEREIN    THE   OFFEKCE   OF    LIBELS    CONSISTS,    AND 
WHO    ARE    LIABLE    TO    PUNISHMENT    FOR    THEM. 

I.  u  As  the  offence  of  a  libel  confifts  in  being  the  mea/is 
1  of  propagating  (lander,  it  is  cflential  to  a  libel  that  it  be 
1  puMJbed." 

For  in  an  information  for  a  libel  in  this  cafe,  it  was  held,  Rex  v.  Fitter 
["hat  copies  of  a  libel  bcin&  found  in  the  defendant's  cham-  and  Carr- 

ber,aKeb^- 
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btr,  wis  no  publication  or  offence,  without  djfcourfing  of- it, 
oridilivering  it  out. 

John  LtmbV         So  on  an  information  for  a  libel  in  this  cafe,  it  was  refolved, 
«*fc-  That  every  one  who  fhall  be  convi&ed  of  a  libel  ought  to  ke 

9  Co.  59.  b.  a  contriver  of  it,  or  a  procurer  of  contriving  it,  or  a  mali- 
cious publisher  of  k,  knowing  it  to  be  a  libel;  for  if  one 
reads  a  libel,  or  hears  it  read,  it  is  no  publication;  as  befcre 
he  reads  it  or  hears  it,  he  cannot  know  that  it  is  a  libel ;  but 
if  after  hearing  or  reading  it,  he  repeats  any  part  of  it  to 
others,  or  reads  it  to  them,  it  is  a  publication  of  it ;  but  if 
he  writes  a  copy  of  it,  and  does  not  publifh  it  to  others,  it  b 
no  publication  of  it;  but  this  might  be  evidence  rather  agaiuft 
him,  unlefs  he  delivered  the  copy  to  a  magiftrate. 

"  But  writing  a  libel  feems  to  be  fufficient,  though  the 
"  perfdn  was  not  concerned  in  die  publication." 

Hex  ▼.  Paine.  Fdr  where  in  this  cafe  the  jury  found,  that  the  defendant 
Carth.  405.  did  write  the  libel,  but  that  it  was  di£tated  to  him  by  a  perfaa 
5  Mod.  163.  unsown  to  bim  and  to  the  jury,  and  that  the  ftrangei  dic- 
tated the  whole  of  the  fobjeS  matter  which  the  defendant 
wrote,  the  court  held  the  defendant  to  be  guilty,  the  writing 
being  the  eflential  part,  a  making  of  the  libel,  and  fo  different 
from  transcribing  of  it,  as  in  the  laft  cafe,  which  is  not  of 
itfelf  an  offence. 

Rex  t.  Almon.  2.  Proof  of  the  fale  of  a  libel  in  the  (hop  of  a  printer,  is 
5  Borr.  2687.  prima  facie  evidence  to  convift  the  owner  of  the  fhop  of  bal- 
ing publifhed  die  libel,  and  rauft  ftand  till  contradicted,  ex* 
plained,  or  exculpated  by  contrary  evidence;  and  though  the 
copies  have  been  fold  by  his  fervant  without  his  knowledge, 
and  he  afterwards  flops  the  fale,  this  can  only  be  offered  in 
mitigation  of  punishment. 

Rex  v.  Middle*      3.  If  a  man  fends  a  libel  to  London  to  be  publifhed,  it  is 

ton-  his  aft  in  London  if  the  publication  be  there. 

1  9tra.  77.  r 

Cafe  deFamofis      4.  And  as  to  the  mode  of  publijbing  a  libel,  it  is  refolved, 
Libellis.     *     That  it  may  be  publiflied,  1.  Traditione^  or  by  handing~about 
5  Co.  135.        copies  of  it:  2.  Verbis  aut  cantileni$>  reading  or  (inging  it  id 
the  pretence  of  others. 

HJcVi  cafe.  Writing  a  letter  addrefled  only  to  the  party  libelled,  is  a 

Poph.  139.        fufficient  publication  on  which  to  ground  an  information  or  i»- 

diclment\  for  it  tends  to  excite  the  party  to  break  the  peace,, 

by  avenging  the  infult  or  reproach. 

Want's  cafe.  But  repeating  part  of  a  libel  in  merriment  without  malice, 

Moor1!  127.  has  been  held  not  to* be  a  publifliing:  but  ringing  a  fong  in 
Rexv.Benfield  ridicule,  or  flandering  the  perfen's  chara&er,  was  in  this  cafe 
a  Burr  2666.    deemed  a  fufficient  publication. 

2  -As 


8LAN0E&  W 

As  wheYe  in  the  cafe  of  Rex  v;  Hart  (ante  5S9}  the  fe& 
of  Quakers  had  expelled  one  of  their  members;  and  having 
entered  in  their  book  the  reafon  for  fucfi  expulfion,  <l  T^at 
Jtwas  for  riot  pra&ifirig  the  duty  of  fellF-denial;"  and  £he  fent 
her  maid  for  a  copy  of  the  entry,  which  was  delivered  to  her 
by  the  defendant*  who  was  clerk  of  the  meeting;  arid  thi* 
was  the  only  publication  proved*  the  court  feemed  to  be  of 
opinion  that  it  was  inefficient. 

3d.  The  third  fpecies  of  Slander  is  called 

LIBEL   SINE   tCKJPilSi 

As  by  pi&ures*  raifing  a  gallows  before  a  man's  doorj  dndi^°«  **& 
lunging  him  in  effigy,  and  fuch  like; 

But  as  to  figris  and  pi&iires,  it  feems  rieceffary  to  (hew  by  3  BlacJt-  Co™- 
proper  innuendos  and  averments  the  defendant's  meaning,  '*** 
ihat  they  are  particularly  applied  to  the  plaintiff*  and  that 
fane  fpecial  damage  has  followed; 


1.  OF  /TtfE  RULES  OF  CONSTRUCTION1 

ADOPTED  BY  THE  COURT  IN  CASE 

OF  SLANDEROUS  WORDS. 

The  old  rule  in  the  conftrii&ioii  of  words  was,  that  they  Bra4ky  v. 
►ere always  to  be  taken  in  miiiori fenfu\  but  this  is  now  ex-  Mkh^io  g  2 
Jodedj  and  the  rule  is,  that  theyjballbe  taken  in  thatfenfe  in  Ball.  N.  P.  4. 
tilth  they  would  be  underfloodby  thofe  who  hear  or  read  tbenu 

But  many  former  rules  of  conftru&iori  agree  with  this;  as, 

i.  **  That  all  the  fentence  is  U  be  taken  together  \  for  though 
part  of  the  words  may  be  actionable,  yet  they  may  be  fo 
explained  by  the  reft,  as  not  to  bear  an  a&ion." 

As  where  the  words  Were,  rt  Briitridge  is  a  perjured  old  **tei4geficifo. 
ifavej  and  that  appears  from  a  flake,  .parting  the  grounds  of4  l9 
r. Martin  and  Mr.  Wright"  After  a  verdiS  for  the  plain- 
ly Judgment  was  arretted ;  for  though  the  firft  words  u  per- 
red  old  knave**  are  actionable,  yet  it  muft  be  perjury  in  a 
Wrt  of  juftice  which  is  a&ionable ;  bilt  here  (he  fubfequent 
ords  explain  the  words  clearly  not  to  mean  judicial  perjury, 
id  the  whole  context  When  taken  together  is  not'  aflionable^ 

1.  u  Where  words  are  fpoken  which  bear  an  imputation 
of  flander,  or  with  an  intention  to  defame,'  the  court  will 
not  ftrain  to  find  an  innocent  meaning  for  them." 

LI  As 
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wmrd  r.  A*  where  the  defendant  (aid  to  die  plaintiff,  «  HawM 

oSnZ.  *-.  J01*  Mkwi  <*»«*"  PWntMT  anfwcred,  «  As  you  may,  if  k 
Wb.iup.»4J.pkafc  Qoi„    Tfa^  Mmimt  r?pUc4|  «  Ncs  fac  ^  rf  p 

wound  you  give  him."  On  net  guilty  pleaded,  the  pUirif 
had  a  verdid,  when  it  was  moved  in  anal  of  judgment,  (tat 
the  words  ought  have  an  innocent  meaning,  as  thatthe  Arokc 
might  have  been  given  if  accident',  but  the  court  &id,  Tb* 
the  words  bore  a  fcandalous  meaning,  find  that  they  would  nut 
,  endeavour  to  find  out  how  they  might  be  fpoken  with  an  in- 

nocent meaning. 

"  So,  on  the  other  hand,  they  will  not  put  a  forced  coo- 
<(  ftruftion  of  guilt  on  words  which  may  bear  an  umocett 
u  meaning." 

BoiY.Bnrmby.      As  where  the  words  were  of  an  attorney,  M  He  is  a  com- 
Hob.  i  it.        mon  maintaincr  Qf  fuits,w    They  were  held  not  to  be  affioo- 
able,  for  to  maintain  fuits  is  his  Dufineft;  and  the  words  Jbfl 
not  be  conftrued  to  import  a  charge  of  maintenance  when  ap- 
plied to  him. 

3.  "  The  words  (hould  import  a  direel  charge  of  a  flanfa* 
u  ous  nature,  not  by  inference  or  conclufioq,  or  the  court 
"  will  not  bold  theqi  to  be  a&iooahle." 

ftanhopcT.  As  where  die  words  were,  w  M  Stanhope  hath  but  « 

*£*"  manor,  apd  that  be  got  by  fwearing  and  forlwearing."    H» 

*  '  *****  words  were  adjudged  not  to  be  actionable:  1.  Becaufe  tfcef 
were  too  general.  at.  Becaufe  they  did  not  charge  the  plain- 
tiff himfelt  with  fwearing  and  forfwearing ;  for  he  might  b*5 
got  die  manor  fo,  and  yet  not  be  privy  to  the  fwearing  or  fat 
fwearing. 

«  Therefore  the  per/an  fandered  rouft  always  be  urUfh 
"  fo  that  there  am  be  no  doubt  as  to  the  perfon  meant." 

4  Co.  17.  b.  As  if  one  was  to  fay,  u  One  of  the  fervants  of  7-  8.  {be 

having  many)  is  a  notorious  felon  or  traitor;"  no  action  he* 
on  account  of  the  uncertainty  of  the  perfon :  but  if  the  pofai 
is  once  named,  as  if  after  converting  about  J.  S.  one 
*'  He  is  a  notorious  thief*"  this  is  actionable,  for  the  ~ 
meant  may  be  fufficiently  afcertained  by  the  innuendo, 
in  the  former  cafe  could  not  be  done. 

4.  "  Where  words  are  ufed  with  an  intention  to  i 
"  though  the  offence  which  the  defendant  intended  ulajtei 
u  plaintiffs  charge  is  improperly  exprejfed,  yet  may  the  \ 
u  oe  aftfonablc." 
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As  where  die  defendant  faid  of  the  plaintiff,  «  Twaites  has  Twaites  v. 
hired  feveral  perfons  to  make  falfe  powers,  to  receive  feamen's  SET-         < 
wages."    This  was  conftrued  to  convey  a  charge  of  forgery?       '   ***  %l 
and  to  be  a&ionable,  though  the  word  powers  is  general,  and 
may  not  properly  mean  Utters  of  attorneys  yet  being  fo  ufed 
in  common  fpeech,  it  (hall  be  conftrued  as  intending  to  do* 
fame. 


3.  OF  THE  PLEADINGS. 

I.    THOSS  ON  THS  PART  OF   THE  PLAINTIFF. 

I.  c<  Where  the  words  or  fentence  does  not  of  it/elf  cori- 
u  tain  a  charge  of  a  flanderous  nature  without  words  of  re- 
u  firenciy  or  explanatory  of  the  meaning  or  application?  it  may 
u  be  fupplied  by  proper  innuendo*  in  the  declaration,  as  to 
u  matters  or  perfons  referred  to." 

«*  But  as  to  how  far  ihc  innuendo*  are  to  be  allowed,  it  has 
«  been  refolved," 

I.  a  The  office  of  die  innuendo  being  to  fupply  the  abfence 

*  of  fomething  neceflary  to  complete  the  fentence,  and  (hew 

*  the  application  of  the  words,  it  can  never  be  admitted  to 
«  extend  their  meaning  beyond  the  import  of  die  words  them-* 
«felves» 

For  where  die  words  were  c<  Matter  Bar  bam  did  burn  my  Barium9*  cafe. 
barn/*  with  an  inn  uendo?  a  barn  full  of  corn  (which  is  felony  4  Co.  ao.  a. 
if  there  is  corn  in  it,  or  k  be  parcel  of  the  dwelling-houfe);  ^J^  *" 
fhe  court  would  net  fuffer  the  innuendo  to  imply  that  there  was  c£>#  £^ri  4%gt 
corn  in  it,  when  the  word  would  net  of  itfclf  bear  fo  extent  s.  p. 
five  a  meaning. 

2.  "  So  where  the  per/on  is  uncertain,  an  innuendo  (hall  not 
— *-->.  him  certain." 


As  if  one  fays  "  I  know  one  near  or  about  J.  S.  who  is  a  4  Co.  27.  b. 
notorious  thief:"  the  perfon  really  meant  cannot  be  fupplied 
bv  an  innuendo,  when  there  has  been  no  converfatron  about 
him  ;  for  the  office  of  the  innuendo  is  to  contain  and  defign 
the  perfon  who  was  named  in  certain  before,  and  (lands  in  the 
place  of  a  frmdift:  and  therefore  without  fomething  to  refer 
to,  cannot  be  made  certain ;  for  it  would  be  inconvenient  that 
a&ions  might  be  maintained  by  imagination  of  an  intent, 
which  does  not  appear  by  the  words  on  which  the  adion  is 
founded;  but  which  is  uncertain,  and  fubjeft  to  deceivable 
toffjedurc. 

L  1  2  3.  «  So 
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3.  "  So  neither  (hall  the  words  if  ufed  generally  be  a- 
"  tended  by  the  innuendo  in  the  declaration  to  apply  to  any 
<c  particular  thing,  fo  as  to  induce  guilt  from  thence." 

As  where  the  words  were  "  He  forged  a  warrant"  imm- 
$na\  a  certain  warrant,  bv  which  the  fberiff  was  commanded 
to  take  Margaret  Hoggy  he.  it  was  held  that  the  innuendo 
could  not  fpecify  in  fuch  manner  that  which  was  generally 
alledged. 

2.  "  The  next  part  of  the  declaration  material  to  the  ac- 
C(  tion  is  the  averment.  This  is  where  the  words  for  whid 
u  the  a#k>n  or  information  is  brought  are  only  criminal  by 
"  reference  to  fome  other  fad,  which  therefore  conftitmes 
u  the  ground  of  the  a&ion,  or  is  neceflary  to  maintain  it;  in 
«  fuch.  cafe  this  matter  muft  be  exprefsly  averred  in  thedc- 
«  claration." 

As  in  the  cafe  of  traders^  certain  words  are  a&onaMe  ap- 
plied to  them,  which  are  not  fo  when  ufed  to  others;  as  to 
call  one  a  bankrupt,  tic.  In  fuch  cafe  it  is  neceflary  to  aver 
a  colloquium  concerning  fuch  aperfon  as  a  trader y  and  thattbt 
words  were  ufed  with  that  application. 

.  So  where  the  plaintiff  brought  an  a&ton,  for  die  defendmrt 
having  faid,  "  That  he  was  indi&ed  for  felony  at  a  kSkm 
holdup,  &c"  but  did  not  aver  that  he  had  not  been  indi&it 
after  a  verdift  for  the  plaintiff,  judgment  was  arretted  far 
want  of  this  averment;  for  if  he  was  not  indifted,  there  w* 
no  crime. 


JLowfidd  rt  In  like  manner  in  the  cafe  of  libels^  the  fame  averments  air 

Bancroft.       *  neceflary;  and  in  this  cafe  judgment  was  arretted,  becaofek 
%  Sua.  934.      yff^  not  ^jj  fax  t|jC  libel  was  of  and  concerning  the  fkimif 

Rexv.Alderton.  So  where  the  libel  was  an  advertifement,  reciting  com 
Sayer'*  Rep.  orders,  made  for  colle&ing  money  on  account  of  the  difte»»; 
per  among  the  horned  cattle  in  Suffolk^  and  it  charged 
the  money  fo  colleded  had  been  improperly  applied,  and  the 
information  charged  this  to  be  a  libel  on  the  juftices  of  Suf- 
folk; but  in  the  body  of  the  libel  no  mention  was  made  oft* 
juftices  of  Suffolk^  nor  did  the  information,  in  the  introduc- 
tory part,  fay  that  it  was  a  libel  of  and  concerning  tbem%  t" 
though  in  the  body  of  the  information  when  any  order  1 
mentioned,  there  was  an  innuendoy  that  it  was  an  order  of  1 
juftices  of  Suffolk :  but  judgment  was  arretted  for  want 
the  averment,  the  innuendo*  not  explaining  fuiEciently  1 
matter,  there  being  nothing  to  refer  to. 

ft 
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But  where  the  information  was  for  a  libel,  w  of  and  con-  *«  *.  Home. 
ttrning  the  king's  government ;  thefe  words  were  adjudged  to  C*WP*  *7*« 
be  a  fufficient  introductory  averment  to  fupport  the  informa- 
tion by  reference  of  the  fubfequent  matter  to  them* 

"  But  where  the  words  charge  a  crime,  which  words  are. 
"  of  tbemfelves  aftionabie,  it  feems  that  in  fuch  cafe,  an  aver* 
€i  ment  that  the  crime  was  not;  committed,  is  not  neceflary." 

As  where  the  words  were,  <c  I  will  call  him  in  queftion  for  wdA  ▼.  Poer. 
poifoning  my  aunt ;  and  I  make  no  doubt  to  prove  it."     Af-  Qq.  Eliz,  569. 
ter  verdict  for  the  plaintiff,  it  was  moved  in  arreft  of  judg-* 
ment,  That  it  was  not  averred,  that  in  fad  the  defendant's 
aunt  was  poifoned  :  but  curia  contra^  for  the  plaintiff's  cha- 
ncer is  impeached  though  he  never  did  fuch  a  fact. 

3.  In  an  action  by  a  trader  for  actionable  words,  as  for  Hawkins  t. 
calling  him  bankrupt^   for   example,  the  declaration  (houldCutt* 
fiate   "  That  he  was  a  trader,  and  ufed  the  trade  of,  fcfr."  **#*•  *9- 
for  where  in  this  cafe  the  plaintiff  only  declared  that  he  ufed 
the  art  and  myjiery  of  a  balcer,  judgment  was  arretted,  as  it 
aught  be  only  for  the  ufe  of  his  own  family. 

So  he  fhould  alfo  ftate  in  his  declaration,  "  That  he  gained  Emerfon  *. 
hk  living  by  buying  and  felling ;"  for  in  this  cafe,  for  want  — ; — • 
of  fuch  averment,  judgment  was  arretted:  for  fuch  traders  f  sid'a99* 
Only  are.within  the  bankrupt  laws* 

1 

So  the  declaration  (hould  ftate,    <c  That  at  the  time  of  the 
words Jpoken  he  was  a  trader." 

For  where  in  this  cafe  the  plaintiff  only  declared,  That  he  Dotter  v.  ford: 
iras  of  good  fame,  fcf  per  multos  annos   netroaclos^    was  a  Cre.  Elia.  794r 
merchant,  &c"  die  court  inclined  to  think  the  declaration 
Hi  as  the  words  did  not  fuffictently  (hew  that  he  was  then  a 
nerchant,  as  he  might  have  been  lb  for  many  years  paft,  but 
nd  left  off  trade. 

And  thefe  feveral  matters  mull  be  proved  at  the  trial. 

4.  If  an  action  is  brought  for  calling  the  plaintiffs  wife  a  Coleman  *u» 
fcwd,  per  quod  J.  S.  left  off  coming  to  the  houfe,  the  fpe-  v.  Htrcourt. 
rial  damage  being  the  gift  of  the  action,  which  is  the  huf-  x  Lcy»  l*°> 
►and's  only,  it  ought  not  to  be  laid  ad  damnum  ipforum :  But 
rhere  the  action  is  brought  for  words  in  themfelves  action-  **^  tt  xa'  v' 
We,  and  no  fpecial  damage  'laid,  there  fuch  conclufion  is  Trin.  25  o.  2. 
jght,  for  the  action  furvives.  BuUcr  N.  p.  7. 

And  nctef  That  laying  generally  per  quod  feveral  perfons  ibid, 
eft  the  houfe,  without  naming  any  in  particular,  is  not  fpe- 
:ial  damage, 

3  5-  In 
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Regina  ▼.  r.  In  fetting  out  the  words,  or  the  tenor  of  words,  in  the 

^j***  declaration  in  this  a£Hon,  there  is  a  difference  between  words 

fpoken  and  words  written.  Of  words  fpoken  there  cannot 
be  a  tenor,  for  there  is  no  original  to  compare  them  to,  as  in 
the  cafe  of  words  written;  therefore  in  the  declaration  for 
words  Jpokeny  variance  in  the  omiffion  or  addition  of  a  word 
is  not  materia],  it  isfujjfcient  if  fo  many  be  proved  and  found  01 
are  aclionable.  But  it  is  otherwise  in  the  cafe  of  words 
written;  for  though  in  defcribing  a  libel,  or  other  writing, 
there  are  two  ways  of  pleading,  either  by  the  words,  faying 
cujus  tenor  fequitury  or  in  hoc  verba,  &c.  or  by  the  fenfe; 
if  you  declare  on  the  words  themfelves,  any  variance  or 
rhiitake  is  .fatal,  for  tenor  means  a  tranfcript  or  true  copy : 
but  in  declaring  on  the  fenfe,  fiich  an  adherence  is  not  re- 
quired, and  a  variance  is  not  fatal, 

}iL  Therefore  where  the  declaration  was  for  a  libel  feapdnm, 

tenoremfequententy  and  in  fetting  out  the  fentence,  nor  was  in- 
ferted  for  not  \  though  the  feme  remained  the  fame,  the  va- 
riance was  held  to  b%  fatal.  . 

6.  u  As  it  is  effartial  to  a  libel  that  it  befmUi/btnX  kit 
"  therefore  neceflary  that  that  fhould  appear  from  the  deda- 
"  ration;  but  the  word publijbed is  not  eflential,  nor  is  there 
*  any  technical  form  of  word*  neceflary,  if  it  appears  by 
«  any  meaps  either  from  the  particular  cafe,  or  in  arty  manner, 
' «  that  the  libel  was  puMiflicd-" 

Baldwin*.  El-  As  where  the  count  in  the  declaration  was  u  for  printing) 
phinftonc,ia  y,  caufmg  t0  fo  pinted,  ajibel  againft  the  defendant  in  error, 
chamb.  *n  *  newjpaperj   and  me  error  afligned  was  the  want  of  the 

a  Black.  Rep.  averment  of  publication  \  the  court  held.  That  the  h&  of 
so*7»  '  printing  a  libel,  though  rt  might  be  an  innocent  ad,  yet  m- 

lefs  qualified  by  circumfhnccs,  fhould  prima  facie  be  under- 
load to  be  a  publijbingi  as  \i  muft  be  delivered  to  the  ceflft- 
pofltpr,  workmen,  &c.  but  priming  in  a  new/paper  admin 
of  no  doubt  on  the  face  of  it,  and  fliall  be  intended  toltc  ft 
publication,  unlefs  the  defendant  fhall  (hew  that  it  was  fiqH 
|>re(Ied  and  never  publifhed :  the  court  therefore  gave  judg- 
ment for  the  defendant  in  error. 

Carpenter  ▼.  jm  yj,e  plaintiff  need  no*  in  his  declaration  aver,    «  That 

MkhTioG.  *»  *e  wor^s  or  charge  was  not  truey"  for  that  is  fupplied  by  the  ' 

B.  k/  '  general  allegation  in  the  declaration,  that  the  defendant  pub-  j 

Bull.  N.  P.  8.  lifted  thtmfalfily  and  malicioujly.  | 

Pinkney  ▼.  8.  **  W^ere  the  libel  has  teen  publifhed  Jn  different  com- 

CoIUim.  %  ties*  the  fcourt  will  not  change  the  venue  into  any  on*  of 

*  Term  Rep.     «  them,  as  where  it  is  publifhed  in  a  newfpaper  which  *i*: 


CliffoldT  !'  culates  into  many  places  j"  fpr  the  defendant  cannet  &sf 
Cliiiold.  '  m  hi's  affidavit,  "  That  the  caufe  of  a&ion  aro$  in  fecit  a 
x  Term  Rep.     bounty,  and  not  ottewbere.n 
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Ihit  where  the  libel  was  in  a  letter,  written  from  crpfareift  freeman  v. 
Ac  county  to  which  it  was  moved  to  change  the  venue  to>N|*ri>-  ^*  *  /j 
another  place  in  the  fame  county,  there  the  court  changed  the  ^f"?  ?*** 
v6nue;  for  the  caufe  of  dftion  arofe  in  that  county  only. 

So  where  the  libel  was  a  letttr  written  to  Torkjhite  u  a  per-  Mctcair  v. 
fin  in  Germany^  the  court  changed  the  venue  ft  lMffirs  tM*lKhMm* 
for  the  only  part  of  the  tranfi&ion,  out  of  which  the  caufe  $,apermRi*' 
of  aftion  arofe,  which  happened  in  lLnglandy  was  ia  YbPk- 
ft*rey  thoitghr  the  aftual  publication  was  rn  Germany. 

2.    Of    TBI    PlIAlHirOS   OK  TM  PART  OT  TICS 
MFEAPANT. 

1.  The  general  ijfue  ier  this  a&ioi*  is  not  guilty*  cm  a?  dental 
tfaac  the  defendant  fpoke  the  word*  in  ^tftion;  or  ii  fpokan* 
that  they  were  not  adionable. 

2.  Several  (peciil  pleat  in  juflifcatien  are  goody  which  ad- 
mit the  fa&,  but  deny  the  (lander  or  defamatory  intention. 

As  the  defendant  may  plead  that  the  words  were  fpoken  by  Brook  *. 
him  as  counfel  in  a  caufe^  and  that  they  were  pertinent  to  Montague, 
the  matter  in  queftion;  fo  that  he  may  juftify  the  fpealdng Cro-  J16*  9 *• 
them  through  concern,  or  the  reading  them  as  a  ftory  out  of 
an  hiftftry  t  or  he-  map  fhew  fremidie  dialogue  that  they  w&e 
fpeken  ia  a  fcofe  not  defamatory  ;.  er  be.  may  give  tfacfe  natter* 
in  evidence  on  the  general  iflue,  far  the/  peeve  him  not 
guilty  of  the  Words  mt&cioufr 

**  And  the  defendant  may  juftify  by  Chewing  the  applies 
u  tun  of  thje  words  ufed,  not  to  be  fUnderous,  though  tbey 
u  would  otherwife  import  flanden" 

As  where?  dhey  were  for  calling  the  plaintiff  «  murtherer/^oo.  13  b. 
tfae  defendant  may  fitew  that  it  was  in  a  conversion  concern-  14  •• 
ing  the  killing  of  hares,  of  which  the  plaintiff  having  faid 
that  he  had  killed  fo  many,,  that  the  defendant  then,  (aid  he 
a  murtherer  j  but  Truant  of  hareu 


u  But  it  is  no  Juftification  of  ffanderous  words  that  the 
tt  defendant  hoard  them  from  another  perfin  if  he  repeated 
cc  them  i  for  every  one  ia  anfwerable  for  the  (lander  which  he 
**  himfeff  propagates  of  another." 

As  where  this  adion  was  brought  by  the  captain  of  a  Anon. 
fbip  againft  a  merchant  of  BrifhL,  for  feying  that  his  veffel  ©.  Hag.  175s, 
Was  {sized*  aad  he.  put  into  prifoa  ac      ■    1  ■,  for  fmuggling  *mtt-  **  *• *a 
corn :  Ck  Juft.  Lee  held,  That  proof  of  the  defendant's 
having  hoard  it  read  out  af>*  letter^  and  that  he  only  reported 
tbejhrjy  manojufttfeadon;  but  that  be  was  anfwerable  for 
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the  teportt  which  he  propagated;  and  the  jury  gave  500), 
damages. 

So  it  is  nojuftification  of  flanderous  words,  that  tbe<Jer 
fondant,  fufpe&ing  the  plaintiff  to  have  been  giiilty  of  the  fe$ 
concerning  which  the  words  were  fpoken,  bad  to  ufed  them 
concerning  him. 

5  Co.  x»5.  3-  "  ^e  defendant  may  plead  that  the  words  were  tnu\ 

Pougl.  373.       fc  for  if  fo,  it  is  damnum  abfque  injuria:  and  the  truth  of  the 
"  words  fnuft  always  be  pleaded" 

For  where  in  an  a&ipn  for  words  the  defendant  pleaU 
not  guilty^  and  offered  to  prove  the  words  to  be  true  in  mitiga- 
tion of  damages,  the  chief  juftice  refufed  to  permit  him, 
faying  that  the  judges  had  then  come  to  a  resolution  never 
to  permit  tbe>  truth  of  thf  words  to  be  given  in  evidence  under  the 
general  iffue^  but  that  it  fliould  always  be  pleaded;  whereby 
the  plaintiff  might  be  prepared  to  defend  himfelf,  as  well  a; 
prepare  to  prove  the  (peaking  of  the  words. 

"  But  if  the  plaintiff  after  proving  the  words  laid,  goes  intq 
<c  evidence  of  other  words,  which  (hew  the  defendant's  31? 
«  will  to  him,  the  defendant  fiiall  be  allowed  to  give  the  truth 
u  of  thefe  words  in  evidence." 

As  where  the  plaintiff  brought  an  adion  againft  the  de? 
fondant  for  ikying  "  He  was  a  buggerer,  and  that  he  caught 
him  in  die  fa&"  After  -proving  the  words,  the  plaintiff 
gave  in  evidence,  that  at  another  time  the  defendant  hai 
faid,  *?  That  he  was  guilty  of  Sodomitical  pra&ices."  Ju/l. 
Burnet  permitted  the  defendant  to  give  the  truth  of  thefe 
words  in  evidence;  for  the  adion  not  being  brought  for  the, 
(peaking    of  them,    the  defendant    had  no  opportunity  of 

{Heading  that  they  were  true;  and  being  giyen  in  evidence 
n  aggravation,  the  defendant  ought  fo  be  permitted  to  fhew. 
that  they  were'  true  in  mjtigation. 

In  the  cafe  of  a  libel  where  the  proceeding  is  by  aStion^  the 
defendant  may  plead  that  the  words  were  true:'  alitor  where 
the  proceeding  is  by  information  or  indi&ment, 

And  where  the  libel  contains  a  charge  of  fraud  or  crimes; 
againft  the  plaintiff,  the  pleas  fhould  ftate  what  cafes  of  fraud, 
or  crime  the  defendant  means  to  rely  on,  for  fo  only  can  the 
plaintiff  be  prepared  to  meet  them  with  evidence. 

As  where  the  libel  was  for  publifliing  of  the  defendant  hV 
the  newfpaper,  *  That  he  was  at  the  head  of  a  gang  of 
fwindlers,"  and  the  defendant  pleaded  the  truth  of  the  words 
generally;  it  was  refolved  on  demurrer,  That  the  defendant 
fliould  have  ftated  the  particular  iafiances  of  fwindliag  and 
fraud  on'  which  he  meant  to  rely. 
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4.  u  A  Recovery  of  Damages  in  a  former  Action  for  the  fame 
*  JVordsy  is  a  good  plea  in  bar.'* 

And  where  a  perfon  has  once  recovered  damages  in  an  a£tion  Per  Cur. 
for  words,  he  cannot  afterwards  have  another  adion  on  account  C*f.  &  B.  544. 
ef  facial  damage-,  *&  the  lofs  of  preferment,  &c.  which  may 
afterwards  artfe  in  confequence  of  the  words* 

Neither  (hall  the  plaintiff  by  any  variation,  omiiEbn,  alte-  Gardiner  ▼. 
ration,  or  explanation,  be  allowed  to  vary  the  words,  (b  as  to  H?]""i, 
fuftain  another  a#jon  j  but  the  former  recovery  fhall  be  held  3     Wm  **  ' 
afufficient  bar. 

5.  u  Another  good  plea  in  this  a&ion  is  accord  andfatis- 
«fa#ion." 

"  But  this  muft  be  executed,  and  a  valuable  eonfidetation  in 
tttowy 

For  wbei*  to  an  adion  for  words, '  the .  defendant  pleaded  an  Davit  ▼.  Ock- 
agreement  between  him  and  the  plaintiff,,  that  the  plaint  iff  bav-  ***-  Style  145. 
ing  dime  a  trefpafs%  that  it  was  agreed  that  one  aclion  Jhould  befit  • 
again/1  another >    On  4emurrei)  the  plea  was  ruled  to  be  a  bad 
pne, 

So  where  to  a  like  a&ion  the  defendant  pleaded  an  agree-  Gmll  ▼. 
fficnt  between  him  and  the  plaintiff,  that  he  fhould  confefs  the  Geoffrey. 
wrong,  and  afk  the  plaint's  pardon  on  bJ6  knees;  it  was  •  RcP*  **• 
adjudged  to  be  an  infufneient  plea,  for  the  confideration  was ' 
of  no  value  in  law..    . 

$.  The  Jiatute  of  Bmitafions  is  another  plea  in  bar:  as  to. 
which  it  is  ena&ed  by  ftat.  21  Jac.  1'.  c.  16.  "  That  anions 
w  for  words  muft  be  commenced  within  two  years  after  the 
M  words  have  been  fpoken." 

Upon  this  ftatute  it  has  beeri  held,  Litt.  Rep.  342. 

1.  That  it  extends  not  to  a&rons  for  fcandalum  magnatum, 

2.  Neither  does  it  extend  to  cafes  in  which  the  fpecial  damage  Bwndenr. 
's  the  gift  of  the  aclion^   according  to  this  diftin&ion,    viz.  E*I?rd*" 
there  the  words  are  themfelves  a&ionable,  there  the  damages  x      *  *5- 
hall  be  held  to  refer  to  the  words-  themfelves,  and  not  to  any 

pecial  damage ;  and  in  fuch  cafe  the  ftatute  is  a  good  bar.  But 
there  the  words  are  not  a&ionable  without  fpecial  damage, 
bere  the  ftatute  of  limitations  is  no  bar,  for  the  adion  is  for 
be  fpecial  damage  ariling  from  the  words,  not  for  the  words 
hem/elves. 

3.  This  a£Hom  extends  not  to  /lander  of  title,  for  that  is  Law  ▼,  Har- 
ot  properly  flander,  but  a  caufe  of  damage,  and  the  ilander  w<>od. 
itcfided  by  the  ftatute  is  of  the  perfon.  Qro'  Cu-  l*u 

OF 
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OF  THE  EVIDENCE  ON  THE   PA&T  OF  THE 
FXAtWTlFF. 

Gearev.Briaoo.  I.  Though  the  iverds  are  in  thenfehes  aSi§natte\  dttpttfr 
Per  Lee  ch.  tiff  is  not  at  liberty  to  give  evidence  of  any  lofi  or  tojwt  to 
Juft.  Mich.  has  fuftaincj  bv  die  fpcaking  of  them,  unlefc  it  be  fpecially 
ULN.  p.  7.  k^  ^  *c  decoration:  but  after  he  has  proved  the  words  as 
laid,  he  may  give  evidence  of  other  e*preffions  ufed  by  the 
defendant  as  a  proof  of  his  Hl-will  towards  him. 

SneUger  *.  As  where  in  an  action  for  words  which  were  proved,  the 

Shelky.  plaintiff's  counfel  offered  evidence  of  the  Jam  wrdsWt* 

&«nerfet  Sun.  on  days  fubfequent  to  that  laid  in  the  declaration:  It  was  cficft. 
MSS.  ed  for  tbe  defendant  that  this  could  not  be  done,  becaufe  the 

plaintiff  might  have  brought  another  action  for  them,  ad 
words  actionable  in  themfelves  could  not  be  given  in  evidence 
10  aggravation  of  damages.  Mr*  Juft.  Nam  agreed  dot 
different  words,  afiianatie  in  thetnfifoes,  could  not  be  given  in 
evidence  by  way  of  aggravation  f  but  that  the  fane  #tt* 
might,  though  fpoken  at  different  dayi.  He  fetd  this  W 
been  the  practice,  and  with  good  reafon  ;  for  an  a&oa  t* 
words  fpoken  but  once,  would  in  moft  cafes  be  deemed  frivo- 
lous, as  they  might  fo  be  fpokttt  in  a  heat;  and  therefore  1 
plaintiff  h  often  under  the  neceffity  of  proving  the  ffiandtf  re- 
peated, in  order  to  ffceW  that  it  was  malicious. 

Per  Lord  Ray-     So  in  fuch  cafe  of  words  actionable,   whatever  (jjechf  d*- 
mond.  mage  is  laid  the  plaintiff  may  go  into  evidence  of  it,  but  act 

Browning  v.      m0re:  As  where  the  words  were,  cc  You  are  a  thief,  andPS 

I  8tn?66f.      ProVe  ?0U  f()j"  With  a^'r  V"1*  *at  by  reafo?  of  *cni  J* 
John  Merry,  and  divers  others,   left  off  dealing  with  afar 

the  chief  juftice  allowed  the  plaintiff  to  go  into  evidence  « 

to  Merry,  but  not  as  to  the  reft* 

Gneft  ▼.  Loyd.  a.  But  if  plaintiff  declares  for  werde  net  aOknahie^  and  laji 
BulL  N.  P.  6.  fpecial  damage;  if  the  plaintiff  docs  not  prove  the  fpecial da- 
mage laid  in  the  declaration^  he  muft  be  nonfuked,  beast 
the  fpecial  damage  is  the  gift  of  tbe  actios.  But  when  A* 
words  are  themfelves  actionable*  and  fpecial  damage  is  aft 
laid ;  if  the  words  be  proved,  the  jury  muft  find  for  the  pbfo* 
tiff,  though  the  fpecial.  damage  is  not  proved. 

In  the  cafe  of  Browning  v.  Newman  (Jupra)  k  is  6id> 
that  where  the  words  were  not  in  themfelves  actionable,  but 
the  fpecial  damage  is  the  gift  of  the  action,  plaintiff  may  go 
into  evidence  of  particular  damages  not  fpecined  in  the  decla- 
ration. But  T.  BnOer  makes  a  queere  if  it  i*fupportod  by  n»- 
dem  practice  r 
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But  in  general  where  fpecial  damage  is  laid,  'the  evidence  Aaon. 
jriaft  correfpond  with  it.    As  where  the  fpecial  damage  laid  *  *£  Ra^m* 
was,  tofs  of  marriage  with  J.  N.  Lord  Holt  refufed  to  let      7# 
pWntiff  go  into  evidence  of  lo&  of  marriage  with  any  body 
btrty.JK 

3.  "  Jt  was  formerly  hoiden,  That  the  plaintiff  was  oblig-  %  Roll.  Ab. 
11  ed  to  prove  the  words  precisely  as  laid;  but  that  ftri&nefe  V*? 

P  is  now  hid  afide,  and  it  is  fufflcient  to  prove  the  fubftana  of  5' 

«  them;  But  the  fenfe  as  well  as  manner  of  fpeaking  them 
*  muft  be  the  fame." 

As  where  the  words  were  laid  in  the  third  perfon,  <c  He  Awfflo  t. 
deferves  to  be  hanged  for  a  note  he  forged  on  A?    Proof  that  J*0*^      . 
die  words  were  ufed  in  the  fecond  perfon,  «  Ton  deferve,  &fr."  ?^a ,  *1^ 
was  held  not  to  fupport  the  declaration;  for  there  is  a  differ-  fore  JUL  Muw- 
tnce  between  words  fpoken  in  a  paffion  to  a  man's  face,  and  field.  Ball, 
fpoketi  deliberately  behind  his  back,  the  firft  being  more  ex-  N*  p-  *• 

So  in  an  indlfiment,  the  words  were  laid  to  be  fpoken  of*  R«  ▼.  Berry, 
jftftice  of  peace  in  the  execution  of  his  office;  at  the  trial, 4  Term  Rep. 
the  juftice  was  tne  profecutor,  and  proved  the  wprd*  fpok*B,aI7' 
but  that  they  were  fpoken  to  him.    It  was  admitted  that  this 
was  fuch  a  variance,  that  the  defendant  muft  be  acquit- 
ted. 

4.  If  a  colloquium  is  necefiary  to  fupport  the  adion,  (as  in  Salk.  694. 
die  cafe  of  words  applied  to  a  trader)  it  muft  be  proved ;  and 

for  that  fault  in  this  cafe  judgment  was  arrefted. 

So  it  has  been  held*  That  if  the  words  are  laid  ta  have  Pcr  joft.  r^,.  ' 
been  fpoken  at  a  particular  place,,  the  place  not  being  laid  as  a  ton,  at  Stafford, 
renue,  but  as  a  defcriptioa  of  the  offence,  that  it  ought  to  be  ,7*9-     n 
>roved.     Sedquare.  Bull.  N.  P.  5. 

As  in  the  cafe  of  a  ju&ficacion,  which  tf  it  be  local  9  as  Jennings  * 
■here  the  words  were,  a  That  pbiariff  ftok  plate  at  Oxford?  ^^*l%l 
i kerns  that  the  trial  ought  regularly  to  be  there*  but  this craftr/ferit* 
would  be  cured  by  a  verdict  SauuL  a+T* 

3.  cc  Where  the  words,  are  a&ionable,  as  referring  ta  the 
!  person's  profe&ou  or  bufinefe,  though  it  muft  be  proved 
1  that  she  plaintiff  was  of  the  bufinefs  or  profeffion  hrid  in 
1  the  declaration;  yet  it  feems  Efficient  to  prove  him  fo  by 
1  reputation," 

As  where  the  aftion  was  by  an  attorney^  charging  hrm  with  fierrymao>. 

King  fwindled  a  perfon  out  of  a  fum  of  money,  by  whom  he  wife- 

^TennRer. 
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had  been  employed  in  a  certain  fuit,  and  threatening  to 
have  him  ftruclc  off  the  roll :  the  plaintiff  proved  the  words, 
and  alfo  his  having  been  employed  as  attorney  in  that  and  fe- 
veral  other  fuits.  It  was  objeded  for  the  defendant,  tbt 
the  plaintiff  fhould  have  proved  that  he  was  an  attorney,  hj 
producing  a  copy  of  the  roll  of  attornies  \  but  the  judge  wis  of 
opinion  that  the  evidence  offered  was  fufficient ;  and  on  a  mo- 
tion for  a  new  trial  the  court  concurred  with  die  judge. 

Rexv.Topham.      6.  In  an  information,  indi&ment,  or  aftion  for  a  libd  Jrf- 
4  Term  Rep*  UJbed  in  a  new/paper,  proof  that  the  defendant  gave  bond  at 
the  Stamp  Office  for  the  dutiesx>n  advertifements  puhlilhedin 
that  paper,  ahd  had  occafionally  applied  there  refpe&ng  it,  if 
evidence  fufficient  to  fix  him  as  publifher. 


i*6. 


Hex  ▼.  HalL 
aStnu4i^T 


Compignon  v. 

Martyfl. 

*  Black.  Rep. 

790. 

&  Caf.  ibid. 

80m.  Term 

Aff.  1780. 

MSS. 


7.  In  an  information  for  a  libel,  the  witnefs  for  the  profc- 
cution  proved,  that  it  was  (hewn  to  the  defendant,  wbocoo- 
feffed  that  he  was  the  author,  errors  excepted:  it  wasobje&d 
that  this  confeffion,  not  being  abfolute  in  b&  amounted  to  1 
denial  that  that  was  the  very  book  charged,  and  fa  could  not  be 
given  in  evidence ;  but  the  chief  juftice  admitted  it,  fejing, 
that  he  would  put  the  defendant  upon  proving  that  there  were 
material  variances. 


4.  OF  THE  VERDICT,  JUDGMENT, 
AND  COSTS. 


I.    AS   TO   THE  VERDICT  AND  JUDGMENT, 

•  I.  "  Though  all  thea&ionable  wonfe  laid  in  any  one  court 
"'  of  the  declaration  be  not  proved,  yet  if  any  aSindk 
u  words  are  proved*  damages  fhall  be  given  for  thofe." 

As  where  the  words  were,  "  I  have  been  to  Newgate  to fa 
a  poor  young  fellow,  who  is  going  to  be  wrongfully  tnnfport- 
ed  by  a  very  bafe  woman  (innuendo,  the  plaintiff's  wife);  to 
got  a  perfon  to  arreft  him  falfcly  for  a  debt  of  10  L  and  w* 
not  content  with  that,  but  fhe  afterwards  fwore  zfdft  dd* 
againft  him  for  ioqL  and  has  fworn  a  robbery  againft  bun, 
and  tranfported  him  falfely."  The  defendant  pleaded  the  ge- 
neral iflue,  and  at  the  trial  all  the  words  were  proved,  ex- 
cept as  to  the  words,  "  Jbejwore  a  falfe  delt."  The  drirf 
juftice  dire£ted  the  jury  not  to  give  damages  for  the  wonk** 
proved,  but  to  give  them  for  the  reft  j  and  they  did  fo.  Cm 
a  motion  to  fet  afide  the  verdift,  the  court  held  the  judges 
direction  to  be  right. 
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2.  In  an  aftion  for  words  where  feme  aftionable  words  are  Aug 
laid,  and  feme  not  aftionable,  and  evidence  given  of  both  fets  ^        g 
of  words,  and  the  jury  find  a  general  verdift,    if  there  was  pcrnjuAice#     % 
any  evidence  which  applied  to  the  bad  counts,  it  being  im-  Buller.  - 
poffible  to  fay  how  the  jury  apportioned  the  damages  to  the  Dougl.  36a. 
counts,  and  which  they  found;  there  the  court  will  grant  a 
venire  facias  de  novo:  but  where  the  evidence  applied  at  the 
trial  only  to  the  good  counts,  there  a  general  verdift  may  be 
altered  from  the  judge's  notes. 

But  if  thefe  words  are  in  one  count  only,  the  court  will  in-  in  Ofborac't 
tend  that  fuch  as  were  not  aftionable  were  only  added  to  (hew  ***•  . 

the  malice  of  the  party,  and  that  the  damages  only  were  given  I0        f*°*   " 
for  fuch  as  were  aftionable. 

But  if  the  jury  find  a  general  verdift  on  particular  counts^  Onflow  ▼. 
and  damages  entire,  and  any  of  them  is  bad,  the  judgment  in  Hone, 
that  cafe  /hall  be  arretted.  3  Wilt  177. 

2.  As  to  the  Cofts  in  this  aftion, 

It  is  ena&ed  by  ftaL  21  Jac.  1.  c.  16.  «  That  in  aftions 
"  for  words,  if  the  jury  give  damages  under  forty  fhil- 
"  lings,  that  the  plaintiff  {hall  have  no  more  cofts  than  da* 
*  mages." 

On  this  ftatute  it  has  been  decided, 

1.  Where  the  words  are  not  ofthenfelves  aStimdbk^  but  the  Brown  r. 
*onfequential  damages  are  the  gift  of  the  aftion  (as  here  for  Gibbons, 
calling  plaintiff's  wife  an  whore,  per  quod  (he  loft  her  cuftp~  l  Saik.  ***• 
mers)  though  the  damages  are  under  forty  (hillings,  yet  the 
plaintiff  (hall  have  his  full  cofts;  for  it  is  not  the  words 

but  the  (pecial  damage  which  is  the  caufe  of  aftion  iir  this 
cafe. 

But  it  was  further  held  in  this  cafe,  That  though  the  court  id. 
are  bound  hjjlat.  21.  Jac.  i.  and  cannot  increafe  the  cofts 
where  the  damages  are  under  forty  (hillings;  yet  the  jury -are 
not  bound  by  the  ftatute,  and  may  give  10/.  cofts  where 
they  give  but  ten  pence  damages. 

2.  But  where  the  words  are  aftionable  of  thcmfelves,  and  Surry  v.  Perry, 
(pecial  damage  is  laid,  if  the  damages  are  under  forty  (hil-  *•  lA  Rai- 
lings, the  plaintiff  (hall  have  no  more  cofts  than  damages ;  X5|8'      6 
for  the  aftion  is  for  %vord$>  though  the  fpecial  damage  is  alfo  s.  c?  93 
laid.  3  Burr.  i63f. 

S.  P. 

It  has  been  laid,  that  in  a  cafe  of  Denny  v.  Wigg*  Bull, 
if.  P.  10.  that  this  doftrine  had  been  over-ruled. 

But 
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Collier  y.  But  in  this  cafe  from  Wackftm's  JM.  which  w»  in  tk 

^^  Cmmm  PUes>  the  dodrine  was  admitted,  and  held  to  be  ex- 

Jtep.  106a.       Prefi  l*w  on  the  fubjea. 

3.  "  So  where  any  other  diftinft  offence  is  coupled  wti 
(C  an  a&ion  for  words,  if  there  is  a  general  verdift,  it  ii  act 
«  within  die  ftatute." 

Cuter  t.  Rfh,  As  where  the  a&ion  was  for  words,  and  aUk  for  procuring 
1  8tn.  645.  the  plaintiff  to  be  taken  and  brought  before  ajuftice  of  pace: 
verdift  for  the  plaintiff,  and  damages  two  dulling*  and  k- 
pence.  It  was  held,  That  the  plaintiff  fhould  have  his  Ml 
cofts;  for  it  was  not  4n  a&on  for  words  only  and  the  id 
aggravation,  but  for  two  diftinft  offences. 

Drary  t.  Huh.  4.  In  an  adion  for  words  not  aOdonable,  the  plaintiff  wi 
Hntt.  iL  nonfuited.  It  was  moved  that  the  defendant  lhould  have  m 
cofts,  as  they  (hould  only  be  given  where  the  plaintiff  could 
have,  if  he  recovered,  which  here  be  could  not,  as  the  word* 
were  not  a&ionable;  but  the  court  over-ruled  thediftinftiflS 
and  the  defendant  haihiscofb* 


Chap. 


^ggggawacggscgB^^  i,n ii  nun  „' i 

CHAPTER    XL 

The  A£ion  of  Malicious  Profecution. 


THIS  is  an  a£tion  whereby  damages  are  recovered  for 
any  a£tion  againft  or  profecution  of  any  one,  either  by 
luit,  indi&ment,  or  other  legal  procefs,  where  fuch  action  or 
profecution  appears  to  arife  from  any  corrupt  motive,  and  tp 
he  without  any  ground  or  caufe  for  the  feme. 

In  treating  of  this  a&ion,  I  (hall  firft  confider,  For  what 
(uits  or  prosecutions  it  lies,  idly.  Of  a&ions  on  the  cafe, 
ill  the  nature  of  a  ionfpiracy.  3dly,  Of  the  pleadings. 
4tHy,  Of  the  evidence    $tbly,  Of  the  damages* 


ifl.   F©R    WHAT   SUITS  OR  PROSECUTIONS 
THIS  ACTION  LIES. 

I.  To  bring  0  civil  aQbn,  though  the  plaintiff  has  no  saviil  t. 
pounds,  is  not  actionable,  becaufc  it  is  a  claim  of  right,  Roberta, 
and  the  plaintiff  finds  pledges  of  profecoting  is  amerceahle  8alk* *  * 
tnfajfi  ckmnrty  and  is  liable  to  colls. 

But  to  this  as  a  rule  are  certain  exceptions. 

I.  "  As  if  a  perfon  for  the  purpofe  of  vexation,  and  of 
"  holding  a  perfon  in  cuftody,  fues  him  for  a  greater  debt  them 
%  is  really  due^  As  by  fuch  means  he  may  fuffer  long  itnpri- 
x  fonment  from  inability  to  find  bail.'9 

As  where  the  plaintiff  declared,  that  being  indebted  to  the-Daw  v.  Swaine. 
lefendant  only  in  the  fum  of  40/.  that  he  for  the  purpofe  of  1  Sid.  414  • 
aiding  him  to  csceilive  bail,  and  fo  keeping  him  in  gaol, 
bed  out  a  writ,  and  had  him  held  to  bail  fir  5000/.  In  cons- 
equence of  which  he  was  for  feveral  days  detained  in  gaol. 
the  plaintiff  recovered  for  this  fpecial  injury,  and  had  judg- 
ment accordingly. 

So 
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Skinner  y.  So  where  the  plaintiff  declared,  "  That  the  defendant  nU 

Gnmon,  AaL  havinz  any  caufe  of  attion,  had  caufed  the  plaintiff  to  be  ar- 
relied  for  300/.  whereby  he  was  detained  in  pnfon  for  along 
time,"  fcfr.     The  plaintiff  recovered  for  the  injury* 

Meal  t.  Spencer.     But  in  fuch  cafe  it  has  been  held,  That  the  a&ion  will  not 
Ca£  K.  B.  257.  iJefor  arrefting  the  plaintiff  without  caufe  of  action,  if  be  be 
not  held  to  exceffive  bail. 


UXk.  14. 

Thurfton  y. 
Eunnes. 
March- 47. 


Otfiinrt 
Wilcock. 


Atwoodv. 
Monger. 
Style  37S. 


Waterhcmie  t. 

Bawd. 

Cro.  Jac.  133. 


2.  Where  there  is  a  good  caufe  of  a&ion ;  as  where  a  debt 
is  really  and  bona  Mi  due,  but  a  Jrranger  without  the  frhty 
of  the  perfon  to  whom  the  money  is  duey  fues  out  a  writ  and  or* 
re/is  the  debtor  for  />,  he  may  maintain  an  a&ionjor  it,  though 
he  was  then  actually  liable  to  be  fued  by  the  real  creditor;  the 
party  who  made  the  arceft  having  no  caufe  of  a&ion  hiatM, 
nor  authority  from  the  real  creditor. 

3.  "  Where  there  is  a  good  caufe  of  a&ion,  but  the  plain- 
"  tiff  fues  in  a  court  which  has  not  cognizance  oftbecaufa  this 
"  a&ion  will  lie :  But  in  fuch  cafe  it  feems  that  it  fhould  ap- 
"  pear  that  the  plaintiff  knew  that  the  court  had  not  cogoi- 
<c  zance  of  the  caufe/* 

As  where  the  action  was  brought  for  arrefting  the  plaintiff 
in  this  a&ion  by  procefe  out  of  the* court  of  Bridgetoatot 
when  the  caufe  of  a&ion  did  not  arife  within  its  jurifliftion, 
and  the  plaintiff  recovered :  on  a  motion  for  a  new  trial,  the 
court  were  of  opinion,  That  the  mere  fuing  of  1  perfon  is 
an  inferior  court  not  pofleffing  jurifdi&ion,'  was  not  of  itfdf 
a  fufficient  foundation  for  this  a&ion,  unlets  it  appeared  tb* 
that  circumftance  was  known  to  the  plaintiff  in  that  a&ion,  ant 
alio  fome  degree  of  malice  appeared :  as  here  the  caufe  of 
a&ion  arifing  \nTaunton,  where  the  plaintiff  might  have  bees 
fued,  but  die  defendant  arretted  him  publicly  at  a  fair  at 
Bridgewater. 

So  where  the  a&ion  was  for  caufing  a  falfe  presentment  to 
be  made  againft  the  plaintiff  before  the  confervators  of  (he 
river  Thames?  in  a  matter  which  did  not  appear  to  be  within 
their  jurifdi&ion,  this  a&ion  was  held  well  to  lie. 

"  So  for  fuing  a  man  in  the  Ecclefiaftical  Court  for  mattfli 
C(  not  cognizable  there,  this  a&ion  lies." 

But  in  fuch  cafe  the  court  muft  want  original  jurilBti* 
of  the  caufe;  for  the  a&ion  will  not  lie  if  the  action  is 
from  its  nature  fuable  there,  but  happens  to  be  barred  ty 
the  defendant's  plea.    As  if  it  was  for  tithes  of  wooa\  which 

afterwart* 
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afterwards  appeared  to  be  timber*  for  which  no  tithe  is  due* 
fuits  for  tithes  generally*  being  (liable  in  the  Ecclefiaftical 
Court,  but  not  tithes  of  timber. 

4.  "  Though  the  a&ion  be  brought  in  the  proper  court,  Hob.  »6o, 
,c  yet  may  this  afiion  be  maintained,  if  the  fuit  or  proceeding 

u  is  utterly  without  ground*  and  that  known  to  the  per/on  him- 
"  fdft  for  the  undue  vexation  and  damage  to  the  plaintiff/' 

As  where  the  defendant  had  fued  out  a  iecond  fieri  facias*  Wttcrcr  v. 
and  fold  the  plaintiff's  goods,  though  he  had  taken  before  other '  «"£"*?'     66 
goods  under  a  former  fi.  fa.  and  in  this  cafe  it  was  moved  in       "       * 
arrcft  of  judgment,  that  this  having  been  a  civil  proceeding 
that  the  action  would  not  lie;  but  the  court  held,  That  the 
.(asmtrfi.fa.  being  known  to  the  defendant,  that  this  fe'eond 
one  was  clearly  malicious :  but  if  he  had  not  known  of  the 
firft  fieri  facias,  that  the  a&ion  would  not  have  lain. 

5.  So  this  a&ion  was  held  to  lie  for  fuing  the  plaintiff  in  Hocking  v. 
the  Spiritual  Court,  and  caufing  him  to  be  excommunicated  M«thew8. 

u  fahty  fraudulent er  &  malitiofe*  without  giving  him  notice.        x  jJ^'J?'    l 

6.  «  It  is  not  necefTary  that  the  firft  a&ion  fhould  have 
a  been  beard  and  decided  in  the  defendant's  favour  j  for  this 
u  a&ion  equally  lies  for  any  groundlefs  proceedings  what-* 
*foever." 

For  where  the  plaintiff  declared  that  the  defendant,   in-  Martin  v. 
tending  to  deprive  him  of  his  liberty  without  any  probable  Lincoln, 
grounds,  fued  out  a  writ  of  privilege  out  of  C  B.  and  *&tt^\2r  b, 
*n  appearance  put  in  by  the  plaintiff,  that  defendant,  know-  Bui  Nh  P.  1  j. 
ing  he  had  no  probable  caufe,  fuffered  himfelf  to  be  non-fuited* 
the  a&ion  was  adjudged  well  to  lie. 

7.  u  But  when  this  a£tion  is  brought  on  the  ground  of  a 
(( former  civil  fuit  having  been  commenced  againft  the  plain-* 
14  tiff,  it  is  to  be  obferved," 

ift.  That  this  aftton  muft  not  be  brought  till  the  former  f^^  Y# 
a&on  has  been  determined ;  becaufe  till  then  it  cannot  appear  Muim, 
that  the  firft  adion  was  unjuft.     2*  That  there  muft  not  B  *•  Tria. 
only  be  a  thing  done  amifs,  but  alfo  a  damage  either  already  i^j/'p  \. 
felkn  upon  the  party  or  elfe  inevitable.  .*.i*- 

2.  M  Such  are   the  reftri&ions  under  which  this  a£Hon 
*  may  be  brought  for  civil  fuits ;   But  it  alfo  lies  for  a 
Mm  "  mal»»  • 
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u  malicious  preferring  of  an  in££hnenfy  information^  or  pre* 
u  fentnwtt  againft  any  one." 

i.  If  a  man  is  indi&ed  for  any  crime  that  may  injure  bis 
reputation  or  fame*  he  may  have  this  a£Hon j  for  he  is  bHij 
fcandalized  by  the  malice  of  his  profeeutor,  and  this  is  a  da- 
mage, and  far  which  die  law  gives  an  adton.  2.  If  a  imn 
is  indi&ed  for  any  offence  that  itrbje£k  him  to  peril  oftiftv 
liberty  *  and  for  which  he  may  be  punched,  he  may  bring  this 
a&on,  for  he  is  endangered  in  that  refpect,  and  receifoa 
damage.  3.  If  a  man  be  faHely  and  maKcioufly  indicted, 
though  it  neither  touches  his  fame  nor  liberty,  yet  may  he 
have  this  action  for  the  expenee  and  injury  to  his  property  ink- 
fending  himfelf  on  the  indictment. 

Upon  thefe  feveral  cafes  it  is  to  be  obferved, 

1.  That  this  action  will  lie  though  the  indicJmentisH 
Ji  that  the  party  could  not  have  been  convicledm  it ;  as  where 

it  was  for  perjury,  and  the  perjury  was  fo  ill  alfigned,  dot 
an  exception  was  taken  to  it  by  the  jadge,  and  the  party  ac- 
quitted without  examining  any  witneflesj  yet  this  action  was 
held  well  to  lie,  the  indictment  ferving  all  the  parpofes  of  j 
malice,  by  putting  the  party  to  expenee  and  expoftngbim. 

Therefore  when  the  plaintiff  had  been  indicted  ascmftdnX 
for  permitting  a  prifoner  to  efcape,  and  had  been  acquitted 
for  want  effomty  he  being  beadborougb9  and  not  cenfcnki 
and  having  brought  an  action  for  malicious  profectition  wrf , 
nonfuited,  the  judge  being  of  opinion,  That  tbeaclimiM 
not  be  maintained^  as  be  had  not  been  acquitted  on  the  mm^l 
the  nonfuit  was  fet  afide,  the  court  holding  the  above  docaa* 
to  be  the  clear  law  on  the  fubject. 

2.  If  the  VW/Vfctotff  has  been  not  found  by  the  gfwdjtffi 
yet  may  this  action  be  "maintained ;  for  by  the  preferring  & 
indictment  the  party  has  been  expofed,  namfied,  and  p 
to  expenee. 

3.  "Expenee  alone  will  be  fufficient  to  maintain  this  KttW 

For  where  this  action  was  brought  for  maliciouSyp* 
fecuting  the  plaintiff  arid  his  wife  for  receiving  flolen  p**1 
and  on  Not  guilty  pleaded,  the  jury  found  for  the  defendant  1 
to  prosecuting  the  hufband,  and  for  the  plamtrff  as  to  * 
profecution  of  the  wife;  and  it  was  moved  in  arreftof  ju*£ 
ment,  that  the  hufband  fhduld  not  have  judgment  on  this, 
as  the  wife  (hould  be  joined ;  but  the  court  held,  That  da 
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apeoce  alone  which  the  hufband  had  been  at  in  her  defence 
would  fupport  the  action,  though  he  himfelf  was  in  no  danger. 

3.  "  But  in  general,  in  all  cafes  in  which  this  action  is  Bull.  N.  P.  14. 
"  brought,  the  plaintiff  oioft  (hew  make*  in  the  defendant, 
K  end  want  of  a  probable  caufe ;  and  bub  muft  concur r 

But  from  the  want  of  a  probable  caufe,  malice  may  be,  Per  Cur. 
lad  mod  commonly  is  implied :  but  from  the  mod  exprefs  iBuT  !974# 
malice  the  want  of  a  probable  caufe  cannot  be  implied.     For  Manifold  m 
a  man  from  a  malicious  motive  may  take  up  a  profecution,  or  johnftone  v. 
he  may  from  circumftances  which  he  realhr  believes,  pro-  Sutton, 
cod  upon  apparent  guilt;  and  in  neither  cafe  is  he  liable  to  z  Tcrm#  *•*• 
this  action.  544" 

"  In  trials  therefore  in  this  a&ion,  if  the  plaintiff  can 
u  prove  either  from  the  circumftances  of  the  cafe,  as  from 
"  having  a  verdift,  an  acquittal,  &c.  that  the  a&ion  or  pro* 
a  fajtion  was  groundlefs,  and  fo  that  there  was  no  probable 
u  caufe,  it  {half  be  diffident,  unlefs  the  defendant  can  (hew 
tt  iatisfa&orily  to  the  court,  that  there  was  a  probable  caufe." 

As  where  die  plaintiff  brought  this  a&ion  againft  the  de-  R«ynol<H  t. 
fcndant,  for  having  feized  fixty-one  hog&eads  of  brandy  on  KeB*e^- 
boardhisihip,  which  brandy  was  condemned  by  the  fub-com*  l  W     ***' 
mifioners  of  excife,  but  which  condemnation  was  reverjedbf 
the  tmmfjwurs  of  appeal.— After  a  verdid  for  the  plaintiff, 
judgment  was  arretted;  for  the  brandy  having  been  condemned 
bjtke  jub^ommiffioxers  of excife^  (hewed  that  there  was  fome 
probable  caufe  for  the  feizure,   fo  that  one  ground  of  this 
aftion  failed,  viz.    the  want  of  a  probable  caufe  *  mi  the 
defendant  had  j  udgment. 

So  where  the  a&ion  was  for  putting  the  defendant  under  jotnftoiJ  r# 
an  arreft  on  board  hi6  own  (hip  for  oitbbediencp  of  orders,  Sutton,  in  er« 
of  which  he  was  afterwards  acquitted  by  feutence  of  a  court  ror. 
maitiaJ,  and  the  plaintiff  had  a  vcrdiS:  it  being  for  a  matter  T«n»R*i*4&3« 
properly  cognizable  by  a  court-martial,  and  for  which  fame 
probable  caufe  appeared,  the  judgment  was  arretted. 

u  And  what  (hall  be  deemed  a  probable  caufe,  is  matter 
upon  which  the  court  (hall  decide,  not  the  jury."  * 

As  in  the  two  cafes  laft  mentioned. 

So  where  the  plaintiff  having  brougnt  an  aftioo  againft  die  c,0\dm*  y. 
defendant  for  a  malicious  profecution  for  perjury,  and  obtain-  Crawls* 
«4a  verdi£t:  upon  a  motion  for  a  new  trial,  the  court  fct  the  ^".u.  *s  o  a. 
Mm  a  former  BttUNl>-1^ 
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former  vcrdift  afide,  it  appearing  from  the  notes  of  the  judgr» 
that  there  was  a  probable  cauib;  not  as  being  a  verdifi  againft 
evidence^  but  againft  law. 

.  And  note*  That  where  a  juftice  of  peace  without  any  re- 
gular information  before  him,  grants  a  warrant  to  apprehend 
a  person  on  a  fuppofed  charge  of  felony,  and  commits  him  to 
prifon  on  fuch  charge,  this  adion  will  not  lie:  for  the  im- 
mediate ad,  the  arreft  and  imprifonment  is  the  offence,  ani 
therefore  the  a&ion  (hould  be  trefpaftf  vi  ei  armiu 


Finch's  Law, 
305. 


The  Poulte- 
rers cafe. 
9  Co.  %%.  »• 


9  Co.  56.  b. 


td.  OF  AN  ACTION  ON  THE  CASE  IN  THE 
NATURE  OF  A  CONSPIRACY. 

An  a&ion  on  the  cafe  in  die  nature  of  a  confpiracy  lies 
where  two  or  more  combine  for  the  purpofe  of  preferring  in- 
dictments, charging  crimes  againft  any  one  without  foun- 
dation, or  otherwise  confpiring  to  prejudice  a  man  wrong- 
fully, either  in  perfon,  fame,  or  property. 

1.  There  are  four  incidents  to  a  conspiracy.  i.  It 
ought  to  be  difclofed  by  fome  manner  of  profecution,  or  by 
making  of  bonds  or  promifes  to  one  another.  2.  It  ought  to 
be  malicious  for  unjuft  revenge.  3.  It  ought  to  be  Uk 
againft  the  innocent.  4.  It  ought  to  be  out  of  court  - J—  * 
tarily. 

2.  "  But  there  is  a  diftin&on  between  an  aftion  of 

*  (piracy,  properly  fo  called,  and  an  indidment  for  a 
«  (piracy." 

I.  "  An  adion  of  confpiracy,  properly  fo  called,  lies  nX 
**  unlefs  the  party  has  been  indided  &  legitime  mode  acpm~ 
u  tusy  for  fo  are  the  words  of  the  writ;  but  it  feems  that 
u  indidment  for  a  confpiracy  will  lie  where  there  has 
«  a  falfe  confpiracy  among  many,  though  nothing  has 
cc  put  in  execution." 

"  So  thert  is  a  difference  between  an  a£Hon  of  confpiracy 

*  and  an  a&ion  on  the  cafe  in  the  nature  of  a  confpiracy.**    ' 

fiubleyT.  Motu     For  if  an  adion  of  confpiracy  is  againft  two  or  more,  jf  *■ 

%  WUf.  sio.     lut  on€  org  acquitted*  judgment  (hall  not  go  againft  him :  bna 

where  the  aflion  is  cafe  in  the  nature  of  a  confpiracy,  agaiafl 

two  or  more,  then  one  only  may  be  found  guilty. 
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3.  «  And  this  being  in  fa&  an  a&ion  for  malicious  profe- 

K  cution,  with  this  difference,  that  an  a&ion  for  malicious 

"  profecution  may  be  brought  againft  one  only ;  but  an  aftion 

u  on  the  cafe  in  the  nature  of  a  confpiracy;  muft  be  againft 

u  more  than  one,  or  againft  one,  charging  that  he,  together  Mills  t.  MHJi. 

"  with^S,  or  others,  had  confpired  to  indi&  the  plaintiff,  Cro-Car«*39» 

tt  or  charge  him  with  a  crime,  the  grounds  of  the  adion  a4X" 

u  therefore  are  the  fame/' 

As  where  an  a£Hon  on  the  cafe  in  the  nature  of  a  confpi-  Skinner  ▼• 
racy,   was  brought  againft  the  defendants   for  caufing  the  yUntcr  * al- 
plaintiff  to  be  arretted,  and  held  to  bail,  where  there  was  no    ^  * x** 
caufe  of  a&ion,  the  plaintiff  recovered. 

So  theugh  the  bill  of  indictment  has  been  not  found  by  the  Hor<*  ▼• 
grand  jury,  yet  this  a&ion  will  lie  for  the  confpiracy,  as  be-  ^orderT« 
fore  in  the  cafe  of  malicious  profecution.  utt" 49# 


3.  OF  THE  PLEADINGS  AND  EVIDENCE. 

AND   FIRST   ON   THI   PART   OF   THE   PLAINTIFF. 

I.  <c  As  this  aftion  is  founded  on  the  injury  received  from 
u  a  groundlefs  or  malicious  fuit  or  profecution,  it  muft  there- 
of fore  appear  to  the  court  to  have  been  groundlefs.     The 
"  declaration  therefore  fhould  always  ftate  that  the  fuit  or  Farrell  v  Nunn. 
cc  profecution  had  been  decided  in  favour  of  the  plaintiff,  for  P*fch-  171a. 
44  from  the  acquittal  or  difcharge,  the  preemption  is  in  favour  BuU#  Ni  p#  **• 
u  of  the  plaintiff's  innocence;  and  till  acquittal,  it  cannot 

appear  that  the  firft  was  unjuft." 


4C 


As  where  this  a&ion  was  brought  for  a  malicious  prefent-  FHherr. 
ment  of  the  plaintiff  for  inceft,  in  the  Ecclefiaftical  Court  of  Briftow. 
Huntingdon:  on  demurrer  to  the  declaration,  it  was  held  to  be  ^f1  ao5- 
bad,  it  not  being  ftated  that  the  profecution  was  difpofed  of  and 
ift  an  end)  and  not Jlill  depending  \  for  fo  a  man  might  be  found 
guilty  in  the  profecution,  and  yet  recover  in  this  adtion. 

So  where  the  a&ion  was  for  malicioufly  preferring  an  in-  Lewis  ▼.Farrell. 
di<£bnent  againft  the  plaintiff;  on  demurrer  for  caufe,  That  it  1  Stra.  im« 
was  not  ftated  bow  the  indi£tment  was  difpofed  ofy  the  defendant 
had  judgment. 

And  it  is  not  fufficient  to  fay,  "  That  the  plaintiff  was  Morgan  ▼. 
difcharged  from  his  imprifonment ;"  it  fhould  ftate  the  profe-  Hugh™ 
cution  to  be  at  an  end :  for  a  man  may  be  difcharged  though  £*£•  *8  £  7 
not  acquitted.  Mi!""    **" 

3  But 
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But  the  defendant  Ihould  take  advantage  of  die  nttfcttiflg 
out  the  decifion  of  the  cafe  in  the  declaration  byplta>  for  it 
willT>e  cured  by  a  verdict 

2.  If  this  a&ion  is  brought  for  malicioufly  holding  the 
defendant  to  bail,  the  declaration  Ihould  ftate,  €c  That  the 
plaintiff  being  indebted  to  the  defendant  infuch  afum,  that 
defendant  had  fued  out  a  writ  for  fo  much  mrey  on  purpoie 
to  hold  him  to  bail  in  that  a&ion;"  it  is  not  fufficient  to  lay, 
«  That  defendant  caufed  him  to  be  arretted,  and  though  be 
offered  a  common  appearance,  yet  that  he  held  him  to  U  I 
where  no  bail  by  law  was  required/9  for  otherwife  the  extent 
of  the  injury  does  not  appear.  | 

3.  "  Where  the  declaration  fets  out  the  proceedings  to 
"  have  been  in  a  court  that  had  authority  of  the  fubjeft  mat- 
««  ter,  it  need  not  exa£Uy  copy  the  Jiyle  if  the  court,  as  fetoot 
<c  in  the  record;  though  if  a  court  of  a  different  autboritjid 
"  been  described,  it  would  be  bad. 

Therefore  where  the  declaration  in  this  a&on  fated, 
fc  That  at  a  general  quarter  fejftons  of  the  peace  hrMMhfa 
the  defendant  had  indided  roe  plaintiff,  of  which  be  w 
afterwards  acquitted,  &c"  On  producing  the  record  « 
court,  it  appeared  that  the  indi&ment  was  found  at  the£«ri 
fejftons  only ;  the  plaintiff  at  the  trial  was  non-fuited  for  tk 
variance;  but  the  court  fet  the  non-fuit  afidei  the  fcfEa* 
appearing  to  be  the  fame. 

Anon.  But  where  the  malicious  profecution  complained  of  k* 

CafcK.B.  555.  been  bv  indidhnent,  the  declaration  would  correfpond  H>- 
ftantially  with  the  iridi&ment,  and  therefore  where  the  in& 
ment  had  been  for  ftealing  unum  Jinticulum^  and  the  deck* 
tion  laid  it  for  ftealing  unumjiniiuulun^  the  variance  was  Id 
to  be  fatal. 

4.  "  For  as  the  declaratioa  in  this  a&ion  fets  out  all  the; 
fc  proceedings  in  the  former  fuit,  on  which  this  acHofl  i 
c<  founded,  any  mifrecital  is  fatal  if  in  a  material  part" 

For  where  the  declaration  ftated,  ift,  That  the  imBflnief 
was  preferred  in  the  year  of  the  reign  of  George  VI*  kk|.| 
Great  Britain^  cifr.  and  the  indictment  produced  was  W| 
over  Great  Britain,  idly,  It  ftated,  That  the  indiflment  *■ 
againft  the  peacey  JsV.';  but  in  the  ihdi&nr.ent  produced  W 
words  were  wanting.  3dly,  It  ftated,  That  the  indicTmc^ 
was  pi  eferred  and  tried  at  a  feffions  holden  before  the  ;yW 
in  and  for  the  jaid  county  \  and  in  the  indictment  itwasojj 
the  jultices  in  the  (aid  county:  thefe  variances  were  objccW 
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for  tke  defendant.  Mr.  Juftice  A/kurji  over-ruled  the  firil, 
die  averment  being  the  fame  in  fuhftance,  which  was  &$- 
cient;  but  he  allowed  the  two  kit  j  for  by  the  omiffion  of  tfae 
words  M  againft  the  peace,"  the  iadi&meiit  was  bad,  and 
therefore  thofe  words  were  material :  and  as  to  the  third  ob- 
jection, That  a  man  might  be  a  juftice  in  a  county,  though 
not  for  it,  and  therefore  that  was  bad :  So  the  plaintiff  was 
non-fuited. 

So  where  the  declaration  after  fetting  out  the  record  of  an  Pope  t.  Fofter. 
iadidment  preferred  againft  the  plaintiff,  its  removal  by.  cer-  *  Tcan  RcF* 
tmttri  in  AT.  A  and  defendant  having  there  traverfed>  it  went  59°' 
00,  and  ftated,  *  That  the  (aid  traverfe  afiermtdiy  U  toil, 
$n  the  2$th  day  of  February^  aty  &c.  came  on  to  be  tried*" 
and  then  ftated  the  acquittal.  At  the  trial  the  copy  of  the 
record  of  the  indi&ment  produced  in  evidence,  ftated  the 
award  of  the  jury  protcfc,  w  if  the  chief  juftice  (hall  come, 
&c.  on  Tuefday  next  after  the  end  of  the  (Eafter)  Term,"  &V. 
&c.  at  which  time  the  defendant  was  acquitted*  At  the  trial 
it  was  obje&ed,  that  the  plaintiff  could  not  prove  the  allega- 
tion of  his  acquittal  but  by  record,  and  that  this  record  proved 
it  on  a  day  different  from  that  kid  in  the  declaration :  apd  fo 
the  variance  was  fatal.  It  was  anfwered,  That  the  day  laid 
in  the  declaration  was  under  a  viz.  and  h  was  immaterial,  , 
and  that  the  party  might  ftovr  the  true  tisne.  Lord  Kenyoti 
was  of  opinion,  That  he  could  not  admit  evidence  to  cofttr*- 
iift  the  record ;  and  nonftttted  the  plaintiff.  On  a  motion  for 
a  new  trial,  the  court  concurred  with  the  judge,  that  it  was 
a  material  allegation  though  laid  under  a  yt*,  a&d  that  die 
variance  was  fatal;  though  they,  agreed  that  the  declaration 
might  lay  the  acquittal  on  the  firft  day  of  the  fittings,  and 
move  it  on  any  other  day  in  thtfarntjgtingsy  and  U  would  aot 
w  fatal,  as  the  whole  fittings  were  to  be  con£def*4  **  W? 


».  OF   THE   FLEADINGS  OK   THE   PART   OF    TH$ 

OIFENDAIfT. 

I,  u  As  to  fupport  this  action  there  muft  both  appear  to  be  gttu.  n.  P.  14. 
tt  malice  and  a  want  of  probable  caufe,  though  exprefe  malice  ~ 
w  be  proved;  yet  if  defendant  can  prove  a  probable  caufe9 
*  he  fhall  have  a  vetdift," 

Therefore  the  defendant's  plea;  (hould  (hew  what  eaufes  and  Knight  r. 
grounds  of  fufpicion  he  had  to  profecute  the  plaintiff:  aa  if  Jermyn. 
it  was  for  indi&ing  the  plaintiff  for  felony,  he  Jhouldjhew  bis  c^-  &u*.  134. 
pounds  fir  fufpe fling  h\my  as  that  he  was  found  on  the  fpot>     , 

Sp 
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johnfon  et  m.       So  he  fhould  fHew  that  a  felony  was  committed,  tnd  if 
6  mT^I      *crc  wa»-|K*0^7  prefent  at  the*  time  of  the  fuppofed  felooy 
0  *  ai        but  the  defendant  and  his  wife,  their  oath  at  the  trial  of  die 
indictment  may  be  given  in  evidence  to  prove  the  felony. 

Pain  ▼.  Rochcf-      2.  So  in  'cafe  in  the  nature  of  confpiracy,  the  plea  IhonU 
ter  &  al.  fet  out  the  cafe  as  it  was,  and  the  circumftances  inducing 

Cro.  £ii*.  871.  foe  defendants  to  prefer  their  bill  or  indidment  agaiuft  the 
plaintiff.  x 

Chamber*  t.  And  where  the  defendant  fo  fets  out  the  fpecial  matter,  hi 

Taylor  .  need  not  travcrfe  the  falfe  W  malitiofe  laid  in  the  declaration, 

Cp».  Elis.  900.  fince  he  ftatcs  ^  fe^  which  4c  pontiff  ^ght  have  to- 

verfed. 


4.  OF  THE  EVIDENCE. 

I.    OF   THE   EVIDENCE   OK   THE   PART  OF  THE 
PLAINTIFF. 

Crokt  t.  I.  In  an  a&ion  for  malicioufly  holding  the  plaintiff  to  bail, 

Dowling.  the  Court  held  it,  ift,  That  it  was  not  necefiary  to  prove  ri* 

BulV  N  P  x  .  t^irt  was  an*  "If****01*  °f  ^t  to  hold  the  defendant  to  balk  fcf 
1^  2^ '  '  4*  that  the  indorsement  on  the  writ  was  fufficient.  adly,  Thtf 
if  the  declaration  had  averred  that  fuch  an  affidavit  had  been 
made,  an  office-copy  of  it  would  have  been  fufficient;  but  if  k 
were  ftated  to  have  been  made  by  defendant  himfelf,  perhaps 
the  original  affidavit  itfelf  fhould  be  produced  and  proved, 

Momfonv.  £•  If  this  action  is  for  malicioufly  indicting  the  plaintiff, 

Kelly  '  for  a  felony,  on  which  the  defendant  has  been  acquitted,  tkm 

1  Black.  Rep.  *mujf  y€  copy  0j  fa  recor£  ana*  acquittal  from  the  court  wberi  * 
3  s'  tnalwas  had,  and  which  muft  be  granted  by  that  court,  pro- 

duced in  evidence :  but  where  the  indictment  is  osijfirf 
mif demeanor  y  as  for  keeping  a  diforderly  houfe,  fuch  a  copy* 
not  ntcefiary.  Here  the  cleric  of  the  feffions  attended  with 
the  record  of  the  acquittal  for  the  mifdemeanor  at  the  feffioot, 
and  it  was  held  to  be  good  evidence. 

Carth  4*1.  As  therefore  the  court  where  the  acquittal  was,  muft  gflB* 

3  Black.  Com.  a  copy  of  the  record  and  acquittal,  in  order  that  the  plaimif 
*a6»  may  maintain  his  action,  and  it  is  difcretionary  in  them  » 

grant  or  withhold  it,  it  is  therefore  ufual  to  deny  a  copy  <* 
<         the  indictment  where  there  has  been  any,  atleaft,  probbk 

ground  to  found  fuch  a  profecution  on. 

But 
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But  where  the  plaintiff  and  another  were  indicted  for  Jordanv.Lewk. 
forgery  at  the  Old  Bailey ',  and  acquitted,  and  a  copy  of  the  *  Stra* ,iaa* 
indictment  and  acquittal  granted  to  the  other  only;  in  this 
action  which  was  for  the  malicious  profecution,  the  plaintiff 
offered  the  copy  of  the  indictment  fo  granted  in  evidence \ 
and  the  order  at  the  Old  Bailey  was  read  by  way  of  objection : 
but  the  chief  juftice  admitted  it,  faying,  That  an  order  was 
not  neceflary  to  make  it  evidence,  nor  is  it  ever  produced  in 
order  to  introduce  it;  fo  it  was  read,  and  the  plaintiff  ob- 
tained a  verdict;  which  the  court  refufed  to  fet  aiide. 

.    2,  The  plaintiff  may  give  in  evidence  the  fubftance  of  that  Claytmi  r. 
given  on  the  indictment,  and  the  charges  of  the  acquittal,  Nelfon. 
and  the  circurnftances  which  (hew  that  the  profecution  was  ^idai  }7tu 
malicious  and  without  probable  caufe;  and  he  may  likewife  per  Padwr, 
give  in  evidence  the  circurnftances  of  the  defendant,  in  order  Ch.  J. 
to  increafe  the  damages.  BnU*  N- p-  *3- 

As  in  this  cafe,  in  evidence  of  malice,  the  plaintiff  was  Chamber*  y. 
allowed  to  give  in  evidence,  advertifements  put  into  the  papers  fcobinfon. 
by  the  defendant^  mentioning,   that  the  indictment  had  been  tra%^1* 
found  againft  .the  plaintiff,  and  other   fcandalous  matters, 
though  an  information  had  been  granted  for  them  as  libels. 

.    3.  The  defendant's  name  on  the  back  of  the  bill  is  fuffi-  Johnfon&nx. 
cient,  and  the  beft  evidence  of  his  having  been  fworn  to  the  v-  Browning, 
bill ;  fo  it  may  be  proved  that  he  was  a  witnefs  without  having  M     c*ff  %t7m 
AebilL 

But  a  perfon's  name  being  indorfed  is  no  evidence  that  he  Girlingtwi  y. 
was  profecucor :  for  in  this  cafe  it  was  the  name  of  the  juftice  p»tficW. 
^nd  others,  who  were  to  give  evidence.  * Vcnt' 47- 

In  an  action  for  a  malicious  profecution  by  indicting  the  Edward  y. 
plaintiff  at  the  quarter  feffions,  the  defendant  produced  the  William* 
original  indictment,  which  was  admitted  5  but  it  being  ob-  ^uST^* 
jected,  That  though  this  was  admiffible  evidence  to  prove  the  mss. 
defendant  the  profecutor,  by  fhewing  his  name  on  the  back 
of  the  bill,  yet  it  was  no  evidence  as  to  the  caption,  which 
is  a  material  averment  in  the  declaration,  vjz.  that  the  quarter 
feffions  were  held  at  fuch  a  place  and  time,  and  before  fuch 
juftices :    Juftice  Wilmot  was  clearly  of  opinion,  That  this 
could  not  be  fupported  by  parol  evidence  of  the  minutes  of 
thefefljons;  but  that  for  this  purpofc  a  record  mould  have 
been  mjade  up,  and  the  original,  or  a  copy,  produced :    So 
the  plaintiff  was  nonfuited. 

In  an  action  for  malicioufly  holding  the  prefent  plaintiff  to  Rogtrs  v. 
bail  when  nothing  was  due,  and  in  which  the  defendant  had  H&ombe 

been^toj 

Aff.  1785. 
MSS. 
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been  nonfuited:  to  prove  (he  holding  to  bail,  a*  ofia-iffj  tf 
the  affidavit  made  by  the  defendant  (then  the  plaintiff)  was 
offered  in  evidence.  It  was  objected  to,  that  fargmfc! 
affidavit  it/elf  ought  to  be  produced:  but  Juftice  Butter  io^ 
'lilts  evidence  had  been  held  fufficient,  in  a  cafe  from  fie 
home  circuit,'  and  that  he  had  held  the  writ  as  indorfed  frit 
cient  evidence :  the  plaintiff  then  offered  evidence  as  part  of 
her  damages  in  this  action,  the  cofts  /be  had  ban  put  to  hit* 
fending  the  former  adi&n;  to  which  it  was  objected,  ttat  theft 
cofts  having  been  taxed  upon  that  action  and  paid  w  the 
prefent  plaintiff,  that  (he  (hould  not  go  for  them  again  in  d» 
action.  E  Contra,  it  was  inftfted,  That  as  the  extra  crib 
always  exceeded  the  taxed  cofts,  that  they  might  go  for  theft: 
and  die  defendant's  counfel  further  objected,  That  the  gift  of 
the  prefent  action  being  the  arreft,  that  no  cofts  could  be 
proved  as  damages,  but  thofe  occafioned  by  the  prefent  arret: 
and  the  judge  rejected  the  evidence,  apparently  on  botk 
grounds. 

Goddari  ▼.  4«  If  the  plaintiff  declares  for  a  malicious  indictment  tf 

Smith.  which  he  was  lawfully  acquitted,  if  on  the  trial  it  appears  that 

Mod.  cif    6    **e  got  off  by  a  noli  profequi,  the  evidence  will  not  maintm 

*  *  1#  the  declaration;  for  a  notiprofequi  is  only  a  difcharge  to  d» 

indictment,  but  no  acquittal  of  the  crime.     But  if  the  party 

had  pleaded  Not  Guilty,  and  the  attorney-general  had  too* 

feffed  it,  that  would  fupport  the  declaration. 

Rat  ▼  Parfont       5.  In  this  cafe,  which  was  that  of  the  Cock  Lane  gheft,  tk 
Aal-  court  held  that  there  was  no  need  of  proving  the  afiiudfifij  | 

»  Black.  Rep.     the  defendants  meeting  and  confpiring  together  \  that  that  might 
39  be  collected  from  collateral  circumftances.     It  was  on  *  j 

information:  ideo  quaere  if  there  is  any  difference  in  tkecaft  I 

of  an  action  ? 


I.    OF   THE   EVIDENCE   Oil   THE   FAR?   Of  THE 
DEFENDANT. 

flavin  y.  Though  an  action  will  lie  for  a  malicious  profecution,  J* 

Roberts.  ft  is  not  to  be  favoured :  therefore  if  the  inax&mpnt  has  to* 

wk-  '*  found  by  the  grand  jury ',  the  defendant  (ball  not  be  obliged  to 
fhew  a  probable  caufe  $  but  it  (hall  lie  on  the  plaintiff  to 

Cobb  t.  Carr.  prove  exprefs  malice.     However,   if  he  can,  the  defendant 

Middlefcx.  (hould  give  evidence  of  a  probable  caufe,  and  for  this  purpofcj 

Mich.  1746.  proof  of  the  evidence  given  on  the  indictment  is  good.    Aw 

Parrot  v.  where  the  fact  lies  in  the  knowledge  of  the  defendant  hhnfeU 

Fifliwiclt.  he  muft  (hew  a  probable  caufe,  though  the  indictment  be 

London  after  found  by  the  grand  jury,  or  the  plaintiff  (hall  recover  without 

MN?^.  proving  exprefs  malice. 
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So  in  an  action  for  malicious  profccution,  Lord  Hdtdwkh  Veridik  ▼. 
laid,  That  a£kual  and  exprtfs  malice  need  not  be  proved  \  but  JJ^^# 
it  was  incumbent  on  the  defendant  to  (hew  probable  caufe  for  jyjgs. 
theprofecution;  for  without  that,  the  law  will  imply  malice  in 
the  firft  profecution. 

5.  OF  THE  DAMAGES. 

1.  The  foundation  of  this  a&ion  being  malice,  and  the  Farmer  ▼. 
want  of  a  probable  caufe,  the  court  refuted  to  grant  a  new  D»Kn«- 
trial  for  exceffive  damages,  though  no  injury  had  happened  to  4       *  *97x 
the  plaintiff's  trade  or  reputation,  and  the  fum  expended  in 

his  defence  was  much  lefs  than  the  damages  given;  far  die 
court  held,  That  the  jswZ^  fbouki  eatrr  into  t& 
if  them. 

2.  How  far  the  jury  may  fever  in  the  damages  it  has  been  Lam  ▼.  San* 
lidded;  that  where  this  action  was  brought  againft  the  pro-  tdoc- 
ftcuter  of  the  indictment,  and  the  juftice  who  had  committed  *  Stnu  7* 
Ik*  plaintiff,  and  the  jury  gave  200  L  damages  againft  the 
profecutor,  and  ac  L  againft  the  juftice.    Ch.  Juft.  King  took 

the  verdicl  fo.    But  in  this  cafe,  againft  feveral  defendants  the  ^^^  ^ 
jury  gave  800  L  damages  againft  one,  andioeA  each  againft  Bancroft, 
three  others.    Lord  Raymind  faid,  it  could  not  be  done;  and  a  Sua.  91* 
a  verd&  was  given  far  noci  againft  them  altogether*  idt$ 


jCHAPTER 
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CHAPTER    XII. 

The  A&ion  of  Trover. 


TROVER  is  an  a&ion  which  lies  where  one  mm  geti 
poffefSon  of  the  goods  of  another  by  delivery,  finding, 
or  otherwife,  and  refufes  to  deliver  them  to  the  owner,  or 
fells  or  converts  them  to  his  own  ufe,  without  die  content  of 
the  owner ;  for  which  the  owner  by  this  a£tion  recovers  the 
value  of  his  goods.  » 

In  this  a&ion  the  defendant  is  fuppofed  to  have  come 
legally  into  poffeffion  of  the  goods,  and  the  wrong  done,  or 
die  gift  of  the  action,  is  die  illegal  converfion  of  them  to  his 
own  ufe ;  without  which  the  action  cannot  be  maintained, 

I  fliall  in  this  action  confider,  f  ft,  The  nature  of  it,  with 
reference  to  the  things  for  which  it  lies :  2dly,  With  re- 
ference to  the  perfon :  3dly,  The  pleadings :  4tbly,  The 
evidence :    Sthly,  The  damages  and  cofts. 


i.  OF   TROVER  WITH  REFERENCE  TO  THE 
THINGS  FOR  WHICH  IT  LIES. 

I.  IN   THIS   ACTION   TNS   VALIDITY   OF   SALES  MAY 
BE    TRIED. 

Thefe  are,  ift,  Sales  by  the  intervention  of  a  factor  or 
agent:  2dly,  Sales  by  the  Qteriff:  jdly,  Sales  of  ftoles 
goods :  4thly,  Sales  void  by  flat.  13  of  Eliz. 

1.  Of  Sales  by  the  Intervention  of  a  Fa£tor  or 
Agent. 

1.  "  If  goods  are  not  delivered  to  a  (actor  or  agent:  hat 
"  he  is  only  impowered  to  fell  by  the  principal,  this  (hall  not 
u  preclude  the  principal  himfelf  from  felling  them." 

Alc  nT  For  where  the  defendant,  being  owner  of  a  great  quan- 

Tayk>r.*  tity  of  malt,  then  being  on  board  a  veflel,  impowered  «& 

Aleyn  93.        Smith  a  broker  to  fell  tt\  before  Smith  fold  it,  the  defend- 

ant 
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ant  himfelf  had  fold  it,  but  Smith  had  no  notice;  afterwards 
Smith  fold  it  to  the  plaintiff,  who  brought  trover  for  it  againft 
the  defendant:  it  was  at  firft  doubtful  whether  Smith thtbro- 
ker  would  not  be  liable  to  the  plaintiff,  as  he  could  not  pei> 
form  his  bargain,  though  it  was  without  his  default,  fo  that 
his  file  ought  for  that  reafon  to  be  held  valid :  but  afterwards* 
Rolle  Chief  Jufl.  held,  That  the  owner's  fale  fliould  prevail 
againft  that  of  his  factor,  who  had  but  a  bare  authority,  and 
that  the  broker's  fale  ihould  have  been  conditional,  if  the 
owner  had  not  fold  before;  but  he  faid  that  neither  the  broker 
nor  his  vendees  Ihould  be  liable  to  any  adion  for  detaining  the 
goods,  if  they  had  no  notice  of  the  Erie  by  the  owner. 

2.  A  fodor  has  only  power  to  fell  the  goods  of  his  prin-  *»terfon  y. 
cipaJ,  and  thereby  bind  him :  he  cannot  bind  or  affed  his  prin-  Tafl1, 
cipaPs  property,  by  pledging  them  as  a  fecurity  for  his  own  debt,  *       *  M*** 
though  there  is  the-  formality  of  a  bill  of  parcels  and  a  re- 
ceipt. 

2.  Of  Sales  by  the  Sheriff. 

In  this  cafe,  the  fheriff  having  taken  goods  in  execution,  Ayre  ▼.  Aden, 
was  difcharged  of  his  office  before  a  fale  or  the  writ  returned;  £*£  J"**  W* 
but  he  afterwards  fold  the  goods  without  a  venditioni  exponas:  s  c°  **" 
upon  trover  being  brought  for  them,  it  was  refolved,  That 
the  fieri  facias  gave  him  an  authority  to  fell  without  any  writ, 
though  he  was  ouc  of  office. 

3.  As  to  the  Sales  of  Stolen  Goods. 

By  flat.  21  H.  8.  c.  11.  "  Goods  ftolen  {hall  be  reftored  ♦ 
w  to 'the  owner,    upon  his  giving  or  procuring  evidence 
u  againft  the   felon,  fo  that  he  be  profecuted  to  convic- 
«  don." 

*   Wherever  therefore  the  felon  is  convi&ed,  the  owner  may  1  Inft.  714. 
maintain  trover  for  the  goods  ftolen,  into  whofe  hands  foever  K*l*  47« 
they  have  come;  and  at  common  law  they  were  not  boumd, 
even  by  a  fale  in  market  overt. 

But  if  ftolen  goods  arc  fold  in  market  overt,  the  owner  can-  Hirwood  v. 
not  maintain  trover  for  them  till  after  the  conviftion^  for  it  dc-  Smtih. 
pends  on  that  whether  he  will  be  entitled  or  not,  as  till  then  he  l^?"*    *** 
has  no  property,  which  is  neceflary  to  maintain  this  adion; 
and  if  th*  perfon  who  fo  bought  them  in  market  overt,  fells 
them  in  the  interval  before  corividion  of  the  felon,  he  (hall 
not  be  liable  to  an  a£tion  of  trover ;  for  he  fhall  not  be  obliged 
to  keep  the  goods  which  may  be  of  a  perishable  nature:  and 
Jhat  {hall  be  fo,  though  he  received  notice  from  the  owner  of 

the 
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the  ffoodf  of  their  being  ftolcn:  bvt per  Led  A»jwr4e  plain- 
tiff having  a  right  to  reftitutlon  of  his  goods,  would  pcrhapi 
be  entitled  to  recover  damages  in  tpover  againft  any  penoo 
who  is  fixed  with  the  goods  after  convidion,  and  refufes  to 
deliver  them  up ;  for  then  die  goods  are  converted  to  the  pit** 
judice  of  the  owner. 

4.   As  to  Sales  void  by  Statute  13  Biz.  c.  5. 

Bv  this  ftatute  it  is  enacted,  «  That  all  feoffments,  gifts, 
R  alienations  and  conveyances  of  lands  or  goods,  and  all  and 
«  every  bond,  fuit,  judgment,  and  execution  made  to  the  fa- 
u  tent  cq  defraud  creditors,  (hall  be  null  and  void." 

Wtfkr  ▼.  *•  But  it  fcems  fettled,  That  no  conveyance  {hall  be  deen- 

Bor-owb.  ed  fraudulent  within  the  ftatute,  unleis  it  can  be  proved  dot 

nr  ^  174S'  *  *e  P^*011  was  i^^ted  at  the  time  of  the  affignment  or  coa- 
Smcas^""*'  vey*ncc>  or  VCI7  ncarly  fo>  fo  that  they  may  be  conne&dto- 
BuUcr  n.  P.      gether. 

Twyoc9*  cafe.        2*  That  where  one  P/Vra  being  indebted  to  Tvuyne  in  400L 
3  Co.  to*  b.     and  to  C  in  aooi.  and  C  bavrng  brought  an  aBion  tf&k 
again/*  Pierce,  fending  the  writ,  be  made  a  general deed $f$ 
$f  aSbh  goods  and  chattels  to  Tujne  in  fatisfadion  of  his  debt, 
oat  notwithftanding,  Pierce  JHu  continued  in  pojjejun  of  to 
foods,  ibme  of  them  he  foM,  he  (hone  the  fteep,  and  mam 
them  with  his  own  mark,  and  exerted  every  ad  of  ownerihtp*. 
this  tranfa&ion  appearing,  it  was  clearly  held,  That  the  con- 
veyance to  Twyne  was  fraudulent  and  void  within  the  ftatute 
Stowr  y.  Grab- 13  £&*•  \  for  it  was  made  with  a  traft  between  the  parties 
ham.  and  the  owner  continuing  in  pofTeffion,  it  gave  him  a  credit 

%  Bulft.  ai8.     thereby  he  traded  with  others,  and  fo  was  enabled  to  cheat 
and  defraud  them. 

Per  Buller  Juft.  3»  "Wherever  therefore  a  perfon  makes  a  bill  of  6k  cf 
a  Term  Rep.  "  his  effects,  or  any  other  fimilar  conveyance,  unlefs  pojfcffi* 
S9S*  *  Jb/hws  and  accompanies  the  deed,  k  fhan  be  deemed  feudu- 

tt  lent,  and  the  goods  may  be  recovered  in  trover.** 

Bamfbrd  ▼.  As  where  in  trover  by  the  fceriff  for  goods  which  hid 

Baron,  quot      been  taken  by  the  defendants,   after  they  had  been  taken 

a  T«m  &*f.     jn  execution  by  him   at  the  fok  of  a  creditor,   in  Afril 

**4  ff&J  j  the  defendants  fet  tip  an  Affignment  of  the  goads  kf 

ifayei  (who  was  the  owner)  to  two  perfects  for  the  benA 

df  fetch  of  his  creditors  as  would  fign  a  comporfraon  deed 

by  a  certain  time,    which  affignment  was  dated  16  Aagf 

1786;  the  plaintiff  replied,   that  in  that  argument  it  had 

been  agreed  that  Hayes  Jhould  continue  in  fmfion  tit  Mf 

1767,  and  that  he  did  fo  contiaue   in  fowfion*  <p* 
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which  the  court  were  clearly  of  opinion  that  the  affigitmeat 
was  fraudulent)  and  void  within  the  ftatute  13  Eliz.  though  ic 
appeared  that  during  that  time  Hayes  was  to  account  with  the 
two  truftus  for  the  profits  of  his  bufinefs;  and  the  plaintiff 
recovered  accordingly. 

So  where  a  perfon,  being  indebted  both  to  the  plaintiff  and  Edwwds  *. 
ibe'defendant,  made  a  bill  of  fale  of  all  his  effeds  to  the  de-  ***ai- 
fcndam,  in  which  was  a  clauTe  that  the  defendant  fliould  be  ]££*  **■ 
at  liberty  within  fourteen  days  from  the  execution  of  the  bill 
of  (ale,  to  enter  upon  and  fell  the  effe£b  fo  affigned,  in  cafe 
the  money  was  not  loonier  paid ;  before  the  end  of  the  four- 
teen days,  the  perfon  died;  upon  which  the  defendant  entered 
opon  the  goods  and  ibid  them,  when  it  was  held  that  the 
owner  having  been  left  and  dying  in  poffeflioa  of  the  goods, 
Ant  the  alignment  was  fraudulent,  and  that  the  defendant, 
having  fo  interfered,  (hould  be  liable  to  the  whole  of  the 
plaintiff's  debt  as  executor  defon  tort. 

4.  a  But  the  cafes  here  are  where  the  conveyance  is  ahfo-  PerBuIkr,  jdL. 
u  lute;  for  cafes  may  occur  in  which  the  owner  may  continue  «  &  c. 
"  in  pofleffion,  and  yet  the  conveyance  not  be  fraudulent:  as 

*  if  the  conveyance  is  condkionai^  there  the  vendor's  conti- 
"  naing  in  poHcffion  does  not  invalidate  the  fale,  becatfe  bf 
u  the  terms  of  the  cemoeyante  the  vendee  is  not  to  have  poffef- 

*  Son  till  he  has  performed  she  condition^*' 

(<  So  where  the  want  of  immediate  poffeffion  is  confiftent  Ibid. 

*  with  the  deed.** 

Ai  where  on  the  marriage  of  Lord  Montforty  tbi  heufiM  Cadogm  v. 
pods  of  kit  houfe  in  town  were,  inter  *m,  conveyed  to  Kcnnctt- 
Mikes,  in  fbid  fetdement:   Lady  Montfhrt's  fortune  was "^S^m"  t. 
lo,oooJ.  equal  to  pay  all  his  debts  at  the  time  of  his  mar-  Burnett,  quoc  " 
tjage,  and  the  goods  were  added  to  the  fetdement,   Lord  Cowp.  435. 
*6rt$for*'s*eftl  elate  not  being  deemed  fufficient  to  make  an  s*  p« 
idequate  fetdement;  the  defendant  was  a  creditor  before  Lord 
Mentfort's  marriage,  and  had  taken  the  goods  under  an  exe- 
cution :  on  trover  broaght  for  the  goods  by  the  truftee^  it 
irasfceld  dearly,  That  the  Aat»te  23  Eti%.  was  only  intended 
a  operate  .againft  fraudulent  conveyances,  and  that  pofleffion 
*b*e  was  not  evidence  of  fraud ;  that  this  therefore  being  a 
birand  prtoper  fetdement,  coald  not  be  deemed  void  under 
fafatuee,  particularly  as  Lady  Mortiforfs  fortune  was  equal 
o  pay  all  the  debts ;  and  the  houfhold  goods  were  included  in 
he  fetdement  for  a  fufficient  reafon. 

So  where  perftoud  property,  aid  .among  other  things,  fome  Haflington  ▼. 
jows  were  fettled  on  the  marriage  of  the  plaintiff's  wife  on  GiJ1« 

a  *  certain  %7m*°*- 

597- 
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certain  tiiifts,  they  were  held  hot  to  be  liable  tothehiifbafrFt 
„    debts. 

Vid.  Jirratn  v.      Ift  delivering  his  bptnion  in  die  laft  cafe,  Lard  MansfkU 

Woiloottoo.      (aid,  That  courts  of  law  had  gone  every  length  to  protefi 

f&J^?***       perfonal  property  in  the  wife,  in  cafes  clear  of  fraud,  that 

p^"  this  was  aone  by  the  intervention  of  truftees  in  whofe  hands 

all  fair  fettlement  of  the  wife's  property  before  marriage  w» 

protected ;  but  where  the  conveyance  is  after  marriage,  that 

is  void  againft  creditors,  as  being  without  conftderabon. 

Pref.  in  Chan.  But  whefe  a  fettlement  is  made  after  marriage,  the  pert* 
4*6,  x»i.  being  paid  at  the  fame  timet  fuch  i$  good  againft  creditors;  lb 
ft  has  been  holden*  That  where  the  fettlement  was  made  after 
marriage,  recited  to  be  in  confidcration  of  a  portion  fecured, 
where  in  hdt  fuch  portion  has  been  fecured,  that  that  was 
good  againft  creditors. 

5.  "  Another  cafe  of  (ales  not  void  under  the  ftatute 
"  though  no  pofleflion  has  been  delivered,  is  that  of  the  file 
"  or  affignment  of  Jbips  atjea." 

Atkinfon  ▼.  For  if  a  fhip  be  fold  while  at  fea,  a  delivery  of  tbepni 

Mailing.  hill  of  fate  amounts  to  a  delivery  of  the  {hip  itfelf,  for  it  is  tk 

a  Te^Rep  3  onty  ^e^lvcl7  °f  wbich  the  fubjeft  matter  is  capable;  and  bc- 
46a!nn  fides,  it  does  not  give  any  degree  of  foMe  credit  to  the  venicc 

or  affignee.     Fid.  pq/hplenius4 


Rollefton  ▼.  But  an  abfolute  bill  of  fale  of  a  fhip  at  fea,  is  void  under 

Hibbert.  ftatute  26  Geo.  3.  c.  60.  unlefs  there  has  been  a  regiftrytftk 

3Tenn  Rep.  j^  and  thg  cert^cate  ^  fa  regiftry  he  recited  in  the  hi  J 
faUj  even  though  the  vendee  had  given  an  undertaking  10 
reftore  the  (hip  on  a  certain  day,  on  payment  of  the  fam  ad- 
vanced on  her  credit, 

6.  "  No  perfon  can  take  advantage  of  this  ftatute,  but  the 
c<  creditors  themfelves." 

Hiwct  ▼.  Therefore  where  A.  having  made  a  fraudulent  conveyance 

L««icr.  0f  his  goods  to  B.  and  then  died,  B.  brought  an  a£tioa  again! 

Cre.  Jac,  470.   j>%  adminiftrator  for  the  goods;  it  was  held.  That  the  *+** 

niftrator  could  neither  plead  the  ftatute  nor  maintain  thepo&t 

fion  of  the  goods,  even  to  fatisfy  the  creditors;  but  thecowt 

held,  That  they  might  charge  the  vendee  as  executor  defmnfU 


2.   INSTRUMENTS    CONVEYING   A  CHOSE   IN  /iCTlOUj 
MAY   BE   RECOVERED   BY   TROVER. 

Jon*  v.  Wic|>    a  As  where  this  adion  was  brought  for  letters  patent  eft 
wath.  licence  i  after  a  verdi&  for  the  plaintiff,  it  was  moved  in  arret  1 

HariL  its.  -  -" 
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of  judgment,  that  a  record  cannot  be  converted :  fednon  alio- 
catur,  for  the  words  letters  patent  here  fignify  the  exemplifi- 
cation of  them  under  the  broad  feal,  and  fo  is  intended  in 
commn  parlance  \  for  which  this  a£tion  lies* 

•    So  trover  was  in  this  cafe  held  to  lie  for  a  bill  of  exchange.  Lucas  t  Hayes* 

Salk.  130. 

So  for  mil/ion  lottery  tickets.  Ford  v.  Hop- 

kins. 
So  for  a  bond.  Salk.  183. 

Arnold  t. 

So  for  the  title-deeds  of  an  eftate.  lc^r£?n' 

J  Salk  6*4. 

Yea,  Bart.v. 
3.    TROVER  WILL   NOT    LIE    FOR    GOODS    WHICH    HAVE     Ficl<k 

BEPN   CONDEMNED    EV    A    COURT    HAVING  l^*™*  ***" 

COMPETENT    JURISDICTION. 


708. 


As  where  jhe  plaintiff  brought  an  aftion  of  trover  for  a  Hughes  ▼. 
fliip,  tackle,  and  furniture,  which  fhip  had  been  condemned  by  Cornelius. 
the  admiralty  of  France  as  prize>  and  bought  by  the  plaintiff***  T*  ^Y1*' 
when  fold  under  the  fentenccy  but  had  been  taken  out  of  his473" 
pofleffion  by  the  defendants  claiming  property  on  the  ground 
of  the  capture'being  illegal :  it  was  refolved,  That  the  courts 
here  were  bound  to  give  credit  to  the  fentence  of  foreign 
courts,  and  that  their  condemnations  were  not  examinable  at 
common  law;  and  therefore  the  plaintiff  had  judgment. 

<c  But  where  the  jurifdi&ion  of  the  court  is  in  any  refpeft 
u  limited,  there  trover  will  lie  for  goods  which  have  been 
"  feized  or  condemned  by  fuch  courts,  for  the  purpofe  of 
"  trying  if  fuch  courts  have  exceeded  their  juri(di6tion." 

As  in  the  cafe  of  condmnations  by  the  comrniffioners  ofpapillonv. 
excife,  who  though  under  the  ftatutcs  of  excife,   they  are  Buckaer. 
invefted  with  the  right  of  condemning  cxcifeahle  goods,  &c.  JSard'  47*' 
yet  may  the  owner  neverthelefs  maintain  an  a&ion  of  trover  Hummeton, 
for  them,  if  he  fuppofes  them  illegally  condemned.  Hard.  480. 

s.  p. 

4.  Another  cafe  in  which  trover  lies,  is  to  try  the  property 
arifing  under 

CONSIGNMENTS   OF    MERCHANDIZE. 

This  isy  firft*  To  a  creditor:  ad,  To  a  fe&or:  3d,  To 
any  other  perfon. 

And  ift,  Of  Confignments  to  a  Creditor. 

1.  The  indorfement  of  the  bill  of  lading  to  a  creditor,  HibMrt  v* 
conveys  anabfolute  property  tb  the  indorfee;  and  he  may  Carter. 

N  n  maintain  ^^   ^ 

74* 
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maintain  trover  fjr  the  goods  included  in  fuch  bills  of 
lading* 

CiMwcIIv.BaII      And  where  there  are  feveral  bills  of  lading,  of  different 

PTCh"    r         imports,  which  are  differently  indorfed,  the  perfon  whofirft 
i    cim    cp.     gcts  onc  Qf  tjlcfn  ^  j^gj  tjtjc  £rom  t^c  owncr  of  fhippcr^ 

has  a  right  to  the  confignment  in  exclufion  of  the  othek 

a.  Of  Confignments  to  a  Faclor. 

Per  Lord  ManC*     If  there  is  an  authority  ever  fo  general  by  indorfement  of 

field,  in  Wright  the  bill  of  lading,   without  difclofing  that  the  indonet  u 

i  BnrrPaoll6    ^or>  tne  owner  (as  between  him  and  the  fe&or)  retains  i 

nrr.  404  .   j.^  ^  ^c  delivery  of  the  goods,  and  until  they  are  aduaDj 

fold,  and  turned  into  money. 

tfcid.  But  if  the  goods  are  bonafidi  fold  by  the  fador  while  at  fc% 

fuch  fale  (hall  be  good,  and  lhall  bind  the  owner,  becaofe  the 
goods  were  bona  fide  fold,  and  by  the  owner's  own  authority 

&,  c.  And  if  a  fador  to  whom  a  bill  of  lading  is  indorfed  pat- 

rally  y  but  in  hSt  to  him  as  f after ^  though  that  is  notexprdH 
indorfes  it  over  as  his  own  property;  fuch  indorfement (haH be 
good,  if  for  a  fair  and  valuable  confideration  and  without 
notice;  atiter  if  only  afpurious  one  to  defraud  the  owner* 

3.  Of  Confignments  to  other  Perfons. 

Lickbarrrow  v.       I.  After  goods  have  been  configned,  the  confignor,  if  k 
Mafon.  thinks  fit,  mayftop  the  goods  before  they  come  to  the  hands  if  M 

Mich.  a*  G.  3.  unfignec   M  \{  tnc  confignee  becomes  infolvent  or  abaoknrt 
»Te*n  Rep.      (^  y  pf^   %  ^    ^  } 

"  But  this  power  of  (lopping  the  goods  is  only  while  they 
"  are  in  tranfitu^  for  if  they  come  into  the  poffeffion  of  tfae 
"  confignee,  then  the  property  is  changed,  and  thc  coniigfl* 
u  cannot  ftop  them/' 

Ellis  ▼.  Hunt,        As  where  in  trover  for  a  quantity  of  files,  the  cafe  \ 
&  al.  That  Moore  the  bankrupt  had  ordered  the  goods  in  queftiol 

3  Term  Rep.     on  the  31ft  of  O£tober>  from  the  plaintiffs,  who  were  mi* 

4  4*  fadurers  at  Sheffield;  on  the  14th  of  November  they  were  fa 

by  the  waggon,  and  arrived  in  London  on  the  twenty-fecori 
the  plaintiffs  drew  a  bill  on  Moore  for  the  amount,  but  it  t 
never  paid :  on  the  15th  of  November  a  docquet  was  flruc 
and  on  the  18th  the  commiffion  iflued,  and  the  defends 
■  chofen  affignees:  on  the  24th  a  provifional  affignmentK 
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jhade  to  the  meffenger  Under  the'commifliori,  who  oft  the 
feme  day  demanded  the  goods  of  the  defendants,  and  put  his 
mark  upon  the  cafk,  but  did  not  take  them  away:  on  the  28th 
of  November  the  plaintiffs  wrote  to  the  agent  of  the  waggon 
to  ftop  the  goods,  in  cafe  they  had  not  been  delivered ;  and 
brought  their  a&ion  againft  the  carrier  arid  affignees  of  the 
bankrupt,  who  had  got  pofleffion  of  them:  die  court  were  of 
opinion,  That  fuffident  poflejfton  had  been  taken  by  the  ajjignees 
under  the  commijjion^  which  it  therefore  was  not  in  the  power 
of  the  confignor  to  divert:  or  countermand ;  and  therefore  gave 
judgment  for  the  defendants. 

But  if  the  confignee  to  whom  the  Bill  of  lading  is  indorfed,  Salomon*  ?« 
does  not  part  with  his  ivhale  intereji  in  the  goods,  but  only  afligns  ^  _ 
it  to -another  as  a  collateral  fecurity  to  him,  and  fo  remains  674^       CP" 
interefted)  9r  as  a  partner  in  the  goods,  notwithftanding  the 
affignment;  thefe  the  property  of  the  confignor  is  not  divert- 
ed, but  he  may  ftop  the  goods  before  they  reach  the  hands  of 
the  confignee  or  of  the  perfon  to  whom  he  indorfed  the  bill 
of  lading; 

5*  Another  cafe  in  which  this  a&iori  is  ufual,  is  to  try  the 
validity  of 


COMMISSIONS    OF   BANKRUPT,   OR    TO    RECOVER    GOODS 
BELONGING    TO    THE    BANKRUPT    ESTATE. 

In  all  actions  in  Which  the  bankruptcy  comes  in  queftion, 
it  is  neceflary  to  go  through  all  the  fteps  before  entered  into 
by  the  commiffioners  j  that  is,  to  prove,  2  ft,  That  the  party 
was  a  trader:  2dly,  The  a&  of  bankruptcy:  3d! y,  The  peti- 
tioning creditor's  debt:  4th,  The  ifluing  of  the  com  million : 
5th,  The  affignment :  6th,  A  property  in  the  bankrupt. — I 
lhall  therefore  confider  each  of  thefe  in  their  order. 


1.  The  Party  mull  be  a  Trader. 

Who  are  to  be  deemed  traders  within  the  bankrupt  laws 
depends  either  on  exprefs  ftatutes,  or  on  the  decifion  of  the 
courts  on  the  meaning  of  that  term  (trader)  as  confifteiit 
with  the  fpirit  of  the  ftatutes. 

i.  The  general  defcription  of  perfons  fubjeft  to  the  bank- 
rupt taws,  is  under  ftatute  13  Eliz.  c.  7.  viz.  "  Perfons  ufing 
u  the  trade  of  merchandize  by  buying  or  felling  by  way  of 
**  bargaining,  exchange,  re-changer  barter,  or  chevifance  by 
44  grofs  or  retail,  or  who  feek  their  living  by  buying  or 
«  felling." 

N  n  %  2.  Bjf 
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2.  By  ftatufe  21  Jac.  i.  c.  19.  "  Perfon*  ufing  Ac  tmk 
c<  of  a  fcrivenery  receiving  other  men's  money  into  their  tndi 
"  or  cuftody,  may  be  bankrupts." 

3.  By  flat  5  Geo.  2.  c.  30.  *♦  Bankers,  brokers,  and  fe- 
K  tors,  are  declared  to  be  hable  to  the  bankrupt  laws/' 

4.  "  Perfbns  having  flock  in  feveral  public  companies,  «t 
"  by  feveral  ftatutes  declared  not  to  be  objects  of  the  bsi- 
u  rupt  laws :  as  having  Eajl  India  ftock  (by  ftatute  14  Gar.% 
"  c.  24,)  Bank  ftock;  fhares  in  the  Englijb  linen  comply; 
<c  royal  fifliing  company;  Guinea  company;  London  A4ir- 
c<  ance  company;  South-fea  company ;  Plate-glafs  company; 
<c  or  being  concerned  in  the  circulation  of  Exchequer  bills; 
"  by  the  feveral  ftatutes  of  7  &  8  W.  3.  c.  31.  8^0  /F.J 
,"  c.  2.  yS-^7.  47.  5  >/»»•  r.  13.  7  -A*,  c.  7.  3  G.  1.  r.  8.  ff  4 
«  C.  3.  <:.  37.  /  14." 

Colt  ▼.  Netted      Neither  (hall  buying  or  felling  ftock,  or  other  governmft 
▼ill.  fecurities ;  for  they  are  not  goods,  wares,  and  merchandbe. 

2  p.  Wmi.  308. 

5.  By  ftat.  5  Geo.  2.  c.  30.  /  40.  "  No  former,  gTaiier, 
"  drover,  or  receiver-general  of  the  land-tax,  fliall  befijfafc; 
"  to  be  made  a  bankrupt." 


Under  thefe  ftatutes  it  has  been  held, 

Per  Lord  Manf-      *•  The  general  words  of  the  ftatute  13  Eliz.  beings  *  wk 
field.  feek  their  living  by  buying  or  felling"  a  man  who  lives  bybqfej 

rOWPTv5S"       In8  onty>  or  ty  fe'"ng  only  cannot  be  a  bankrupt:  and  fi>Nf< 


field.  feek  their  living  by  buying  or  felling"  a  man  who  lives  bybqfej 

cOWPrv5*'       l#nS  onty>  or  ty  felling  only  cannot  be  a  bankrupt:  and  fi>Nf< 
\  BUck  Conun!  *e  ^BLTnc  rea*°n  lt  being  foe  the  purpofe  of  fetkmg  a  Svat^\ 


476.  one  Tingle  aft  of  buying  £nd  felling  will  not  make  a  man  *l 

bankrupt,  for  it  muft  be  a  repeated  practice,  and  profit  fought] 

Ibid.  by  it:  and  on  the  fame  principle,  no  handicraft  occupaooij 

i where  nothing  is  bought  or  fold,  and  fo  an  extenfive  credB 
or  the  ftock  in  trade,  is  not  neceflary  to  be  had)  will  matei 
Crumpv.Barnc.  a  man  a  regular  bankrupt;  as  a  gardener,  gold-beater,  " 
Cro.  Car.  31.     who  are  paid  merely  for  their  work  and  labour. 


matei 


»B!ack.Comm.      But  where  perfons  buy  goods  and  make  them  up  intofcfe* 
476.  able  commodities,  though  part  of  the  gain  is  by  bodily  laboal 

Loum  v.Bigg.   and  not  by  buying  or  felling,  yet  th«fe  are  within  the  flan 
*Mn*  a?**       of  bankrupts,  for  the  labour  is  only  in  melioration  of 
commodity,  and  rendering  it  more  fit  for  ufe;  therefore, 
Cording  to  the  doftrine  before  delivered,  a  mere  umrkmg 
cannot  be  a  bankrupt ;  but  a  merchant-taylor,  who  buys  1 
and  makes  it  up  for  his  cuftomers,  may  be  a  bankrupts 
fo  of  other  trades,  as  bakers,  brewers,  clothiers,  Ac. 
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So  die  court  of  B.  R.  held,  That  a  butcher  might  be  a  3  Mod.  330. 
nankrupr.  Dally  v.  Smith. 

r  -  4  Burr.  2/48. 

2.  "  Neither  is  it  neceflary  that  the  trade  he  lawful,  in 
*  order  to  make  the  trader  a  bankrupt." 

As  where  a  commiflion  of  bankrupt  ifTued  agftmft  a  clergy-  Ex  parte  Mey- 
iinwi,  and  he  petitioned  to  have  the  commiflion  fuperfeded,  on  mot* 
the  ground  that,  by  ftatute  21  Hen.  8.  c.  13.  "  All  fpiritual l  Atk*  I96* 
u  and  ecclefiaftical  perfons  are  forbidden  to  follow  any  trade, 
u  or  buy  or  fell  for  gain  under  a  penalty :"  but  Lord  Hard- 
wide  was  of  opinion, -That  this  penalty  only  attached  againft 
himfelf,  and  that  he  was  liable  to  the  bankrupt  laws,  the  trad- 
ing being  proved. 

So  in  the  feme  cafe  be  held,  Tbat  a  perfon  who  dealt  merely  ibid. 
\mfmuggling  and  running  of  goods,  though  this  was  an  offence, 
and  contrary  to  an  a&  of  parliament;  ye{  ftiH  that  it  was  a 
trading  within  the  ftatutes ;  for  that  in  both  cafes  a  perfon 
fltould  not  take  advantage  of  the  breach  of  one  law  to  excufe 
him  from  the  breach  of  another. 

3.  The  ftatute  5  Geo.  2.  having  declared  that  brokers  might  Highmorev. 
be  bankrupts,  Lord  Hardzuicke  was  of  opinion,  That  pawn-  Molloy. 
brokers  were  included,  and  might  be  bankrupts ;  for  though  x  Atk'  2o6# 
they  are  not  exprefsly  named,  yet  the  word  broker  is  the  genus, 

and  all  other  kinds  of  brokerage  the  fpecies. 

4.  u  Though  the  ftatutes  mention  perfons  only  ufrng  trade^ 
**  6fr.  as  objects  of  the  bankrupt  laws,  yet  if  perfons  in  other 
€t  profejfions  or  employments,  however  feemingly  inconfiftent, 
cc  will  do  any  acts  of  trading  with  a  view  to  profit^  they  (hall 
u  be  fubjeft  to  the  bankrupt  laws/*    .  * 

As  a  gentleman  of  the  bar  who  had  a  colliery,  and  dealt  irt  1  Stra.  514.  • 
coals  in  Durham^  was  held  to  be  a  trader  within  the  bankrupt 
laws.  r 

So  though  a  man  be  a  public  cjffcer,  as  an  excifeman  or  fuch  Per  Lord 
Kkc,   yet  if  he  will  trade,  he  makes  himfelf  fubjecl  to  the  Hardwicke. 
ftatutes  of  bankrupts.  l  Atk-  ao6« 

So  a  commiflion  of  bankrupt  formerly  iffued  againft  apeer>  t  ^  l0U 
an  carl  of  Suffolk,  for  trading  in  wines. 

5.  "  Drawing  and  re-drawing  bills  of  exchange,  is  an -act 
**  of  trading  that  will  fubjeft  the  party  to  a  commiflion  of 
ic  bankrupt :  but  fuch  fliould  not  be  on  a  perfon' s  own  and  file 
€C  account^  but  with  the  money  of  others  to  make  a  profit." 

For  in  this  cafe,  which  was  an  iflue  out  of  chancery,  to  Richardfon  ▼. 
try  if  one  Wilfon  was  a  trader  within  the  bankrupt  laws,  it  Bradihaw 
appeared  that  he  was  an  army-agent,  and  that  he  was  for  x  Atk-  '»8. 

«*«*„„  <luot-  Cowp. 
many^        v 


f+« 
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many  years  in  the  h*bit  of  drawing  bills  of  exchange  on  a 


Jones. 
C«wj>.  745. 


their  widows*)  and  others^  which  he  kept  for  tnem,  ahd  for 
which  they  drew  on  him;  bi)t  that  when  he  had  a  large fum 
he  did  not  keep  it  in  the  houfe,  but  paid  it  into  Drumsmi\ 
bank,  on  which  he  gave  checks  for  any  large  payments  held 
to  make:  in  this  cafe  tfye  jury  found  hjm  to  be  a  trader,  and 
the  judgment  was  given  accordingly,  on  the  ground  of  the 
profit  he  derived  from  the  exchange,  and  the  ufe  of  the  moocj 
of  others. 

But  where  a  perfon,  engaged  in  expenfiye  works,  drew 
bills  on  different  perfons,  for  the  purpofe  of  railing  moocj 
for  thofe  works,  but  allowed  to  the  perfons  who  accepted  ha 
bills  a  quarter  per  cent,  commiflion,  befides  intereft  at  5L  ftr 
cent,  and  alfo  borrowed  accommodation-notes  in  exchange  fa 
his  own,  he  was  held  not  to  be  within  the  bankrupt  laws;  fa 
all  the  tranfa&ions  of  the  bills  was  on  his  own  account,  and  fie 
his  own  benefit  only. 

6.  <c  The  word*  of  the  ftatute  of  bankrupt  being,  Uja§  I 
*c  the  trade  of  a  merchant  by  buying  and  felling,"  the  ift' 
u  ,of  buying  and  felling  mtfft  be  in  the  way  of  a  merchant?  ' , 

Therefore  an  innkeeper  as  fuch  cannot  be  a  bankrupt,  far 
his  Jiving  is  not  principally  got  by  buying  and  felling,  butbjl 
the  ufe  of  his  rooms  and  furniture  \  and  he.  buys  meat  and  drink, 
hot  for  fale  or  trading,  but  for  accommodation:  neither  doefj 
he  buy  or  fell  at  large  as  a  merchant,  but  to  guefts  only :  a  Fa{ 
"  wherever  a  man  buys  or  fells  under  a  particular  reftraintotj 
<(  limitation,  he  is  not  a  feller  within  the  ftatute,  for  the  fb»; 
"  tute  is  felling  in  the  way  of  merchants  9  that  is,  indj/cranQi 
"  nately  and  generally  to  all*9  ! 

9aun<3er6m  ▼.        On  the  fame  ground  that  an  innkeeper  has  been  held  not; 

Rowles.  to  be  ah  objed  of  the  bankrupt  laws,  zvtiluaUer  who  feU 

4  BlUT#  20*5'    liquor  only  in  his  own  houfe,  or  out  of  it  in  fmail quantititSy  ^ 

by  the  pot  or  mug,  is  not  a  trader  within  the  bankrupt  law*  ! 

1 
"  But  in  this  cafe,  it  muft  be  taken  that  the  felling  out  J 
fc  the  houfe  was  rather  to  oblige  cuftomers  than  as  a  meamsm 
c<  living ;  for  though  a  perfon  follows  the  trade  of  a  viduaw 
«c  yet  if  he  alfo  deals  in  liquors  which  he  fells  indifcrianjiatefa 
ic  whatever  the  quantity  he  may  be  a  bankrupt."  ] 


Crifp  v.  Pratt, 
Cro.  Tar.  549. 
Newton  ▼. 
Trigg. 
Salk.  no. 

Fertfolt. 
Salk.  1 10. 


patmanv. 
Vaughan. 
i  Term  Rep. 

in. 


For  where  a  perfon  kept  a  public-houfe  or  inn,  urn 
during  the  time  he  was  in  bufinefs,  which  was  about  mad 
months,  fold  about  fix  gallons  of  fpirits  altogether;  but  fl 
;' '    '  appeafd 
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appeared  that  any  per/on  applying  for  liquors,  might  have  been 
fupplied;  Judge  Buller  left  it  to  the  jury  to  decide,  Whe-r 
ther  this  was  not  a  trading  ?  and  they  found  the  party  a  bank- 
rupt. And  in  this  cafe  the  fime  juftice  ruled,  That  the 
quantity  fold  was  immaterial  to  the  queftion ;  for  if  he  had 
dealt  largely  he  would  not  probably  be  a  bankrupt, 

44  But  however,  it  may  perhaps  be  proper  to  take  into 
44  confideration  the  proportion  which  the  bufuiefs  of  felling 
44  liquors  out  of  doors  bears  to  the  bufinefs  as  an  innkeeper 
44  or  victualler,  that  fo  it  may  appear  to  be  done  with  a  view 
44  to  feeking  a  living." 

For  where  in  this  cafe  the  perfon  was  an  innkeeper,  but  Bnfcall  v, 
was  proved  to  have  fold  often  largs  quantities  of  wine,  rum,  ^  yfilV  ,  a 
and  brandy  to  different  perfons  which  many  after  retailed 
again,  the  judge  nonfuited  the  plaintiffs  *who  were  the  affigr 
nees,  holding  (uch  perfon  not  to  be  an  object  of  the  bankrupt 
laws;  but  the  court  fet  aiide  the  nonfuit,  holding  the  doctrine 
now  laid  down,  that  at  the  trial  the  proportion  of  his  deal* 
ings  out  of  doors  as  an  innkeeper,  mould  have  been  taken 
into  confideration,  and  left  to  the  jury. 

7.  "  The  ftat.  5  Geo.  2.  having  declared  farmers,  gra- 
44  ziers,  and  drovers  to  be  not  objects  of  the  bankrupt  laws) 
44  on  this  part  of  the  ftatute  it  has  been  decided," 

I.  If  a  perfon  buys  cattle  at  a  fair,  keeps  them  three  or  Milles ▼, 

four  days  on  his  land,  and  then  drives  them  to  another  fair  to  Hughes. 

fell  them,  he  is  a  drover  within  the  ftatute.  Mich- 19 

7  Geo  a.  C.  B. 

«  »  r    .    .  • .        Butt*  N«  p'  39» 

%•  u  But  tltough  a  farmer  merely  as  fuch  is  not  an  object 

44  of  the   bankrupt  laws,  yet  if  be  buys  any  great  quantities 

44  of  things,  fuch  as  are  the  produce  of  his  farm,  and  fells 

44  them,  he  (hall  be  liable  to  a  commiflion  of  bankrupt." 

As  where  a  fpecial  verdi  3  found  that  one  Richard  Baxter  Mayo  v. 
had  occupied  a  farm  of  300K  a  year,  and  annually  planted  it  Archer 
with   many  acres  of  potatoes,  which  he   fold  for  gain,  and  *  *****  5I3* 
likewife  bought  from   others  large  quantities   of  potatoes, 
which   he  kept  in    warehoufes,  and   fold  again  at  different 
markets.     His  dealing  fo  extenfively  and   in  fuch  manner, 
was  held   to  make  him  a  trader  within  the  meaning  of  the 
bankrupt  laws. 

So  where  the  plaintiff  was  aflignee  of  one  Davis  who,  Bartholomew 
it  appeared,  rented  a  ccmfidcrahle  farm  at  Whitchurch^  and  ▼.  Sherwood. 
kept  two  or  three  teams  of  borfes,  that  previous  to  his  tak-  Mich.  *7  G«  3« 
ing  the  farm  he  had  lived  with  an  uncle,  during  which  time  ^J^1^ 
he  attended  fairs,  and  bought  and  fold  feveral  horfes ;  and  $t™   Cp* 
after  he  took  the  farm,  he  occafionally  attended  fairs,  and 

bought 
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fought  horfes  which  were  not  calculated  for  the  ftrming  bufi- 
nefS)  aad  which  he  always  fold  again  for  Come  profit.  On 
this  evidence  the  Judge  left  it  to  the  jury  to  decide,  Whe- 
ther the  dealing  in  horfes  was  not  diftin&  from  the  fanning 
bufinefs,  and  done  with  a  view  to  profit  ?  and  the  jury  found 
Davis  a  bankrupt ;  which  verdicT:  on  a  motion  for  a  new 
trial  was  afterwards  confirmed  by  the  court. 

"  In  thefe  cafes,  the  perfon  carried  on  a  bufinefs  indepeo- 
"  dent  of  the  merely  ufing  the  land;  for  where  the  whole 
«*  trading  arife*  from  the  laod  itfelf  or  its  profits,  the  pcrfba 
c<  cannot  be  a  bankrupt." 

Port  ▼.  Tuirton.      As  where  the  perfon  againft  whom  the  commiffion  was 
%  Wilf.  169.      fued  out,  was  proved  to. have  pur  chafed  a  coal-mine,  worked  it, 
'  and  fold  the  tools,  he  was  held  not  to  be  a  trader  within  thi 

ftatutes  of  bankrupt. 

So  where  a  perfon  purchafed  allum-worh,  the  famedecifioa 
took  place. 


Newton  t. 

Newton. 

quot   2  Wilf. 

170 

1  Term  Rep. 

34. 


•  Wells  t. 
Parker. 
I  Term  Rep. 
J4- 


Ex  parte  Har- 
rifon  Brown. 
Ch.Caf.  173. 


<c  For  where  a  perfon  erfercifes  a  manufacture  frotnJbt 
"  produce  of  his  own  land,  as  a  neceffary  and  ufual made / 
"  enjoying  the  produce  of  that  land,  he  {hall  not  be  confideitd 
"  as  a  trader  within  the  bankrupt  laws,  though  fee  buys  the 
"  neceffary  ingredients  to  fit  it  for  market.  But  where  the 
"  produce  of  tnc  land  is  merely  the  raw  material  *f  a  mo- 
**  nufafture,  and  the  manufaclure  not  the  neceffary  mode  of  a- 
"  joying  the  land,  there  he  is  a  trader  within  |he  bankrupt 
«  laws." 

Therefore  where  a  perfon  rented  a  piece  of'  ground  mtreijf 
andfoleJy  for  the  purpofe  of  making  bricks  for  fait,  the  court  of 
Kmg's  Bench  held  that  he  might  be  a  bankrupts  but  this 
cafe  afterwards  went  off  on  another  point  in  jhe  Houfe  & 

Lords. 

So  where  it  was  proved  That  the  perfon  declared  a  bank- 
rupt was  a  farmer,  and  rented  100I.  per  ann.  and  made  bricb 
of  ennh,  taken  off  the  wafte  without  any  licence  from  the 
lord  (but  for  which  he  afterwards  paid  a  confideration)  dtft 
he  ufed  a  kiln  no£  built  by  himfelf,  and  had  at  various  timer 
made  from  40  to  70,000  bricks  every  year,  and  fold  different 
quantities,  fometimes  to  particular  perfons  only,  and  fome- 
times  generally  to  all  who  came :  it  was  held,  That  this  being 
not  to  improve  his  own  eftate,  nor  in  the  ufual  mode  of  en- 
joying i^  but  a  purchafing  of  the  materials  for  carrying  cwl 
trade,  that  therefore  he  was  an  object  of  the  bankrupt  law. 

«  Aperfat 
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*  8.  A  pciibn  may  be  a  bankrupt, who  bastraded  with  this  Dodworth  ▼. 
f  country,  though  he  has  refukd  entirely  abroad,  and  whether  ^^^37J. 
u  he  be  aaauve  or  a  foreigner.  " 

A$  where  it  appeared  that  oricjobn  AJhley  went  from  Eng-  ex  parte 
land  in  1720,  and  refuted  in   BarBadoes  till  1735,  where  he  Smith. 
was  a  fa&or,  and  planted  and  traded  to  England,  fending  the  CowP-  4°*" 
produce  of  his  plantations  to   England,  and  receiving  back 
goods  on  his  own  account,  or  as  factor  for  others  \  he  came 
to  England  in  1737,  aad  t)x>n  ccmmJtted  an  a£i  of  bankruptcy  : 
it  was  adjudged  that  a  commiflion  could  well  iflue,  though  dae 
trading  was  abroad. 

So  in  this  cafe,  where  the  perfon  againfl  whom  the  com-  Alexander  ▼. 
million  ifliied,  was  a  native  of  Scotland,  refided  there,  and  Vaughan. 
kept  an  houfe  at  Edinburgh:  he  traded  with  England,  and  ^owP-  39& 
very  extejilivdy  to  all  parts  of  the  world ;  he  came  to  Eng- 
land, where  he  was  arretted;  and  having  lain  two  months 
in  prifon   was  declared  a  bankrupt :  he  brought  an  action  of 
tnefpais,  in  which  all  the  authorities  were  confidered;  and 
the  court  were  clearly  of  opinion  that  the  commiflion  had 
regularly  iffiiecL 

So  where  a  gentleman    of  the  Temple  went  to  Li/bm,Bitdr. 
where   he  turned  factor,  and  traded  with  this  country,  heSedgewfck. 
was  held  to  be  luWe  to  the  bankrupt  laws,  by  rerfon  of  his  8aUt-  X10- 
trading  and  gaining  a  credit  here. 

9.  The   daughter  of  a  freeman  of  London,  who  trades  fe-  Bx  parte 
parately  from  her  hufband,  or  any  feme-covert  trading  fepa-  Caringtan. 
rately  from   her  huftand  in  London,  may  by  the  cuftom  be-  *  Atk"  *°** 
come  a  bankrupt. 

And  (q  k  (bould  feem  that  a  feme-covert  having  afeparate 
maintenance  and  living  apart  from  her  hufband,  may  be  made 
a  bankrupt,  for  (he  is  in  luch  cafe,  being  liable  for  her  own 
debts.  {AnU  126.) 

So  where  the  hufband  and  wife  feparated,  and  divided  the  Cafe  of  Ann 
property  they  poffeffed,  and  her  part  was  affigned  to  truf-  Fitzgerald, 
tees  for  her  feparate  ufe,  jiot  fubject  to  the  interference  or  ?rcenls  Bank" 
controul  of  the  hufband,   and  afterwards  (be  traded:  Lord    ft  ' 
Ch.  Bathurft  directed  her  to  be  found  a  bankrupt,  notwith~ 
ftanding  her  coverture. 

"  But  where  a  feme-fole  trades  and  commits  an  act  of 
u  bankruptcy,  and  afterwards  marries,  (he  cannot  be*  made         x 
*  a  bankrupt." 

Therefore   where  Frances  MearhzA  before  her  marriage  Ex  parte 
kept  an  inn  in  Birmingham,  by  the  name  of  Frances  Pifier9  Me*r> Cwk 
bat  had  declined  bufinefs  in  December  1784,  and  in  Febru-  B,L*  **• 

ary 
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4fry  1785  had  intermarried  with  Henry  Mtar;  the  aA  tf 
bankruptcy  proved  was  in  Oclober  1784,  and  the  commiffion 
fued  out  in  December  1785  ;  on  petition  the  commiffion  was 
ordered  to  be  fuperfeded,  on  the  ground  of  its  having  ifluei 
againft  a  married  woman* 

2.  Of  the  A&  of  Bankruptcy. 

What  are  a&s  of  bankruptcy  are  declared  by  feveral  fb- 
tutes. 

1.  By  ftat  13  EIsz.  c.  7.  1  Jac.  1.  c.  15.  u  Departing 
a  from  the  realm  with  a  view  to  delay  or  defraud  creditors, 
"  is  an  ad  of  bankruptcy." 

Ex  parte  Gul-  "  But  in  this  cafe  it  muft  appear  that  the  departure  was 
(ten.  «*  for  the  purpofe  of  delaying  or  defrauding  creditors  5  but  if  it 

1  Atk.  19s.      a  appeafg  fax.  in  hSt  they  are  delayed  by  fuch  departure,  it 
"  will  be  the  fame  as  if  the  firft  departure  was  fraudulent." 

Cited  in  Dcgolk  F°*  where  it  appeared  that  the  bankrupt  had  fled  and 
t.  Ward.  gone  abroad  for  killing  his  wife,  Ch.  Juft.  Reeves  held,  That 

Hill.  1  a  O.  s.  Slewing  quo  animo  it  was  done,  might  prevent  fuch  departure 
BnlL  Jf.  P.  39*  from  being  conftrued  an  afi  of  bankruptcy;  but  it  appearing 
RiikctT.  *n  ^^  ^at  ^v  ^uc^  departure  the  creditors  were  delayed  and 

Porcau. '  defrauded,  he  then  held  it  an  a£t  of  bankruptcy,  thsugh  this 

sitt.  Trin.  26    cafe  might  alio  fell  under  the  fecond  defcription  of  a£b  of 

^;&B.L.95.baIdCrUptC*,'*• 

45  P 

2.  By  ftat.  34.  c.  35  J£  8.  c.  4.  it  is  ena&ed,  «  That 
<c  withdrawing  out  of  the  king's  dominions  into  foreign 
"  parts,  with  intent  there  to  remain  and  fo  defraud  creditors, 
4C  and  not  returning  within  three  months  after  proclama- 
"  tion,  is  an  ad  of  bankruptcy." 

So  that  under  this  ftatute  a  perfon  departing  the  realm 
with  tbeconfent  of  bis  creditors  may  be  a  bankrupt,  by  remain- 
ing abroad,  though  under  the  former  he  could  not. 

3.  A  third  ad  of  bankruptcy  is  by  ftat*  13  Elix.  r.  7.  and 
1  Jac.  1.  c.  15.  which  enafts  that,  <(  Beginning  to  keep 
a  houfe,  fo  that  he  cannot  be  feen  or  fpoken  to  by  his  credi- 
a  tors,  is  an  aft  of  bankruptcy." 

Under  this  ftatute  it  has  been  held, 

I.  "That  a  trader  ordering  bis  clerk  orfervant  to  deny  him 
**  to  a  creditor,  is  not  an  a&  of  bankruptcy,  for  there  muft 
a  be  an  adual  denial* 

Sawders  *  For  where  a  trader  gave  orders  to  his  fervant  to  deny  him 

Trim.  *4  G.  a*  to  bis  creditor  on  the  26th  of  May,  but  he  was  not  aduaily 
Cook  B  I*  dented 
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denied  till  the' 28th  to  a  creditor,  it  was  adjudged,  That  the 
?£ual  denying,  not  the  order  to  deny,  constituted  the  ad  of 
bankruptcy  ;  fo  that  be  was  only  a  bankrupt  from  the  28th. 

2.  But  being  denied  when  at  home,  though  notitfelf  an  act  Bull.  N.  P.  39. 
pf  bankruptcy,  yet  is  evidence  of  it;  but  in  fuch  cafe  it  muft  Per  Lord  Hard- 
appear  that  the  denial  was  with  intent  U  delay  creditors :  for  if  wickej 

jhe  party  be  ill  in  bed  when  denied,  or  the  creditor  calls  at  an  *  Atk*  aou 
unfeafonable  hour  of  the  night,  or  he  is  in  company,  fuch 
will  be  no  act  of  bankruptcy. 

3.  And  on  die  fame  ground  where  the  perfon  was  denied  Fieldr.Belhmy. 
iy  agreement*  in  order  to  ground  a  commiffion  on  it,  Ch.  Hill.  15  o.  %. 
Juft.  Lee  held  it  not  to  be  an  act  of  bankruptcy.  BuU"  N' p' 39* 

Though  here,  where  the  cafe  was,  that  the  party  (in  con-  Bromley  t. 
fcquence  of  an  agreement  made  at  a  meeting  of  the  creditors  Mundee. 
two  hours  before  (at  which  he  and  the  plaintiff  were  bothG  Hall,  a4 
prefent)  was  denied  to  the  plaintiff's  clerk  who  came  to  de-  g^f'j^p. 39. 
tnaod  money,  Jujiice  Fofter  held  this  to  be  a  fufficient  act  of 
bankruptcy.     But  Judge  Bullery  in  his  Nifi  Priusy  puts  this 
with  a  qu<ere.     Perhaps  the  diftinction  may  be,  that  the  par- 
ties who  have  fo  concerted  the  act  of  bankruptcy  cannot  after- 
Jwds  fey?  that  the  commiffion  was  fraudulently  taken  out: 
i  ut  fuch  act  would  be  fufficient  for  perfons  not  privy  to  it. 

And  it  was  ruled  in  this  cafe  by  Mr.  Juft.  Butter,  at  Guild-  Cowky  ▼. 
bail,  according  to  that  diftinction;   the  action  was  trover;  Hopkina. 
for  goods  taken  in  execution  j  and  the  queftion  was  on  the  Sil£  Mlch- 
time  of  committing  the  act  of  bankruptcy:  he  ruled,  That  ^£3 #x,. 
if  a  man  leagues  with  fome  of  his  creditors,  and  keeps  houfe  105. 
with  intent  to  commit  an  act  of  bankruptcy,  and  is  accord- 
ingly denied  to  one  of  fuch  creditors,  it  is  a  fraudulent  act  of 
bankruptcy,  and  will  not  fupport  the  commiffion :  but  if  the 
creditor  calling  be  not  a  party  to  nor  acquainted  with  fuch 
agreement,  it  ihall  not  operate  to  his  difad vantage;  and  the 
denial  will  be  good  evidence  of  an  act  of  bankruptcy. 

And  where  bring  denied  is  the  act  pf  bankruptcy  relied  on,  x  Burr.  484. 
circumftances  may  be  {hewn  that  he  did  not  do  it  to  avoid  pay 
intnty  but  on  account  of  ficknefs  or  particular  buiinefs. 

4.  <c  So  the  denial  muft  be  to  a  creditor** 

For  though  a  man,  with    intent  to  delay  his  creditors,  jackman  t. 
orders  himfelf  to  be  denied,  yet  unlefs  he  in  fact  be  de-  Nightingale. 
nied  to  a  creditor  it  Is  no  act  of  bankruptcy;  therefore  it Pafch-  !3 
is  neceflary  to  prove  that  the  perfon  denied  was  a  creditor.  ^J"  ^  p  40> 

And 
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Barrow  ▼.  And  in  this  cafe  it  was  held,  That  being  denied  to  t  ptr- 

Pe?L<»rd  ***  who  camc  on  ^^'f  °f  a  creditor  was  not  fulicient, 

Camden,  though  it  was  given  in  evidence  that  the  bankrupt  was  afar- 

Korwicn  Sum.  wards  denied  to  many  creditors,  and  fo  continued  to  be  till 

A£  1765.  the  commiifion  was  fued  out. 

Green's  Bank- 

rUpt  w>  45'  But  a  clerk  calling  with  a  bill  of  the  houfe  to  whieh  lit  be- 
longs, is  a  fufficient  creditor  within  the  meaning  of  thefecafa, 
as  I  have  often  feen  in  praftice. 

Per  Ld.  Talbot,      5,  And  fo  therefore  it  muft  appear  that  a  ieht  is  aftuaRj 
7  Vin.  Abridg.  jUi ;  as  jf  a  crcdit»r  by  note  payable  at  a  future  day  calls,  being 
denied  to  him,  is  not  an  a&  of  bankruptcy,  as  he  is  not  tbm 
a  creditor.  | 

^v^  3Lm         **  ®ut  *  banker**  flopping  or  refuting  payment  is  not  aa 

6.  pITif  m^  ^  **  bankruptcy,  for  it  is  not  within  the  description  of  wf 

Jj*g     '  of  the  ads  of  bankruptcy,  and  there  may  be  good  reafon  far 

doing  fo ;  as  fufpicion  of  forgery  or  the  like.     And  if  in  coo* 

fequence  of  that  refu&l  he  is  arrefted  and  puts  in  bail,  it  is  00     j 

aft  of  bankruptcy.  I 

4.  "  Departing  from  his  dwelling-houfe,  or  otherwifctb- 
*  (enttng  himfelf  is  another  ad  of  bankruptcy  by  ftat.  15 
«  Eliz.  c.  f.  and  1.  Joe.  1,  <:.  15.*' 

Maylm  v.  i.  As  where  it  appeared  that  the  bankrupt  had  gone  out  of 

a  Stnu  too  tcmn  on  *c  morn'n8  °f  *c  2*th  of  November  and  returned 
^"  in  the  evening,  before  which  time  a  bailiff  had  been  at  fab 
(hop  to  arreft  him,  and  the  next  morning  he  fent  for  the 
bailiff  and  told  him,  that  he  had  gone  out  of  town  that  day 
in  order  to  get  the  term  of  the  plaintiff;  and  now  that  the  j 
return  of  the  writ  was  out,  that  if  he  would  take  out  a  new 
writ,  that  he  would  give  bail ;  which  was  done  accordingly  j 
This  was  held  to  be  clearly  an  ad  of  bankruptcy,  being  a  dc- 
parting  from  the  houfe  with  intent  to  delay  and  defraud  s 
creditor.  \ 

~      ,v  2.  "  But  the  abfenting  himfelf  muft  be  to  avoid  the  payment    1 

°m'  **•  51*  «  of  a  debt."  ' 

For  if  a  man  abfents  himfelf  for  fear  of  being  arrefted  by     ' 
an  attachment  out  of  chancery ,  for  non-payment  cf  money  de- 
creed, that  will  make  a  man  a  bankrupt. 

Ibid.  But  if  a  man  abfents  himfelf  for  fear  of  being  arrefted  bj 

a  capias  de  excommunicato  capiendo,  that  will  not  make  him  a 
bankrupt. 

Lingcxtf  ▼.  g0  in  ^^  cafe  j^ri  fjh.  Juft.  WiRis  was  of  opinion,  That 

1  Atk.  196.  a  Pcrfon>s  abfeonding  to  avoid  an  attachment  for  nan-perform^ 
ance  of  an  award,  in  not  delivering  goods  in  purfuance  of 
the  award,   was  not  an  aft  of  bankruptcy,  for  it  was  no 

within 
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within  the  words  of  the  ftat.  i  Jac.  i.  c>  15.  which  makes 
it  an  ad  of  bankruptcy  in  a  perfon  to  keep  out  of  the  way 
or  depart  from  his  dwelling  U  avoid  the  payment  of  ajuft  and 
true  debt j  but  the  delivery  of  goods  was  rather  a  duty,  and 
Lord  Hardwicke  afterwards  recognized  this  diftin&ion  be- 
tween a  debt  and  a  duty,  as  the  true  one. 

3.  So  the  abfenting  himfelf  muft  be  voluntary  \  which  if  Phillips  ▼• 
done  but  for  a  fingle  day,  for  the  purpofe  of  delaying  his  Sheriff  of  Eff«; 
creditors,  it  is  an  a&  of  bankruptcy ;  but  if  the  departing  was    rccn    '    * 55* 
involuntary^  as  under  an  arreft,  fitch  is  not  an  act  of  bank- 
ruptcy. 

5.  a  Another  a£t  of  bankruptcy  is,  being  arretted  for  debt 
"  and  lying  in  prifon  two  months  on  that  or  any  other  arreft 
"  or  detention  for  debt,  which  makes  him  a  bankrupt  from 
"  the  time  of  the  firft  rjreft :  or  willingly  and  fraudulently 
*<  procuring  himfelf  to  be  arrefted."  By  ftat.  I  Jac*  1.  c. 
15.  §  21.  Jac.  1.  c,  19. 

Under  this  part  of  the  ftatute  it  has  been  held, 

1.  The  arrejl  mujt  be  lawful^  therefore  an  arreft  by  an  exe-  3  ^-cv«  58. 
tutor  before  probate,  is  not;  an  a£l  of  bankruptcy. 

2.  That  though  the  words  of  the  ftatute  are,  that  he  (hall  Camev.Colman 
be  a  bankrupt  from  the  time  of  the  firft  arreft^   yet  that  if  a^F  IO* 
trader  is  arrefted  and  puts  in  good  bail,  but  afterwards  furren-  hm/It^ 
ders  himfelf  io  difcharge  of  his  bail,  he  (hall  only  be  a  bank-  Geo.  2.  C.  B. 
ruptfrom  the  time  of  his  fur render.  Bull.  N.  P.  38. 

S;   P« 

But  where  jham-bail  is  put  in  before  a  judge  as  a  means  to  get  Rofe  v.  Green, 
defendant  turned  over  to  the  prifon  of  the  court,   and  he  is  '  Burr-  437- 
eo  injlante  furrendered  by  his  bail,   this  (hall  be  confidered  a  gU£  N'  *•  3?' 
mere  evafion  and  a  continuation  of  the  firft  arreft ;  and  the 
bankruptcy  (hall  relate  to  the  firft  arreft. 

3.  It  has  been  decided  in  one  cafe,  that  lying  in  prifon  two  Hope  ▼.  GiD. 
lunar  months  will  make  the  party  a  bankrupt  from  the  time  of  B«wc»  489. 
the  firft  arreft ;  and  though  the  commiffion  was  taken  out  be-  Clt*  Cook  B'  *~ 
fore  the  two  months  expired,  yet  he  appearing  to  be  a  bank- 
rupt by  relation  to  a  time  before  the  fuing  it  out,  it  was  held 
fufficient. 

2.  To  make  the  procuring  one *s  J relf  fraudulently  and  wittingly  x  Burr.  439. 
to  be  arrefted  an' ad  of  bankruptcy,  it  muft  be  on  a  feigned  ac-  Com.  Dig.  523. 
tkn  or  a  Jbam-debt. 

6.  Another  act  of  bankruptcy  is  "  After  haviYig  been  ar- 
**  refted,  eft aping  where  the  debt  is  100!.  or  fuffering  himfelf 
u  to  be  outlawed."    By  ftat.  21  Jac.  1.  c.  19. 

-    I.  But  an  efcape  to  become  an  act  of  bankruptcy  under  »  Ld.  Man* 
this  claufe  in  the  ftatute,   muft  be  again/}  the  content  of  the  ficld 

J      jberifiBwt'  «<* 
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fitriff  or  officer  y  fuch  an  cfcape  as  is  criminal,  whifch  Q\&*i 
the  party  intended  to  run  away  and  defraud  His  creditors;  not 
a  conftructive  one,  as  being  out  of  the  fheriff's  bailiwick,  in 
palling  through  a  different  county  in  the  cuftody  of  the 
(herift 

Rofe  ▼.  Green.  As  where  the  perfon  was  arretted  in  Kent,  and  was  brought 
i  Burr.  437-  up  by  habeas  corpus  in  order  to  be  turned  over*  arid  orf  the 
road  to  the  Judge's  chambers,  was  permitted  at  his  own  defire 
to  call  at  his  attorney's  houfe  in  London,  which  was  out  $f  the 
county  of  Kent;  he  was  from  thence  carried  to  a  judge's  cham- 
ber and  there  bailed,  and  then  furrendered :  it  was  held.  That 
this  was  no  cfcape  within  the  meaning  of  the  ftatute* 

CroxtonT.  2.  But  under  thefe  feveral  claufes  of  the  different  ftatutes 

Hodges,  per  with  regard  to  acts  of  bankruptcy  created  by  arrefts,  it  is  to  be 
h  n*fod  *'  obferved,  that  a  perfon 's  giving  money  for  notice  when  a  writ 
o^  art "  4  comes  into  the  Jheriff*s  office  againft  him,  is  no  proof  of  an  act 
Bull'.  N.  P.  40.  of  bankruptcy :  for  he  may  do  it  to  prevent  his  credit  from 
being  blown. 

7.  By  flat.  1  Jac.  c.  15.  "Willingly  or  fraudulently  pro-     : 
((  curing  his  goods  or  chattels  to  be  fequeftered  or  attached,  is     I 

u  another  act  of  bankruptcy."  ! 

1 

Per  Ld.  Mans-      The  word  attachment  being  coupled  with  fequeftration  and      j 
field.  arrcft,  means  that  fort  of  attachment  and  fequeftration  which 

p.  4a8*      it  is  the  cuftom  of  London  and  other  cities  to  ufe. 

Com.  Dig.  5*3.  But  this  attachment  or  fequeftration  rnuft  be  by  bis  own  pro- 
curement ;  for  it  is  no  act  of  bankruptcy  if  done  without  his 
knowledge.  I 


Kmrvm  Therefore  in  an  iffue  out  of  Chancery,  to  try  the  time  of 

Spotfwood.  a  bankruptcy,  the  cafe  was,  Gray  the  bankrupt  had  bor- 
Mick  3  Geo.  3.  rowed  money  of  Spotfwood,  the  defendant,  upon  a  bond 
B.  R.  Cook  and  warrant  of  attorney;  Spot/wood,  entered  up  judgment 
B.  L.  i»4.  anj  fue(j  out  execution,  which  was  executed  the  5th  of 
April:  the  tranfaction  was  however  kept  fecret,  and  the 
officer  in  poffeflion  appeared  to  be  an  indigent  relation  of 
Gray's,  who  carried  on  his  bufmefs  as  a  coachmaker  till  the 
25th  of  May,  when  he  was  arretted,  and  then  an  inventory 
was  made  out  and  the  goods  fold,  the  money  remaining  in  the 
(heriff's  hands :  during  the  time  the  bankrupt  remained  ui 
poffeflion  he  contracted  large  debts  and  paid  to  the  defendant 
on  divers  accounts  1390L  which  was  more  than  double  the 
debt  on  the  judgment,  that  being  only  500I.:  it  did  not  ap- 
pear in  evidence  that  the  judgment  was  entered  up,  or  the  extcu+ 
tionfued  out  at  the  injiance  of  the  bankrupt  .*  the  court  were  of 
opinion  (the  jury  having  found  that  die  debt  was  bona  fie 

and 
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and  die  execution  adverfe)  that  the  execution  could  not  be 
deemed  an  aft  of  bankruptcy. 

8.  c(  Another  aft  of  bankruptcy  is  fuffering  himfelf  to  be 
"  outlawed,"    By  ftat.  I  Jac.  I.  15. 

But  an  outlawry  in  Ireland  does  not  make  one  a  bankrupt Cook  *• *-• 
here,  though  an  outlawry  in  Durham  does.  I9** 

But  to  make  an  outlawry  an  aft  of  bankruptcy,  it  muft  Radfords  ▼. 
appear  to  be  fuffered  with  an  intent  to  defraud  creditors.         Bludworth. 

9.  By  ftat.  1.  Jac.  1.  15.  u  it  is  further  enafted  as  an  aft 
•f  bankruptcy,  "  For  a  trader  to  yield  himfelf  to  prifon." 

This  means  a  voluntary  yielding  for  debt;  and  if  a  perfon 
capable  of  paying,  will  notwithstanding,  from  fraudulent 
motives  voluntarily  go  to  prifon,  it  is  an  aft  of  bankruptcy. 

Therefore  where  a  trader  was  arretted  for  28/.  and  having  *?**?! Bu?p 
fufficient  to  pay  it}  yet  chofe  rather  to  go  to  prifon,  in  order,  credito/i^0 
as  he  faid,  to  compel  his  creditors  to  come  to  a  compofition, 
the  Chancellor  faid,  This  is  an  aft  of  bankruptcy  within 
1  Jac.  1.  though  without  fuch  intent^  yielding  himfelf  to  pri- 
fon was  Ao  aft  of  bankruptcy,  unlefs  he  lay  two  months: 
otherwife  where  the  party  procures  himfelf  to  be  arretted 
for  a  (ham  debt,  for  that  by  ftat.  of  Eliz.  is  not  an  aft  of 
bankruptcy. 

io.  Another  aft  of  bankruptcy  is  under  ftat  I.  Jac.  1. 
c  15.  "  Making  any  fraudulent  grant  or  conveyance  of  his 
u  lands,  tenements,  goods,  or  chattels." 

Under  this  ftatute  it  has  been  held, 

1.  That  the  conveyance  which  (hall  be  an  aft  of  bank-  Oarer  ▼.  Hay- 

mptcy  under  this  heaa  muft  be  by  deed;  and  a  fraudulent  judg-  5fT'  Cowp.  4*7. 
r.  J     .  .         jt         1  .j  .n  5.  .      J     *>     Martin  y.Pcw- 

ment  and  execution^   though  void  agamic  creditors,  is  not  an  trcff> 

aft  of  bankruptcy.  4  Burr.  1478. 

2.  Every  alignment  by  a  trader  who  becomes  infolvent  is  wilfon  t.  Day. 
not  an  aft  df  bankruptcy;  for  a  bankrupt  may  lawfully  prefer  »  Burr.  Sa;. 
.one  creditor  to  another,  as  he  may  make  a  mortgage  to  him; 

but  it  muft  be  with  poffijfton  delivered^  except  in  the  cafe  of  a 
(hip  at  fea.  So  the  bankrupt  may  aflign  over  part  of  his  pro- 
perty to  a  fair  creditor  in  difcharge  of  his  debt,  and  it  fhall  be 
good. 

As  where  Hooper  the  bankrupt,  being  fairly  indebted  to  Hooper*.  Smitk 
the  plaintiff*,  who  was  his  mother,  in  800I.  but  finding  hrm-  a  Bkck  ReP- 
felf  declining,   before  any  aft  of  bankruptcy,  ailigned  to  her  44Z' 
a  parcel  of   filks,  amounting  to  about  350I.    which   was 
about  half  his  Jlock  in  trade :  of  this  he  made  a  bill  of  par- 
cels with  a  receipt,  as  if  fold  in  the  ordinary  courfe  of  trade, 
and  afterwards  conveyed  the  goods  to  her.     In  the  evening 

of 
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of  the  Ame  diy,  it  was  agreed  that  he  feould  deny  Mmfclg 
and  fo  become  a  bankrupt.  The  affignees  having  pefleflU 
themfelves  by  ftratagem  of  the  filks  fo  affigned  to  her,  (he 
brought  trover,  and  the  queftion  was  whether  the  affignment 
was  an  acl:  of  bankruptcy,  and  fraudulent  ?  The  doctrine 
laid  down  by  Lord  Mansfield  was,.  That  if  a  man  having  pre- 
vioufly  committed  an  acx  of  bankruptcy,  in  order  to  pay  even 
a  juft  debt,  affigns  all  effects  to  the  creditor,  or  all  to  feveral 
creditors,  in  exclufitn  of  any  one  or  nwrty  that  that  is  an  afi  of 
bankruptcy  v  but  rhat  a  preference  by  affignmeat  to  one  cre- 
ditor of  one  tart  of  his  goods,  and  that  to  pay  only  part  of  the 
debt,  has  oeen  frequently  HeM  good.  Though  if  a  man 
makes  over  fo  much  of  his  ftock  as  difables  him  from  be- 
ing a  trader,  it  would  be  fraudulent;  but  to  fay  that  thifrpart 
of  the  ftock  would  have  that  effect,  would  be  going  too 
far. 

The  do&rine  here  laid  down  has  been  confirmed  by  nany 
cafes.     As, 

Affignees  of  i.  An  alignment  by  a  trader  before  an  ad  of  bankruptcy 

*J*^*V-  of  all  his  property y  real  and  perfonal,  though  given  by  way  of 

i  Burr.°567.  Security,  and  for  a  valuable  con  fide  ration,  was  in  this  cafe  ad- 
judged to  be  a  fraud  on  the  bankrupt  laws,  and  an  a£t  of  bank- 
ruptcy. 

Law  v.  Skinner.  2.  The  bankrupt  in  this  cafe  affigned  in  confederation  of 
i  Black.  Rep.  300I.  two  leafehold  hoaies  and  all  hisjhek  m  trad*  to  die  plain- 
59  tiff  to  fecure  that  (urn,  but  the  houjbold  goods  and  debts-  wen 

not  included,  the  mortgage  was  forfeited,  and  in  coniidexatiom- 
of  40I.  he  bargained  and  fold  his  houfhold  goods,  but  not  At 
debts  (which  were  trifling)  to  the  plaintiff  m  fecure  the  340L 
The  affignees  took  pofleffion  of  the  goods,  on  which  the 
plaintiff  brought  trover,  and  on  a  fpeciaT  cafe  made,  the  court 
determined  that  the  affignment  was  an  ad  of  bankruptcy,  far 
it  being  of  all  his  ftock  in  trade,  he  could  not  carry  on  bafi- 
nefs  longer. 

Gayncr'tctfe        3*  An  affignment  of  the  bankrupt's  property  ttf  the  exchtfim  , 
cited.  of  any  of  the  creditors,  is  an  a&  of  bankruptcy.     As  was  hctt  , 

1  Burr,  4771  m  t:bis  cafe  where  one  Gayner  a  trader,  on  the  7th  of  Jmm%  , 
made  an  affignment  of  all  his  effecls,  goods,  ftock  in  trade,  i 
&c.  (except  his  houfhold  furniture,  watches,  plate,  bills,  and  ■ 
cafh  then  by  him)  to  truftees,  in  truft  to  pay  themfefvc£>  , 
ahd  all  the  reft  of  the  creditors,  except  Ford  the  petitioner;  \ 
the  truftees  declining  to  a£t  under  this  affigBimnt,  he  > 
executed  another  on  the  9th  of  Ju*e>  whereia  the  tmfocs 
were  to  pay  themfelves  and  all  the  creditors.  Mentioned  is 
the  fehedule  (in  which  fchedule  Ford's  cane,  war.  xm  omu>- 

3  «•»* 
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ted)  and  in  this  affignment  a  lar^e  parcel  of  gfnger  was  Ex- 
cepted. On  this  coming  before  Lord  Hardwicke,  he  was 
clearly  of  opinion  that  the  deed  of  the  9th  of  June  was  of 
itfelf  an  aft  of  bankruptcy* 

But  how  far  a  general  ajftgnment  to  truftee's  for  the  benefit  of 
oil  the  creditor?  of  the  bankrupt  is  an  aft  of  bankruptcy,  this 
cafe  following  goes  fome  length  to  decide. 

In  trover  againft  a  fheriff  who  had  levied  an  execution  on  Kettle  &aI.Affi. 
the  bankrupt's  goods;  to  prove  an  aft  of  bankruptcy  prior  to  sit^TXr" 
the  execution,  the  plaintiffs  relied  on  an  affignment  made  fyy  nil.  7  Geo.  3. 
the  bankrupt  of  all  his  effefts  to  two  of  his  creditors,  in  truft  Bull.  N.P.  40* 
for  themfelves  and  the  reft  of  the  creditors,  in  confequence 
of  a  proportion  made  by  the  bankrupt  at  a  meeting  of  his 
creditors,  and  accepted  by  all  prefent.     Per  Lord  Mansfield^ 
this  deed  is  a  fraud  on  the  bankrupt-laws,  and  is  an  aft  of 
bankruptcy,  unlefs  every  creditor  concurred,  which  here  is 
not  the  cafe,  the  plaintiff  in  execution  being  adverfe. 

4-  But  itfhould  feem  that  thofe  partial  alignments  muft  be 
made  only  with  a  view  to  farisfy  the  creditors  to  whom  they 
are  made,  for  if  done  for  tbepurpofe  of  defrauding  jhe  other 
creditors^  and  to  give  an  undue  preference,  or  made  under 
circumftances  when  the  trader  cannot  longer  ftand  his  ground, 
they  are  fraudulent,  and  afts  of  bankruptcy. 

Therefore,  where  the  defendants,  who  were  mercers  in  Atkins  v. 
London,  on  the  7th  of  April  fent  goods  to  the  bankrupts,  B:rvick- 
down  into  the  country,  and  gave  them  credit  for  them  in  x  Str*'  x  *4 
their  books:'  on  the  18th  of  May,  the  bankrupts,  without 
the  knowledge  of  the  defendant,  fent  the  fame  goods  to  a 
third  perfbn  for  the  ufe  of  the  defendants  j  and  on  the  4th  of 
June  became  bankrupts :  on  the  6th  of  Junt  they  wrote  to 
the  defendants,  informing  them  that  their  affairs  bring  de- 
clining, that  they  had  fo  difpofed  of  the  goods  for  their  ufe. 
This  letter  was  received  on  the  13th  of  June,  and  on  the  9th 
this  commtffion  had  iffiied:  immediately  after  receiving  the 
letter,  the  defendants  fignified  their  affent  to  it:  on  trover  by 
the  affignees,  it  was  held,  That  the  debt  due  was  a  good  con* 
fideration ;  for  thus  transferring  the  goods  W2S  good  as  a  fatif- 
feftion  of  debt,  and  that  the  property  thereby  palled  out  of 
them,  and  revefted  in  the  defendants  until  they  fhewed  their 
diffent,  which  (hould  not  be  prefumed,  it  being  for  their  in- 
tereftj  fo  that  they  might  hold  them  a^uinft  the  plaintiffs  (the 
affignees). 

But  where  a  trader  being  in  infolvent  circumjlance$y  and  un-  Devon  v.Watfo 
able  to  pay  more  than  eight  (hillings  in  the  pound,  made  an  n?u^  86« 
affignment,   in  contemplation  of  a  ~ bankruptcy  ^  of  a  leafe  to  ^^J/' 

Oo  .     .  certain  3  wilf.  47.  s,P. 
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certain  of  his  creditors,  this  was  adjudged  to  be  an  aft  of 
bankruptcy,  though  it  was  an  affignment  of  but  part  tfjm 
property* 

Ktrmtav.  So  where  the  defendant  haying,  in  order  to  fupport  Ac 

J^cr'  credit  of  the  bankrupt's  houfc,  immediately  before  its  flop- 

Cowp.  ixy.  pjng  jent  ^  j)anjulJpt  ^oooh  and  he,  on  the  evening  before 
he  abfeonded,  inclofed  bills  to  the  defendant  to  the  amount  of 
5000I.  in  a  letter,  in  which  he  mentioned  his  having  dooefo, 
as  conceiving  him  intitled  to  a  preference,  the  money  was  re- 
covered back  from  him,  by  the  affignees. 

"  The  court  therefore  allows  no  evafion  of  the  ftatute." 

Ruft  v.C«wper.  As  where  the  bankrupt  made  a  pretended fale  of  part  of  his 
C«wp.6*9.  effefts  to  his  creditor,  but  which  were  not  in  the  way  iftht 
creditor9 s  trade,  nor  was  there  any  application  or  pr effing  f* 
payment  of  the  creditor,  but  done  by  the  bankrupt  to  give  him 
a  preference,  it  was  held  to  be  fraudulent  ria\  Atkyns  v. 
Barwici,  ante  559. 

Hague  v.  And  even  if  the  affignment  is  in  the  way  of  the  creditor's 

Rollcfton.         trade  or  bufinefs,  yet  it  it  is  done  in  contemplation  of  a  fad* 
4  Burr.  2174.    ruptcy,  it  is  void.  J 

Alderfon  v.  But  if  a  trader,  being  fairly  indebted  and  apprebenjhe  if 

Temple.  Uinefued,  before  any  act  of  bankruptcy,  affigns  over  to  h* 

4  Burr.  %%z$.  creJjtor  ^t  0f  his  property,  though  in  fa&  his  apprebenfim 

Thompfo  ▼.  ari  groundlefs,  yet  is  the  alignment  good. 

Freeman. 

1  Term  Rep.  1 1.  «  Obtaining  any  prote&ion  otherwife  than  being  to* 
«  fully  protected  by  privilege  of  parliament,  is  another  aft 
u  of  bankruptcy."    By  ftat.  21  Jac.  1.  c.  19. 


MS 


Of  this  fort  was  the  entering  into  the  fervice  of  an  ambt  j 
fador.  But  now,  by  flat  7  Ann*  c.  12.  it  is  ena&ed,  "  That; 
u  any  peifon  being  a  merchant  or  trader,  who  (hall  go  tntt; 
u  the  fervice  of  any  ambaflador  or  foreign  minuter,  (hall  no* 
"  have  any  privilege." 

skinn.  ai.  But  if  any  one  be  protected  as  a  King's  fervant,  it  is  art 

an  a&  of  bankruptcy. 

Vernon  ▼.  I0*  Another  aft  of  bankruptcy  is  "  Paying  to  the  peri* 

Hamkey.  Sitt.  "  tioning  creditor,  or  delivering  to  him  goods  or  fecurityfe 
G.  Hall.  Tr.  »7  «  his  debt,  whereby  he  (hall  have  privately  more  in  the  paflfl 
£5G0CkC  B  L'  "  **"  other  creJit°rs«"     fiy  ftat-  5  Geo.  2.  30.  §  J 9. 

11.  "  Neglefiing  to  make  fctisfa&ion  for  any  jufi  debt 
*c  the  amount  of  100I.  within  two  mouths  after  the  fcrv*^ 
u  of  legal  procefe,  upon  any  trader  having  privilege  efparBa* 

'"  meMH 
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a  rtunty  is  another  act  of  bankruptcy."    By  flat.  5  Geo*  2. 
r.  30.  §  24. 

But  it  is  further  enacted  by  ftatute  4  Geo.  3.  e.  33*  §  1. 
w  That  before  any  commiflion  can  be  fued  out  againft  a 
w  member  of  parliament,  it  is  required,  That  the  creditor 
<c  make  and  file  on  record  in  one  of  the  courts  at  Wejinvinfter^ 
"  an  affidavit,  that  the  debt  is  juftly  due  to  him,  and  that  his 
"  debtor,  as  he  verily  believes,  is  a  merchant,  t$c.  and 
c<  within  the  defcriptibn  of  perfons  who  are  objects  of  the 
w  bankrupt  laws/' 

And  note*  That  if  a  man  Commits  a  plain  aft  of  bankrupt-  Hopkins  v. 
cy\  as  keeping  houfe,  &e*  though  he  afterwards  goes  abroad  E1,i*' 
and  is  a  great  dealer,  yet  that  will  not  purge  the  firft  aft  of         II0, 
bankruptcy.     But  if  the  a£l  is  doubtful^   then  going  abroad 
and  dealing  will  be  an  evidence  to  explain  the  intent  of  the 
firft  aft;  for  if  it  was  not  done  to  defraud  creditors  and  keep 
out  of  the  way,  it  will  not  be  an  aft  of  bankruptcy :  alfo,  if 
after  a  plain  aft  of  bankruptcy  he  pays  off  or  compounds 
with  his  creditors,  he  is  become  a  new  man* 

Therefore  where  a  trader  was  denied  to  a  creditor  who  Colkett.  air  of 
called  in  the  morning  with  a  bill  for  payment,  though  by  the  J*lch  v- 
cuftom  of  the  city  he  had  till  five  o'clock  in  the  evening  to  a  TeraTlUp. 
pay  it,  and  in  faft  did  pay  it  in  the  courfe  of  the  day,  yet  it  5*. 
was  refolved,  That  having  committed  an  unequivocal  aft  of 
bankruptcy  by  the  denial,  it  could  not  be  purged  or  explained 
away  by  any  fubfequent  circumftances. 

3«  The  next  thing  to  be  confidered  is, 

The  Debt  of  the  Petitioning  Creditor. 

I»  By  flat.  5  Geo.  2.  c.  30.  it  is  enafted,  "  That  00  com- 
"  miffion  of  bankruptcy  mall  be  fued  out  upon  the  petition 
Cl  of  one  or  more  creditors,  unlefs  the  fingle  debt  of  the 
<c  creditor,  or  of  two  or  more  perfons  being  partners  petition- 
"  ing  for  the  fame,  does  amount  to  iool.  or  upwards;  or 
<c  unlefs  the  debt  of  two  creditors  amount  to  150!.  or  of  three 
cc  or  more  creditors  to  200I.  and  the  creditor  or  creditors 
tt  petitioning  for  fuch  commiffion  (hail,  before  the  fame  {hall 
"  be  granted,  make  oath  of  the  truth  and  reality  of  fuch 
«  debt," 

I.  In  this  cafe  the  bankrupt  was  fairly  indebted  to  the  peti-  B'cWrfHike  ▼. 
tionmg  creditor  in  upwards  of  iool.  but  before  the  commif-  Bohnan.  B  R. 
fion  fued  out,  he  had  given  to  the  creditor  a  bill  of  exchange,  * lcrm  R<P- 
which  reduced  the  debt  t  >  within  iool.  but  this  bill  of  ex- 
change was  drawn  on  a  pcrfon  with  whom  the  bankrupt  had 
np  dealing,  and  which  was  of  courfe  not  accepted:  the  peti- 
tioning creditor  kept  the  bill,  and  gave  no  notice  to  the  bankrupt 

O  o  2  0/ 
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Meddlicott*f 
cafe  in  cane 
a  Stra.  899. 


Ex  parte 
Hylliard. 
I  Atk  147. 


Barnaby's  cafe. 
1  Stra.  653. 
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of  the  mn-acteptnnce)  and  fued  out  the  commiffion  on  the 
whole  debt :  in  an  action  in  which  the  bankruptcy  came  in 
queftion,  it  was  infifted,  that  the  petitioning  creditor  having 
neglected  to  give  notice  of  the  non-acceptance  of  Ac  biff, 
had  by  his  laches  made  it  his  owny  and  that  therefore  the  peti- 
tioning creditor's  debt  being  lefs  than  iool.  that  the  commif- 
fion was  irregular  j  the  point  being  referred,  the  court  was 
of  ppinion,  That  the  bill  being  drawn  on  a  perfbn  who  had 
no  effects  of  the  drawer  in  his  hands,  that  the  notice  of  non- 
acceptance  was  unneceflary,  as  he  never  could  fuflain  an  in- 
jury for  want  of  notice,  and  that  fo  there  could  be  no  extin- 
guishment of  the  amount  of  the  bill  of  exchange;  and  that 
the  petitioning  creditor's  debt  was  therefore  fufficient, 

.  2.  "  Under  this  ftatute  the  petitioning  creditor's  debt  mnfl 
«  be  a  legal  one." 

For  where  the  petitioning  creditor's  debt  was  as  affjgneetf 
a  bond  due  by  the  bankrupt^  the  coaimiffion  was  fuperfeded  j 
for  he  was  only  an  equitable  creditor. 

So  where  one  Afwerth  entered  into  an  agreement  to  pur- 
chafe  from  Hylliard  an  equity  of  redemption  of  an  eftate  then 
in  mortgage,  for  which  he  was  to  give  400I.  and  articles  were 
figned  accordingly.  Jlfivorth  paid  250I.  and  was  to  pay  the 
other  150I.  on  the  execution  of  the  conveyances,  but  Hyl- 
liard* refufed  to  complete  the  purchafe,  upon  which  Jtfumrth 
fued  out  a  commiffion  of  bankrupt  on  the  debt  of  250I.  Ob 
a  petition  to  fuperfede  it,  Lord  Hardwicke  doubted,  whether 
a  commiffion  could  be  taken  out  on  fuch  a  contract ;  for  Ac 
remedy  fhould  have  been  a  bill  for  the  performance  of  the 
contract,  and  no  action  could  in  ftrittnefs  of  law  be  main- 
tained. But  it  appearing  that  fince  the  ifluing  of  the  com* 
miffion,  Al/worth  had  taken  an  alignment  of  the  mortgage, 
which  he  could  hold  till  fatisfied,  he  ordered  the  commiffion 
to  be  fuperfeded. 

3.  The  debt  muft  be  a  legal  and  good  debt  for  which  a* 
11  aclion  can  be  maintained." 

For  where  a  judgment  had  in  this  cafe  been  recovered 
againft  a  bankrupt,  he  was  furrendered  by  his  bail,  and  tfaea 
charged  in  execution ;  after  which  the  plaintiffs  in  that  adta ' 
fued  out  a  commiffion  of  bankrupt,  grounded  on  the  debt  far 
which  the  judgment  had  been  obtained:  the  commiffion  w* 
fuperfeded,  the  body  of  the  debtor  being  in  law  a  feas&fli** 
for  the  debt. 


Caf.  K.  B.  143.      So  a  man  cannot  be  a  bankrupt  for  adebt  contracted  dariflg 
Swaync  t.        j^  jnfancVj  though  the  aft  of  bankruptcy  was  after  he  cafltfj 

^^      ofagC-  «B«t| 
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"  But  a  debt  tarred  by  tbejlatute  of  limitations  may  be  a 
«  good  petitioning  creditor's  debt." 

This  is  to  be  taken  with  this  reftri&ion,  that  fuch  debt  will  Quantock  y. 
be  an  infufficient  one  to  fupport  the  commiffion,  if  the  objtc-  England 
tion  comes  from  the  bankrupt  himfelf-  who  on  fuch  ground  may  %  Barr#  ****' 
fuperfede  the  commiffion ;  but  the  objection  that  the  debt  was 
.  barred  by  the  ftatute  of  limitation,  will  not  lie  in  the  mouth 
of  a  perfon  fued  by  the  affignees  \  for  the  debt  js  not  extinguijbed 
by  the  limitation,  and  the  bankrupt  has  acquiefced  in  it :  nei- 
ther will  the  court  prefume  a  deb*  to  be  barred  though  fix 
years  have  dapfed. 

And  accordingly  Lord  Mansfield  at  NifiPrius^  ruled,  That  Fowler  v. 
the  ftatute  of  limitations  does  not  prevent  the  creditor  frqm  B.rown'. 
taking  out  a  commiffion  of  bankruptcy,  but  extends  only  to  c^k^B  Li7" 
reotedy  by  aAion  mentioned  in  the  ftatute,  but  does  not  ex-  %* 

tinguifli  the  debt  or  take  away  any  other  remedy. 

So  where  the  debt  due  to  the  petitioning  creditor  was  by  Ex  parte  James, 
bond,  which  was  not  due  at  the  time  of  filing  out  the  commiffion^  l  p-  w«  *io. 
the  debt  was  held  to  be  a  bad  one  to  fupport  the  commiffion. 

This  cafe  was  prior  to  the  ftatute  5  Geo.  2.  c.  30.  which 
now  allows  creditors  to  the  bankrupt  by  bills,  bonds,  or  pro- 
miflbry  note*  payable  at  a  future  day,  to  petition  for,  or  join 
others  in  petitioning  for,  a  commiffion  of  bankruptcy. 

4.  "  The  debt  muft  be  a  fubfifting  debt  at  the  time  of  the  Vid.  Green's 
"  a&  of  bankruptcy  committed.9'  ?ank- Law- 

J  r   *  '   fc  80  contra. 

For  where  in  this  cafe  the  petitioning  creditor's  debt  was  TomsvMitton. 
under  a  note  drawn  by  the  bankrupt  after  an  a£t  of  bankrupt-  *  Stm.  744. 
cy  committed,  the  commiffion  was  fuperfeded,  the  debt  being 
a  bad  one. 

But  where  the  petitioning  creditor's  debt  was  a  note  of  Anon. 
200I.  given  by  the  bankrupt  to  A.  B.  before  any  a£t  of  bank-  *  v,rilf-  23i» 
ruptcy,  but  indorfed  by  A.  B.  to  the  petitioning  creditor  after  an  Thomas 
aft  ef  bankruptcy  cotnmitted,  the  debt  was  held  to  be  fufficient  1  Atk.  73. 
to  fupport  the  commiffion,  the  debt  being  due  by  the  bankrupt 
when  he  became  fo. 

The  authority  of  this  cafe  was  confirmed  by  a  fubfequent  Cooke  B.  1,.  22. 
one  of  Bingley  v.  Maddifon. 

So  where  the  bankrupt  was  indebted  to  the  petitioning  Ambrofe  v. 
creditor  by  fimple  contract,  arid  after  a  fecret  a«Sl  of  bank-  Clendon. 
ruptcy"  committed,  gave  him  a  bond  for  the  money ,  it  was  held,  2  Stra*  I0*2' 
That  the  bond  did  not  fo  deftroy  the  fimple  contract  debt, 

but 
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but  that  it  was  a  good  debt  whereon  to  ground  a  commit 
fion. 


«< 


5.  u  But  the  debt  on  which  the  commiflion  is  grounded, 
need  not  have  been  controlled  during  the  time  that tbthak- 
"  rupf  carried  on  trade** 

Butcher vEailo.      For  a  debt  contraded  before  a  man  entered  into  fnafc,  iSl 
Dougl.  *8*.      be  a  good  one  to  fupport  acQmmiflk>nt 
X  Sid*  4'Xf 

And  therefore  that  refolution,  That  a  trader  cannot  fact 
bankrupt  for  a  debt  contra&ed  after  he  has  left  off  trade, 
though  he  afterwards  becomes  a  trader  again,  feems  not  to  be 
law,  fince  by  the  cafe  of  Butcher  v.  Eafto^  it  is  indifferent  at 
what  time  the  debt  rjas  t>een  contracted. 

Sir  R.  Cotton  But  where  a  man  bos  quitted  trade,  he  (hall  not  be  liable  to 
&ai.  v.Daintry  be  made  a  bankrupt  on  account  of  his  former  trading,  fer 
and  Sir  And.  after-contra&ed  debts;  though  for  a  debt  contracted  doing 
i  bM^i.  f^e  tra<^mg  he  may,  and  even  though  after  quitting  trade  he 
fells  his  remaining  flock. 


Ray  aff.  of  l.ar-      Where  the  petitioning  creditor  was  the  adminiffraUr  if  At 
kin*  v.  Clerk,    obligee  of  a  bond  given  by  the  bankrupt,  but  the  bond  had  been 

i'^ms's"     S'ven  *n  *e  y^1,  x7^5?  thc  ^  °^  bankruptcy  m  x773>  °* 
*  the  letter  of  adminijlration  granted  in  1775 ;  this  being  (dtth 

quent  to  the  a&  of  bankruptcy,  it  was  contended  could  not 
fupport  the  commiffion ;  but  Lord  Mansfield  over-ruled  the 
obje&ion;  for  the  inteftate  and  adminiftrator  are  una  eaiah 
que  perfona :  and  fo  the  debt  was  due  to  the  petitioning  cre- 
ditor before  the  a£t  of  bankruptcy.  1 

Me<rgott  ▼.  And  therefore  where  a  trader  was  indebted  while  in  tufcj 

Mills.  jn  100I.  and  then  quitted  trade,  and  became  indebted  totbe 

7.L.  Raym.      fame  crejjtor  in  another  200I.  he  afterwards  paid  100I.  to  fa* 

1  a  Mod.  159.    creditor,  without  faying  upon  what  account;  Holt,  Ch.  J«& 

faid,  That  it  would  be  too  rigorous  not  to  allow  this  pavmeflt 

to  be  appropriated  to  the  iool.  debt  contra&ed  while  the 

debtor  was  in  trade,  fo  as  to  fuffer  him  to  be  ftill  liable  to  a 

1.  commiffion  of  bankrupt:   but  he  gave  no  abfolutc  opimoa 

on  it  '    '      " 

6.  In  genera^  the  following  have  been  allowed  to  be  goo 
petitioning  creditors  debts,  to  fupport  the  commiffion: 


Per  l.d.  Hard-        I.  4n  arbitration  bond\  for  it  is  a  debt  at  law,  and  bi» 
wi*ke.  the  parties  till  fet  afidc  for  corruption  or  partiality;  and  theft 

fore  may  well  fupport  a  commiffion. 


x  Atk.  24X. 


Ex  parte  Lee.         2.  The  petitioning  creditor's  debt  in  this  cafe  amounte 
1  P.  w.  781.     to  iool.  but  it  was  in  notes  of  the  bankrupt^  bought  in  **gu 
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jwu.rt£S  in  the  pound;  it  was  held  to  be  a  good  debt  to  fupport 
tie  cammiffion,  though  it  had  been  otherwife  in  the  cafe  of 

a  bond 

3.  Where  an  order  was  mode  that  a  folicitor's  bill  fbould  Anon. 

kc  referred  to  a  Mafter  to  be  taxed,*  and  that  all  proceedings  MofclT  »7- 

atlawjhould  in  the  mean  time  be  flayed^  and  while  the  bill  was 

under  taxation  the  folicitor  fued  out  a  commiflion  y&r  the  debt 

due  by  bis  bill-,  on  3  petition  to  fuperfede  it,  it  was  held  to  be 

not  a  fufficient  reafon  to  fuperfede  the  commiflion ;  for  the 

order  for  taxation  extended  only  to  the  bringing  of  adions 

at  law,  and  the  other  ordinary  proceedings, 

4.  A  commiflion  may  iflue  againft  one  partner  for  a  debt  Expartv  Qrifp. 
due  by  the  partnerjbip.     Fid.  Cooke  B.  L.  18,  fcf  caf.  ibid,  cit.      *  *tk.  W- 

5.  The  executor  of  a  bankrupt  cannot  fue  out  a  commiflion  Ex  parte 
grounded  on  a  debt  due  to  his  teftator,  unlefs  the  commif-  Goodwio. 
Son  againft  his  teftator  has  been  foperfeded  j  for  all  debts  *  Atk- I0* 
due  by  him  belong  to  his  ajjlgnees, 


The  Commiflion. 

4.  The  CommiJJSon  is  next  to  be  proved  ;  which  is  done  by 
Toducing  it  under  the  great  fea),  and  the  petition  to  the 
ncellor  on  which  it  was  granted. 


prod 
Chai 


5.  The  next  thing  requifite  to  be  proved  in  actions  by  the 
effignees  of  the  bankrupt,  is 


The  Aflignmenu 

This  is  to  be  done  by  producing  the  deed  itfelf,  and 
proving  the  execution  of  it  by  the  commitfioner*  by  the  fub- 
bribing  witnefs, 

6r  The  laft  thing  to  be  confidered  under  this  head,  Is 

Property  in  the  Bankrupt. 

This  includes  every  thing  of  which  he  is  the  vifiblc  or 
eal  owner;  every  thing  of  which  he  has  the  a&ual  poflef- 
ion,  or  of  which  he  has  parted  with  or  loft  the  pofTeffion 
iter  an  aft  of  bankruptcy  committed,  or  in  contemplation 
)f  it. 


I.  Of 


5*6 
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Ryall  ▼.  Rojle. 
i  Atk.  165. 
I  Wilf.  a6o. 


S.  C. 


6.  C. 


Brown  v. 
fleathcote. 
1  Atk.  1 60. 


A  tkinfon  v. 
Mailing. 
»Tcrm  Rep. 
46*. 


j.  Of  Things  of  which  he  .has  Pofleffion,  or  is  the 
Real  or  Vifible  Owner. 

I,  To  prevent  a  trader  from  injuring  others,  by  deriiing 
a  credit  from  an  appearance  of  ftock  or  property  which  is  not 
bis  own,  it  is  eiiajfted,  by  ftat,  21  Jac.  j.  c.  19.  §  11. 
**  That  if  any  perfeo  ihall  at  the  time  of  his  becoming  1 
<c  bankrupt  have  in  his  pofleffion,  order,  or  difpoikion,  bf 
u  confent  of  the  true  owner,  any  goods  whereof  he  is  the 
"  reputed  owner,  that  the  cornmiffioners  ihall  have  power  to 
«  fell  the  feme," 

.  Under  this  ftatute  it  has  been  held, 

1.  That  it  extends  to  mortgages^  or  conditional  fcles  as 
Well  as  to  abfolute  ones;  fo  that  where  in  this  cafe  a  trader 
had  mortgaged  his  goods,  ftock  in  trade,  &c.  and  the  mort- 
gagee fuffered  him  to  remain  in  pofleffion,  this  mort-age  was 
adjudged  to  be  within  the  ftatute,  and  void  as  agauift  credi- 
tors j  who  recovered  the  goods  and  ftock  accordingly. 

2.  That  it  extends  to  chofes  in  aclion  ;  as  bonds,  profits  in 
trade,  &c. 

3.  That  though  the  mortgage  is  to  a  partner^  who  there* 
by  is  in  pofleffion,  yet  that  the  mortgage  is  void  within  cte 
ftatute,  if  fuch  partner  allows  the  mortgagor  to  contiiJue  b 
pofleffion,  and  appear  ftili  as  a  partner ;  for  the  opportunity 
of  fraud  is  the  fame,  and  it  is  withjn  the  mifchief  of  the 
ftatute. 

2.  "  But  the  ftatute  does  not  extend  to  alignments  of 
*c  Jbips  or  cargoes  atfea" 

For  where  Williams  and  Wilder^  being  partners,  affigned 
to  Heathcote^  to  whom  they  were  indebted,  two  (hips,  toge- 
ther with  the  bills  of  lading,  and  policies  of  infurances  on  the 
goods  on  board;  Williams  and  Wilder  became  bankrupt 
and  the  affignees  brought  their  bill  againft  Heathcote,  ground* 
ing  thcmTelves  on  the  ftatute  21  Jac*  no  pofleffion  having 
been  delivered :  but  Lord  Hardwicke  was  of  opinion,  That 
the  ftatute  extended  only  to  cafes  where  the  affignee  cvM 
ebtain  pojpjfwn  of  the  goods  ajfignea\  but  which  he  left  in  pot 
feffion  of  the  affignor,  and  fo  gave  him  a  falfe  credit;  whid 
cafe  did  not  hold  here,  the  Jhips  being  then  abroad  on  their 
voyage. 

In  fuch  cafe  of  the  aflignment  by  mortgage  of  a  {hifh  «* 
delivery  of  the  grand  bill  of  fale  is  a  complete  transfer  of  the 
property  in  the  lhip ;  and  fuch  delivery  is  good  within  tfcs 
ftatute. 

*  But 
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"  But  the  creditor  or  purchafer  (hould  take  pofleffion  of  CoofceB.JL. 
«  the  (hip  as  foon  as  poffible ;  for  the  delivery  of  the  grand  3*°* 
«  bill  of  fale  will  not  be  fofficient,  if.  there  was  an  opportu- 
«  nity  of  taking  aftual  poffeffion,  and  negleded."  .  .     . 

For  where  Wm*  Tdppende*?  being  indebted  to  the  plaintiff  Stephen*  ▼. 
in  1400!.  for  (ecuring  the  payment,  mortgaged  to  him  fome  St  lc. 
Jeafehold  eftate9,  whar  h>  and  three  hoys ;  but  he  kept  poffefftm  «▼«■•  W** 
if  the  boys,  and  foon  after  bticarne  bankrupt:    the  affignees  JJyj  *'4  G  /** 
got  poffeffion  of  the  hoys;  upon  which  the  plaintiff- filed  his  Cooke  B.  itT 
till  to  compel  the  affignees  to  redeem  the  hoys,  or  that  they  580.  s.  P. 
might  be  fold  to  pay  his  demands:  Lord  Talbot  difmiffed  the 
bill  as  far  as  refpe&ed  the  hoys ;  the  affignment  being  void 
under  ftatute  J4c<  and  ordered  them  to  be  fold  for  the  benefit 
of  the  creditors. 

3. ."  Neither  does  the  ftatute  extend  to  cafes  of  goods  fold 
*  by  the  bankrupt,  of  which  he  has  pnly  the  temporary  pof- 
u  Jeffion  after  the  Jab." 

For  where  Matthews  the  bankrupt,  having  500  barrels  of  Ex  parte 
tar,  fold  two-thirds  of  it  to  Fiyn  and  Field,  and  it  wis  agreed  Flyn  &  FieUL 
dwt  Matthews  (hould  alfo  fend  to  them  the  other  third  on  his  *»  rc  ****- 
own  account,  but  that  he  {hould  be  at  the  expence  of  cartage,  ^  ^t  ,g- 
porterage,  and  (hipping,  and  that  he  (hould  lodge  all  the  tar 
in  a  warehoufe  of  his  own  till  an  opportunity  of  (hipping  it 
offered,  there  being  none  at  that  time ;  the  tar  was  accord- 
ingly lodged  in  Matthews'*  warehoufe ;  Flyn  and  Field  paid 
for  their  part:  Matthews  became  a  bankrupt,  and  the  tar  was 
taken  poffeftion  of  by  his  affignees;    but  Lord  Hardwtcke 
held  this  not  to  be  a  cafe  within  the  ftatute;  for  the  word*  of 
the  ftatute  are    u  goods  left  in  the  poffeffion?  order?  and  difpo- 
jStion  of  the  bankrupts  ;"  which  thefe  could  not  be  faid  to  be, 
being  merely  temporary,  and  for  a  particular  purpofe. 

4.  "  So  neither  does  the  ftatute  extend  to  cafes  in  which 
c<  the  bankrupt  has  not  the  order  and  difpojition  of  the  goods 
«  claimed." 

For  where  the  commiflioners  of  the  vi&ualling  office,  ColKm  AC  ef 
having  occafion  to  eredl  a  ftage  at  Weevil,  in  Hampjbire?  for  Kent  ▼. 
(hipping   barrels,  and  publifhed  an  advertifement  for  carpen-  Forbes, 
ters  to  fond  in  propofals ;  Forbes  was  difpofed  to  take  the  con-  3  f^crm  **** 
trail,  but  being  a  general  merchant,  could  not  do  it  in  his  * 
Jwn  name;  he  therefore   agreed  with  Kent  the   bankrupt, 
tfho  was  a  carpenter,  that  he  (hould   take  the  contrail,  for 
ivhich  he  Was  to  have  one-fourth  of  the  profits,  and  a  guinea 
1  week  for  fu peri n tending  the  work,  and  the  reft  was  to  be- 
ong  to  Forbes :  the  contrail  was  accordingly  fo  made,  and 
he  timber   was  bought  by  Forbes?  and  (hipped  in  his  name, 

and 
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and  delivered  into  the  king's  yard  as  for  Kent's  uie,  and 
received  as  fuch  by  the  king's  officers ;  they  fwore  that  tfaef 
ihould  not  have  received  it  on  account  of  any  other  peribm, 
nor  that  they  would  have  permitted  Kent  himfeif  to  Sfpote  ot  * 
in  any  other  manner  than  for  the  work  contra&ea  fory  except 
fuch  parts  as  were  unfit  (or  the  purpofe,  as  they  confident 
it  as  delivered  for  the  purpofes  of  the  contract  Before  the 
work  was  finifhcd  Kent  became  a  bankrupt,  and  Forbes  got 
poffeffion  of  the  timber ;  to  recover  which  the  adion  w» 
Drought  The  court  were  of  opinion,  That  this  was  not 
fuch  a  pofleffion  in  the  bankrupt  as  (hould  entitle  the  affignees 
under  the  ftat,  21  J  at.  for  the  timber  was  the  property  of 
(he  defendant,  to  whom  no  fraud  was  imputable  ;  there  was 
wofale  to  Kent)  nor  any  general  delivery  fo  as  to  give  him  tbeab- 
folute  difpofttion  of  it\  for  the  officers  of  the  yard  would  not 
have  permitted  him  to  have  fold  it  to  any  other,  nor  to  tote 
ufed  it,  except  for  the  purpofes  of  the  contract :  this  .there- 
fore could  not  enable  Kent  to  get  credit  on  this  property; 
they  therefore  gave  judgment  for  the  defendant. 

5*  "  And  it  feems  to  be  admitted  as  a  general  rule, 
"  That  in  all  cafes  where  the  bankrupt  has  made  any  fife 
"  or  mortgage  of  any  part  of  his  property,  of  which  poftf- 
*c  fion  could  not  then  be  given,  that  where  the  perfen  10 
"  whom  fuch  fale  or  mortgage  has  been  made  has  an  op- 
u  portunity  of  taking  pofleffion  of  the  property,  and  neglc& 
"  to  do  it,  that  he  (hall  lofe  that  equitable  lien  he  is  entitled 
"  to  as  againft  the  property;  but  that  where  he  ufes  every 
"  means  to  acquire  the  legal  pofleffion,  that  in  that  cafe  he 
"  fhall  be  entitled/' 


Lempriert  ▼. 

I  a/ley. 

3  Term  Rep. 

482. 

Faulkner  v. 

Cafe.  cit. 

s  Term  Rep. 

49  '• 

J  Brown.  1 4J. 


For  where  Syeds  the  bankrupt  having  received  advice  from 
a  correfpondent  in  America^  that  a  quantity  of  Bravbtu 
wood  was  about  to  be  {hipped  on  his  account,  he  procured 
an  infurance  thereon,  and  then  applied  to  die  defendant 
'  Pajley  to  advance  him  a  Aim  of  money  on  the  credit  of  the 
goods  and  the  policy  of  infurance;  Pajley  agreed  to  lend  the 
money,  and  the  bankrupt,  by  a  ftamped  inftrument,  bound 
himfeif  to  deliver  to  the  defendant  the  Braziletto  wood,  and 
alfo  to  depofit  in  his  hands  the  policy  of  infurance  and  letter 
of  advice,  and  to  indorfe  and  hand  over  to  him  the  bill  of  UH*z 
when  it  arrived.  The  policy  and  letter  of  advice  were  de- 
pofited  with  the  defendant ;  the  bill  of  lading  was  alfo  indent 
ed  over  when  it  arrived,  but  it  was  after  Syeds  had  committed 
an  a&  of  bankruptcy;  this  was  on  the  2d  of  February,  and 
the  commiffion  iflued  the  10th;  the  fhip  arrived  in  Jfrik 
and  the  defendant  got  pofleffion  of  the  goods,  for  which  the 
plaintiffs  now  brought  trover;  Mr.  Juflice  JJkburft  delivered 
the  opinion  of  ths  court,  That  a*  between  a  perton  who  has 

an 
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an  equitable  lien^  and  a  third  perfon  who  fufcbafis  for  a  valu- 
able confederatim,  and  without  notice^  the  equitable  title, 
though  prior,  (hall  not  over-reach  the  title  of  the  vendee; 
for  the  title  of  him  who  has  a  fair  pofleffion,  and  an  equitable 
title,  (hall  be  preferred  to  that  of  a  mere  equitable  title ;  but 
as  between  the  perfon  who  has  the  equitable  lien  and  the  affig- 
nees,  if  the  lien  fubfifted  before  the  bankruptcy,  they  {hall 
never  recover  or  retain  the  thing,  without  difcharging  the 
money  due ;  the  party  who  has  the  equitable  lien  ought  not 
to  be  on  a  footing  with  the  reft  of  the  creditors,  for  whom  the 
affignees  are  truftees;  for  the  creditors  trufted  to  a  perfonal 
credit,  but  he  to  the  thing ;  the  affignees  muft  ftand  in  the 
place  of  the  bankrupt,  and  take  the  thing  fubjed  to  all  the 
equitable  liens  to  which  it  would  have  been  fubje&  in  the 
hands  of  the  bankrupt  himfelf.  It  might  be  great  inconve- 
nience to  commerce,  if  it  were  to  be  laid  down  as  law,  that 
a  man  could  never  take  ijp  money  on  the  credit  of  goods 
configned  till  they  actually  arrived  in  port :  there  feems  to  be 
no  inconvenience  on  the  other  fide,  nor  can  it  be  any  inlet  to 
fraud ;  for  no  perfon  can  be  taken  in  to  lend  money  on  the 
credit  of  the  cargo  after  the  party  has  parted  with  all  the 
documents,  and  delivered  them  to  him  who  has  the  firft  lien. 

6.  €f  The  ftatute  extends  as  well  to  goods  entrufted  to  the 
Ci  bankrupt  by  a  third  perfon,  and  of  which  by  difpofing  of 
"  them  he  is  the  viable  owner,  as  to  cafes  where  the  bank- 
"  rupt  hitijfelf,  being  the  original  owner,  remains  in  pof- 
"  feffion  after  having  (old  them}  for  the  mifchief  is  equal  of 
.u  creating  ?  fictitious  credit," 

For  where  in  this  cafe,  Mace  the  plaintiff  kept  a  public-  Mace  ▼.  Cadell. 
boufe,  had  $  licence,  and  faid  (Jie  was  married  to  one  Pen-  Cowp.  13*. 
rice  y  (be  went  to  the  excife-office,  had  his  name  entered  in 
the  books,  with  a  note  in  the  margin  "  married,"  Penrice 
.had  the  licence,  and  continued  in  pofleffion  of  the  houfe  and 
goods  from  that  time  till  he  abfeonded,  and  fo  committed  an 
acl  of  bankruptcy:  Mace  the  plaintiff  claimed  the  goods  in 
queftion;  fim,  As  under  a  bill  of  fale  from  Penrice  \  but 
afterwards  as  her  own  original  property,  and  denied  her 
being  married  to  Penrice  :  the  court  were  of  opinion,  That 
this  was  a  poflefljon  of  goods  in  the  bankrupt  within  the 
ftatute  of  fac.  and  the  plaintiff  was  nonfuited. 


one  for  the  fum  of  82),  13s.  6 J.  payable  the  4th  of  January,  39I# 
1 781;    the    other,   for  the  fa-ne  fum,    payable  the  6th  of 

January^ 


37© 


I/Apoftrie  v. 
JLe  Plaiftricr. 
I  P.  Wins. 
318. 


Godfrey  ▼. 
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Whitcomb  v. 
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January  178a;  wbeji  the  firft  note  became  doe,  Simfjm 
was  unable  to  pay  it;  a*>d  Bry/en  offered  to  take  back  the 
plant,  and  return  the  notes,  and  agreed  to  let  him  the  phot 
at  the  rate  of  5I.  fer  ann.  for  the  term  of  three  years :  to  this 
propofcl  Simffon  agreed,  and  a  deed  was  accordingly  exe- 
cuted, by  which  it  was  agreed  that  Bryfon  fhould  let  tic 
plant  to  Shnffon;  aftd  that  if  he  ihould  make  default  in  mj 
of  the  quarterly  payments,  or  in  the  performance  of  mj 
of  the  covenants,  that  the  term  granted  fhould  ceafe,  aid 
fiimffin  fhould  deliver  up  the  plant  to  Bryfon.  There  was  a 
memorandum  at  the  bottom  of  the  deed,  that  Bryfin  hid 
put  Simffon  in  full  poffeffion  of  the  plant,  by  delivering  to 
him  a  winch  in  the  name  of  the  whole*  On  the  5th  offnij, 
1783,  Simpfon  had  acommiifion  fued  out  againfthun;  and  the 
mefienger  took  pofieffion  of  the  plant :  the  court  held  clctriy, 
That  this  was  a  pofieffion  in  the  bankrupt,  within  the  ftaoite 
of  Jac.  and  belonged  to  the  alfignees.    • 

"  But  in  fuch  cafe  the  bankrupt  muft  qppear  as  the  owwer, 
u  for  if  from  the  nature  of  his  bufinefs  the  prefumption  of 
"  the  goods  being  his  property  is  excluded,  they  fhallnat 
"  be  liable  to  his  bankruptcy." 

As  is  the  cafe  of  goldfmiths  and  faftorsy  who  do  not  deal 
on  their  own  ftock,  but  that  of  others :  as  in  this  cafe,  which 
was  trover  againft  the  affignee  of  one  Levi,  to  whom  before 
his  bankruptcy  the  plaintiff  had  entrufted  a  parcel  of  diamonds 
to  fell;  on  a  cafe  made,  the  court  or  King's  Bench  were  of 
opinion,  That  the  bankrupt  having  no  more  than  a  tare  au- 
thority to  fell  for  his  ufey  that  they  were  not  liable  to  LevP% 
bankruptcy. 

u  So  in  the  cafe  of faflorsy  goods  configned  to  them  merely 
«  for  fele,  are  not  liable  to  their  bankruptcy." 

For  if  a  merchant  configns  goods  to  a  fa&or,  and  be  be- 
comes a  bankrupt,  the  goods  frill  remaining  in  his  pofief- 
fion, they  (hall  itill  be  deemed  the  property  of  the  merchant; 
and  he  may  recover  them  in  this  a£tion. 

So  if  the  fa&or  had  fold  the  goods  configned  to  him,  and 
received  the  money,  and  died  indebted  in  debts  of  an  higher 
nature,  4f  it  could  be  proved  that  the  money  fo  received  had 
.been  inverted  in  other  goods,  thefe  {hall  be  deemed  to  belong 
to  the  merchant's  eftate,  not  to  the  factor's 5  but  if  the  money 
had  remained  in  fpecie,  it  had  belonged  to  the  factor's  eftate, 
and  gone  to  anfwer  the  debts  of  an  higher  nature ;  for  the 
money  has  no  mark  to  be  followed  by. 

But  where  the  fa£tor  had  for  the  merchant's  goods  taken 
notes,  inftead  of  money,  the  court  of  Common  Pleas  held, 

That 
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That  the  merchant  fhould  have  the  notes,  as  they  could  be 
traced. 

And  (o  if  a  fa&or  had  fold  the  goods  configned  to  him,  and  Scott  v.  Salmon* 
become  a  bankrupt,  the  merchant  muft  come  in  as  a  creditor  Hifl.  x6  G.  a. 
under  the  commiflion;  though  if  he  had  laid  out  the  money  in  o'jF'jj  p 
other goods  for  the  merchant,  the  merchant  fliall  have  them:    u  '     '    "*3" 
{0  if  the  fador  had  fold  for  payment  at  a  future  day,  the 
merchant  fliall  have  the  money. 

As  where  the  plaintiff,  living  in  Ireland^  employed  5.  in  Garret  v.  Cul- 
hmdonxo  fell  goods  for  him:  B.  fold  them  to-^.  £.;   the  Him.  E.  1708. 
plaintiff  at  the  time  was  ignorant  to  whom  they  were  fold,  J^f^*1,  P*  4*# 
and  J.  S,  was  ignorant  whofe  property  they  were;   B.  be- 
came a  bankrupt,  and  7.  S.  paid  the  money  to  the  defendants, 
his  aifignees :  the  plaintiff  brought  an  action  for  the  money 
againft  the  affignees,  and  recovered ;  for  though  it  was  agreed, 
that  a  payment  by  J.  S.  to  A  was  a  drfcharge  for  him  againft 
the  plaintiff  his  principal,  yet  the  debt  was  not  in  law  to  him, 
bat  to  the  plaintiff  whofe  goods  were  foldj  and  therefore  was 
not  affigned  to  the  defendants  under  the  general  alignment  of 
alt  their  debts,  but  remained  due  to  A,  as  it  was  before ;  that 
beingpaid  to  the  defendants  who  had  no  right  to  it,  that  it  was 
a  payment  under  a  miftake,   and  fo  was  recoverable  from 
them. 

And  where  the  fa£tor  had  a  del  credere  commiflion,  the  fame  Ex  pane 
[Mint  was  decided  by  the  chancellor.  J?""**    r 

'  Cooke  B.  L. 

a  And  the  cafe  is  the  fame  of  goods  which  the  bankrupt  ,  Run  I36 

*  has  in  his  pofleflion,  as  executor  or  adminifiratory  for  the  fta- 

*  tute  does  not  extend  to  thefe." 

F&r  where  one  Marjh  died  pofiefled  of  about  2000K  and  Ex  parte  MaHk. 
bme  plate,  leaving  a  widow  and  children,  the  widow  mar-  *  Atk.  158. 
ied  a  man  who  became  a  bankrupt :  the  queftion  was,  Whe- 
her  the  aifignees  of  the  fecond  hufband  were  entitled  to  the 
fate  which  had  been  left  in  the  pofleflion  of  the  bankrupt  ?  v 

^ord  Hardwicke  Aid,  That  it  certainly  was  not  within  the 
tatute;  becaufe  the  adminiftratrix  had  them  in  auter  droity 
nd  the  hufband  could  have  them  in  no  better  right,  and  there- 
we  they  could  not  belong  to  his  eftate. 

7.  "  So  that  the  criterion  of  what  pofleflion  fhall  fubjeft 
the  goods  of  others  in  a  trader's  pofleflion  to  his  bank- 
ruptcy, is  the  exertion  of  any  aft  of  owncrftiip  unconnect- 
ed with  any  circumftances  of  doubtful  property,  or  the  ap- 
pearing to  have  fuch  power  and  right." 

Therefore,    where  a  bankrupt  was  left  in  pofleflion  of  his  walker  t. 
oufe  and  goods  by  his  aflignees,    after  obtaining  his  ccr-  Burnett. 
ficate,  for  the  puvpafe  of  collecting  his  dcbtsy  and  during  that  Dous}-  3°3« 

time 
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time  traded  for  himfelf,  ft  was  adjudged,  That  this  was  not 
fuch  a  pofleffion  as  fhould  fubjed  them  to  be  taken  by  the 
affignees  under  a  fecend  commiffion. 

Urmia  y.  Wol-  So  where  in  trover  by  the  plaintiff  as  truftee  for  the  wife 
S  Term  Rep.  °^  *c  *>an'u"uPt>  tnc  c*£c  was,  That  on  the  inter-marriage  of 
4ig.  '    the  wife,  by  deed  made  previous  to  her  marriage,  all  the  wife's 

flock  in  trade,  as  a  milliner,  book-debts  and  other  effe&of 
the  wife,  were  affigned  to  the  plaintiff  in  truft  for  her  feparate 
ufe;  there  was  no  fchedule,  but  an  inventory  of  the  furni- 
ture ;  at  that  time  and  for  fome  time  after  the  marriage,  fbe 
carried  on  bufinefs  at  a  hbufe  apart  from  her  hufband,  in  fFtl- 
beck-ftreetj  but  fome  time  after,  fhe  removed  to  his  houfe  in 
Marybone-ftrect)  where  he  was  a  linen-draper;  and  carried 
on  her  bufinefs  in  a  feparate  apartment :  it  appeared  that  the 
hufband  paid  the  rent  of  the  houfe,  and  had  been  at  the  ex- 
pence  of  fitting  up  the  fhop,  but  there  was  contradictory  evi- 
dence as  to  the  manner  of  the  wife's  carrying  on  her  bufinefs, 
whether  for  her  own  feparate  ufe  or  not.  The  jury  found  that  it 
was  not  carried  on  feparately,  and  found  a  verdict  for  the  de- 
fendant for  the  ftock  in  trade;  but  for  the  plaintiff  for  the  fur- 
ture:  it  was  moved,  to  fet  afide  the  verdid  as  to  the  furai- 
niture,  as  being  a  pofleffion  under  flat,  of  Jac.  but  the  court 
refufed  it,  they  being  of  opinion,  That  there  was  not  fuch 
an  order  and  difpojstion  by  the  content  of  the  true  owner*  as  was 
within  the  ftatute;  that  the  truftee  was  the  legal  owner,  and 
he  gave  no  confent  for  fuch  purpofe;  and  the  wife's  pofleffion 
in  die  manner  proved  at  the  trial,  was  no  evidence  of  fraud, 
for  fhe  was  the  agent  of  the  truftee :  an  obje&ion  was  made 
on  the  part  of  the  defendant,  that  there  was  no  fchedule  when 
the  deed  was  made ;  but  the  court  held,  That  there  was  no- 
thing in  the  obje&ion. 

2.  Thefe  are  cafes  in  which  the  bankrupt  is  in  pofleffion  of 
goods  at  the  time  he  becomes  a  bankrupt,  and  which  are  re- 
coverable under  the  circumftances  now  mentioned ;  but  goods 
of  which  he  has  not  the  pofleffion,  if  they  have  got  into  the 
hands  of  others  after  an  aft  of  bankruptcy  committed,  are  in 
Monk  T.Morris,  like  manner  recoverable  in  this  a&ion.  I.  For  the  affign- 
i  Vent.  193.  mcnt  of  the  bankrupt's  property  has  a  relation  to  the  s£t 
of  bankruptcy,  and  the  affignees  ftand  in  the  bankrupt's 
place  from  that  time ;  that  is,  the  property  is  in  them  from 
that  time,  and  they  may  maintain  trover  for  all  goods  of  the 
bankrupt  of  which  others  have  obtained  pofleffion  from  that 
period. 

"  And  it  makes  no  difference  whether  the  property  tan 
"  in  England  or  elfewhere^  for  it  all  belongs  to  the  afEgnces 
"  and  is  by  them  recoverable." 

1  f* 
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For  where  the  defendants  were  confiderable  creditors  of  Homer  v.  Pout, 
the  bankrupt,  and  rcfided  in  England  at  the  time  of  the  bank-  *  Term  lSa* 
ruptcy;  upon  the  ifluing  of  the  commifton,  they  knowing  of 
its  ijuingy  fent  out  an  order  to  their  attornies  in  Rhode  I/land 
in  America*  to  attach  property  of  the  bankrupt's  there ;  the 
attachments  were  made  there,  and  the  proceeds,  amounting 
to  496].  remitted  to  the  defendants  in  England*  to  recover 
which  the  a£Uon  was  brought:  it  was  refolved,  That  by  the 
bankruptcy  the  whole  property  of  the  bankrupt  veiled  in 
the  affignees,  and  that  therefore  it  could  not  be  attached  by 
any  creditor  in  England^  and  that  whatever  he  received 
under  fuch  attachment,  that  he  was  liable  to  refund  to 
the  affignees. 

But  the  per/on  abroad  who  has  Jo  had  the  bankrupt's  property  Le  Chevalier  ▼. 
recovered  from  him,  is  not  on  his  coming  to  England  liable  to  Lyncfi. 
the  affignees9,  for  having  parted  with  it  under  the  coercion  DouS»  >7o. 
of  a  court  of  competent  jurifdi&ion,  that  (hall  juftify  him  in 
law. 

2#  "  Where  the  alignment  of  the  goods  is  itfelf  an  aft  of 
u  bankruptcy,  and  fo  the  goods  affigned  are  recoverable  in 
u  this  action,  has  already  been  mentioned;  where  an  aft  of 
u  bankruptcy  has  been  committed,  and  any  perfon  obtains 
tt  pofleffion  of  them  afterwards  by  any  means*  they  are  in  like 
u  manner  recoverable." 

As  where  the  bankrupt  had  been  arretted  on  the  2d  of  May*  Coppendale  *. 
and  on  the  4th  was  charged  in  execution;  on  the  17th  of  ^Se^ii*. 
June  a  fieri  facias  ifllied  againft  him  to  the  defendant  the  (he* 
riff,  who  on  the  26th  levied  the  money:  on  the  5th  of  July 
the  commiflion  was  taken  out  on  the  a£t  of  bankruptcy  of 
lying  in  gaol  two  months,  after  which  the  fheriff  returned 
nulla  bona*  and  the  return  was  adjudged  to  be  good;  for  by 
the  relation  the  property  was  in  the  affignees  from  die  2d  of 
May. 

So  where  the  defendants,  who  were  (heriffs  of  London*  had  Cooper  t.  ch«- 
feized  the  goods  of  the  bankrupt,  after  an  aft  of  bankruptcy  V  "JJ1 
committed,  but  before  a  commiffion  had  been  fued  out:   but ,  i^*01^ 
before  a  fale,  a  commiffion  had  been  fued  out,  and  an  affign-  1  Black.  Rep. 
njent  made,  notwithftanding  which  the  defendants  fold  them;  65. 
they  were  held  to  be  liable  in  trover.  s-  c- 

.  Or  tbo  a&ion  may  be  maintained  againft  the  plaintiff  whoR^^  £aVr; 
fued  out  the  execution  as  well  as  againft  the  fheriff,  if  he  can  %  Sm,  996. 
be  proved  a  parly  to  the  converfiori  by  giving  bond  to  fecure 
the  ftieriff,  and  fo  making  the  act  his  owni 

But  to  this  there  arc  tv:o  excrption?. 

r.  Where 
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AwUej  ▼.  HaU  f .  Where  an  extent  iffued  on  a  ftatute,  and  the  cenafor  be- 
q7'  c  g  c»nic  bankrupt  after  the  execution  of  the  extent,  but  befm 
*°*  **'  4  *  /A*  liberate;  in  trover  by  the  aflignees  againft  the  defendant 
who  had  got  poflefion  under  the  liberate,  the  c£urt  held, 
That  the  property  was  diverted  out  of  the  bankrupt  by  the 
extent,  and  that  the  goods  were  therefore  not  affignable. 
Note,  The  extent  was  of  the  21ft  of  OeJober,  the  aft  of 
bankruptcy  was  on  the  3d  of  November,  the  liberate  was  fucd 
out  on  the  6th,  and  the  commiiEon  iflued  the  8th  of  the  fame 
month. 

1  Atk.  at*.  2.  The  fecond  exception  h  in  the  cafe  of  the  crown,  for  the 

king  is  not  bound  by  any  of  the  ftatutes  of  bankruptcy,  he 
not  being  named  in  them;  fo  that  he  is  not  aflTeded  by  the 
relation,  but  only  by  the  aclual  affignment,  which  changes 
the  property. 

Bnffe  *  Daw-      ^$  where  the  bankrupt  was  indebted  to  the  king*  as  colbShr 
fOUm  ~  of  the. land-tax  for  the  precind  of  Aldgate,  and  the  commit 

%  Stra.  978.  iioners  of  the  land-tax  iflued  their  warrant  andfrized  bis  effe&s 
after  an  aft  of  bankruptcy  committed;  but  the  goods  were  not 
taken  away  till  after  the  affignment  under  the  commiifion ;  it 
was  held,  That  the  goods  being  in  the  hands  of  the  crown 
from  the  time  of  the  feizure,  were  not  affeded  by  die  aS  of 
bankruptcy  which  preceded  it. 

Rex  r.  Crump  &      So  where  one  Edward  Lewis  was  indebted  to  the  king  by 
Hanbury.  bond,  dated  the  3d  of  March  19  Car.  2.  an  extent  uwed 

Parker's  Rep.     upon  tfaat  bon(j  tefte(j  thc  jame  j^  w;ffr  fa  fau  ^  fa-  offo- 

ment  under  a  commijfon  of  bankruptcy  againft  Lewis  \  when  it 
was  held,  That  the  extent  fhould  be  preferred. 

Stracey  y.  But  where  it  is  ena&ed  by  ftatute  8  Ann  c.  19.     w  That 

Hulfe.  cc  au  candles,  and  all  the  materials  for  making  them,  fhould 

R«  v  Fow-      "  befubjecl  to  the  debts  and  duties  to  the  crown,  and  allpenal- 

ler  &  u  ties,  and  forfeitures  for  the  fame-"  it  was  adjudged,  That 

Attorney  Gene-  where  a  candle-maker  was  in  debt  for  the  Angle  duties,  and 

S'7  <f Cp <>r*     became  a  bankrupt,  and  after  the  affignment  was  convi&ed  in 

1  "         the  double  duties,  that  this  was  a  lien  on  the  candles,  utenfils, 

&c.  in  the  hands  of  the  aflignees,  and  might  be  taken  from 

them  under  the  ftatute,  notwithftanding  the  affignment  \  for  the 

aflignees  are  the  representatives  of  the  bankiupt,  and  they  are 

liable  to  every  equity  that  would  affe&  him. 

Rex  t.  Mann.         Therefore  where  an  extent  i flues,  it  fhall  always  be  tefted 
%  Stra.  7*9.      0f  fa  true  fay  jt  iffues,  and  fhall  not  be  ante-dated  fo  as  to 
over-reach  any  mefne  alignments. 

How  for  the  crown  is  entitled  to  a  preference  by  extent 
againft  a  fubjed,  depends  upon  ftatute  33  H.  8.  c.  39.  by  it, 

3  * 
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it- is  enafied,  "  That  if  any  fuit  be  commenced  or  taken, 
a  or  procefs  awarded  for  the  king,  that  the  king's  fuit  (hall 
<c  be  preferred,  and  that  he  (hall  have  the  firft  execution 
"  againft  any  perfon  for  his  delrts,  fo  always  the  kin^s 
**  fuit  be  taken,  and  commenced,  or  procefs  awarded  for  thefaid 
a  debt  at  the  fuit  of  the  king,  before  judgment  given  for  the  faid 
«  other  perfon.9* 

Under  this  ftatute  it  has  been  held, 

<c  That  if  execution  upon  a  judgment  iflues  againft  the 
,<c  goods  of  the  king's  debtor,  and  after  that  an  extent  ifliies, 
u  that  thofe  goods  canot  be  taken  in.", 

As  -in  this  cafe^  where  the  plaintiff  in  E after  Term,  17  Uppom  v: 
Geo.  3.  recovered  a  judgment  in  the  King's  Bench  againft  Sumner, 
one  Thomas  Cann,  and  on  the  16th  of  AprH  fued  out  a/./j.  *2B1,ack*  Rcp* 
a  warrant  of  which  was  on  the  18  th  delivered  to  an  officer  RorkCv.  Day- 
of  the  fhcriff  of  Surry,  who  on  the  fame  day  took  th6  goods  rell. 
10  execution :  on  the  24th  of  April  an  extent  iftiied,  and  was  4  Term  Rep. 
delivered  to  the  fheriff  before  fale  at  the  plaintiff's  execution,  40a#*'  p# 
and  the  iheriff  returned  nulla  bona  on  the  plaintiff's  writ  1.  on 
an  a&ion  being  brought  for  the  falfe  return,  the  court  held, 
That  by  taking  the  goods  under  the  plaintiff's  execution  that 
they  were  bound,  and  the  extent  could  not  prevail. 

3.  How  far  in  the  cafe  of  partners  the  a£te  of  orte  (hall 
be  affefted  by  the  bankruptcy  of  the  other  in  the  difpofal  of 
the  bankrupt  effe&s,  vid.  Fox  v*  Hanbury,  pofh  foL  587. 


t.  OF  TROVER  WITH  REFERENCE  TO  THE 
PERSON. 

Under  this  head  I  fhall  confider*  ift*  By  whom  this  ac- 
tion may  be  maintained  :  2d,  Againft  whom  it  lies. 


I.   BY    WHOM   TROVER    MAY    BE     MAINTAINED. 

I.  "  PoffeJJion  alone  gives  a  fufficient  title  to  maintain  this 
li  action  againft  all  perfons,  except  againft  the  owner." 

As  where  a  perfon  finds  any  thing;  this  gives  him  fuch  a  Armorier. 
property  as  will  maintain  this  a&ion  againft  any  perfon  who  D^almr** 

l-i        •     /•  1  •  1        •    x    f  1  1  Stra.  505. 

takes  it  from  him,  except  the  rightful  owner. 

So  where  Sir  Thomas  Palmer,  feifed  of  a  wood,  fold  600  Baffet  v.  May- 
cords  of  the  timber  of  it  to  one  Cornford  and  his  afligns,  to  Dard- 

r>    _  J  k*  C™    Eli2.  3*0. 

P  P  be  j-Co.  H  »>. 

i.e. 
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Rackham  t. 
JdTup  &  aL 

3  war.  33a. 


Lord  Cullen't 
cafe.  Mich. 
14  O.  a. 
Bull.N.  P.  33' 


Flcwdlin  v. 

Rave. 

I  Bulft.  68. 


Colflon  t. 
Wooifton, 
Trin.  3  Ann. 
per  Holt  at 
G.  Hall, 
Bull.  N.  P.  35. 
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Ire  token  by  the  affignment  of$\x  Thomas  Palmer ;  and  Qnfri 
aligned  his  right  to  the  plaintiff:  Sir  nomas  afterward  fold 
4QQ0  cord  of  timber  of  the  fame  wood  to  the  defendant,  Uk 
taken  at  the  defendants  election ;  the  600  cord  of  wood  w* 
marked  out  by  Sir  Thomas  to  the  plaintiff,  who  cut  it,  an) 
the  defendant  took  it  away;  on  which  the  plaintiff  brought 
trover  and  recovered,  for  though  the  defendant  had  a  rigbt 
of  4000  cord  of  wood  to  be  taken  in  any  fart  of  the  tiW,  yet 
the  plaintiff  having  cut,  and  get  poffeffion  or  the  wood,  had 
thereby  a  good  and  fufRcient  title. 

So  where  the  plaintiff,  claiming  a  right  of  cpnunon,  had 
cut  fix  load  of  rufhes  which  grew  thereon,  and  the  defendant 
denying  thcjplajntiff's  right,  had  taken  and  carried  them  away, 
f  the  plaintiff  recovered  in  trover  for  them;  for  thou^btbe 
right  of  common  might  be  doubtful,  yet  having  bjr  paffdfan 
obtained  a  fpecial  property  in  them,  he  could  wcB  maino* 
an  a&ion  againft  a  ftranger. 

"  But  poffeffion  is  not  necejfary  to  maintain  this  acBon.* 

F<?r  where  in  ejedment  for  a  mine,  it  was  offered  in  evi- 
dence in  proof  of  poffeffion,  that  the  leffor  of  the  pUntf 
had  had  a  verdift  in  trover  for  a  parcel  of  lead  dug  out  of 
the  mine,  it  was  held  not  to  be  fufficient jproof  of  poffdha, 
as  trover  might  be  maintained  without  poffeffion. 

a  For  a  right  of  poffeffion  is  fufBcient" 

As  where  A.  being  indebted  to  the  plaintiff,  and  the  de- 
fendant to  A.  and  it  was  agreed  between  them  that  the  de- 
fendant fhould  deliver  goods  to  the  plaintiff  in  (aus&fia 
of  A's  debt,  the  defendant  did  not  do  fo,  but  converted  the* 
to  his  own  ufe;  it  was  held,  That  the  plaintiff  might  main- 
tain trover,  though  be  never  bad  had  p\ffeff»%  of  the  goods* 

2.  "  But  to  fupport  thisa&ion,  property  in  the  plaintiff  * 
4<  effentially  neceflary." 

For  where  the  plaintiff  had  ordered  a  trade/man  tofendpi 
by  an  hoyman*  and  the  tradefman  lent  the  goods  by  a  porter » 
the  houfe  where  the  hoyman  refided  when  in  town;  but  he 
not  king  there,  the  porter  left  the  goods  with  the  landlord 4 
the ^  houfey  and  the  goods  were  loft*  it  was  held*  That  tat 
plaintiff  could  not  have  trover  for  the  goods;  for  thepetfenj 
never  vejled  in  him  for  want  of  delivery^  but  (till  remained* 
the  tradefman :  though  it  had  been  otherwife,  had  die  deli- 
very been  to  the  fervant  of  the  hoyman,  or  one  employed  If 
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him  to  receive  goods';  for  a  delivery  to  them  Would  have 
vofted  the  property  in  the  plaintiff.     Jnte^foi.  14* 

So  where  the  plaintiff  had  exchanged  anhorfe  with  the  de-  power*, 
fendant,  and  given  poflcflion  of  it,  it  was  held.  That  though  Wells.       , 
the  exchange   might  have  been  unfair  in  the  warranty,  yet  ^JJJ*     * 
that  trover  would  not  lie  for  it,  for  the  property  was  gone*  out 
if  the  plaintiff  by  the  exchange. 

So  where  goods  were  condemned  in  the  exchequer  and  pro*  EUos  ti  Smith, 
palmed  as  forfeited,  it  was  adjudged*  That  the  property,  was  sir  Th. 
thereby  fo  filtered,  that  neither  trefpafs  nor  trover  would  He  Ra7rilond*  33* 
againft  the  perfon  who  had  feized  them. 

u  But  a  parol  gift  of  goods,  without  fome  a&  of  dell* 
tt  very,  will  not  transfer  a  property." 

Fof  where  the  plaintiff's  inteftatc  lodged  at  the  defendant's  Smith  v.  Smitfc 
houfe»  and  had  furniture  and  plate  there,  and  was  proved  to  »  **■•  9SS* 
have  faid,  that  whatever  he  brought  into  thofe  lodging6  he 
would  never  take  away,  but  give  to  the  defendant's  wife : 
and  now  upon  trover  for  thofe  things,  it  was  ruled  at  Niji 
Prius  by  the  Ch.  Juftice,  That  a  parol  gift  without  fonte  ad 
of  delivery,  would  not  alter  the  property,  and  that  fuch  an 
a&  was.  neceflaJy  to  eftablim  a  donatio  mortis  caufa.  It  then 
became  a  qucftion  if  there  had  been  any  delivery ;  and  to 
prove  one,  the  defendant  (hewed,  that  the  inteftate  when  he 
left  town,  ufed  to  leave  the  key  of  his  rooms  with  the  de- 
fendant; and  this  was  ruled  to  be  fufficicnt,  and  the  defendant 
bad  a  verdi£L 

1.  a  But  an  abfilute  property  is  not  neceflary,  as  a  perfod 
*  having  a  Jpecial property  may  maintain  the  adion." 

As  where  the  goods  are  feized  by  the  Jheriff  under  a  ft;  fa,  the  WilbndianHr. 
heriff  may  maintain  this  a&ion  againft  any  perfon  for  caking  Snow- 
aid  converting  them  to  his  own  ufe*  *  ****•  a8i% 

So  a   carrier  may  maintain  trover  for  goods   entrufted  1  Mod.31. 
0  him  to   carry,  which  have  been  taken  out  of  hie  polTefr 

ion. 

So  if  an  houfe  let  for  years  be  blown  down,  the  leffie  may  per  Powetf 
ave  trover  for  the  timber,  though  the  property  be  in  the  re-  Middl.  Oire. 
erfiontr.  Bull.N.r.33, 

So  the  lord  of  a  manor  who  feizes  an  efiray  or  wrecks  may  sir  Wm. 
fore  the  year  and  day  expired  have  trover  for  it  againft  a  Conrtney'tcafe. 
ranger  ^  for   he  has  a  poffeflion  that  may  become  a  pro-  jl*1*"  **««• 

P  P  2  3*  It 
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f  .ihcxh  *  3.  It  was  formerly  the  opinion,  That  executors  could  not 
Count*  ft  of  maintain  this  a&ion  (Savilly  133.)  i  but  it  is  now  fettled  tint 
ff^iCcVuptcli  thcy  may  havc  *i8  *&™f"  a  converfantf  goods  in  the  life- 
of  RutUnd.  time  of  their  te/lators9  by  the  equity  of  ftatute  4  Ed.  3.  as 
Cro,  Eliz.  377*  well  as  for  a  converfion  in  their  own  times. 

Under  this  head  it  has  been  refolved, 

Trending  y.  l«  That  if  the  wife  is  executrix*  the  hufband  may  join  11 

Cluttcrbook,  the  a&ion ;  for  the  pofleflion  of  the  wife  as  executrix,  is  the 
Style  48.  pofleflion  of  the  hufband,  and  the  damages  recovered  may 

concern  them  both. 


Lord  Haftingi 
v.  Sir  Archi- 
bald Douglas, 
Cro.  Car.  343. 
3,  Vera.  246- 


Long  t.  Hebb. 
Per  Rolle, 
Ch.  Juft. 
Style  34I. 


X  Stra.  60. 


Anon. 

I  Vent.  349. 


Wilfon  v. 
Packman, 
Moor,  3  f. 
Cro.  Eliz. 
459-  s-  U. 


Whitehall  v. 
Squire, 
.  1  Salk.  495 
3  Mod.  276. 
S..C. 


2.  If  the  hufband  devifes  away  jewels,  or  fuch  things  as    ! 
are  paraphernalia  to  the  wife,  (he  cannot  hold  them;  bat    j 
they  are   recoverable  by  the  hufband's  executor  from  her.    , 
But  if  the  hufband  dies  inteftate,  or  by  will  does  not  difpvft  $ 
the  jewels^  &c,  (he  (hall  have  them. 

*  i 

4.  An  adminijlrator  may  maintain  this  adion  for  die  taking 
of  the  goods  of  the  inteftate  by  one  before  the  letters  ofaim- 
nijlration  granted;  for  the  letters  of  adminiftration  relate  to 
the  death  of  the  inteftate,     . 

So  he  may  for  a  taking  in  the  life-time  of  the  teftator* 

Under  this  head  it  has  been  decided, 

1.  That  an  executor  defon  tort  is  liable  to  this  action  at  the 
fuit  of  the  adminiftrator.  " 

And  though  in  fuch  a&ion  it  appeared  that  the  goods  far 
which  the  action  was  brought  had  been  taken  in  execution, 
upon  a  judgment  obtained  againft  the  defendant  as  executor 
de  fen  tort  by  a  creditor  of  the  inteftate,  yet  it  was  held  to  be 
no  difcharge;  for  men  fhould  be  difcouraged  from  meddling 
with  inteftate  eftatcs :  though  this  had  been  a  good  difchargt- 
againft  another  creditor  who  fued  him  in  the  fame  right. 

2.  If  an  adminiftration  has  been  granted  to  any  perfbn, 
and  the  adminiftration  is  afterwards  repealed,  and  adminiftra- 
tion granted  to  another,  the  firft  adminiftrator  (hall  not  be 
liable  in  this  a&ion  for  the  goods  which  he  difpofedof;  but  a! 
.ditpofitions  by  him  made  (hall 'be  valid. 

3.  It  was  held  by  two  .juft ices  in  this  cafe  againft  Hob* 
That  where1  a  perLn,  before  adminiftration  granted  to  hunt 
permitted  a  perfon  to  take  the  goods  of  the  inteftate,  that 
this  affertt  fhould  bar  him  in  an  afiion  of  trover  for  thefe 
goods  brought  after  adminiftration  granted. 

5.  B*rm 
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5.  Baron  and  feme  may  join  in  this  a&ion,  for  goods  which  Blackbom 
were  the  property  of  the  wife  before  marriage,  and  which  q^"^' 
goods  came  to  tne  hands  of  the  defendant  before  marriage,  zlcvTio7. 
though  they  have  been  converted  after ;  for  though  the  con-  1  Vent.  a6o. 
verfion  is  the  ground  of  the  action,  and  therefore  the  hufband 
may  fue  alone,  yet  the  inception  of  the  caufe  of  a&ion  w*is 
in  die  wife,  by  the  trover  before  marriage. 


2.  AGAINST    WHOM    THIS    ACTION   MAY    BE    MAIN- 
TAINED. 

I.  cc  The  owner  of  goods  may  maintain  troverfbr  them 
"  againft  any  perfon  into  whofe  hands  they  may  have  fallen, 
tt  though  the  perfon  in  whofe  poffeflion  they  are  found  may 
"  have  honeftly  obtained  it,  provided  it  was  not  by  fale  in 
cc  market  overty  or  by  other  fair  transfer." 

As  where  the  plaintiff  left  jewels  fcaled  up  with  his  banker  Hartop*. 
for  fafe  cujlody  only>  and  the  banker  broke  open  the  feal   and  Hoarc. 
pawned  the  jewels  to  the  defendant,  the   plaintiff  brought  *  WilC  S. 
trover  for  them,  when  it  was  adjudged.     1.  That  the  banker  ?  *r"  1 187# 
being  a  mere  bailee  for  fafe  cuftody,  had  no  authority  to 
open  the  bag;  and  by  fo  doing  was  a  trefpafTer.     2d.  That 
the  defendant  could  obtain  no  property  in  the  jewels,  except 
by  a  fale  in  market  overt.     3d.  That  pawning  was  no  fale  in 
market  overt-,  and  therefore  that  the  property  ftill  remained  In 
the  owner  (the  plaintiff)  who  might  therefore  well  maintain 
this  action  to  recover  them. 

So  where  the  plaintiff  gave  lottery-tickets  to  a  goldfmith  Ford  y* 
to  receive  the  money  for  him,  and  the  goldfmith  having  before  Hopkins. 
,  given  to  the  defendant  a  note  to  deliver  to  him  fo  many  lottery-  s  *' 

.  tickets,  delivered  to  him  the  tickets  he  had  received  from  the 
plaintiff:  it  was  adjudged,  That  this  was  not  fuch  a  transfer 
as  changed  the  property,  but  that  the  plaintiff  might  main- 
tain trover  for  them. 

So  where  in  trover  for  a  horfe,  it  appeared  that  he  had  been  onus's  cafe, 
ftolen  from  the  plaintiff  by  one  P.  who  had  fold  him  to  the  1  Leon.  i$8. 
defendant  under  the  name  of  Lyfler,  in  market  overt,  and  the 
affjined  name  of  Lyfter  was  entered  in  the  toll-book,  it  was 
adjudged  by  the  court?  That  this  being  by  qfalfe  name,  was 
not  fuch  a  fale  as  fhould  alter  the  property. 

"  But  where  there  has  been  a  fair  and  regtdar  transfer  of 
ff  the  thing  in  queftion,  this  action  will  not  lie." 

2  As 
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Anon.  As  where  a  banWnll,  payable  to  J.  or  bearer,  was  loft  by 

i  Safe.  *&#.  ^  smj^  found  by  a  ftranger,  who  transferred  it  to  the  defend- 
ant,; ,it  was  held,  That  though  JL  might  have  trover  againft 
the  ftranger,  yet  that  it  would  not  lie  againft  the  defendant, 
who  by  the  fair  courfe  of  trade  bad  obtained  a  property  hi  it 
Vide  Miller  v.  Race*  onto,  foi  39. 

2.  "  When  the  taking  of  the  goods  has  been  tortious*  an  a&iai 
((  converfion  to  the  party  s  own  stfe  is  not  jieceflary  to  majntaii 
«  this  aaion.u 

Tinkler  ▼.  As  in  thp  cafe  of  goods  Jemd  by  cuftomhoHfe^JScers  which 

P  w*iV     6  Qrt  n9*       ^  t$  aut'*s>  as  ^c  wearing  apparef  and  nece&rics 

i  Burr!  1657.  °^  P*ffen$er?  on  board  flaps;  for  thefe  trover  will  lie  againft 

S  C            *  the  cuftomhoufe-offioers  who  may  have  feized  them,  though 

Chapman  ▼.  the  goods  are  lodged  in  bis  majeftf  s  fares*  and  fo  are  not  eon- 

****>  verted  to  the  ufe  of  the  defendant,  the  officer. 

."  So  trover  will  lie  againft  a  fervant  for  goods  which  he  has 
a  wrongfully  obtained,  though  they  have  been  converted  to  the 
5C  Jj/i  of  the  mafter."  s 

Perkini  Aff.  of  For  where  Hughes  the  bankrupt,  was  poffefled  of  the  goodi 
Hnphcsv.  jror  which  the  adion  was  brought  on  the  22d  of  September, 
z'wilf.  318.  on  wnicn  day  he  became  a  bankrupt:  on  the  23d  of  September 
the  defendant  Smithy  who  was  fervant  and  rider  to  Mr.  Gar- 
raway7  to  whom  the  bankrupt  was  confideraMy  indebted, 
went  to  his  (hop  to  get  the  money,  which  was  (hut  up;  but 
the  bankrupt  delivered  to  him  the  goods  in  queftion,  and  be 
save  a  receipt  for  them  in  his  mailer'*  narne^  and  fold  them 
for  his  ufe:  it  was  objeded,  That  the  a&ion  would  not  lie, 
the  converfion  being  to  the  mafier's  ufe;  but  per  Qtr.  The 
point  is,  Whether  the  defendant  ip  not  a  wrong-doer,  if  I* 
is,  no  authority  he  could  derive  from  his  matter  could  excafc 
him?  The  bankrupt  had  no  right  to  deliver  the  goods  to 
Smithy  nor  Smith  to  difpofe  of  them;  and  the  gift  of  the 
a&iori  of  trover  is  the  difpofal  and  converfion  of  the  gooi 
of  another  wrongfully. 

"  $ut  where  the  taking  has  not  been  tortjousy  there  muft  be 
.u  fome  evidence  of  a  converfanu" 

Rofs  ▼.  Johnfon      As  where  trover  was  brought  againft  the  defendants  as 

^DawiJn-      wharfingers,  to  whom  certain  goods  of  the  plaintiff  bad  been 

5    urr.  1825.   jenvere£  an(j  wnich  they  h«id  not  delivered  to  the  owner. 

The  goods  were  loft  ©r  jftolcn  out  of  the  defendants  pof- 

feffion.     The  plaintiff,    before   the  commencement  of  the 

a&ionj  demanded  -the   goods  and   tendered   the  wharfage; 

the  goods    not  being   delivered,    he   brought  *  this   aflroa 

-■"'''*-•  *  -  for 
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/or  them,  when  it  was  held,  That  for  goods  ftolen  or  loft  out 
j&f  the  wharfinger's  pofleffion,  this  a&ion  would  riot  lie;  for 
io  maintain  trover  an  injurious  converfion  ought  to  be  juroved, 
and  that  a  hare  nan-delivery  was  not  fufficierit,  afe  this  might 
have  been  a  mere  omijpon^  for  which  the  remedy  Jhould  bfe  ' 
an  aftion  on  the  cafe^  not  trover,  which  fuppofeS  an  'a&ual 
wrong. 

"  But  if  one  man  is  intruded  with  the  goods  of  another, 
<c  and  puts  them  into  the  poffeffvm  of  a  third  per/on*  contrary  to 
<c  order S)  it  is  a  converfion  j  and  trover  may  be  maintained  for 
"  them." 

As  where  the  plaintiff  was  owner  of  goods  on  board  the  8y©d»  v.  Hay. 
♦defendant's  veffel,  then  lying  in  the  Thames^  and  he  direfted  4  'i  crm  Rep. 
the  defendant  not  to  land  the  goods  at  the  wharf  at  which  the  .      ' 
Veffel  lay :  the  defendant  promifed  not  to  do  fo,  but  afterward 
apprehending  that  the  wharfinger  had  a  lien  for  his  fees  oh  the 
goods,  becaufe  the  veffel  was  unloaded  at  the  wharf,  he  deli- 
vered the  goods  to  the  wharfinger,  who  was  ready  to  deliver 
them  on  payment  of  the  fees.     It  was  objeded  that  the  a&ion 
fhould  be  cafe  for  mifdelivery,  and  that  trover  would  not  lie^ 
as  the  plaintiff's  right  to  the  goods  was  riot  denied;    but  it 
was  adjudged,  That  though  the  right  was  fo  admitted,  that  a 
charge  was  brought  on  the  plaintiff  for  the  fees ;  and  that  the 
goods  being  delivered  againft  the  owner's  orders,  'arid  rio  right 
being  {hewn  to  the  wharfage  as  fet  up,  that  U  was  a  converfion, 
and  the  a&ion  maintainable. 

"  It  is  not  necefiary  to  fupport  this  a&ioh  that  the  owner 
"  (hould  be  ahfolutely  deprived  of  h[s  goods  by  the  conv6rfion 
tt  of  him  who  has  had  pofleffion  of  therhj  for  damages  are 
tc  recoverable  in  this  adtion  for  any  partial  converfion  or  itfkr 
w  of  the  goods  of  another  by  the  owner,  after  he  has  recO- 
"  vered  poffeflion  of  theih." 

As  where  a  carrier  took  part  of  the  liquor  out  of  a  veffel  Richar4fon  ▼. 
which  he  was  employed  to  carry,  and  filled  it  up  with  water*  Atkmfon. 
it  was  adjudged  to  be  a  converfion  of  the  whole,    and  the  x  Stra-  5?6, 
plaintiff  recovered  accordingly. 

So  if  a  man  takes  my  hprfe  and  rides  him,  and  afterwards  Per  Pophaiq. 
delivers  him  to  me,  yet  I  may  maintain  trover  againft  him ;  Goldfb.  155. 
for  the  riding  is  a,  converfion,. and  the  redelivery  will  only  go  *  ***"  ai# 
in  mitigation  of  damages. 

4.  "  Wherever  the  law  has  given  a  lien  upon  any  goods  or 
a  other  things  of  value,  there  the  retaining  of  them  mall  not 
"  fubjeit  the  perfon  to  an  aflion  of  trover." 

1.  This 
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Per  Lord 
Mansfield. 
4  Burr.  2231. 


Kmtzer  ▼. 

Wilcox. 

2  Burr.  936. 

Drinkwater  v. 

Goodwin. 

Cowp.  251. 

Toxcraft  v. 
Be/oufhire. 
*  Burr.  932. 
1  Black.  Rep. 
193. 


I.  This  do&rine  in  favour  of  liens,  the  courts  of  late 
years  have  much  leaned  to,  for  the  convenience  of  trade; 
allowing  it,  firft,  Where  there  is  an  exprefs  corttrcft  to  that 
effeft\  and,  fecondly,  Where  it  is  implied^  either  from  the 
ufage  of  the  trade  or  the  manner  of  dealing  between  the  parties* 

As,  1.  Afaftor  has  a  lien  upon  goods  configned  to  him, 
not  merely  for  what  is  due  for  thofe  goods,  but  for  the  ba- 
lance of  a  general  account^  and  for  which  he  may  retain  them. 
So  he  has  a  lien  on  the  money  in  the  hands  of  the 
buyer. 

And  though  in  this  cafe,  goods  had  been  configned  to  a 
fa&or  by  a  trader,  and  the  fattor  knew  the  trader  was  in  injd- 
vent  circumflances,  but  he,  neverthelefs,  advanced  him  money 
on  the  credit  of  the  goods,  it  was  adjudged,  That  he  was 
entitled  to  a  lien  againft  them  for  the  money  he  had  advanced, 
and   mould   hold   them  againft   the   affignees  of  the  coo- 


fignor. 


JEx  parte 
Ockendtn. 
X  Atk.  235. 


2.  "  In  the  cafe  of  manufaSlurerSy  the  lien  which  they 
u  have  againft  the  goods  entrufted  to.  them  to  manufacture, 
"  is  not  a  general  one,  but  confined  to  the  work  done  to 
<c  the  goods  themfelveS)  unlefs  exprefs  ufage  of  the  trade  is 
4C  proved  to  the  contrary," 

As  where  the  bankrupt  was  a  flour-fa<5tor,  and  had  em- 
ployed the  petitioner,  who  was  a  miller;  and  he  having  al- 
ways a  large  quantity  of  corn  in  his  hands,  and  a  great  num- 
ber of  facks,  had,  relying  on  thefe  as  a  fecurity,  trufted  the 
bankrupt  very  largely;  and  when  he  became  bankrupt,  be 
.  owed  to  the  petitioner  286  /.  for  grinding  done  before, 
and  1 67.  for  grinding  corn  then  in  hands,  which  corn  and 
the  facks  the  petitioner  infilled  upon  holding  for  his  debt. 
But  Lord  Hardwicke  held,  That  as  the  petitioner  had  {hewn 
no  general  cuftom  for  a  lien,  that  it  only  depended  on  the 
bailment  proceeding  from  a  delivery  of  goods  for  a  particular 
purpofe,  'which  could  not  he  extended  beyond  the  work  abne  to  the 
goods  themfcives. 

So  that  a  manufacturer  who  takes  in  goods  for  a  particular 
purpofe  (as  to  dye  them)  has  a  lien  on  them,  for  the  workdsne 
to  the  goods  thanjches\  but  cannot  retain  them  for  any  other  de- 
mandagainft  the  ozone r  of  the  goids,  was  held  by  the  court  ef 
Kings  Bench  in  this  cafe. 

a  But  the  ufage  of  trade  will  create  a  general  lien." 

Ex  partcDecze.  As  where  it  was  proved  to  be  the  ufage.  for  packers  te 
1  Atk.  237,  lend  money  to  clothiers,  and  the  clothes  left  to  be  packed 
Bnwrman  v      wcre  con^crc^  as  a  p^Zh   not  onty  f°r  &z  packing,  but 

Chanc. 
,  S.  P. 


Green  v. 

Farmer. 

4  Burr.  2214. 
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for  the  loan  of  the  money  Ukewife\  and  here  the  bankrupt,  who 
was  a  clothier,  having  borrowed  money  on  a  note  of  hand 
from  the  petitioner,  who  was  a  packer,  but  at  a  time  when  he 
bad  no  dealings  with  bim>  and  the  bankrupt  having  afterwards 
lent  him  cloth  to  pack,  it  was  held.  That  he  might  retain  the 
doth  for  the  debt,  as  well  as  for  the  price  of  packing. 

j.  "  In  the  cafe  of  pawns,.    The  pawning,  from  the  xia- 
lc  ture  of  the  tranfa&ion,  creates  of  itfelf  a  lien." 

And  where  a  teftator  had  borrowed  a  fum  of  money  upon  DeaiainVray  v. 
jewels,  and  afterwards  borrowed  three  other  feveral  fums,  for  Metealf. 
'each  of  whicn  he  gave  his.mte*>  without  taking  any  notice  of  ["' 
the  jewels,  it  was  determined,  That  the  borrower's  execu-  »  Vera.  691. 
tors  fliould  not  redeem  the  jewels  without  paying  the  money  s.  C. 
due  on  the  notes;  for  it  mult  be  prefumed,  that  the  pawnee *«*«Atk.aj& 
trufterf  to  the  pledge  he  had  in  his  hands,  by  the  money  being 
lent  fubfequent  to  the  pawning,  which  excluded  the  prefump- 
tion  of  any  truft  to  the  perfon :  but  if  the  loan  had  been  prior 
to  tine  pawning,  there  had  been  no  lien. 

"  But  though  the  aft  of  pawning  creates  a  lien  in  favour 
u  of  the  pawnee,  yet  it  cannot  give  him  a  greater  interefl; 
u  in  the  thing  pawned  than  the  pawner  himfelf  had." 

Therefore  where  a  tenant  fir  life  of  plate,  pawned  it  to  a  HoareV  Parker, 
pawnbroker,  and  died,  it  was  adjudged,  That  though  the*  Term  Rep. 
pawnbroker  had  no  notice  of  the  property  the  perfon  pawning  376* 
had  in  the  thing,  that  he  could  have  no  lien  on  the  plate  as 
fgainft  him  in  remainder* 

4.  If  a  perfon  in  England  repairs  a  Jhtpy   he  has  no  lien  Ez  parte  Shank, 
againft  the  body  of  the  (hip  for  the  repairs  done  to  her : I  Atk*  *34* 
though  for  repairs  done  beyond fea,  the  matter  may  hypothecate 
the  (hip  herfelf. 

So  neither  has  the  mafler  any  lien  on  the  (hip  for  any  money  wilkim  y, 
expended  by  him  in  repairs  on  her  in  England^  or  for  money  Carmichad. 
due  for  his' own  wage?;  for  fuch  contracts  are  entirely  per-  Dougl-  97* 
fonal. 

u  But  where  a  perfon  laves  goods  out  of  a  (hip  which  is 
K  in  danger,  he  fliall  have  a  lien  on  the  goods  firfalvage" 

As  where  the  (hip  took  fire,  and  the  defendants,  at  the  Hartfort «, 
aazard  of  their  lives,  faved  the  goods,  it  was  held  by  chief  Jonc». 
iuftice  Holt,  That  in  trover  for  the  goods,  the  defendants  x  *rd-  RtJnu 

'  ?        '  '  "|night3>8' 
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Aight  give  irt  evWIeftce  that  they  detained  th*m  rill  patf  ft* 
the&lvage. 

Robinfon  r.  5.  jfc  innkeeper  hath  by  law  a  fight  td  (tewin  *n  fcofft  fe& 

Tarn'  as  With  him  till  he  is  paid  for  his  keeping}  fo*  as  he  is  fcyktf 
i  R^llcuVcp.  compellable  to  teceive  k  gueft  tod  his  hotfe*  fe  he  (hall  hart 
449.  this  remedy.     And  though  in  this  cafe  the  horfe  had  been 

•  brought  to  the  inn  by  a  ftmftger,  without  the  owner's  know- 
ledge, and  was  afterward*  chimed  by  the  owner,  yet  it  teas 
held.  That  the  innkeeper  might  notwithftanding  keep  the 
horfe  trill  paid ;  for  fo  by  pretended  ignorant*  that  hfc  borfe 
was  fent  to  an  irtn,  might  the  owner  defraud  the  Mintage^ 
by  getting  his  keeping  for  nothing. 

York  y.  80  that  to  give  this  right  of  retainer,  it  is  not  thereto 

6rfe<3tanfr,      siecefiary  that  the  owner  jhouid  be  uplifts  for  merely  leaving 
feik.  3*8.        his  horfe  at  an  inn  gives  this  right  of  retainer  till  paid  for  fafc 
keeping  to  the  innkeeper. 


Jones  ▼.  Pearle.      But  this  power  of  retaining  is  ohly  wbtlt  the  borfe  \ 

WsS  «£k '  tn  '*'  mn^i€Pir*s  poJPJP***  *°r  *f  he  fuffers  *c  horfe  to  be 
Griffin  *  taken  away,  and  the  horfe  is  brought  again  to  hh  bin,  he 
a  BrownL  254.  Cannot  retain  him  for  the  former  demand. 

PerLd.KcHyon.  And  this  privilege  of  retainer  is  confined  to  innkeepers; 
Hunter  v.  for  a  Ibuerjftabk-k&pzr  has  ho  fuch  privilege  to  detaift  an 
Sht  MicK  ****  ***  *"s  k^P"^ ;  for  it  is  allowed  to  innkeepers,  on  Ac 

G.  3.  MSS .**  ground  of  their  being  obliged  to  rccrive  guefts  and  thek 

horfe* ;  but  that  is  not  the  cafe  of  livery  ftaWe-keepers,  *ftt> 

rely  on  the  contract. 


jbneiT.Petrla.  So  the  innkeeper  cannot  Jill  thehbtfe  except  in 
x  Sua-  ssh  where,  by  the  cuitom,  he  may  fell  the  borfe  for  bis  k< 
and  therefore,  in  this  cafe  where  a  carrier  had  been  in 
to  an  innkeeper  at  Glaftenbury  for  the  keeping  of  bis  borfe, 
and  he  feized  and  fold  three  of  the  carrier's  horfes,  the  carrier 
recovered  m  this  adioit. 

Moft  v.  So  by  the  cuftoms  of  London  and  Mxeter^  if  an<horfc  at  an 

Townfend.        inn  eats  out  the  price  of  his  head,  the  innkeeper  may  have 
Bulft  111         a  rca^°na^e  appraifement  of  his  value  made  by  four  of  his 
neighbours,  and  take  bint  as  bis  owny  according  to  thai  valua- 
tion, for  his  debt. 

Skinner  t.  6.  So  a  carrier  may  detain  goods  entrufted  to  him  to  cany* 

"£d.*Raym  tiU  he  is  ^d  for  *****  carriage- 

75  *• 

PcrLd.  Manf-       7-  cc  An  attorney  has  a  lien  againft  the  papers,  &V.  of  his 

field.  c(  client,  and  may  retain  them  till  paid  his  bill  of  cofts." 


Dougl  as6. 


Bat 
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But  where  *  derk  4n  *$uw  advanced  money  to  *  folicitor *&  Grey  ▼. 
«wy  on  a  caofe,  fr  Was  fudged,  That  A*  could  not  detfttfe  (;<£^™f ' 
the  client's  papers  as  *  ptedge  for  the  money  advanced  by  *         l 
him  to  the  folicitor,  but  fhould  have  recourfe  co  the  folicitor 

8.  «  But  this  rigjit  of  lien  being  admitted  for  the  benefit  of 
"  trade,  it  ihfcH  fee  confined  in  {cc  operation  ?a  fh*t  only" 

Therefore  where  the  owner  of  flye  txm*  put  them  to  ptf-  Chapman  t. 
<tare  with  the  defendant*  and  agreed  to  pay  him  ifctf.  peY  wsefc  AUelJ; 
for  eadi  cow,  and  afterwards  the  owner  fold  them  to  thte  Cro  Car*  a;u 
«fdain<&#,  k  was  adjudged,  That  the  defendant  could  not  jus- 
tify the  detaining  them  fir their  keepings  %ut  Wis  put  to  hfe 
a&ion  againft  the  firft  owner. 

So  if  m  hotfe  he  difttttfted  to  compel  an  appearance  In  Ate  Linton  t  Cook, 
fcundw-i  courts  after  an  appearance,  the  perfon  who  took  the  ?v?Se2;  *: 
horfe  cannot  juftify  detaining  him  till  paid  for  bis  keeping.  '         ** 

So  where  A>  purctafed  in  mtettft  in  a  leflfe*  arid  the  Writ-  Anon, 
-iftgs  were  left  in  the  hands  «of  «n  attorney  to  draw  an  alBgn-  *  I-*****!** 
merit,  which  he  did,  and  it  was  executed  %  it  Was  fceUl  Thit  73 
he  could  not  refufe  to  deliver  it  up  to  A.  till  paid  for  it. 

So  wbeite  the  defendant  paid  the  duty  at  the  cuftom-feotife  Stone*. 
*r  a  parcel  of  goods,  the  property  of  the  plaintiff,  which  u2*i^L 
4ad  come  home  in  the  fame  (hip  with  other  goods  of  the  de-  l  5 

fendar.t's,  it  was  held.  That  be  (hould  not  retain  th*  goods 
till  paid  what  he  had  advanced  for  the  duty,  for  he  might  have 
jhis  adion  for  the  money. 

So  where  in  trover  for  a  dog,  the  defendant  juftified  the  Binfteadr. 
detaining  him,  on  the  ground  that  the  dog  had  ftrayed  cafu-  B,£k  va  -^ 
«8y  to  his  houfe,  where  he  had  kept  him  twenty  weeks  and  JIiy.      ^" 
demanded  the  expense  0f  his  keeping :  on  a  cafe  made,  Whe- 
ther the  refufal  amounted  to  a  converfion?  the  defendant's 
counfel  declined  to  argue  it;  fo  the  poftta  was  ordered  to  the 
plaintiff. 

u  And  in  general,  no  perfon  can  in  any  cafe  retain  where 
14  there  is  rtjptxial  agreement  to  pay  ^  for  then  the  other  party  is 
u  perfonally  liable." 

For  where  the  defendant,  who  was  a  farrier,  undertook  to  Brenan  t. 
cure  the  plaintiff's  mare  for  a  certain  fum,  he  performed  the  Currint. 
cure,  and  then  refufed  to  deliver  her  up  till  paid  for  her  keep-  Say«ll*P«  114. 
ing  and  cure;  the  plaintiff  brought  trover  for  the  mare; 

when 
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when  it  was  adjudged,  That  having  made  an  agreement  for  a 
certain  fum,  that  he  muft  fue  on  the  agreements  and  hadot 
right  to  retain  the  mare  till  he  was  paid. 

Mead  ▼.  5.  Trover  will  lie  againft  the  mailer  for  goods  which  were 

Hammond.        delivered  to  the  fervant. 
S  Stra.  505.    -  y 

Jones  v  Hart.  But  in  fuch  cafe  it  is  not  fufficient  that  die  goods  were  do- 
*****  *4 '•  livered  to  the  fervant,  unlefs  it  appears  that  the  goods  came  U 
7jsTs.  gT^  *b*  bands  ef  the  mafter,  or  unlefs  the  fervant  was  ufualiy  em- 
ployed by  the  mafter  to  receive  the  goods  in  the  way  of  the  maftefs 
trade :  As  in  this  cafe,  which  was  of  a  pawn  delivered  to  a 
pawnbroker's  fervant,  and  which  being  loft,  the  pawner  it- 
covered  in  trover  againft  the  mafter. 

Perfciiu  ▼.  So  trover  will  lie  againft  die  fervant  himfelf  for  difpofing 

^wir      g      of  the  goods  of  another  perfon,  though  to  his  matter's  ufc, 
\*t<  c8o.32  '    M*  *****  whether  he  had  authority  frorji  his  mafter  to  do  fo  or 
not. 

Brown  r.  6.  One  tenant  in  common.  Joint-tenant,  or  partner,  cannot 

Hedges  havc  trover  againft  his  companion;  for  the  pofleffion  of  oat 

tRel 9*         is  **  Poffeffion  of  alL 

Helliday  t.  Therefore  where  the  plaintiff  was  a  member  of  an  ami* 

CamfelL  cable  fociety,  and  kept  the  box  containing  the  fubferipdoo, 

fiirmRc0"3 "w^c^  defendant  who  was  alfo  a  member  took  away,  it  was 
6j£rm    CP"     held,  That  they  were  tenants  in  common  of  the  box,  and  fo 
that  one  could  not  maintain  trover  againft  the  other. 

"  But  this  is  only  in  cafes  where  the  property  is  equal;  fo 
"  that  the  poflfeffion  of  the  one  is  the  pofleffion  of  the  other." 

Weft  v.Faf-  For  where  there  were  two  tenants  in  common  of  lands, 
******  the  one  in  fee,  the  other  for  years,  and  the  tenant  in  fee  cut 

Tunon*'  Tuft     trees*  w^lch  thc  tenant  f°r  years  converted  to  his  own  ufci 
Bu11.°;nl  £*3j.  'c  vniS  ^d*  That  the  other  might  have  trover  for  them,  for 
they  belonged  entirely  to  the  inheritance. 

C:  Uttl.  "  So  if  one  tenant  in  common  de/lroys  the  thing  held  in 

400.  a.  fc  common,  the  other  may  have  trover  againft  him  for  it,  for 

"  that  is  a  totut  converfion  to  his  own  ufe  of  what  he  had 

"  only  a  part." 

Barnsrdi'fton  ▼.  .  As  whsre  one  part-owner  of  a  (hip  took  her  and  fait  her 
Chapman  &  on  a  voyage  to  the  IVeft  Indies,  where  {he  was  loft,  and  the 
Jp,L:;  n  w  other  owners  having  brought  an  adtion  for  it,  Lord  KinjU& 
Buil  N.  p.  34.  it  to  the  jury,  Whether,  they  being  tenants  in  comiton  0* 

the 
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the  {hip,  this  was  not  a  definition  by  the  defendant  ?  and  the 
jury  found  accordingly,  and  the  plaintiff  recovered. 

But  otherwife  in  the  cafe  of  partners  in  trade,  each  has  a  FoxY.HamWj. 
power  fingly  to  difpofe  of  the  whole  partnerfhip-effe&s,  and  ^^P'  ***• 
even  if  one  of  the  partners  becomes  a  bankrupt,  yet  every 
aft  of  the  folvent  partner  without  knowledge  of  the  aft  of 
bankruptcy,  as  in  making  configriments  or  fates  of  goods, 
fcfr.  if  done  bona  fide  and  without  fraud,  is  good,  fo  that  the 
affignees  of  the  bankrupt  partner  cannot  recover  by  this  aftion 
the  goods  fo  difpofed  of  by  the  other ;  neither,  if  the  folvent 
partner  afterwards  becomes  himfelf  a  bankrupt,  can  the  af- 
fignees under  the  joint  commiflion  againft  both,  maintain 
trover  againft  the  bona  fide  vendee  or  confignee  of  the  part- 
nerfliip-effefts* 

7.  Trover  will  not  lie  againft  executors  or  adminiftrattrs  for  Hantely  t; 
a  trover  and  converfion  of  goods  by  their  teftators  or  intef-  Trott 
tates;  for  it  is  founded  on  a  tort;  and  aftions  founded  on     wp'37** 
torts  committed  by  the  teftator  or  inteftate,  cannot  lie  againft 
executors  or  adminiftrators. 

8.  Trover  will  lie  againft  baron  and  feme  whenever  the  con-  Marft'i  cafe. 
verfion  has  been  by  the  wife  before  coverture,  or  by  herfelf  *  L«on.  31*. 
after  coverture;  for  it  being  a  tort  by  her,  (he  (hall  be  joined  £wen  4** 
with  her  hufband  in  the  aftion,  fwEL*' 

Yelv.  165: 
,  SirW.Jonv, 

3.  OF  THE  PLEADINGS  AND  EVIDENCE  IN   '«• 
THIS  ACTION. 

I.    OF    THE    PLEADINGS   ON    THE    PART   OF    THE 
PLAINTIF*. 


1.  In  trover  the  converfion  is  the  gift  of  the  aftion,  and  the  1  Danv.  Abr. 
manner  in  which  the  goods  came  to  the  defendant's  hands  is  *3- 

but  inducement;  the  plaintiff  may  therefore  declare  upon  a  ^ul1- N.  P.  33. 
devenerunt  ad  manus  generally,  or  fpecially  perSnventionem 
(even  though  in  faft  the  defendant  came  to  them  by  delivery) 
or  that  the  defendant  fraudulently  obtained  tlrem  (as  by  win- 
ning them  at  cards  from'  the  plaintiff's  wife) ;  an<i  this  being 
inducement,  need  not  be  proved:  but  it  isfufScient  to-prove 
property  in  the  plaintiff,  the  poffeffion  of  and  converfion  by 
"the  defendant. 

2.  It  was  formerly  ufual  to  tie  up  the  phintiff  to  great  Bottomley  ▼. 
ftri&nefs,  in  fpeci/ying  in  the  declaration  the  nature,  quality,  Harrifon. 
and  quantity  of  the  goods  for  which  the  aftion  was  brought ;  *  8tra*  ^°9- 
and  numberless  cafes  in  the  old  books,  of  arrefts  cf  judgment 

In  trover,  turn  upon  that  obje&ion.     But  greater  latitude  is 

now 
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now  allowed:  a*  a  declaration  j6i«  ww  /om/  of  packekt\ 
without  fetting  out  the  exact  quantity,  has  been  held  to  bo 
good :  fo  for  fifty  pitces  of  fquare  timber. 

fterHoJtat  Therefore  in  trover  fat*  debenture  agaiaft  tho  defendant* 

Siu^'  p7°7'  *n  w^°^c  H&ffion  it  was,  it  was  ruled.  That  the  plaintiff 
■•*•••  37-  j^gj  not  f^  q^  tfa  tuunber  of  it,  nor  in  trover  for  a  bm4 
need  he  fet  out  the  ifafe;  for  being  out  of  poffeifion,  he  might 
Wllfon  ▼.  not  know  the.  exa&  number  of  date :  but  if  he  does  in  his 
X!B?er,\i**.  declaration  fct  out  the  number  or  date,  he  muft  prove  it  exattij 
lV  as  laid>  and  the  funs  ta  a  far  things  or  hejhall  be  uonfuited. 


Cio.  Car.  a6i. 


1  Brownl.  8.         3.  "  The  declaration  in  trover  fhould  (late  the  time  of  the 
1  Vent.  Z3j.     c<  converfion;  and  for  want  of  alledging  it,  judgment  was  in 
«  this  cafe  arretted," 

Ttfmoni  t.  But  where  the  plaintiff  in  his  declaration  under  a  fciL  laid 

£*$f*?n  the  converfion  on  a  day  befere  the  trover,  and  this  was  alledged 

Jac  448.   jn  ^^  ^  jyjgjjjp^  rac  court  held,  neverthelefs,  that  the? 

poftea  convdrtit  was  fufficient*  and  the  JiiL  being  inconfifte*^ 

to  be  void. 

Hubbard's  cafe.     4.  So  the  declaration  fhould  ftate  a  place  where  the  convcr- 
Cro.  Elii.  78.    fl0n  wag  made,  or  the  declaration  will  be  ill  in  fubftaacc  for 
want  of  a  venue* 

Anon,  But  the  want  of  a  place  is  aided  if  the  defendant  pleads  a 

Clayt.  131.       foecial  plea,  as  a  (ale  in  market  overt,  viz.  at  S.  in  Cam 

Nott.-y  for  then  z  venue is  laid  in  the  pita v  but  where  the  plea 

is  fo,  the  proof  of  a  fale  in  another  place  in  market  overt  will 

not  fupport  the  declaration* 

Xreym  v.  But  though  a  time  and  place  of  converfion  mu,ft  be  alledged 

SJl*81'  *n  *b*  declaration,  yet  the  adion  being  tranfitory,  thecoover* 

1  Rcf?90*        C°n  ma7  b*  **"*  oere>  •"d  proved  in  Ireland. 

Oodwin*.  5.  The  declaration  in  trover  need  netalledge  tbevesbetf 

Hirtrood.         the  goods,  aliter  in  detinue,  where  the  goods  themfejves  are  to 
a  RolL  Rep.      ^  recovcrcc^  or  tnc  vaiue  0f  them. 

Hekhorp  *  wu      6.  In  trover  by  baron  and  feme,  it  is  bad  to  declare  that  the 
t.  Andexfon.      defendant  converted  the  goods  ad  damnum  ipforum,  for  the  pot 
*^* II4*         feffion  of  the  wife  is  the  poffeffion  of  the  hufband,  and  fo  is 
the  property;  the  converfion  therefore  cannot  be  to  the  da- 
mage of  the  wife,  but  of  the  hufband  only. 

Beny  ▼.  Nevis.      So  for  the  fame  reafons,  in  trover  againfi  baron  and  fane 
(to.  Ja*.  661.  the  converfion  muft  be  laid  to  the  ufe  of  the  hu/hand,  and  not 
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*fa>  cr  fW  jjfo  for  ftp  cm  few  *h>  property  in  things 
pcrfonal  during  coverture, 

7,  In  declaring  fa  tfrip  a#ion  by  a*  executory  it  fecms  not  Eli*.  Counted 
to  be  material  that  the  declaration  fliould  ftate  the  time  of  Ac  of  Rud«d  *. 
coriverfion,  whether  in  his  own  time  or  in  that  of  his  teftator,  ** RiSS"* 
t?  the  executor  m*y  in  either  cgfe  weU  fupport  the  action,     crow  buST.^;! 

'  a  R*f. 
So  as  an  exectttpr  is  poftefled  of  his  teftator's  goods,  itf  </<  Rivers  v. 
knis  propriisj  he  may  declare  in  that  manner,  and  yet  that  JJodlkiit. 
ta  convcrfion  of  them  w*»  *f  retarektienem  executUnis  ttjla-  c,ro#  ***•  *6*- 

MCHtt*  t 

8,  In  trover  by  0*  admniftratory  he  may  declare  generally  Lacy  ▼•  Smith, 
ttatadmjraftratipayra*  granted  to  him  by -^  5.  official  of  the  Cro' EU*-  *•* 
Mfepp  of  ■  .i  ■     y  without  fcying  that  he  was  ordinary  of  the 

pfeec,  of  1*4  the  right,  of  granting  adminiftrations. 

So  an  adminiftrator  may  declare  that  he  was  pofleffed  of  Hudfon  t. 
4wk  goods  and  chattels  a?  of  his  own  proper  goods;  and  Hudfon. 
**Kb  they  wcje  the  teftator's  in  &a,  yet  the  declaration  is  Lttch* aI* 
good. 

I»  fewer  by  en  adminiftrator  for  mm  taken  and  converted  in  Crofcr  t* 
the  life-time  of  the  inteftate:  upon  evidence  it  appeared*  that  °?Uby^ 
the  rum  had  been  taken  in  the  teftator's  life-time,  but  con-  1 5tra" 
**rt(d  after  hi*  dea&bi  and  this  evidence  was  held  to  maintain 
^declaration^  for  the  time  of  ufing  the  rum  lay  in  the 
breaft  of  die  defendant,  who  ought  to  have  difclofed  it  by  his 
ptai  ajod  the  taking  in  the  inteftate's  life-time  and  keeping  it 
^  bis  death*  was  foftcieat  to  maintain  the  declaration. 


2.    QF  THE  EVIDENCE  ON  T»E   PART  OF  THE 
PLAINTIFF. 

I#  "As  this  aftion  equally  lies  where  the  taking  has  been 
K  Hrtiousy  or  where  the  defendant  has  lawfully  obtained  poffef- 
u  Jm  of  the  plaintiffs  goods,  and  afterwards  converted  them\ 
%  what  (hall  be  evidence  of  a  conver fion^  feems  in  thefe  two 
K  cafes  to  be  different." 

For  where  an  a&uaJ  taking  of  the  goods  in  queftion  is  given  Bruce  t.  Roe. 
in  evidence,  th^t  is  fufficient  without  Jhewing  a  demand  and^'  i6*' 
r*f*f»l>  for  it  is  an  actual  converiion;  but  when  defendant  E£c*       ' 
somes  to  the  goods  by  findings  delivery \  or  bailment^  for  ex- ciayt.  ua. 
Htmle,  there  an  aftual  demand  and  refufal  muft  be  (hewn  in 
infer  to  eftablifh  a  conversion,  unlefs  an  a&ual  converiion 

can 
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rm  be  proved;  in  which  cafe  it  is  not  neceffikry  to  prOftl 
u.  ..und,  proof  of  the  converfion  being  fufficie&t. 

lafc-  *■  But  in  general,  a  demand  and  refufal  is  fufficient  tviiact 

Civ   Eli*.  495*  y  y 

fBorr.  i4»3*  Though  it  is  not  of  itfelf  a  converfion;  for  if  the  joy 
find  only  a  fpectal  verdifi,  viz.  that  there  was  a  demand  m 
refufal,  the  court  cannot  adjudge  it  a  converfion. 

«  For  a  refufal  on  demand  may  be  justifiable  and  lawhl 
cc  under  particular  circumftances." 

FerCoke,  As  if  a  perfon  finds  my  goods,  and  I  demand  them;  ani 

Ch.  joft.  he  anfwers,  that  he  knows  not  whether  I  am  the  true  cwntf 

%  Built.  31*.     or  not?  an(j  tnerefore  refufes  to  deliver  them,  this  is  nottoke 

deemed  a  converfion  to  his  own  ufe,  as  he  keeps  them  fir ik 

owner. 

c<  So  where  the  perfon  has  a  lien  in  the  cafes  befoitmo* 
<c  tioned,  he  may  lawfully  refufe  to  deliver  the  things  uta 
"  demanded,  till  fatisfied  to  the  amount  of  his  lien." 

*Sho*.  i6r.  As  an  innkeeper  may  refufe  to  deliver  an  horfe  ftandiflg  t 
his  inn  till  paid  for  his  keeping. 

s  Lord  Raym.        Or  a  Carrier  to  deliver  goods,  till  paid  for  the  carriage) 
75*.  thefe  refufals  being  lawful,  cannot  amount  to  a  converfion. 

11  But  a  demand  and  refufal  is  only  preemptive  eritert 
«  of  a  refufal ;  for  if  it  appears  that  there  has  been  no  cob- 
«  verfion  in  fad,  this  action  will  not  lie/9 

^Don,  As  m  trover  againft  a  carrier  for  goods,-  which  aftta* 

Salk.  6s $.         have  been  either  hjl  orjiblen^  in  fuch  cafe  denial  is  no  evidence 

Lord  Raym.      t0  fapport  the  converfion  neceflary  in  this  action,  fincc  d* 

Vim.  %Szy.    contrary  is  proved,  though  the  carrier  would  be  liable  iwto 

thecu/tom  of  the  realm;  but  if  this  did  not  appear,  or  if** 

carrier  bad  the  goods  in  his  cuftody  When  demanded,  itbJ 

been  good  evidence  of  a  converfion. *  Vide  Rofs  v.  J&fi 

and  Daw/on^  ante  580.  S.  P. 

a  Mod.  145.  So  if  the  defendant  had  cut  down  the  plaintiff's  trees,  m 

left  them  on  the  ground,  this  could  not  fupport  a  convert"* 
fince  it  is  plain  that  they  were  left  in  the  plaintiff's  pcffcfe 

Rookcby's  cafe.      2.  A  demand  of  fatisfaclion  for  goods  taken,  and  a  ttfA 

Clayt.  xia.       was  in  this  cafe  adjudged  to  be  fufficient  evidence  bf  id* 

'  verfion,  though  there  was  no  dernand  of  the  goods  thee- 

felves.  tf 
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i.JS  At?  £taffltiff  proves  the  goods  to  have  teen  in  his  Btocldiam'icifc. 
ptAkmbA)  it  iiprifSia  facte  evidence  of  property^  but  the  cle-  SaUt'  a?0, 
feritiaht  AiiV  pr6V6  fneft  to.be,  toe  goods  of  J,  &  who  dieo* 
nMk&tte1,  afld  ffiaf!  letters'  of  admfniftration  Ravje  been  ^rantei 
tiyflfiijf :  but  Alch"  evidence  will  not  be  conclufive  agijrift  the 
plaintiff;  for  he  may  {hew  that  he  was  married  to  J.  8.  ancf  (6 
entitled. 

4*  ftt  ffoVeV  hf  a'  uranger  for  goods  taken  at  fea\  he  muft4  inft.  jS^ 
(hew,  in  order  to  Fupport  this  adlion,  befides  a  property  in 
himfelf,  firft,  That  his  fovereign  was  in  amity  with  theking 
if  ltrigldiiA:  fec6tidly,  Tha't  his!  fovereigri  was  inaqiity^witij 
dlti  fove?J"et^rf  6F  die  de&ridantV  tor  if  there  was  a"wa7  between 
fne'ni;  flte4A&eea\)fufe  woiiTd be  legal. 

V.#  A^  to  tne"  evidence '  iii  actions'  under  cdmmimbns  of 
BaM^  it  lias  Men  decided; 


That  a  man  cannot  be  a  witnefs  to  prove  an  aft  of  £an£-  Ewens  y.  Gould, 
'"'"\  but  his  confeffionjto  a  third  per- P*  Hari* 
te  way  to  prevent  bem'g  arretfed,  or  2?;,  W*- 
mceiacnas  are  ^  **--*---'-*-    ■-'-?  '^'-  ^<  Hill. 

difoceV 


rvptcy  committed  by  himjejf}  but  his  confeffion  to  a  third  per- P*?  Hanlwick*, 
ibhyftailifc  went  out  or! the ' yhy. to jprevent  being  af  r^d,  or  ^  ^^,  . 
Af fi/ch  like* fa<9i  as are'aclsof  bankruptcy,  is  admifiiBle'evil  Bulii  N.  P. "4V 


Field  r.  Curtit. 
Snu  829. 


So  a  verdift  upon  an  iflue,  directed  out  of  chancejy  to  Fjejd  y- Curt 
wfiiclJ  oHljf  one  6r  the"  defendants'  w^' party*  may  .be*  read  *  St**'  8a$ 
^gaitift  alT  to' prove  tlie  time  of  the  aS  of  bankruptcy. 

J>6'  rib  releafe"  can' make  ihe  bankrupt  r  wife V witaels  to*F*( 
jSlfotfe  aVdtfof  bankruptcy  coriimi&ea* ty  the  hufidnd.  % 

By  ftatute  5. Geo.  2.  30,  41.  "The  depofitions  of  die 
*  wibfeft  talcen  before'  the  commiffioriers,  as^  to  the' aft' .of 
*^  bihlfrupfcy,  Wf»  arc  upon  petition  to  thV  chancellor  dire&'ed 
***  tb  bVrecoi^lea^  which  record'fliall  be  evidence  of  tlae  "ifeve- 
**  raloiafters  contained  'tnerein,  after  the  death '  of  the*  wTt- 
d*nefles:" 

Under' this  ftatute  it  was  decided,  on  a  cjiieftion  reipecJinjg'janfon  Aff.  of 
tnte'time*  when  the  bankrupt  .became  fo,  that  the  depofitions  J*urton  T-  Wil- 
(6  taken  before'the  cbmmiffibners,  and  recorded  pur fuant  to ^"'       ^ 
the  ftatute,  were  good  evidence  to  prove  the  precip  time  when 
the  a&  of  bankruptcy  was  committed  \  it  being  proved,  that  the 
witnefe  who  had  proved  the  aft  of  bankruptcy  before  the  com- 
miffioflefs,  was  deafl; 

2.  <c  In  proving  the  debt  of  the  petitioning  creditor y  it.  mint  per  Buller  Juft. 
**"" WTdBiW  by  the  fame' evidence  which  Would  be  requlrcd'in  Dowg.-"ao6. 
«  arf*Sfdn  again*  th'e;b4hkhl^*.,, 

TTierefore  where  the  petitioning  creditor's  debt  was  money  Abbot  &  alt. 
due  on  a  bond,  and  the  evidence  to  prove  it  was,   that  the  Aff-  of  Farr  *• 
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bankrupt  bad  acknowledged  to  the  witnefs  that  he  u*f  ixd^Ud 
to  the  petitioning  creditor  the  amount  of  the  bendy  hut  tbefob- 
jcribing  witnefs  was  not  produce a\  it  was  adjudged  to  be  infitf- 
fkient,  and  the  plaintiffs  were  nonfuited  :  for  proof  by  the 
fubfrribing  witnefs  is  the  only  legal  evidence  in  an  aftion  on 
the  bond. 

3.  u  In  actions  to  recover  any  part  of  the  bankrupt's  pro- 
"  perty,  a  creditor  .is  clearly  from  interety  an  incompetent 
«  witnefs.'* 

Gringcr  v.  But  wher^,  on  a  motion  for  a  new  trial,   ori  the  ground 

Furlong.  that  a  creditor  who  had  proved  a  debt  under  the  comraiffioa 

R  ^t%j  ^  been  admitted  to  prove  the  debt  of  the  petitioning  ciaii- 

e^'     '3#        tor  at  the  trial,  it  appeared  that  he  had  fold  bis  chance  rfrt- 

covering  bis  debt  to  another  perfon  for  lefs  than  five  uYifliogs 

in  the  pound,  and  had  releafed  the  aflignees,  and  fo  in  feci  W 

no  intereft,  he  was  held  to  be  a  competent  witnefs  to  fupport 

the  cotnmiffion. 

£went  ▼.  Gold.  So  the  bankrupt  cannot  be  a  witnefs  to  fwear  property  ii 
M  Hardwickc.  himfelf,  or  a  debt  due  to  himfelf,  without  a  relcafe  of  hit 
8  G.  i.  {har*  of  the  furptus  and  the  dividends:  but  he  may  prove  pro- 

Bull.  N.  P.  43«  p^y  in  or  a  debt  due  to  another. 

Butler  v.Cooke.  For  the  rule  is,  That  an  uncertificated  bankrupt  may  be  4 
Cowp.  70  witnefs  to  diminiih  the  fund  which  is  to  pay  his  creditors,  by 
proving  the  property  out  of  himfelf,  for  fo  he  fwears  agaiira 
his  own  intereft*  but  he  cannot  be  a  witnefs  to  prove  propaty 
in  himfelf  without  a  relc*fc,  for  tiuc  is  to  incit-afe  the  fundi 
and  fo  he  is  interefted. 


Per  Ld.  Ke-         Therefore  where  a  trader  has  been  twice  a  bankrupt  inm 

nyon.  adion  by  the  aflignees  under  his  fecond  commiflion  he  is  » 

GreTnwollert     inc0111?^11*  witnefs,  even  with  a  rtleafe,  unlefs  be  has  fei 

Weftm.  Sitt.     fifteen  Jbillings  in  the  pound  \  for  he  is  not  merely  iiuereilc d  in 

Hill.  30  Geo.  3.  the  furplus  and  dividends  on  that  commiilion,  but  has  a  lancet 

intereft,  viz.  to  difcharge  his  future  effects,  which  he  does  by 

increafmg  the* fund  of  his.ftcond  commidion,   as  his  niturt 

efFeAs  are  liable  in  cafe  he  does  not  pay  fifteen  (hillings  in  U* 

pound.     This  objection  was  taken  by  the  Chief  JufticehLn* 

fclf  at  Nifi  Prius. 


3.   OF  THE  PLEADINGS  OK    THE    PART   OF    THE 
DEFENDANT. 

I.  It  is  faid  by  Juftice  Twifden  in  this  cafe,   that  there 
CmSoiu  is  no  P,ea  m  trovcr  but  toe  general  ijfue^  and  the  fpecialt* 

i  Kcb.  305.     of  a  releafe\  for  every  plea  in  juftificarion  is  tantamount. 
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But  however^  numberlefs  fpeeial  pleas  allowed  appear  in 
the  hooks;  and  Lord  Chi  Juft.  Holt,  i;i  Sa!&>  654,  allows 
this  on*  following  to  be  of  that  defcription,  though  he  fays, 
That  it  is  the  only  good  fpeeial  plea  in  the  book?,  viz. 

To  trover  for  two  pipes  of  wine,  the  defendant  pleaded,  Kenicot  r. 
that  fo  much  is  due  to  the  king  out  of  every  twenty  pipes  of  BopE- 
wine  imported  forfrifage,  and  for  which  he  took  the  wine  in  *9 

queftion ;  this  plea  was  held  to  be  good. 

But  other  fpeeial  pleas  have  been  allowed. 

As  where  the  defendant  pleaded,  that  the  plaintiff  had  had  Lechmere  v. 
4  judgment  in  trefpafs  againft  him^r  taking  'the  fame  goods ;'  it  J/>plady. 
was  ruled  to  be  a  good  plea.  ow*  M 

So  a  recovery  in  trover  for  the  fame  goods  *a<rainft  J.  S  Brown*, 
was  held  to  be  a  good  plea.  So  if  the  trover  had  been  againft  ^ooton. 
the  defendant,  arid  the  plaintiff  had  recovered.  °"  ****  73' 


.  For  where  there  is  a  recovery  in  trover,  as  the  plaintiff  is  Adamt  t. 
» fuppofed  to  get  damages  to  the  valus  of  the  goods,  they  then  B«>ugfcton. 
become  the  property  of  the  defendant^  fo  that  the  plaintiff  in       ra*  IOy 
neither  cafe  has  a  property  in  the  goods. 

u  So  that  it  feems  that  all  thefe  cafes  of  juftification  may  be 
a  given  in  evidence  under  the  general  iffue."  ' 

As  where  in  trover  for  taking  a  gun,  the  defendant  plead-  pane  v.  Walter, 
ed  the  general  ifliie,  and  gave  in  evidence,  that  he  was  game-  £  Kent,  I£82- 
keeper  of  the  manor  of  B.  and  took  the  gun  under  flat.  22  "  4 

&  23  Car.  2.  it  was  held  to  be  well  \  though  as  the  adl  does 
not  authorize  the  pleading  the  general  iffue,  it  would  be  other- 
wife  in  trefpafs. 

It  will  however  be  proper  to  mention  fome  cafes  of  good  • 
justifications  in  this  adion,  fo  as  to  enable  defendants  to  avail 
themfelves  of  them  for  their  defence,  whether  in  the  form  of 
a  plea,  or  as  evidence  under  the  general  iffue, 

I.  As  where  the  defendant  to  an  a£Kon  of  trover  for  ten  culling  r. 
loads  of  timber,  pleaded,  "  That  he  was  tenant  to  the  plain-  TuffutU. 
tiff,  and  had  erected  a  barn  on  the  premiffes,  rnd  put  it  upon  P,r  Treby» 
blocks  and  timbers  lying  upon  the  ground,  but  not  fixed  in  f  "P J,  "694^ 
it,  and  which  it  was  the  cuftom  of  the  country  fo  to  fix,  and  Bull*,  n.  P.  a+ 
carry  away  at  the  end  of  the   leffee's  term,"    it  was  held 
to  be  a  good  juftification;    and  the  defendant  had  a  ver- 

dia 

Q,q  2  So 
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hi  T*ev§*. 

stik.  36».  ^  <«r«WflK»  #  ***&•  (^  vafc,  <;opp<*%  fdfo,  «4mfl 
during  th/f  t$rm  fc  removed  fy  tfc  Wfce,  wiwU#>* 
be  fcized,  and  fcft  ty  fte  fhtfif  unjfcr  *'$**  fafW% ife* 
againft  the  leiiee  who  ere&ed  them. 

Bid!.  M.  P.  34.  Eof  $°Ufik  *v  gWftf  "d*  c£  1#*  i%  fh#  *M»M 
-  to  the  ^bplicyinpf  te  remo?^,  y^ tbis,ha*tf  Iff*  ff* 
admitted  many  excepti^  V^WWJ*^g&TOW4#*4 
to  be  carried  away,  which  could  not  formerly;  as  marble 
chimney-pieces,  &fr,  smjj  ftl^  moft,  &*tufiq&  m  $*b<wk 
of  trade;  as  brewing  veffels,  cyder  mills,  andfueh  like:  this 
is.  sp.tatwea  byvBordj  ayidf  tenapfc,  ^^3(0*6*  lfr*ia 
taj),(  smd  the  ^xerfionpr ;  byt<  d*  rujp.  ftft  W&a*i*W«ft 
heir  and  executor. 

Harvey  1.  Bujt  in,  this  c^e5  which,  wap  trover  tylfrft  eppwftf-afwS 

Harvey.  the  fe  tfr;  Chief  Juftice  Held*  Thar*  bafigiptsx  t*kfay*L 

•  vered  accordingly. 

Hamilton  ▼,  2,  Ifl  thif.C^^-the. dC|f^Q^||^  ju(lUl^-<^4l^»l(mM4SP0^  . 

DBu*  •  **  "W^*-  *c- 8°^R  haying  been  cgft  on  ifrprv  and\np  awmA 
3  Bm.  »7$a.  having  efcaped  alive  frorn^the  wqck,  fe,thtt  tfrey.b^pQgejit* 
the  grantee  of  the  crown :  but  it  was  refolved,  That  if  ty 
an#  inagkpi  a^  th^  initials  of;  th$  owiW;'%  n^m*  Qncafe,/?  jr. 
or  by  any  means  thej  prppeity  C£n;bc  tf^e4  suid#  c^wly  n^ 
out,  that  fuch  goods  (hall  not  be  deemed  wreck,  but  Wong 
tD.tfec,  ovmpv  tboqgh,  npA*ng  lW«g  h*#\  c£agc4  *fafl»  ** 
flxip.. 

Pahnerv,  3,  In.  trpy^fqr  goods,  thei  tifrnfa&tivftiM*.  "Tfrtty 

Wooliey.  prqfcrjptiqiv  sypy,  Qiqb  in..  Z**^  fomfiLte  *  majfa*  onjr 

?o  8       54-^°r  a1'  wares  fold  ^   anci  that  thc  £°°*$  WW  foMgfc 
S^C.    3  there;"  it  was  adjudged,  That  the  cuftom  was  too  general 

and  uprpa(i>nable  >  for  ajale  is  only  gpo4  asrin  jqaujcgb  vM*s* 
thing  h  bought,  which  appertains  to  tfrt  tfude,  o£.  tbfit  flih** 
pbpsafea  fijycrfmith's  &c.  bufcnot.ifjbwgjitjn  a,b*ckrfl¥% 
or  place  not  open^or  in  a.fhop  wj^fttr^j^i^gpp^q^wei. 
of  a  diiFerent  nature  from  thofe  fold. 

Tbompfon  ▼.        4*  I*1  trover  for.  g«xk>  wi  converfipn.oii  th^m.af  A  ** 
Clark.  Com.  Nottingham,   th«.  defendant  juftifie4>  ^-Xhatr  h*f*' 

vCro:  Ilk.  504.  covered,  againft: the,  plaintiff-  a,  debt  of  ad,  by.  bill  u>,  4  A* 
and .  h^d .  thereupon .  a  fi*  fa.  direftrd  to.  tb«  lb CTJffi  °f » ** 
county  ofA7#ri,  WW  at  IVahfiddt  in  tb*t  cpu.nqv  f*wl*m 
d*ihwedt9.bimttk*.g^>h4uejlhn"  an^/ejujtini&  th^coih, 
vcrfion ;  on  demurrer,  the  plea  was  held  to  be  ill,  becaami 

the 


life fcfcrtff  cMei  deliver  the  iefenddWitotfs  rtJMr  th MtittoA, 
&  the  plaintiff  in  fatisfafti6h  of  his  Mr. 


6.  «  Therefott  fcf>tea  in  juftiftedddri  Aould  alway*  &gw  1 

As  whtftt  riie  frfe*  VtrSfS  S  juftifi&rio'ff  6f  tfc*  raking,  asDaTicWe. 
/SPtfjf;  it  was  held  that  the  plea  fliould  {rate  that  a  felony  Was  c*°.  Eli*.  *u. 
^•iftmiffadV  ftft'd  (hat  th<*  goods  were*  waiv*!  fry  tfte  tiiief,  or  '^y'*  "fe- 
lt is  bad.     Brownlcw  tf.  £wifcrf,  £?*.  £//z.  J 16.  S.  P.  4C'°'  I0* 

3d  thfe  pl&  hi  jiAjftiflcafion  fhoufd  dtier  ifavefje  the  conver-  Agan  t.  title. 
Jhtty  6r  cohfifs  Qhdrtoid  It  i  for  the  conveYnon  is  the  eh4  of  Hutf.  '©• 
ffte  afttef*,  2nd  if  is  not  ffieftfdfe  fiiflicienf:  to  juftify  /«  tak- 
ing tnty. 

2.  AnoAffr  pfci  in  th'fo  *&?6tf  i$  /& Jfdiute  of 'limitations : 
iS  t6  whlcfi  it  is  enafled,  **  That  anions  of  {rover  mu'ft  K£ 

*  edttiftttcerf  vnttiiiifix  fidrs  afWr  tfce*  6at»£  of  afllon  ac- 

*  cr^ed,  by  ftat.  21  Jfcc.  I.  •:.  16." 

t.  tf  This*  fettitt  b*gin$  to  ftfn  frbnY  &<?  //W  if  the  tin- 

*  ^5/&f,  for  fteVT  tfi<*  ctfufc  of  Jtftfon  accrues." 

For  where  an  executor  left  furniture  of  the  telHtor's  in  \Vo>t!ey  ifcfoni 
die  ho'ufe'  5v'  (tonfent  6t*  tlte  lteir,  Who  ufsd  ft,  an£  afcerivaVds  ^p1?  ▼•  J-°fJ 
rtfftlfaf  to  dWeY  it*  ^6  tfyf  artfcuW  wfr<*n  tfeittantietf,  t*he  eV-  ^^V 
ecutor  brought  trover  for  it,  and  the  heir  pleaded"  the"  &tfute*  *rrc  ^  ^' 
of  limitations;  but  per  cur.  the  ufer  by  confent  and  before 
demanded  was  no  converfionr  and  the  refufal,  which  is  the 
only  evidence  of  it,  behi£  MdU4  ft*  ?«"%  &e  a#ioif  is  not 
barred. 


j 


.  Where  to  a  plea  of  the  ftatute  of  limitations,  the  plain-  Coles  v.  Sibfyc. 

rtfplieS  that  rMafitfoiV  was  corfinr^nced  Before  the  fix  years  &>',e  lV** 
ctfftfretf,  her  oughr  tb'fet  <3Ut  f&  *fay  w*c;i  the  writ  was  feed 
tkf?  if  is*  riot*  fufftciefltf  to* 6y'  flat  He  ftie'd  ft  ouf  generally  in 
£q/fet  tcttit,  6rfo, 

And  by  no  fi&ion  of  law  of  reference  to  the  firft  day  of  Morm  v  Har- 
tenh  fhldl  the  prairttirf  Kr  barred  6t  hi*  aiaidhj  but  Ke  fhall  ^^  &'Pugh. 
tfway*  be-af  libelry  ctt  aVef  the  trud  dm^of  ruins'  6ut  the  wti t;  3  Burr' x  243V 

5.  If  one  joint-tenant  brings  trover  againft  a  Granger  with*  Brown  t. 
•HI  joining  his  companion,  3>e  defendant  fliould  plead  it  in  ^gct' 
2  abatement;  J1^190, 
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abatement;  znl  cannot  take  advantage  of  it  on  the  general 
iffue.     2  Ltv.  113.     Crc.  Eliz.  544. 

Chefli©U  r.  4.  In  trover  by  a  rightful  adminiftrator  againft  an  executor 

Mcffcngcr,  per  j,  fon  tor^  the  defendant  cannot  give  in  evidence  payment  of 

1*  01ouceacr,W°  ^e°ts  to  tnc  va*ue  °*  8ooc*s  which  are  ftill  in  his  hands,  but 
1747.  only  for  fuch  as  he  had  fold.     Ante%  Anon.  1  Vent.  349. 

Bull.  N.  P.  48. 

Blainfield  t.  If  an  adminiftrator  brings  trovef  on  his  own  pofTeffion,  tie 

8fikCh«  defendant  may  give  in  evidence  on  the  general  iffue  awl 

■  %  **         and  an  executor  \  but  if  the  action  be  brought  on  the  poffeffioo 

of  the  inteftate,  the  defendant  mult  plead  it  in  abatement, 

and  cannot  give  it  in  evidence  on  the  general  iffue. 

5,  In  fome  cafes  the  defendant  is  allowed  to  bring  the  tbinp 
for  which  the  aftion  is  brought  into  court. 

Anon.  As  in  the  cafe  of  trover  for  moneyy  the  court  gave  leave  to 

f  Stra.  14V      bring  the  money  declared  for  into  court;  but  the  court  W 

they  would  do  it  in  this  cafe  only,  and  not  in  trover  ftr  g*k 

Cookv.  And  fo  it  was  in  this  cafe  denied,  which  was  trover  fir 

Holgatc  g00a>s  wkjcn  are  cumbrous,  and  require  room ;  but  the  court 

a    arnes  2  4.    grante(j  a  ruje  to  qicw  caufe  why  on  delivery  of  the  goods  to 

the  plaintiff  and  paying  of  cofts,  the  proceedings  fhould  not 

be  ftayed. '  • 

Fifhcrr. Prince.      And  where  the  goods  are  of  an  afcertained  value,  and  Ape 
3BuiT  1364.    fs  no  tort  to  encreafe  the  damages,  they  may  be  brought  into 

FullctrCnV'        court- 

2  Black.  Rep. 

9°-a-  And  Note^  That  the  defendant  in  this  action  may  be  held 

C«!,?/'Catlil1,  to  fpecial  bail,  oh  an  affidavit  that  the  cobds  convened  amount 

lW^       t0  above  10I.  * 


4.  OP  THE  DAMAGES  AND  COSTS. 

I.   OF    THE    DAMAGES. 

OlWantr.  <«  The  judgment  in  trover  can  only  be  for  damages;  for  the 

f  wu  "  court  wi*'  not  make  an  orc*cr  that  the  P,aintinC  ^  *** 

u  back  his  goods  again^  for  which  the  aftion  is  brought  and  c fa 

<c  and  discontinue  his  action,  for  the  action  is  not  for  the 

ct  goods,  but  for  damages  for  the  taking  and  converfion." 

Knight  v.  So  where  in  trover  for  an  horfe  the  judgment  was,  Tint 
?ou.rCc-  ,  the  plaintiff  (hould  recover  either  the  horfe  or  damages,  judg- 
Cro.Lhz.,16.  meirtWasrevcrfed.        *       ' *       ■   .    *"V 
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But  however,  where  the  things  for  which  this  a&ion  is 
wought  can  be  reftored  infpecie^  and  undiminilhed  in  value, 
t  is  ufiial  in  practice  to  reltore  the  goods  to  the  plaintiff  the 
>wncr,  and  for  the  jury  then  to  find  nominal  damages. 

And  the  jury  cannot  aflefs  damages  and  cofts  together  to  Hirers  v.  G<xV 
nore  than  the  damages  laid  in  the  declaration;  but  they  may  pirt*  .. 
iflefs  the  damages  to  that  amount,  and  the  cofts  beyond  it  to    £cf<     ' 5    * 
my  amount. 

2.  OP   THE   COSTS.  • 

i.  The  ftatutes  which  take  afray  cofts  from  the  plaintiff 
lonot  extend  to  adions  of  trover;  therefore  in  it  the  plain- 
iff  is  always  entitled  to  full  cofts  when  he  recovers. 

2.  The  flat.  8  &  9  W.  3.  c.  11.  which  gives  cofts  to  one  Marring  ▼. 
tfendant  who  has  been  acquitted,  where  there  are  feveral  Barret. 
vid.  antt>  chap,  of  Trefpafs)  does  not  extend  to  trover.  Pafch- x  °-  *• 

3  Burr.  1284* 
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1%  A&iftQ  ?f  T*efptfs  m  t\&  C?ft 


IRESPASS  on  the  Cafe,  is  an  action  brought  for  die 
yhich  (n  th^ir  cc^<mence$  only  a/<*  i^moti^:  F* 
though  an  act  ^ay  \S  *9  Wtt  h*^  K*  ^  irl  tec%&  » 
confequences  it  is  productive  of  any  injury  to  another,  it 
fubjects  the  party  to  this  actiop. 

Reynold!*  As  where  the  defendant  put  up  a  fpout  on  his  own  premifes, 

CUrk*.  this  was  an  aft  lawful  in  itfelf  j  but  when  it  produced  an  injuiy 

j  Stra.  334,      tQ  ^c  plaintiff,  by  conveying  the  water  into  his  yard,  trefpds 

on  the  cafe  was  adjudged  to  lie  for  fuch  consequential  injury. 

Hickeringall^        So  {hooting  of  a  gun,  which  in  itfelf  is  an  indifferent  and 
*}!?•    .  lawful  act,  yet  when  by  it  the  plaintiff's  decoy  was  injured, 

Jiil.  j  An*.      this  action  was  held  to  lie, 

In  treating  of  this  action,  I  (hall  firft  confider  the  general 
nature  and  defcription  of  the  action :  2d,  The  particular  m- 
juries  for  which  it  lies:  3d,  The  pleadings:  4th,  The  evi- 
dence: and  5th,  The  verdict,  judgment,  &c. 


jft.  OF  THE  GENERAL  NATURE  OF  THIS 
ACTION. 

I.  "  It  is  riot  necefTary  to  imihtain  this  adion,  that  the 
«  injury  which  the  plaintiff  has  fuftained  has  mknfrmjsmt 
"  aft  of  the  defendant \  for  the  action  equally  lies  whAe  die 
"  injury  has  been  caufed  by  the  ntglett  or  culpable  anujffka  of 
<c  any  duty  it  wa£  incumbent  on  the  defendant  to  perform." 

Finch's  Law         As  if  one  retains  an  attorney  to  conduct  his  Tuit,  and  m 

188.  confequence  of  any  neglect  the  party  fuffers  any  lofs,  this 

action  lies  againft  the  attorney  for  fuch  neglect 
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So  if  a  perfon  oiffe*  rip  ditoh  whk*  borders  his  neigfr-  H*  <*9M.% 
hour's  land'  fo  become  fo  foul  that  (he  water  will  not  run,  4*?» 
whereby  his  neighbour's  i^od  it  overflow^,  this  action  lips 
foriu^heulnaUeoiniffiQji  of  what  he  was  bound  by  law  to  do. 

9  But  in  onjer  ft>  charge  a  perfbn  in  thi$  a/fekon  tor  any 
(C  negledt,  the  law  muft  have  unpefed  a  duty  em  him*  <q  as 

*  to  make  that  negle&  culpable." 

As  if  a  p* rfon  Jhuk  any  thins,  he  is  under  no  obligation  Mulgrav*  * 
by  law  to  fceep  it  fefdyj  and  if  it  therefore  it  fpoiled  while  °Sdef:. 
in  his  poifeffio%  yet  no  a&on  lias  \  fop  thaw  was  no  duty  by Cr0>        a,,t 
Jaw  on  him  to  apply  any  degree  of  care, 

a.  9  It  ia  no  excuje  for  adeffenduit  in  this  action,  that  the 
a  injury  was  iavduMtmy  on  his  part)  for  if  any  damage  ia 
«  eaufed  tq  another  ^iwe  \h§  fitly  or  woe*  ^  dk+  $av€  and 

*  caution  in  fuch  defendant,  this  a£fcion  liee-M  - 

Aa  if  a  perfttn  brings  an  unruly  hodb  to  break  in  a  place  Michael  ▼, 
of  public  refert>  though  he  might'  net  intend  to  de  an  injury  A^ec* 
to  any  perfon,  yet  if  any  one  is  kicked  or  oth^rwjfc  hurt  by  a        **• 
the  horfe,  he  (hall  have  this  axStion:  for  it  was  folly  and  want 
of  car?  to  hringc  hisv  tofoelva  pkoe  for  feck  ft  purpefci 

tt  So  neither  is  k  any  eiccufo  for  an  untawfu)  a<6b,  that  bf 
w  poopes  attention  the-  perfon.  whq  reoecvee  the  injury  migh* 
H  have  avoided  it, * 

As  if  a  nerfen  lays  tofp  of  woe^d  neeenV  the  highways  Fowlcr  *• 
thjKMigh  which  by  proper  car*  a  pwfc*  wight  ride  with*  fefoy;  Jf™*?* 
yet  ifiko  horfeftumbbs  over  them,  and>th*ptpfcnba  thrown*       Jac#  44*' 
he  may  recover  in  this  ajtiea-  for  the  injury,, 

>  %  9ut  if  the  injury  which  the  party  has-  fuftained  has 
"  arifen.  from  bis  own  neglefr  ambfi/fy^  and  (b-  giight  have 
w  been  avojde&  this  adion  w^iii  not  Ke.v' 

As  where  the  plaintiff  declared)  that  he  was-  employed1  by  Virtue  v.  Bird. 
the  defendant  to  carry  a  load  of  timber  from  JVwdbridge  to  »****•  «9*- 
Iffwick>  to  be  bid  down,  whei*  th*  defendant  (hould  appoint,, 
andth^t  he  carried  it;  wbeo^  the  dejfendant  having^  appointed 
no  place  where  it  was  to  havQ  been  hid  dqwn^  that  the  pteii£ 
tiff's  horfes  were  detained  in  the  oold*  by  which  fbmei  oft 
them  died,  and  the  reft  were  fpoiled :  after  a  verdi£t  for  the 
plaintiff,  judgment  was  arretted;  for  it  was  tfc  plaintiff's 
own  fault  that  he  did  not  take  out  his  horfes,  and  lead  them 
about,  or  might  have  unloaded  the  timber  in  any  proper 
plw>  and  have  returned/' 

4,  "  Wherever 
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C*l4tt.  -  4*  u  Wherever  a  right  is  of  a  public  nature;  that  is,  is 

(C  common  to  all  the  king's  fubje&s,  the  mere  depriving  the 
"  public  of  that  right,  will  not  fubje£t  the  party  to  an  action, 
".  for  fo  would  anions  be  without  end ;  the  remedy  is  by  in*    j 
"  formation  or  indi&oient :  but  if  any  individual  fuffers  a   / 
"  particular  injury  in  corifequence  of  being  deprived  of  fuch 
a  right,  he  may  have  his  action  on  the  cafe." 

Payne  t.  As  where  the  plaintiff  brought  this  action  againft  the  de- 

P»ftjSdge-  fendant,  as  owner  of  a  common  ferry%  to  which  by  prefcription 
i  balk.  u.  thc  pjaintiff  ^  a,,  inhabitant  of  Littltperty  had  a  right  to  pals 
nil-fret^  and  the  a&ion  was  for  refufuig  to  ferry  him  over,  it 
was  held  not  to  lie,  for  the  right  of  being  ferried  over  was 
common  to  all  the  king's  fubje&s;  and  for  being  deprived  of  j 
ti)at,  no  remedy  lifts  without  fpecial  damage^  which  here  the 
plaintiff  has  not  laid;  but  he  might  have  had  his  a&ion  for 
taking  toll  from  jbim,  he  having  a  particular  exemption;  but 
on  that  he  did  not  .declare. 

"  So  where  the  matter  is  of  a  public  nature,  though  coo- 
ic  fined  to  a  certain  body,  this  action  will  not  lie,  without  a      ' 
«  fpecial  injury."  j 

Williams's  cafe.  As  where  the  plaintiff  declared,  that  in  a  certain  chapel  of 
5  Co.  *)%.  b.  cafe  within  the  manor  of  Wolkflon,  the  defendant  was  bound 
as  vicar  of  Aldtrburyy  to  celebrate  divine  fervice  and  admi- 
njfter  the  facrajnent  to  the  plaintiff,  and  his  tenants  and  fer- 
vants  within  the  (aid  manor;  and  the  a&ion.  was  for  the  not 
fo  celebrating  divine  fervice  in  fuch  chapel  of  eafe :  after  a 
verdift  for  the  plaintiff,  judgment  was  arretted;  for  the  cha- 
pel being  public  and  common  to  all  the  tenants  of  the  manor, 
then  every  tenant  might  have  this  a&ion,  which  could  not 
be;  but  the  remedy  mould  be  in, the  fpiritual  court. 

Anoa.  ,5.  "  It  is  to  be  obferved  on  this  a&ion,  that  any  pcrfcn 

i  Ld.  Raym.  «c  employing  another  in  any  office  or  employment,  is  anfwer- 
a3Salk.  441.  c<  a^'e  ^or  ^IS  m'fcond.u6t  or  negleft,  or  for  any  injury  which 
3.  c.  "  he  may  occafion;  therefore  a  mailer  fhall  anfwer  for  the 

"  mtfcondudt  of  his  fervant." 

jarvis  ▼.  Hayes.     As  where  an  a&ion  was  brought  againft  the  matter,  for  his 
a  Stra.  1004.    fervant  with  his  cart  having  run  againft  the  cart  of  the  plain- 
tiff in  which  was  a  pipe  of  wine,  which  was  overturned  and 
fpilt,  the  plaintiff  recovered. 
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2.  OF  THE  PARTICULAR  INJURIES  FOR 
WHICH  THIS  ACTION  LIES. 

Thefe  arc  divifible  into  injuries,  I.  To  the  perfon :  2.  To 
perioral  property :  3.  To  real  property,  or  chattels  real :  4. 
To  perfonal  rights,  not  properly  reducible  to  any  particular 
head. 

Of  each  of  which  in  their  order. 

1.    Of  injuries  to  the  person. 

I.  If  a  perfon  undertakes  the  cure  of  any  wound  or  difeafe^i  Danv.  77. 
ind  by  neglecl  or  ignorance  the  party  is  not  curea\  orfuffers  mate-  ®r-  Groenvek't 
rially  in  his  healthy  he  may  recover  damages  in  this  a&ion ;  *  ^ord  ^ 
but  the  perfon  muft  be  a  common  furgeon^  or  one  who  makes  ai4. 
fublic  profejjion  of  fuch  biijinefsy  as  furgeon,  apothecary,  &f<r. 
for  othervvife  it  was  the  plaintiff's  own  folly  to  truft  to  an 
unfkilful  perfon,  unlefs  .fuch  perfon  exprefsly  undertook  the 
cure. 

"  And  it  feems  that  any  deviation  from  the  elrablifhed 

*  mode  of  practice,  (hall  be  deemed  fufficient  to  charge  the 

*  furgeon,  &c.  in  cafe  of  any  injury  arifing  to  the  patient." 

For  upon  this  ground  an  a&ion  was  adjudged  to  lie  againft  Slater  v.  Baker 
the  furgeon  and  apothecary,  for  breaking  the  callus  of  the  &  Stapleton. 
plaintiff's  leg  after  it  had  been  fet;  it  appearing  that  it  was  2  WlU"  359* 
done  unfkilfully,  and  out  of  the  common  courfe  of  prafiice, 
and  for  the  fake  of  making  an  experiment  with  a  new  inftru- 
inent* 

*  2.  "  If  the  health  of  any  perfon  is  impaired  in  confequenee  ofi  Roll  Ab.  90. 
**  the  oft  of  another^  as  jelling- him  bad  wine,  which  injures 

*{  the  party's  health,  this  adjon  will  lie;  fo  for  exercinng  a 
u  noifome  trade  in  the  neighbourhood,  which  produces  the 
1  fame  bad  effeas." 

As  where  the  aftion  was  brought  for  ere£ting  a  brew-houfe  Jones  ▼. 
and  burning  fea-coal,  by  which  the  air  was  infefted :  fo  for  Powell, 
ere&ing  a  tallow-furnace,  to  the  annoyance  by  the  fmell  of  ^Lutt"  x**' 
the  plaintiff's  houfe  and  family,  and  lofs  of  buiinefs  in  confe-  y^tcLvl! 
quence:  in  thefe  cafes  the  plaintiff  had  redrefs  by  a£tion  on  Cro.  Car.  51*. 
the  cafe. 

r  « 

3.  u  If  any  perfon  keeps  a  dog  which  is  ufed  to  bite>  this 
u  a&ion  will  lie  againft  the  owner,  at  the  fuit  of  any  perfon 
u  whom  the  dog  has  bitten." 

But 
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Mafon  v.  But  the  owner  muft  have  notice  that  the  dog  was  ufed  to  bite; 

f  LordSRa        *°r  *0ttSk  if  a  roan  iceePs  animals  //«  n*tur*>  tt  Koft  or 

^5^  ym#  bears  at  Targe,  without  proper  care,  he  is  anfwsrablefbraoj 
mifchicf  they  do,  though  without  notice,  yet  dogs  being  «n- 
foetdt  nature  the  owner  muft  have  notice  of  their  vickwhdi, 

Xnzenden  ▼.     or  he  will  not  be  liable :  and  it  is  therefore  matter  of  filbtet 

Si"1?*  to  fct  out  the  notice  in  the  declaration. 

a  Salk.  66a. 

Smith  v.  Pclah.  Therefore  where  a  dog  had  once  bitten  a  man,  and  the 
x  stra.  1264.  owner  ftill  let  him  go  at  large,  though  he  had  notice  of  the 
dog's  having  bitten  the  perfon,  and  he  afterwards  bit  another 
perfon,  this  adion  was  adjudged  to  lie  againft  the  owner  of 
the  dog,  though  it  appeared  that  the  perfon  who  received  the 
injury  had  trod  on  the  dog's  toes;  for  the  owner (houU tae 
hanged  him  on  the  firft  notice,  and  the  king's  fubjefis  art  not 
to  be  endangered, 

B*ltony.Banfci.      %  So  an  a&ion  will  Ire  againff  the  owner  of  a  dog  ufcitl 
Cro. «.  ar.  ^4.  bite  (heep>  for  killing  any,  after  notice  to  the  matter. 

Kinaion  ▼.  And  it  is  fufficient  to  (upport  the  fcienter  in  this  a&on,  &t 

Baviw.  ^hc  d0gr  had  once  done  fo  before. 

Crd.  Car.  4  J  7.  ° 

Jenkins  v.  And  if  one  has  a  dog  ufed  to  bite  &eep»  and  be  bites  a 

Turner  herfe*  it  is  a&ionahfo  v  for  the  owner  after  notice  of  tb&M 

1  Lord  Raym.  mjfchief  done,  fliould  have  deftroyed  the  dog,  to  prevent  fa» 
ther  injury. 

But  thefe  latter  cafes,  more  property  belong  to  the  bod  4 
Injuries  to  Perfonal  Property. 

2.    OF   INJURIES   TO   PERSONAL   PROPERTY. 

Utxhr  thi»  Ilea*  1  fell  confides  1,  9mtohq*iim&*t* 
t&  perfonal  property,  from  the  mtftondud  or  jtegRgemft  of 
ofllcejs-:  %Ay  Of  private  perfoiWk 

Under  the  clafs  of  officers,  I  include,  1.  Sfcrtftj  atrf  tfcei* 
inferior  officers :  2.  Attornies :  3.  Juftices  of  the  peace. 

I;   OF    INJURIES  BY    SHTRrFFS,   OR   THRIR   INFEMO* 
OFFICERS. 

Untfcr  thi6  head  it  is*  previously  to  be  dbferved^ 

1.  "  That  as  the  office  of  Sheriff  partakes  of  a  judicial  x 
«*  weH'as-a  minijhrial  function,  wherever  the  fheriff  isafita 
«*  in  his  judicial  capacity  no  adHon  will*  licrfcr  anv  milcttriuo 
"  in  it,  where  no  fraud  or  corruption  appears. 

As 
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As  where  the  plaintiff  declared  againft  the  defendants  as  Metcalfe  v. 
Sheriffs  •£  Tot ki  that  time  out  of  naiad  there  had  keen  a  court  **odgfon  &  alu, 
of  recerd*held  before  the  (hcriffs,  where  adtions  of  debt  had         l** 
ijtfibd  **  be  brought,  and  the  defendants  iafucb  anions  airefted, 
*od  held  to  hail T>y  the  (aid  IherifFs;  and  that  the  (herifR  were; 
alfo  fcoro  time  immemorial  keepers  of  the  gaol;  and  the 
aflionws  againft  die  fheriffa  for  taking  infufficient  bail) 
die.  court  held,  That  the  two  authorities  concurring,  they 
would hpld  the afl  to  be  done  by  them  as  j[W£«,,  and  that  the* 
mftioi*  would,  not  lie 

a.  If  there  are  two  iheriflfs*   and  an  a&ion  is  hrougJ*Watfonv.Be»-. 
againft  them  for  any  mifcondu£f  in  their  office,  and  one  of  nifon.& 
them  diwibefqro  the; trial;,  yet  (hall  the  aaioafurvive  againft  Jw1^*^ 
the.  other  as.  in  other  a&ions  of  trefpafi,  the  tart  being  fcverah 
^well  as  joint. 

«  Where  a  ton  has  been  committed  by  any  officer  ofisaflL  ift 
fie  ffacriflv  the  party  injured  may-  have  his  action,  either 
"  againft  the  fherifF  or  againft  the  officer  (as  in  the  cafe  of  a 
"  wluoJarft  efeane)*  but  where  the  kyury-  is  caufed  by  a 
"  ntgk&vr  krtaxh  of  duty  in  an}*  of  the.  officers  of  the  (herifly 
«  the  action  muJl.he  brought  a^infL  the  ffieriff  himfeli" 

A&  where,  the  a&ioo.  was*  againft  the.  under-fherifF/ar  em*  MarfliT.  Aftry. 
Settling  a  writ^  this  being*  tort*,  was  adjudged  to  lie  againft.  Cn>.  EUa.  175* 
the  under-fheriff. 

But  where  it  wara^ainff  the.under-flteriff  for  net  executing  Cameron  r. 
m  bilioffak  to  a  nominee;  of  the  plaintiff  s^  of  certain- goods. Reynold*. 
taken   in  execution,  in  purfuance  of  a  promife;  this  adion  Cowp.4«3» 
was  held  not  to  lie,  it  fhpuld  have  been  brought  againft  the      f 
fherifF  as.  a  breach- of  dutjrof  office ;  but  in  fe&;  tire  under- 
fberiff  is  not  bound- to  make-fuck  hill  of  fale,  the  legaL  mode 
being    by.  writ  of:  venditioni  exponas^   therefore  the.  a&ion 
veoulo  lie.  in  no  cafe. 

The  principal  cafes  in  which  this  aftion  lies  agairrfV'thr 
fherifF  or  his  officers,  may  be  reduced  to  four  heads. 

U  That;  off  efcapes :      a%.  That  of  refcues :     3/  Of.  im*»- 
proper  or  informal  executions  :.    4.  Of  faMe.retur.ti. 

Andi  liby.  Of:  ETcapes. 

Uncle* 'this  hBad,vL.fbatt.c£afid*r,  1*  What  (baUb*deem* 
cd  a  legal  arreft,  fo  as  to  fubjedl  the  fherifF  and  his  officers  *, 
for  unlefs  the  arreft  is  legal,  this  a&ion  will  not  lie :  2. 
Wii*MhaU^d^«Tu«laa^appu  31  Ijvwhw.cafss^amHiow 
fa*.  xhq<Qmi{!htiw\L,  b*  liahU;    4.  YWiat  fball  exeuftahinij 

1.  What 
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i.  What  fhallbe  deemed  a  legal  Arreft/ 

Genner  ▼.  *•  %are  wor<h  W»N  not  ma^e  an  arreft;  there  mull  btf  air 

Sparks.  aftual  touching  of  the  body,  or,  what  is  tantamount*  a  powerc? 

x  Salk.  79.  taking  immediate  pofleffion  pf  the  body,  and  the  party's 
fiibmiffion  thereto:  and  therefore  in  this  cafe  where  the 
bailiff  faid  to  the' defendant  againft  whom  he  had  the  writ, 
he  being  at  fome  diftance,  that  he  arrefted  him  by  a  warrant 
he  had  againft  him;  and  the  defendant  having  a  fork  in  hir 
hand,  kept  the  bailiff  <it"  a  diftance  till  he  retreated  into 
the  houfe,  it  was  held  to  be  no  arrcft. 

Horner  y.  Bat-       But  where  a  bailiff  having  a  writ  againft  a  perform  met 
tyn.  him  on  horfeback,  and  faid  t6  him,   c<  you  are  my  prifoner* 

Hill.  12  G.  a.  upon  which   he  turned  back  and  fubmitted,  this  was  hddw 
Bulf  N  p  61  ke  a  £ocx*  arreft,  though  the  bailiff  never  laid  hand  on  him; 
" ' '     '  but  if  on  the  bailiff's  faying  thofe  words  he  had  fled,  it  had 
been  no  arrcft,  unlefs  the  bailiff  had  laid  hold  of  him. 

Blatchv.  2.  The  arreft  muft  be  by  authority  of  the  bailiff  to  wbm 

Archer.  the  warrant  is  directed;  that  is,  he  muft  be  in  company,  but 

Cowp.  64.        ne  nee<j  not  be  the  hand  that  arrefts,  nor  prefent,  nor  in  the 

fight  of  the  party  arrefted  :  as  here  where  he  fent  his  follower 

forward,  who   made  the  arreft,  be  being  at  fome  diftance, 

and  out  of  fight,  the  arreft  was  held  to  be  good. 

§.  c.  Ibid.  3*  The  arreft  by  the  bailiff  muft  be  by  virtu*  of  a  war* 

rant  ftgned  and  fealed  by  the  Jberiff>  a  verbal  authority  is  not 
fufficient. 

Hodges ▼.  4*  The  bailiff  when  he  makes  the  arreft  need  notjbewlis 

Marks.  warrant*  nor  fell  at  whofe  fuit  the  writ  is,  unlefs  the  party 

Cro.Jac.4S5.    demands  it:  and  if  the  bailiff  has  two  warrants  in  his  pocket, 

and  produces  neither,  if  the  prifoner  be  refcued,  either  party 

at  whofe  -fuit  the  warrants  were,  may  bring  his  a&ion  and 

recover. 

Semadne's  cafe.        $*  **  *S  n0t  'aw^u^  t0  *fW*  °Pen  ***rs  t°  ma^e  m  arre*  ** 
5  Co.  9».       *  any  cafe  of  civil   procefs,   for  the  law  will  not  allow  fuch 
breach  of  the  peace. 

Park  ▼  Evan*.       Therefore  where  bailiffs  rapt  at  a  door,  and  on  its  being 
Hob.  6a.  opened  to  fee  who  was  there,  rufhed  forcibly  in  with  their 

fwords  drawn,   the  entry  and  arreft  were  held  to  be   un- 
lawful. 

Lee  v  G«aftL       ^ut  ^  *e  bailiff /»*&  the  outer  door  open*  and  enters  pcace- 

C«wpl  1.  •My*  ne  may  hreak  open  the  inner  doors  to  make  an  arreft;  and 

this  was  held  fo  in  the  prefent  cafe,  where  the  defcodant 
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was «  lodger,  whofe  room  it  was  contended  was  his  dwelling-* 
houfe. 

Sq*  where  the  outer  door  was  a  hatch  door,  the  upper  part  Maxwell  ▼. 
•f  which  was  open,  but  the  lower  bolted  at  top  and  bottom,'  King-  Reading 
the  officer  unbolted  the  top;  and  not  being  able  to  reach  the  Lc^^cS      * 
bottom,  leapt  over  if,  and  unbolted  it,  and  let  in  the  others:  I; 
it  was.  ruled  by  Juft.  Wilmol,  That  this  entry  was  lawful.    • 

But  though  a  perfon  has  been  illegally  arrefted,  as  here  by  Howfon  v. 
the  bailiff's  breaking  into  the  houfe,  yet  if  while  in  fuch  ille~  Walkor. 
gal  cujlody  be  is  fairly  charged  with  another  arrefiy  fuch  l^ft  *  BUck- Re** 
arreft  fhall  be  good :  but  there  muft  be  no  fraud  or  collufion,    *3* 
firft  to  arceft  the  party  unlawfully,  and  then  charge  him  with 
another  aition. 

6.  "  By  ftat.  29  Car.  2.  c.  j.f.  6.  no  arreft  (hall  be  made 
"  on  a  Sunday y  except  in  cafe  of  treafon,  felony,  or  breach. 
u  of  the  peace." 

An  arreft  on  this  day  is  therefore  abfolutely  void,  ihfomuch  wilfon  v. 
that  the  party  arrefted. may  maintain. an  action  of  falfe  im-  Tucker, 
prifonment  In  confequence  of  it.  Salk.78. 

1.  But  a  perfon  may  be  retaken  on  a  Sunday  by  virtue  of  an  Parker  v.  Sir 
ffcape- warrant.  ,.  This  is  now  ena&ed  by  ftatute  5  Ann.  c.  9.    ™?-  Moor. 

2.  The  bail  may  take  their  principal  on  a  Sunday  y  and, 
furrender  him  the  next  day. 

.» 

3.  But  a  convidion  on  a  ftatute,  and  an  order  of  committal  Rcx  T  MyCTS. 
to  the  houfe  of  corre&ion,  the  party  having  no  goods,  is  not  1  Tcrm.Rci». 
a  criminal  proceeding  within  the  ftatute  to  allow  an  arreft  on  * 65. 

a  Sunday  1  but  fuch  is  void. 


7.  The  writ  to  arreft  fhould  be  within  the  proper  county ;  perenage  v. 
for  where  a  perfon  was  arrefted  by  a  bill  of  Afiddlefex  in  ano-  Da%- 
ther  county,  the  proceedings  were  fet  afide  for  irregularity.        ou&*  3  9* 

8.  If  a  perfon  is  in  cuftody  of  the  fherifffor  one  caufe,  de-  Froft's  cafc. 
levering  to  him  a  writ  againjl  the  fame  perfon  for  another  cauft,  5  Co.  89. 

is  a  good  arreft ;  as  here,  where  he  was  in  on  a  ca.  ad  refp. 
delivering  a  cap.  utlag.  was  held  good,  and  to  fubje&  the 
fteriff  on  an  efcape. 

2.  What  (hall  be  deemed  an  Efcape. 

I.  <c  Imprifonment  making  part  of  the  debtor's  punifli- 

u.  ment,  againft  whom  a  judgment  was  had,  and  who  could 

*  not  pay,    if  after  the  defendant  had  been  committed  to 

3  •  u  prifon 
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«  pfife* on d etrpia*  adfoiitf*k*Jimke  wto fen  atMrgej it 
<c  was  at  all  times  deemed  an  efcape  in  the  fheriff." 

Brtfea«»  Fo»  wherein  iie&t  ijwuft  *o fherhTof  Bm4sfor4&Iafa 

?««pfe  th«  ofeap*  affignod  waft*  that  a  perforr  m  prifar  atttettttf 

»*.*»*        th^  pkmtiff  writ  fuffcred*  to  walk  at  large  thfodgh  the  totflj 

though-  atfcirfe*  b>  ar  kce|ter,i  iff  wste  adjudge*  ftt*  aa'eftStp* 

as  fubjeAad'  tfc*  fremffi  an*  fie  pbMtlff  had  ju%feMttL 

3  Bladb  ^        ^^  ft'pfetffelW  fifieft  (HfMtfiti*  ftticm  dfliyy  tntf  ffictiff 

Comm.  4# L     "  iftteW  §kW  tRcnV  wHat  itoWgttidtf  Re  fleMBdV  jfroVilftd  Htf 
*  MtHerttfbttKtfthi^ 

BUf  (ttaf  is"  riotf"  altered  in  die  cafe  6F  tile'  wafljen  of  die 
Fleet,  and  the  marfhal  of  K.  £.  by  ftat.  8  &  9  W.  3.  c.  27. 
which  ena£b  "  That  the*  warden  of  the  Fleet,  or  nviftal 
^df^tKtf  King's  tench  prifod,  fullering  any  perion  coin* 
€*  rfritte<f  ort  rhetne  pfocefs  of  tffceciitioi?  (o  go*  at  large,  ex« 
"  cept  on  habeas  corpus  or  rule  of  court,  fhauEe  dfeemaf » 
«  efcape." 

Pw  A<hi*ft,  Jr      $°  ***'  ftflT  the.  officer'  may  permit'tfeperion  atrdtoto 
Atkinfonv.      go  at  large,  provided  he  has  him  at  the' return  o^  die  writV 


Mattinfop.        but  in  the  cafe  of  final  procefs,  he  cannot  for  a  minutes 

17U'  i.  tfy  the  fame'fftrtute  it*  is  further  eriafled;    «r  TMttf 

u  the  marfhal  or  keeper  of  any  prifon  fhall*  after  onc~dart 
***  ribtSee"  iri#writing,  refute  (to  fnew  any  prifoner  in  executw 
u  to  the  creditor  at  whofe  fuit  Arch  prifoner  was  charged,  or 
<(  to  his  attorney,  fuch  refufal  (hall  be  deemed  an  efcape." 

3  Co:  71.  4-  "'Vft'eYe  a€  new  ffrenff  is  appointed,  his  predeceflbr 

€*'  in-  oflfee*  fhbuIcT  hand'  over"  to  him  all'  the  prifefters  in  kb] 
c<  cuftody  with  their  refpe&ive  executions;  and' if£*r  «rf 
(C  any,  it  is  an  efcape,-  and  this  fhouldbe  done  by.  indenture." 
«'  Crc.  EL  366. 

~Wdtt>y*i  cafe.       For*  where"  the  prifoner,  for  whole  efcape*  tfiis  a£Bon  was 
%  Cow  71.  brought,  ha^  been  in  the-  cuftody  of  the  former  fherifEv  ** .¥* 

fuif  of  the  plaintiff,  and'alfo  of  oniDigbtoh,  and  in  the  inden- 
ture containing  the  nariies,  Cffir.  of  die  pri (oners,  tt*  execu- 
tion- at'  the  fuit  of  Ifigbton  only,  wai  mentioned  \  and  the'prjj 
foner*  efeaped;  it  was  adjudged,"  That*  the  former"  {heritir 
were  liable  for  die  efcape  as  to  the  plaintiff's  execution; 
for  being  delivered  over  for  one  cattle*  he  wa»out  of  exe- 
cution forthe'other;  arid  fo  it'wa^ancefcipe*iinme3iatdy  m 
Choroid  fiwriffs 


I 
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And  if  Hie  former  (heriff  dies,  the  fucceflbr  muft  at  his*.  &  tbid. 
,  Til  take  hotice  of  all  the  perfons  in  cuftody,  and  their  re- 
Jpeftive  executions  j  but  till  a  new  fherifF  is  appointed,  the 
under-fherif?  is  to  take  charge  of  the  prifon*  and  is  made 
liable  by  ftatute  3  Geo.  i.e.  15*  But  in  fuch  cafe  the  align- 
ment by  the  Under-fherifi4  need  not  be  by  indenture. 

"  But  in  no  date  (hall  the*  fheritf  be  liable,  except  the  per'  %  Barnes  159. 
I(  fen  who  has'  efcaped  has  been  in  a&ual  cuftody;   that  is, 
cc  unlefs  legdllf  arrefted  by  his  owhoffkers^  handed  over  to  him 
u  in  the  gaol  by  the  former  ftierin,  or  regularly  delivered  into 
"cuftody."    . 

And,  ift,   u  He  muft  have  been  legally  arrefad  by  the  /he* 
"  riff's  own  officers." 

For  where  the  plaintiff,  having  taken  out  a  capias  ad  fatis*  De  Moranda  v. 
faciendum  againft  the  defendants,  fent  it  to  Painter^  his  agent  D??kin,R 
in  CornwaUj   he  applied  to  thefberiffiox  a  warrant,  dire&ed  j^6*      cp* 
to  Painter's  own  clerk,  affigning  as  a  reafon  for  not  applying 
to  the  under-fheriff,  that  the  under-fheriff  was  attorney  for 
one  of  the  defendants ;  the  jheriff  after  fome  objedion,  grant- 
id  a  warrant  to  Roger sy  Painter's  ckrk%  who  arrefted,    and 
buffered  the  defendant  to  efcape ;  it  was  held?  That  the  (her iff 
was  not  liable  in  this  cafe,  nor  in  any  cafe  where  a  fpecial 
fbailiff  is  appointed  on  the  nomination  of  the  plaintiff  hi mfelf; 
for  he  muft  take  the  consequence  of  all  his  ads,  particularly 
as  by  fuch  means  the  (heriff  might  be  charged  either  by  their 
fraud  or  neglect 

a.  u  Or  he  muft  be  handed  over  in  gaol  by  the  former 
«  (heriff." 

For  where  the  old  (heriff  had  a  perfon  in  cuftody  in  a  bawbridg** 
private  boufe,  and  would  there  have  affigned  him  over  to  the  court*§  cafe. 
new  (heriff,    who  refufed  to  accept  him,    anil  the  prifoner  Cro-  EUl-  36** 
efcaped,  it  was  adjudged  to  be  an  efcape  in  the  old  (heriff, 
but  not  in  the  new ;  for  the  prifoners  can  only  be  affigned  in 
the  common  gaol. 


3.  "< 

u  der  to 


<€  Or  he  muft  be  regularly  delivered  into  cuftody,  in  or- 
fubje&  the  officer  to  an  efcape." 


For  where  the  prifoner  was  out  on  bail)   and  came  and  Watlbn  v.  Sut» 
furrendered  himfelf  in  difcharge  of  his  bail,   by  entering  a  ton. 
reddidit fe  in  the  judge's  book,    the  plaintiff's  attorney  ac-  Salk-  %1%* 
cepted  him  in  execution,   and  filed  a  committitur  with  the 
officer,   and  afterwards  the  prifoner  efcaped  1  this  a&ion  was 
held  not  to  lie  againft  tue  marfhal,  for  he  was  not  charge- 
fbU  without  notice,   which   (hould  be  done  either  by  ferv- 
ing  him   with  a  rule  or  entering  a  committitur  alfo  in  his 
book. 

R  r     ■  5.  Where 


608  TRESPASS  ON  THE  CASE. 

Bootmanv.  5,  Where  the  bailiff  of  *  liberty,  having  return  of  writs 

Lord  Surry.  an(j  execution  on  them,  brings  a  prifoner  taken  in  execution  mt 

BoytcK?8  cafe  $  °f  h*s  liberty  *°  l*dge  b*m  m  th*  county  gaoiy  it  is  an  efcape,  aod 

3  Co.  ^1.  fliall  fubject  the  bailiff. 


Wilkinfon  v.  6.  Where  the  (heriff  appointed  a  prifiner  turnkey  of  tbefri* 

Salter  &  al.  *  .... 

Cat  Ttmp. 
Hard.  31 1. 


Salter  &al.       fon^  jt  was  hQ\£  t0  j,c  a  voluntary  efcape. 
v»aA-  i  Map. 


3.  In  what  Cares  and  how  far  the  Sheriff  is  liable. 

1.  By  ftat.  8.  &  9.  W.  3.  c.  27.  §.  9.  "  If  any  pciioo 
"  defiring  to  charge  another  with  any  a£tion  or  execution, 
u  (hall  defire  to  be  informed  by  the  keeper  of  any  prifon, 
".  whether  fuch  perfon  is  a  prifoner  there  or  not,  the  keeper 
"  (ball  give  a  true  note  in  writing  to.  fuch  perfon  or  his 
w  attorney,  under  the  penalty  of  50!.  and  fiich  note  ac- 
"  knowledging  the  perfon  to  be  there,  fliall  be  fufficieot 
«  evidence  that  fuch  perfon  is  in  a&ual  cuftody." 

Jackfon  v.  When  a  perfon  is  acknowledged  to  be  in  a&ual  cuflodr, 

Humphry*,         de/merinr  a  mrit  to  the  (heri /Papain  ft  fuch  herfon  is  an  arrtS  m 

Salk.  274. 


delivering  a  writ  to  the  fberiff  againft  fuch  perfon  is  anarrejlt 
IaW)  and  will  fubje&  the  lneriff  or  officer  in  cafe  of  an  d 


cape. 


2,  u  The  (heriff  is  only  anfwerable  for  an  efcape  froa 
tt  himfelf,  or  from  fome  of  his  officers.*' 

Mayor  and  Bur-      For  where  a  ca.  fa.  was  awarded  to  the  (heriff  of  Berks,  to 

for  WeWind"  take  the  b°dy  °f  7-  '"  Wh<?  Wa?  tben  in  Ct^°dy  °ftbe  m^9rai 
Cro!  EI12  16.    burgeffes  of  Windfir*  and  it  being  a  liberty*  he  made  his  Qfl- 

Amc,  fol.  607.  date  out,  directed  to  them  as  bailiffs  of  the  liberty;  afcer- 

s-  p-  wards  J.  S.  cfcaped,  and  the  a&ion  was  adjudged  to  lie  not 

againft  the  (heriff,  but  againft  the  mayor,  &r.  they  not  beag 

officers  of  his. 

Bonner  t.  3*  If  tne  defendant  is  in  cuftody  of  the  fheriffi  taken  ©v 

Stokely.  der  a  capias  utlag.  on  an  outlawry  on  mefne  procefs,  yet  if  the 

Oro  Eli*.  631.  (heriff  fuffers  him  to  efcape,  this  action  will  lie  r   For  tboogk 

chatqnTV"  b  faft  th(rnPart)r  is  in.  cuftodv  at  *e  fu«  of  «•*  king, 
astra.901!      tne  plaintiff  has  no  intereft  in  his  body,    yet  as   the  1 
Sercole  t.  lawry  will  not  be  reverfed  without  fecurity  given  to  appeal 

Hanfon.  to  a  new  original   his  efcape  is  an  injury  to  the  plaintifj 

1  WlU  3'        and  fo  the  aftion  lies. 

4.  "  A  diftin&ion  is  to  be  obferved  between  procefs 
"  is  voidy  and  which  is  erroneous." 


w  For  where  the  procefs  is  void,  no  action  will  lie  w 
"  the  (heriff  for  an  efcape ;  but  it  will  where  the  proccfc 
"  has  been  erroneous,  or  irregular  only." 

TV 
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The  flieriff  in  this  cafe  had  the  defendant  in  cuftodf  on  *  ^^  *• 
ca.fi.  which  had  ijfued  after  the  year  and  day  without  a  [cire  Y&  ln- 
facias,  and  the  defendant  efcaped*  the  flieriff  was  .held  to  be  BuihVs  cafe, 
liable,  and  that  he  could  not  take  advantage  of  this  irregula-  Cro.  Eliz.  188. 
rity;  but  it  had  been  otherwife  had  the  arreft  been  made  on  a  s-  **• 
cap.  ad  re/pond,  tefted  of  Trinity,  and  returnable*  the  Hilary 
term  following  5   for  fuch  procefs  muft  be  returnable  from 
term  to  term,  or  it  is  out  of  court* 

So  where  the  arreft  is  founded  on  a  void  judgment^  the  plain-  Gold  v.  Strod*. 
tiff  cannot  recover  for  an  efcapej  but  it  is  otherwife  where  Carth.  148* 
the  judgment  is  only  erroneous.  ' 

a  And  wherever  the  court  Which  gives  the  judgment' has  ibid 
u  jurifdi&ion,  the  judgment  may  be  erroneous,    but  is  not 
w  void;  but  if  the  court  has  no  jurifdi&ion,  the  judgment  is 
"void/1 

Therefore  where  a  ca.fa*  was  executed  on  a  judgment  of  Anon, 
an  inferior  court,  in  debt  on  a  bond  made  extra  jurifdifiionem,  Marct  *• 
and*  the  defendant  had  cfcaped,  the  court  held  that  an  afUon 
would  not  lie  againft  the  flieriff. 

And  the  reafon  Why  the  fceriff  is  charged  in  one  cafe  and 
not  in  the  other  is,  that  though  the  procefs  is  erroneous,  yet  tlje 
flieriff  may  juflify  under  it  in  an  aclionfor  falfeiinprifonment)  ♦ 

and  as  he  may  therefore  protect  himfclf  by  foch  paeans,  he 
(hall  be  charged. 

t 

Therefore  on  a  recognizance  in  chancery^  conufee.  having  Come*  sheriff 
fued  execution  by  ca.  fa.  under  which  conufor  was  axrejtqd  ^  ^""ham't 
and  efcaped,   it  was  adjudged^    That  though  d*e  ca.fa.  was  £.*'  ei«.  576. 
erroneously  awarded,   yet  that  while  it  continued  unreverfed  Weaver  ▼. 
it  was  a  good  execution  for  the  party,  and  the  flieriff  was  Clifford, 
liable.  .      <**  Jac-  31- 

2.  How  far  the  Sheriff  is  liable. 

Trefpafs  on  the  cafe  lies  in  cafes  of  efcapes  on  mefne  procefs  Br.  Ab.  19. 
•in  which  the  debt  or  damages  not  being  afcertainod,    the  a  Inft.  382.     , 
plaintiff  recovers  in  this  a#ion  damages  for  lofing  the  .benefit  £ctteUvN°, 

^i  •       r>.  i-i  •         »  •  .  .        Cro,  Jiliz.   17. 

his  action,  which  are  uncertain;  but  where  the  party  has  %  su-a.  $73. 

been  in  cuftody  in  execution,  wherein  the  debt  and  damages 

are  liquidated,  there,  under  the  flat.  Weft.  2.  and  1  Rich.  c. 

12.  the  whole  are  recoverable  in  an  a&ion  of  debt,  with  this 

exception,  that  where  the  plaintiff  bad  execution  on  a  ftatute 

of  lands,  (roods,  and  body,  and  the  prifoner  efcaped,  as  the 

lands  remained  in  execution,  debt  would  not  lie,  but  trefpafs 

,  on  the  cafe. 

But  if  the  party  proceeds  by  a£tion  of  debt  againft  the  Bonafais  r. 
iheriff  or  gaoler  for  an  efcape,  the  jury  cannot  give  a  lefs  Walker. 

*  r  2  Jum  126.  1  Ref. 
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fum  them  the  creditor  would  have  recovered  again/I  tbgprijmri 
that  is,  the  fum  indorfcd  on  the  writ,  and  the  legal  fees  of 
execution. 

^f^^  \  -  And  note,   That  if  the  party  efcapes  oat  of  one  of  the 

g^™^  counters,  the  adion  fball  be  brought  againft  both  fherifi; 

not  againft  him  only  from  whofe  counter  die  dcape  was  made, 

for  the  two  perfons  make  but  one  flieriff. 

4.  What  fhall  excufe  the  Sheriff,  and  how  he  flail 
have  Redrefs. 

1.  «  The  firft  cafe  I  fhall  confider  in  which  die  flieriff  M 
u  be  excufed  for  an  efcape,  is  the  cafe  of  re/cues. 

May  v.  Proby.      If  the  flieriff  arrefts  a  perfon  on  mefnt  procefsy  and  he  is 

Cro.  Jac.  412.   refcued  in  going  to  gaol,  the  fheriff  is  not  liable;  for  as  the 

flieriff  if  he  meets  the  party  againft  whom  he  has  fuch  pro- 

cefs,  is  bound  to  arreft  him,  if  pointed  out  to  him,  and  fobe 

cannot  be  fuppofed  to  have  the  hoffi  comitates  then  with  kirn: 

ClarkeVeafc.      IW  a^  cafeS  °f  ""fa  Procefiy  on  "lc   ^unc  P™C>pfc»    UkCtfaf 
Cro.  Eli*.  873.  *$**  btJbaU  be  excufed. 

x  Roll  Ab.  808.  But  »f  ^uch  perfon  be  once  within  the  walls  of  thefrijm  after 
fuch  arreft  on  mefne  procefs,  the  flieriff  (hall  in  all  cafes  be 

4  Co.  84.  a.     liable,  except  where  the  refcue  is  by  the  king's  enemies,  cr 

s  RolU  ibid,  the  efcape  by  reafon  of  fire :  but  if  a  party  of  rebels  or  trmtm  \ 
breaks  die  prifbn  and  lets  the  prifoners  at  large,  the  (heriff  *  \ 

^»^B^j3.      jjaye  oft  ^jj  grouxl(ji  that  hc  WZy  always  command  the  tf  1 

comitatus,  and  no  power  fhall  be  pretumed  greater  than  tfat 
except  common  enemies;  befides,  he  may  have  remedy 
traitors  or  rebels  by  law,  but  not  againft  common 


Roll.  Abr. 


And  the  law  is  the  fame  in  the  cafe  of  arrefts  on 


nedyagttli 
fts  on  fool 


fo8. '  procefs. 

"  For  wherever  die  flieriff  has  time  to  prepare  the  ft 

«  cotnitatusy  he  (hall  be  liable  in  cafe  of  a  refcue." 

cfompton  v.  Therefore  where  the  flieriff  was  ordered  to  bring  up  _ 

'  Ward.  body  in  cuftody  on  mefne  procef?,  by  habeas  corpus*,' ml  <fe 

%  Stra.  48s  fendant  was  refcued  in  going  to  court,  the  flieriff  was  he 
to  be  liable ;  for  the  flieriff  having  had  notice  when  the  ben 
was  to  be  brought  up,  he  might  have  provided  againft  a  refa 
by  aflembling  die  pojje  comitatuu 

__  u  And  in  the  cafe  of  a  refcue,  the  party  at  wbofe  liiit  _ 

(ouehton.  u  arreft  W2S  nwde  may  maintain  his  action  either  againft  A 
Cro/Car/ioo.  "fheriff  or  againft  the  refcuers.  If,  therefore,  he  de&l 
Congham^cafe.  cc  proceed  againft  the  refcuers,  it  fhould  feem  that  the  A 
Hutt  98.         «  waj  difcharged." 

0. 
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2.  "  A  fecond  ground  of  excufe  for  the  fheriff,  in  cafe  of 
"  an  efcape,  is  a  recaption  upon  afrejbfuit" 

But  i  ft.  In  the  cafe  of  voluntary  efiapesj  the  gaoler  cannot  5  Co.  s%  b. 
retake  the  prifoner  \  but  the  plaintiff  may  by  an  efcape-war- *«r  Wilmot. 
rant,  and  proceed  againft  him  to  judgment  or  againft  the  C'Ml{ 
gaoler.    This  is  in  the  cafe  of  mefne  procefs.  •  a        '  %9S* 

For  all  writs  of  mefne  procefs  muft  be  returnable  in  tine  fame  Shirfar  ▼. 
erntxt  term\  and  if  a  term  is  omitted,  the  writ  is  voia\  for  w5*?£t' 
fo  the  defendant  might  be  kept  unreafonably  long  in  prifon :  *    •  *  7°** 
But  writs  of  final  procefs  need  not  be  returnable  the  next  term} 
for  the  caufc  is  at  an  end,  and  the  party  has  no  day  in  court. ' 

But  if  the  party  fo  fuffered  to  efcape  was  in  execution^  the  Lenth&U  ▼. 
plaintiff  may  retake  him  after  the  twelvemonth  without  zfcire  ^^1^ 
facias,  for  he  is  in  on  the  firft  execution.  Bl^  j£  p.  '£ 

And  this  though  die  plaintiff  had  recovered  in  an  a&ion  Collop  v. 
againft  the  gaoler,  if  the  fum  recovered  was  lefs  than  the  ^™dkr7- 

Bull  N.  P.  69. 
^  But  in  the  cafe  of  negligent  efcapes,  the  gaoler  may  at  any  Willing  v.  Coa4 
time  retake  the  prifoner;  though  if  the  defendant  efcapes  out  *  Str*'  908* 
of  prifon,  and  the  plaintiff  fends  a  difcharge  while  he  is  fo  at 
large,  the  gaoler  cannot  juftify  retaking  him  for  hisfees9 

2.  The  prifoner  muft  be  taken  on  frejh  fuit  to  excufe  the  i^teeway'aeafc. 
Iheriff;  and  though  he  may  have  been  out  of  fight  (as  in  this  3      \  s%* 
cafe,  for  a  day  and  a  nighO  vet  may  the  recaption  be  deemed 

frefl)  fuit,  and  the  fheriff  be  excufed  j  and  though  the  pri- 
foner might  have  fled  into  another  county,  yet  may  the  fheriff 
there  retake  him  on  a  freQt  fuit. 

• 
But  the  recaption  muft  be  before  aftion  brought,  or  it  (hall  WWttbf  v. 
not  be  deemed  frefb  fuit ;  for  where  it  appeared  that  the  recap-  cro*  EliT^1* 
tion  was  not  till  after  the  a&ion  bad  been  commenced,  the  Stonehoufev?7* 
marfhal  wa$  held  to  be  liable  for  the  efcape  from  his  pri-  Mujlins. 
fon.  «  Stra.  873. 

And  in  this  cafe  the  recaption  was  on  the  fame  4ay  of  com-  Bail  ▼.  Bright, 
mencing  the  a&ion,  and  the  officer  was  held  not  to  be  dif-  z  Jones.  145. 
charged,  the  a£tion  being  attached  in  the  plaintiff. 

So  if  the  efcape  was  involuntary,   and  the  party  returns  Chambers  ▼. 
of  bimfelf  before  a£tion  brought,   and  is  in  prifon,   it  fhall  c^-J^p  <<*. 
excufe  the  officer  -,   for  it  is  tantamount  to  a  recaption  on  %  Term  Rep. 
frefh  fuit.  126. 

3.  u  In  genera),  to  charge  the  fheriff  or  his  officers  with 
"  an  efcape,    it  muft  have  proceeded  either  from  conniv- 

<c  ance, 
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Vaft  t.  C««dy. 
Cro.  Eliz.  s> 


*  ance,  from  negle&,  or  want  of  due  care,  and  therefore  in 
a  all  cafes  where  the  fheriff  or  his  officers  are  a&in^  under 
<€  proper  authority,  and  an  efcape  happens,  he  is  excufed." 

Therefore  where  in  an  a&ion  for  an  efcape  againft  tkc 
marfhal,  he  gave  in  evidence  that  the  perfon  in  prifon  had 
been  let  out  to  kail  by  order  of  the  courts  to  profecute  the  at* 
taint ;  it  was  held  a  good  juftification  ;  for  it  was  not  done 
out  of  his  own  head,  but  by  command  of  the  juft  ices. 

Bonafoui  ▼  ^n  e^caPc  °^  ^  prifoner  in  the  cuftody  of  the  marfhal,  firm 

Walker  fi*  rules  of  the  King's  Bench  Prifon^  is  a  negligent  and  not* 

iTcnnRcp.  voluntary  efcape;  for  by  flat.  8,  9  JV.  3.  27.    The  martial 

116.  nas  a  right  to  permit  a  prifoner  to  go  within  the  rules.  * 

4.  "  As  in  the  cafe  of  voluntary  efcapes>  the  a&ion  lies 
c<  againjl  the  officer  permitting  //,  the  fheriff  feems  thereby  to 
"  be  difcharged  if  the  party  proceeds  agairrft  the  officer.** 

RavenfcroftT.       ^nc'  wnercver  tnc  gao'cr  fuffers  a  voluntary  efcape,  from 

Eylet.  *   that  moment  he  is  a  wrong-doer,  and  though  the  original  dt- 

*Wilf.  *94*     fendant  returns^  and  the  plaintiff  proceeds  againjl  himUJ*df> 

ment  after  his  return,  yet  it  is  no  waiver  of  the  a&ion  agaioft 

the  gaoler  j  but  he  may  ftill  be  fued  for  damages. 

5.  "  And  in  the  cafe  of  a  voluntary  efcape,  no  fubfequeot 
"  affejit  of  the  plaintiff  in  the  a&ion  uiall  purge  it." 

Scour.  For  where  to  zfci.fa.  quare  executio  nony  &c.  upon  ajudg- 

Pcacock.  ment,  the  defendant  pleaded,  that  he  had  formerly  beentaka 

Salk.  471.  '  jn  execution  on  a  ca.fa.  upon  the  fame  judgment,  and  by  die 
fheriff  fuffered  to  efcape,  to  which  efcape  the  plaintiff  a*- 
fented;  it  was  held  no  plea,  for  the  fubfequent  aflent  ceuldnat 
make  it  an  efcape  with  the  confent  of  the  plaintiff;  but  that 
he  may  either  fue  the  fheriff  or  retake  the  party. 

2.  How  far  the  Sheriff  fliall  have  Redrefs. 

Sulftop  and  I.  If  the  party  in  cuftody,  on  execution  or  otherwrfe,  et   j 

pfflcy  ▼.  Pain*,  capes,  the  fheriff  may  have  an  a&ion  of  trefpafs  on  the  cafe    ' 
Cro.  Eliz.  ±34.  againjl  him.  for  the  fheriff  is  liable  over  to  the  plaintiff  in  the 
firft  a&ion* 

Morriiv.  ^°  *n  an  *^on  againft  «  prifoner' for  an  efcape,  Juft.  Yates 

Berkley.  ruled,    That  if  a  fheriff  voluntarily  permits  a  prifoner  to 

Wnrcefter  Lent  efcape,  and  he  in  confequence  is  obliged  to  pay  the  debt,  be 
Aff.  1765.  may  maintain  an  a&ion  for  money  paid,  laid  out,  and  ex- 
pended again  ft  the  defendant,  for  be  is  difcharged  as  agaiuft 
the  plaintiff  in  the  a&ion;  and  he  faid  that  the  fame  poiat 
had  been  fo  ruled  by  himfelf  and  Juft.  Gould  on  the  weftera 
circuit. 
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'  And  this  a&ion  is  maintainable  by  the  fhei  iff  againft  the  Sheriffs  of  Nor- 
perfon  efcaping,  though  he  himfelf  has  not  heenfued  on  the  ef-  J10*!  7' 
cape:    For  the  party  arretted  did  a  wrong  by  the  efcape,  c™# E]iz.'s3- 
and  the  fheriff  is  always  liable  to  the  plaintiff  in  the  original 
i£bon :  and  perhaps  the  perfon  efcaping  might  die>  or  leave 
the  country  before  the  fheriff  was  fued,  and  fo  he  would  lofe 
his  remedy. 

2.  But  the  bailiff'  who  made  the  arreft,  and  from  whom  Atherton  *. 
an  efcape  has  been  made,  cannot  have  cafe  againft  the  perfon  Harward. 
tfcaping,  even  though  the  fheriff  has  recovered  againft  £*/b  ;    foz#  349* 
for  he  is  not  chargeable  to  the  fheriff  by  law,  but  upon  his 
own  undertaking ;  and  therefore  as  no  refponfibility  is  by  law 
annexed  to  his  office,  the  law  gives  him  no  remedy,  as  the 
wrong  was  not  done  to  him  but  to  the  fheriff. 

Having  confidered  the  cafes  of  efcap^s  and  refcues,  I  {hall 
now  conuder  thofe  on  improper  and  informal  executions. 

3.  Of  Improper  or  Informal  Executions. 

1.  By  ftatute  8  Ann.  c.  17.  §  1.  "  No  goods  fhall  be 
u  taken  in  execution,  unlefs  the  party  at  whofe  fuit  the  execu- 
K  tion  or  extent  is  fued  out,  before  the  removal  of  the 
K  goods,  fhall  pay  to  the  landlord  or  his  bailiff  one  year's 
"  rent  (if  due)  and  the  fheriff  or  other  officer  is  impowered 
w  to  levy  the  money  fo  paid  for  rent  as  well  as  the  execution, 
K  and  pay  it  over  to  the  plaintiff." 

If  therefore  the  fheriff  takes  goods  in  execution,  and  re-  Palgravc  v. 
moves  them  off  the  premiffes  before  the  landlord  has  been  windhan* 
latisfied  for  the  year's  rent   (he  having  got  notice  that  the  rent  %  w™f#  l4l* 
was  due)  an  a&ion  on  the  cafe  lies  againft  him,  either  at 
the  fuit  of  the  landlord  himfelf,  or,  in  cafe  he  is  dead,  of  his 
executor  or  adminiftrator,  it  being  an  injury  to  the  eftate. 

But  thefe  decifions  are  to  be  obferved  ; 

>i.  That  the  payment  rauft  be  made  by  the  plaintiff  in  the  s.  C.  ibid, 
a&ion :  and  the  fheriff  fhould  not  proceed  in  the  execution 
till  the  rent  is  paid. 

2.  The  landlord  muftbe  paid  his  whole  year's  rent\  that  is,  Gorev  Gofton. 
without  deduction  of  poundage  for  flieriff  *s  fees.  x  Stra*  6a^ 

3.  "  The  ftatute  extends  only  to  the  cafe  of  the  immediate 
*  leffir  of  the  defendant." 

For  where  the  leffce  had  under-let,  and  the  under-leflke's  Cafe  of  Jame* 
goods  were  taken  in  execution,  the  court  held,  That  the  Bennct,  Efq. 
ground-landlord  (that  is,  the  firft  leffor)  had  no  claim  under  aStr«  7*7« 

the 
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the  ftatute  to  one  year's  rent,  as  againft  the  eftate  of  the 
under-leffiii  but  that  it  was  confined  only  to  his  leflbr,  who 
was  the  original  leflee. 

4.  w  The  ftatute  extends  to  all  cafes  of  execution  by  jLfi." 

For  where  the  defendant  had  judgment  as  in  cafe  of  a  000- 
fuit,  and  took  out  a  Ji.  fa.  for  his  cofts,  it  was  adjudged, 
That  the  landlord  (hould  be  paid  his  rent  before  the  execu- 
tion was  ferved,  though  it  was  contefted,  that  the  ftatute 
only  extended  to  cafes  of  executions  taken  out  by  the  flambf 

5.  "  But  the  fheriff  muft  in  all  cafes  have  notice  of  the  rent 
"  being  in  arrear,  or  he  is  not  liable  after  he  has  levied  die   j 
*•  money." 

For  where  the  leflee  was  in  arrear  of  rent,  and  die  left* 
died,  and  before  adminiftration  granted  a  ji.  fa.  ifiiied,  and 
was  executed  by  the  (her iff  on  the  goods  of  the  leflee;  and 
afterwards  adminiftration  was  granted,  it  was  adjudged,  That 
as  there  was  no  one  to  whom  payment  of  the  rent  could  be 
made  when  the  execution  was  levied,  and  the  fheriff  was  not 
obliged  to  retain,  the  adminiftrator  was  without  remedy,  an) 
particularly  as  the  notice  of  rent-arrear  ought  to  come  fan 
the  landlord. 

But  in  thefe  cafes,  if  the  fheriff  has  levied  the  goods,  the 
landlord  may  avoid  an  a&ion,  by  getting  a  rule  of  court  m  th 
fheriff  to  pay  him  out  of  the  money  levied. 

2.  "  Another  cafe  in  which  the  fheriff  is  liable  to  an  afijoa 
*4  under  this  head  is  this:" 

Jf  two  writs  of  the  fame  tefie  come  to  the  hands  of  die 
fheriff,  he  fhould  by  common  law  execute  that  firft  which  is 
firft  delivered,  the  goods  being  bound  from  the  tefie.  But  bf 
the  ftatute  of  frauds,  the  goods  are  bound  from  the  day  if 
delivery^  and  fo  priority  of  delivery  is  an  advantage.  There- 
fore now  whatever  be  the  tefte,  the  firft  delivered  ought  to 
have  the  priority  of  execution :  And  therefore,  if  two  writs 
of  fieri  facias  both  come  to  the  fheriff  on  the  fame  day,  that 
which  is  firft  delivered  muft  be  firft  executed.  If  therefore 
the  fheriff  executes  the  laft  delivered  fi.fa,  firft,  it  is  an  ia- 
jury  to  the  plaintiff  in  the  firft  fi*fa.  and  he  may  have  duf 
a&ion  of  trefpafs  on  the  cafe  againft  the  fheriff;  but  the  ex- 
ecution of  the  fecond  fi.fa.  is  good. 

u  But  in  order  to  charge  the  fheriff,  the  firft  execution 
*c  muft  be  bona  fide.*9 

For 
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For  where  in  an  aftion  againft  the  {heriff,  the  cafe  was  that  Bradley  t  . 
AJi.fa  had  ifliied,  direaed  to  the  defendant  at  the  fuit  of  the^^tm- 
plaintiff,  againft  one  Crep\  one  Whitehall  was  made  fpecial1  *  #44# 
bailiff,  and  the  warrant  was  made  but  to  him  and  two  others, 
Swantofty  the  plaintiff's  attorney,  was  prefent  at  the  execu- 
tion of  it,  and  faid  to  Whitehall  to  ufe  Crop  kindly,  and  not 
to  take  his  houfehold  goods,  for  that  his  landlord,  one  Earl, 
would  foon  be  in  the  country,  and  would  pay  the  debts :  upon 
this  the  bailiff  rode  round  die  land,  and  faid  «  I Jeize  all  this 
tern  and  cattle*"  and  took  fome  account  thereof  for  the  ufe 
of  the  plaintiff.  This  Jj./a.  was  tefted  the  I  ith  of  May>  and 
executed  the  14th  in  die  manner  mentioned.  On  the  20th 
of  Mayy  Earl>  Crop's  landlord,  to  whom  he  was  indebted 
upon  a  judgment,  fued  out  *fi*fa*  againft  him;  and  the  (he- 
riff's  bailiffs  not  being  in  poffemon  of  Crip's  goods,  nor  hav- 
ing left  any  body  there,  JEarl  got  his  execution  executed,  and 
there  was  no  proof  that  Earl J>romifed  to  pay  the  plaintiff: 
in  an  a&ion  againft  the  (heriff,  it  was  decided,  That  it  was 
proper  evidence  to  be  left  to  the  jury,  Whether  the  firft  exe- 
cution that  came  into  Crop's  houfe  was  intended  to  be  or  reall  v 
was  executed,  and  not  fraudulent?  the  jury  having  found  it  . 
tobefo,  the  defendant  had  judgment. 

3.  But  where  two  writs  come  to  the  (heriff,  if  he  executes  Rjbet  ▼. 
the  laft  delivered  firft,  and  levies  under  it,  fuch  fale  (hall  be  Peckham. 
good  as  well  to  the  vendee,  who  {ball  hold  the  goods,  as  to  ^^'^  ^t 
die  plaintiff  in  that  writ  who  (hall  not  be  liable  to  refund  the  73£ 
money  levied}  but  the  {heriff  (hall  be  liable  to  the  plaintiff 
in  the  firft  execution,  who  had  loft  the  benefit  of  his  execu- 
tion againft  the  defendant.  * 

But  where  two  writs  are  fo  delivered,  if  the  (heriff  has  Hutchinfen  ▼. 
feized  under  the  fecond  writ,  hit  net  aftually  fold\  or  if  hejohnfton. 
permits  the  plaintiff  under  the  fecond  execution  to  fell,  but x  Tcrm  RcP* 
with  a  refervation  of  the  firft  execution,  in  fuch  cafe  the  plain-     9" 
tiff  under  the  fecond  execution  is  not  intitled  to  hold  the 
money  levied  againft  the  plaintiff  in  the  firft. 

The  laft  clafs  of  injuries  for  which  this  a&ion  lies  againft 
the  (heriff  or  other  officers,  is  that  of, 

4.  Falfe  Returns.  • 

|v  A*  where  a  (heriff  returned  "fcirefeci"  to  zfcirefacias^  Griffith  ▼. 
when  in  h$L  he  had  given  no  notice,  this  adlion  was  adjudged  Walker 
to  lie}   and  that  it  might  be  laid  in  the  county  where  the1  wilf  33<>. 
return  was  made,  and  was  not  confined  to  the  fheriff's  own 
county. 

So 
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Powell*.  Hord.      So  where  the  (heriff  made  a  falfe  return  of  non  eft  inventus 
i  stra.  650.       t0  wrjt  0f  mefae  procefs. 

Hawkins  v.  So  where  the  (heriff  had  directed  his  warrant  to  the  bailiff 

MUdmay.         of  a  liberty  to  Hrreft  the  party,  he  made  the  arreft,  and  yet 
Cro.  Eliz.  719   ^  fljerjff  returned  non  eft  inventus,  and  this  a&on  was  ad- 
judged to  lie. 

u  But  where  a  (heriff  is  called  on  to  return  a  writ  in  which 
"  the  property  of  the  goods  may  come  in  queftion,  be  may 
u  enquire  how  the  property  is  circumftanced,  and  make  fas 
u  return  accordingly." 


Crofley  v. 
Arkwright. 
%  Term  Rep. 
603. 


Sir  W 

cafe. 

Cro.  Eliz.  873, 

Williams  ▼. 
Grey. 
Salk.  ia. 


For  where  in  an  a£tion  againft  the  defendant,  the  (heriff 
of  Derby/hire,  for  a  falfe  return,  the  cafe  was,  That  a  writ  of 
fi-fo.  iffued  againft  the  goods  of  one  Clarke,  certain  goods 
were  feized  which  appeared  to  be  the  property  of  Clarke;  but 
it  appeared  that  he  claimed  them  under:  deed  of  alignment 
from  one  AUanfon,  who  being  indebted  to  Clarke  in  400L  in 
confideration  of  20I.  more  advanced,  and  of  an  annuity  of 
25I.  per  ann.  for  his  life,  Allanfon  had  afligned  all  the  goods 
in  queftion  to  Clarke  5  but  this  annuity-deed  bad  never  teenre- 
giftered,  and  therefore  was  void  under  flat.  1 7  Geo.  3.  c.  26. 
the  (heriff  had  returned  nulla  bona :  it  was  adjudged,  That  the 
deed  being  void  for  want  of  being  regiftered,  that  Clarke  bed 
no  property  under  the  affignment,  and  that  therefore  the  return 
was  right. 

Clark's      2.  It  feemed  the  better  opinion  in  this  cafe.  That  if  the 
(heriff  makes  no  return  to  a  writ,  that  this  a&ion  will  lie. 


3.  The  executor  may  maintain  this  a&ion  for  z>  falfe  retarn 
in  vita  tejiatoris,  but  this  in  the  cafe  of  final  only,  not  in  the 
cafe  of  mefne  procefs  (as  where  upon  *fi<fi»  the  (heriff  re- 
turned that  he  had  levied  a  part,  whereas  in  faBt  he  had  levied 
the  whole)  5  for  by  the  levying  of  the  goods  a  right  vefted  in 
teftator,  and  fo  in  the  executor,  as  part  of  teftatorH  eftate; 
bur  in  the  cafe  of  mefne  procefs,  it  is  a  tort  which  dies  with 
the  teftator,  no  property  having  vefted. 

4.  It  is  neceffary  to  obferve,  that  fome  returns  are  void, 
though  no  a&ion  will  lie  on  them,  they  not  being  falfe. 


Palmer  v. 
Potter. 


As  where  the  return  was  cc  nulla  bona,"  and  made  befett 
the  return-Any  of  the  writ,  it  is  void;  for  though  the  defen- 
ro.     iz.  5 1 2.  jant  may  ^avc  ^^  goods  at  the  time,  yet  he  may  at  the  rime 

of  the  return. 


Lawrence  v. 
Netherfole. 
Cro.  Eliz.  13. 


So  where  the  return  was  that'  the  defendant  was  attached 
per  catalla  ad  volenti  am  iol.  this  was  adjudged  a  void  re- 
turn, for  the  return  (hould  fet  out  what  the  cattle  uere,b 
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that  they  might  be  forfeited,  but  upon  fuch  a  general  return 
none  of  them  could  be  forfeited. 

5.  But  by  ftat.  21  Geo.  2.  c.  37.  /  2.  *  No  fheriff  (hall  be 
a  called  upon  to  make  any  return  to  any  writ,  unlefs  required 
<c  fo  to  do  it  within  fix  month  after  the  expiration  of  his  office" 

1.  The  fix  months  are  to  be  lunar  months.  Rex  v.  Addem 

ley.  - 

2.  The  day  the  fceriff  is  fuperfeded  or  goes  out  of  office,  DouS-44& 
is  the  firft  day,  and  reckoned  inclusive.  s* c# 

3.  But  a  mere  requeft  to  the  (heriff  to  return  the  writ  is  Rex  v.  Jones, 
notfufficient;  he  muft  be  required  to  make  the  return  by  rule  Trin.  17  G.  5. 
ff  court,  or  he  (hall  not  be  liable.  *  Term  ***•  *• 


2*   OF   INJURIES   BY   ATTORNIES. 

1.  u  If  in  confequence  of  any  negle&,  mifmanagement, 
tt  or  corruption  of  the  attorney,  the  client  fuffers .  any  lofs 
<c  either  in  his  fuit  or  otherwife,  he  (hall  recover  damages  in 
a  this  a&ion." 

As  where  the  defendant  was  attorney  to  the  plaintiff  in  a  r^i  v. 
caufe  wherein  the  plaintiff  had  a  verdift,  and  the  defendant  Palmer, 
in  that  a&ion  having  been  furrendered  in  difcharge  of  his  bail,  *  Wu*-  3*5* 
the  attorney  neglecled  to  charge  him  in  execution,  whereby  he 
was  difcharged,  the  a&ion  was  held  well  to  lie  againft  the 
attorney  for  fuch  neglect. 

<(  But  the  damages  in  this£&ion  mud  not  neceflarily  be  to 
•a  the  full  amount  of  the  firft  judgment,  and  therefore  the 
%i  remedy  muft  be  by  this  a&ion,  not  in  afummary  way" 

For  where  in  debt,  the  party  was  arretted  by  the  defendant  Pitt  ▼.  Yalden. 
who  was  plaintiff's  attorney;  but  he  having  negleded  to  de-  4  Burr.  3060. 
dare  againft  him  in  two  terms,  the  party  was  difcharged  on 
common  bail.  The  plaintiff  applied  for  an  order  of  court  on 
the  attorney,  to  pay  the  whole  debt\  but^it  was  refufed:  th* 
court  faying,  That  the  plaintiff  fhould  bring  his  aclion  regu- 
larly againft  the  attorney:  for,  if  the  defendant  in  the  firft 
a&ion  was  in  folvent  circumftances,  the  plaintiff  might  ftill 
recover  againft  him>  fo  that  the  whole  fum  fhould  not  neceffa- 
rify  go  in  damages  againft  the  attorney. 

2.  Where  an  attorney  takes  upon  him  to  appear  for  another,  Anon, 
the  court  lo6ks  no  further,  but  proceeds  as  if  the  attorney  had  Salk.  86. 
fufficient  authority,  and  leaves  the  party  to  his  a£Uon  againft 

him, 

3.  «  But 
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3.  "  But  the  remedy  for  injuries  by  this  a&on,  is  not  coo- , 
<(  nned  to  the  cafe  of  attorney  and  client:  for  if  inthecondu&of 
u  afuit  againft  any  per/in  an  attorney  is  guilty  of  any  difl»- 
u  neft  or  unwarrantable  pra&ices,  he  is  fubject  to  this  acHoa 
«  at  the  fuit  of  the  party  grieved." 

Knigkt  ▼.  For  where  the  plaintiff  had  been  fued  by  one  Lofa  to 

Copping.  whom  the  prefent  defendant  was  attorney,  which  fiut  had 

Hmt.  135.  ^^  non.proflfC(j  ^j  cofts  afleffed;  yet  the  defendant  having 
knowledge  of  this,  had  unduly  and  malicioufly  procured  t 
judgment  to  be  figned  againft  the  plaintiffs  at  the  fuit  0^  Loft, 
and  taken  out  execution^  under  which  the  plaintiff  had  beca 
imprifoned  until  delivered  by  writ  of  fuperfedeas,  the  achat 
was  held  well  to  lie. 

But  this  cafe  falls  more  properly  under  the  head  Malicious 
Profecution.    $>uod  via\  Inenius. 

3.  OF   INJURIES   BY  JUSTICES   OF   PEACE. 

For  any  breach  or  negleft  of  whofe  duty  of  office,  &s 
action  lies  againft  them, 

•  Hawk.  P.  C.  I.  As  if  a  juftice  of  peace  denies^  refujes3  or  obflruQs  hoM 
90.  14  H.  7.  where  it  ought  to  be  granted,  for  fuch  conduct  he  is  liabkn 
7H.19.    V**in2&ion<mthec&. 

Mr.  C  97* 

Green  v.  Hon-       2.  So  where  the  plaintiff  was  robbed,  and  he  went  to  a 

drcdof  Bucclef-  juftice  of  peace  to  take  his  depojhions  for  the  purpofe  of  cbarg- 

i^od  *"'  tbe  hundred*  wbicb  the  juftice  re/ufed  to  take*  whereby  tk 

on,  323.     a<gjon  ^dAtA  the  hundred  was  loft;  this  action  was  adjudged 

to  lie  againft  the  juftice. 

2.    OF   INJURIES   BY   PRIVATE   PERSONS. 

Thefe  are  divifible  into  two  heads,  I.  To  injuries  where 
there  has  been  a  truft :  2.  Where  there  has  been  no  trait 

2.  Of  Injuries  where  there  has  been  a  Truft* 

Thefe  form  the  head  of  Bailment. 

Bailment  is  of  fix  kinds. 

2  Ld.  Raym.  i.  "  The  firft  is  a  naked  bailment,  to  keep  for  the  uie  of 
<><v>-  cc  the  bailor,  without  any  profit  to  the  bailee :  in  this  cafe  tbe 

Com.  Rep.  134.  cc  baijec  jg  not  chargeable,  except  in  cafe  of  grofs  negligence; 
"  mere  want  of  care  is  not  fufficient." 

Myttonv  Coclc.      As  where  the  plaintiff  who  was  owner  of  a  cartoon,  left] 

a  su».  1099.     it  with  the  defendant  who  was  an  auctioneer,  without  any 

agreement  to  take  care  of  it  to  re-deliver  it  fafe,  or  without 

hit 
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any  agreement  for  a  reward,  and  the  cartoon  was  fpoiled;  for 
which  the  plaintiff  brought  this  a£Hon,  when  it  was  adjudged 
on  a  motion  for  a  new  trial,  that  it  was  proper  evidence  to  be 
left  to  a  jury,  Whether  the  defendant  had  been  guilty  of  any 
grofe  neglect  in  the  keeping  of  it,  for  fuch  alone  mould  charge 
him?  and  the  jury  found  for  the  plaintiff  on  that  ground. 

So  where  the  defendant,  who  was  a  general  merchant,  be-  shields  alt  <rf 
ing  about  to  export  a  quantity  of  leather  cut  out*  the  bank-  o«xto%  v. 
rupt  applied  to  him  to  enter  a  parcel  of  the  fame  leather  at  ^Black^R 
the  cuftomhoufe  for  exportation  to  the  fame  place  |  but  the  I5g.       *    cp# 
defendant  was  to  derive  no  manner  of  advantage  from  it,  but 
did  it  merely  gratuitoufy ;  the  plaintiff  entered  his  own  and  the 
other's  goods  at  the  cuftomhoufe,  but  by a wrong  denomination  ; 
in  confequence  of  which  both  parcels  were  feized*  and  this 
a&on  was  brought  by  the  affignees  to  recover  damages  for 
the  negleU :  but  it  was  refolved,  That  the  defendant  having 
undertaken  gratuitoufly  to  ad  for  the  defendant,  not  being  tq 
receive  any  reward,  nor  being  in  a  fituation  which  necefiarily 
imported Jkill  in  that  buimefs  in  which  he  fo  undertook  for  the 
Other,  and  having  taken  the  fame  care  which  he  had  done  of  his 
mn%  that  he  was  not  liable  to  an  a&on  for  the  lofs  of  them. 

2.  "  The  fecond  kind  of  bailment  is,  the  entrufting  of 
tt  goods  to  be  carried  for  hire  or  reward,  in  which  cafe  the 
"  bailee  is  chargeable  for  any  lofs :  this  is  the  cafe  of  car- 
*  Hers." 

ir  At  common  law,  a  carrier  is  liable  by  the  cuftom  of  Go.  Litt.  89. 
the  realm  to  make  good  all  lofles  of  goods  entrufted  to  him  Coggs  v. 
to  carry,  except  fuch  lofles  as  arife  from  the  aft  of  Goa\  or  a™*^dRa  m 
of  the  king's  enemies :  to  which  may  be  added,  fuch  as  arife  009,  in  which 
from  die  default  of  the  party  fending  them.  cafethisdodrinf 

is  examined  at 

As  if  a  carrier  is  rMea\  he  fhall  be  liable  for  the  lofs,  not  «reat  len«th- 
on  the  ground  that  he  may  charge  the  hundred  under  the  fta-  H°J.V  Cotton* 
tuteof  Weftminjlery  but  becaufe,  that  if  it  was  otherwife,  he  ' I43' 

might  by  colluhon  procure  himfelf  to  be  robbed,  and  defraud 
the  owner  of  the  goods  j  and  fo  in  other  cafes  where  the 
grounds  are  the  fame. 

But  1.  The  aft  of  God  {hall  cxcufe  the  carrier. 

As  where  the  defendant's  hoy,  having  goods  of  the  plain-  Amies  v. 
tiff  on  board,  on  coming  through  the  bridge,  was  by  afndden  Stephens. 
fvft  of  wind  driven  againft  the  arch  and  funk  \  the  owner  of1  Stnu  I2^ 
the  hoy  was  held  not  to  be  liable,  the  damage  having  been 
occafioned  by  the  ail  of  God,  which  no  care  of  the  defendant's 
could  provide  againft  or  forefee:  and  though  in  this  pa fe  the 

•  plaintiff 
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frtatntiff  gave  in  evidence,  that  if  the  veflel  had  been  better 
(he  would  not  have  funk  in  confluence  of  the  ftroke,  Chief 
Juftice  Pratt  held,  That  a  carrier  was  not  obliged  to  provide 
a  new  carriage  for  every  journey :  it  is  fufficient  if  he  pro- 
vider one  which,  without  any  extraordinary  accident,  viB 
perform  the  journey, 

Ot»tcst  Bvgc.      p^  UDpn  this  ground  of  its  being  the  zSt  of  God,  if  a 
i  R©U*Rcp%79-  bargeman  in  a  tempeft,  for  tbefafety  of  the  lives  of  his  pejjm- 

gers,  throws  over  board  any  trunks  or  packages  of  value,  he  k 

not  liable  for  the  lofs. 

u  But  if  the  carrier  of  his  own  accord  goes  into  dangers,  frm 
u  which  a  lofs  is  likely  to  accrue,  the  a&  of  God  (hall  not  cs- 
«  cufehim/,, 

As  in  the  cafe  of  Amies  v.  Stephens  (ante  fol.  619.}  where 
it  was  further  held,  That  if  the  hoyman  had  gone  to  fea  vo- 
luntarily in  bad  weather,  fo  that  there  was  a  probability  of  h» 
fhip  being  loft,  that  he  would  not  have  been  excufed." 

"  But  it  muft  fully  appear  that  the  lob  was  occasioned  by 
"  the  2&  of  God,  in  order  to  excufe  the  carrier's  prefump- 
"  tion :  that  it  might  fo  have  happened  will  not  be  fufficient" 


Forward  t. 

Pittard. 

z  Term  Rep. 

*7- 


Morfe  v.  Slue. 

1  Vent.  109. 

2  Ler.  69. 

1  Mod.  85. 

S.C. 

Barclay  v. 

Higgins. 

Pafc.  34  Geo.  3, 

quot. 

I  Term  Rep. 

3i.  S.  P. 


For  where  the  defendant,  who  was  a  carrier,  having  lodged.1 
his  waggon  in  an  inn,  an  accidental  fire  broke  out,  which* 
copfumed  it;  he  was  adjudged  to  be  liable,  though  it  was 
contended,  that  it  did  not  appear  in  this  cafe  bow  the  fire 
broke  out;  fo  that  it  might  be  by  lightning,  and  fo  be  the  aft 
of  God- 
It  was  further  held  in  this  cafe,  That  negligence  does  net 
enter  into  the  grounds  of  this  a&ion ;  for  though  the  carrier 
ufes  all  proper  care,  yet  in  cafe  of  a  lofs  he  is  liable, 

2.  w  The  next  exemption  from  loffes  by  a  carrier,  is  where 
"  it  is  done  by  the  ael  of  the  king's  enemies;  but  they  muft  be 
"  public  enemies,  not  traitors  or  felons." 

For  where  it  was  found  on  a  fpecial  verdict,  that  the  plain- 
tiff had  delivered  to  the  defendant  on  board  his  (hip  the  goods 
in  queftion,  and  that  there  was  a  fufficient  crew  for  the  fhip, 
but  that  at  night  eleven perfons  boarded  tbejhip  aspirates,  under 
pretence  of  preffing,  and  plundered  her  of  the  goods;  it  was 
adjudged,  that  though  by  the  admiralty  law,  if  the  (hip  is 
•  robbed  by  pirates,  the  matter  is  difcharged ;  yet  that  thai 
cannot  hold  in  this  cafe,  the  (hip  being  infra  corpus  comitatms, 
the  defendant  was  therefore  liable}  for  fuperior  force  fhouU 
not  excufe  him. 
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3.  «  And  Jaftly,  The  default  of  the  owner  of  the  gteds  loft 
«  bimfelf  {hall  exempt  the  carrier  in  cafe  of  a  lofs." 

For  where  in  an  a&ion  againft  a  carrier  for  negligently  Ferrarv  Adams, 
carrying  a  pipe. of  wine,  which  by  that  means  burft,  «nd  the  Pafc;_ ™  Ann* 
wine  fpilt,  it  was  adjudged  good  evidence  for  the  defendant  J^  £  F#  7 
that  thelofe  happened  while  the  defendant  was  driving  gently,  ' 

and  arofefrom  the  wine  being  in  a  ferment -9  fo  that  the  lofs  was 
occafioned  by  fending  it  in  that  Kate. 

So  if  a  carrier's  waggon  is  full,  and  y$t  a  perfon  forces  his  Lovettr.Hobba. 
goods  on  him,  and  they  are  loft,  the  carrier  is  not  liable;  for  %  show#  "J" 
it  was  the  owner's  folly  to  aft  with  fo  little  precaution. 

4.  "  But  for  all  other  accidents  and  perils  the  carrier  is 
44  liable,  from  whatever  caufe  they  proceed" 

As  where  in  an  adion  againft  a  barge-mafter  for  goods  Dale  v.  Halt 
(polled  by  water,  the  defendant  proved,  that  when  the  goods  J  WUi*  agl* 
were  put  on  board,  that  the  veffel  was  tight,  but  that  the 
damage  was  occafioned  by  a  rat's  eating  out  the  oakum, 
through  which  the  water  came;  it  was  held  to  be  no  excufe. 

2.  "  But  in  order  to  charge  the  carrier,  thefe  circum- 
<(  ftaoccs  are  tobe  obferved:" 

•  » 

1.  «  Tfae  goods  muft  be  loft  while  in  the  pojfeffion  of  the 
"  carrier  biayelfi  or  in  hisfole  cure." 

For  where  the  plaintiffs  fent  their  fervant  with  the  goods  in  EaftfadiaCom- 
queftion  on  board  the  veffel,  who  took  charge  of  them,  and  Pa£y*.Pull«i. 
they  were  loft,  the  defendant  was  hdd  not  to  be  liable;  for  2      '  69°* 
the  goods  were  in  pofleffion  not  of  the  defendant,  but  of  the 
plaintiffs  fervants. 

2.  u  The  carrier  is  liable  only  fo  far  as  he  is  paidi  for  he  is 
u  chargeable  by  reafon  of  his  reward." 

For  where  a  man  delivered  a  bag,  containing  money,  to  a  Tylcy  v. Morris. 
currier;  arid  being  afked  how  much  it  contained,  anfwered  Carth*  48s* 
zoo  /.  for  which  only  he  paid,  and  the  carrier  gave  a  receipt 
accordingly :  in  fad,  the  bag  contained  400/.  the  carrier  was 
robbed,  and  he  was  held  to  be  liable  only  to  the  amount  of 
too  /.  being  fo  much  only  for  which  he  had  received  payment. 

3.  «  Under  a  general  acceptance  a  carrier  is  bound  for  what- 
c  ever  he  receives,  but  under  a  fpecial  acceptance  for  fo  much 
*  only  as  he  bona  fide  undertakes  to  carry." 

As  if  a  carrier  afks  what  is  in  a  box,  and  is  told  filk  j  if  it  Drinkwatcr  v. 
>e  money,  and  it  is  loft,  the  carrier  is  liable,  unlefs  he  made  Qwcnncl. 

Bull.  X.  V.  75. 
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a  fpeeial  acceptance.    But  the  intended  cheat  m*y  perhaps 
induce  the  jury  to  give  left  damages  than  otherwife. 

«  But  under  a  fpecial  or  qualified  acceptance  he  is  boand 
u  no  farther  than  he  undertakes*99 

Gibbon  t.  For  where  the  owner  of  a  ftage-coach  put  out  in  adra* 

4  wt.  a*9  .  pjatc^  or  jcwe]s>  2\wvc  the  value  of  5I.  unlets  he  had  node* 
and  was  pa^id  accordingly :"  it  was  adjudged  in  this  cafe,  dot 
all  goods  fo  received  by  this  coach  were  under  that  fpccnl 
acceptance;  and  that  if  money  or  plate  was  fent  by  it,  with* 
out  notice  and  being  paid  for,  that  if  l«ft,  die  coach-owner 
Was  not  liable. 

Clay  ▼.  WUlan.      And  where  an  innkeeper  publifhed  fuch  a  notice*  thatcafit, 

H.  Black.  Rep.  plate,  jewels*  writings,  and  other  kinds  of  valuable  articles 

*?**  would  not  be  accounted  for  if  loft,  of  more  than  5L  value! 

*  unlefs  entered  as  fuch,  and  a  penny  infurance  paid  for  oA 

pound  value:  if  goods  above  that  fum  in  value  are  fent  \sj t 

perfon  who  knows  of  thefe  conditions,  and  does  not  pay  the 

extra  fum  required,  he  /ball  not  recover  even  to  tba  extewt  of 

the  5I.  or  the  fum  paid  for  booking. 

Oibfon  t.  And  note,  That  the  notice  in  this  cafe  was  by  an  advtr- 

payntoa,  fupra.  tifement  in  the  newf^aper,  though  it  was  proved  that  (hephiotif 

had  been  feen  reading  it;  but  the  court  held  that  notice  fofi- 

cient ;  and  per  Juftice  Yates,  A  perioral  communication  is 

not  necefiary  to  conftitute  a  fpecial  acceptance. 


S.  C.  2.  In  this  cafe  Lord  Mansfield  feertied  to  be  of  < 

that  in  all  cafes  of  fending  things  of  great  valuta  as  money  or 
jewels,  by  a  common  carrier,  that  the  carrier  fbould  have  no- 
tice of  it j  and  be  paid  accordingly;  contrary  to  the  cafe  of 
Titchburn  v.  White,  t  Stra.  145.  Somewhat  fimilar  to  tte 
of  Drinkwater  v.  j^uennely  ante. 

4.  w  A  delivery  to  the  carrier's  fervant  is  a  delivery  to  him- 
"  felf,  and  fhall  charge  him;  but  they  muft  be  goods  fuch  as 
"  it  is  the  cuftom  of  the  carrier  to  carry,  not  out  of  his  fiat 
«  of  bufinefs." 

Middlcton  v.        As  where  the  plaintiff  declared,  That  the  defendant  was 
Fowi*r*  the  owner  of  a  ftage-coach,  in  which  he  had  taken  a  place, 

1  Salk.  %%%.      an(j  jdivered  a  trunk  to  the  driver  of  the  carriage,  for  tak- 
ing care  of  which  he  had  given  him  a  gratuity;  the  truck 
was  loft,  and  on  adion  brought,  C.  J.  Holt  was  of  opinion, 
That  this  a&ion  did  not  lie  againft  the  matter,  for  chat  » 
Jtage-coachman  was  not  within  the  Cuftom  as  a  carrier,  mnbb 
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be  takes  a  diflinft  price  for  the  carriage  of goods  ;  for  his  bufi- 
ncfs  is  only  to  carry  perfons.  Here  was  no  price  paid,  the 
money  given  to  the  coachman  being  but  a  gratuity,  not  a 
price  for  the  carriage ;  and  the  mafter  is  bound  for  the  act  of 
his  fervant  only  while  he  acts  in  purfuance  of  his  authority. 

5.  "  Where  goods  are  loft  which  have  been  put  on  board 
"  a  (hip,  the  action  may  be  brought  either  againft  the  mafter 
"  or  againft  the  owners." 

For  the  owners  are  liable  in  refpect  of  the  freight,  and  Bofbn  v.  Sand- 
having  employed  the  mafter ;  for  whoever  employs  another  is  ford 
anfwerable  for  him,  and  undertakes  for  him,  and  the  mafter  *  SaUc'440, 
is  chargeable  on  the  fame  ground;  for  he  may  have  an  action 
for  the.  freight.     But  if  an  acti6n  is  brought  againft  the  own- 
ers, they  Jhould  air  be  joined  in  the  action,  for  it  is  quaft  ex 
contra&u  as  to  all. 

Though  if  one  only  is  fued,  he  muft  plead  it  in  abatement  Rice  v.  Shwc. 
that  there  are  other  partners;  for  he  fhall  not  .be  allowed  to  5  Burr#  26w- 
give  it  in  evidence,  and  nonfuit  the  plaintiff. 

6.  It  is  not  necefforv  in  order  to  charge  the  carrier  that  the  Golding  ▼. 
goods  are  loft  in  tranptu  while  immediately  under  his  care;  M*™j.n&- 
for  he  is  bound  to  deliver  them  to  the  confignee,  or  fend  notice  \  &^& %^' 
to  him  according  to  the  direction :  and  though  they  are  carried  916.  s.  C. 
fafely  to  the  inn,  yet  if  left  there  till  they  arc  fpoiled,  and  no 

notice  given  to  the  confignee,  the  carrier  is  liable. 

And  the  law  is  the  fame  in  the  cafe  of  letter sy  which  the  Browning  r. 
poft-mafter  mull  deliver  at  the  houfes  of  the  inhabitants  within  °^1cJild 
thepoft-town.  3W,ir.443. 

And  note,  That  either  confignor  or  confignee  may  bring  Davis  v.  Jamc«. 
the  action  for  goods  loft,  againft  tht  carrier;  and  if  the  ac-  3  Bur-  2680. 
tion  is  brought  by  the  conlignor,  the  objection,  that  the  pro- 
perty is  in  the  confignee  does  not  lie  in  the  mouth  of  the  ear- 
ner; for  the  property  is  no  part  of  the  queftion  as  to  him, 
and  particularly  if  the  agreement  for  payment  was  with  the 
confignor. 

7.  Cl  But,  in  order  to  charge  a  perfon  for  goods  loft  when 
"  committed  to  him  to  carry,  it  muft  appear  that  the  perfon 
"  was  a  carrier,  and  the  goods  in  the  way  of  his  bufinefs." 

For  where  the  cafe  was,   That  the  defendants  received  Garfufe  v.  Pro- 
certain  goods  to  be  forwarded  from  Stourport  to  Stockport,  Pri<*°™  °*  the 
by  the  way  of  Manchcjhr,   to  which  place  the  defendants {™* X4Vlga" 
Were  carriers;  the  goods  were  by  them  forwarded1  fafely  to  4  Term  Rep. 
S  s  Manchester ;  581. 
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Manchefter\  it  appeared,  that  according  to  the  courfe  of 
bufinefs,  that  when  goods  are  to  be  forwarded  beyond  Max- 
cbe/Ier>  if  there  is  any  carrier  from  the  place  of  their  deftim- 
tion  in  Mancbejler  when  they  arrive,  that  tbey  are  delivered 
to  him  on  payment  of  the  carriage  to  Mancbefter\  but  that 
if  not,  that  the  defendants  keep  them  in  their  warehoutes, 
without  charging  any  thing  for  keeping  them,  till  a  carrier 
arrives  to  whom  they  may  be  delivered :  the  goods  in  queftioa 
arrived  at  Manchefter  on  the  thirtieth  of  September:  there  was 
then  no  carrier  there  from  Stockport^  upon  which  they  woe 
houfed  in  the  defendants  warehoufe,  where,  by  an  accidental 
fire,  they  were  the  fame  night  confumed :  it  was  decided, 
That  the  keeping  them  being  for  the  convenience  of  dx  \ 
owner  of  the  goods,  not  of  the  carrier,  he  was  not  liable;  j 
and  that  this  was  an  attempt  to  charge  him  as  a  warehoufe- 
man,  which  could  not  be,  as  he  had  been  guilty  of  no 
negleft.  | 

j 
Dale  v  Hall.  But  any  perfon  carrying  goods  for  hire  is  a  carrier,  aal  I 
i  WHf.  a8i.  chargeable  as  fuch  for  any  lofsj  as  waggoners,  captains  of  | 
JjJ  v*  *"*    (hips,  lightermen,  and  fuch  like. 

But  to  thefe  are  the  following  exceptions : 

Upfliatc  v.  i.  Hackney-coachmen  are  not  carriers  within  the  cuftomof 

Aidec.  tnc  realm,  fo  as  to  be  chargeable  for  the  lofs  of  goods,  urilefc 

Com.  Rep.  »j.  ^^  exprefsly  for  the  purpofe ;  for  they  undertake  but  for  tae 

carriage  of  the  perfon :  and  on  the  fame  ground  Jlage-ceacbma 

are  not  liable,  unlefs  they  are  paid  extra. 

Lane  ▼. Cotton.      2.  The  poftmafters-general  are  not  liable  for  loffes  of  bib 

i  *alk.  17.        or  notes  0f  va]ue  out  0f  letters  put  into  the  poft-office,  for 

the  poft-office  is  for  intelligence^  not  for  injur ance\  and  it  is 

impoffible  that  the  poftmaftcrs  can  be  anfwerable,  who  are  » 

execute  their  office  in  fo  many,  and  fo  very  diftant  places. 


Whitfield*  Ld.  And  this  was  fo  adjudged,  though  it  appeared  that  the  — 
Le  Drfpenccr.  in  queftion  had  been  taken  out  of  the  letter  by  a  clerk  emjbjd 
C«WP-  745-       in  the  poft-office  as  a  forter  of  letters. 

Sutton  *.  M3t-       3.  By  ftat.  7  Geo.  2.  c.  15.  "  The  owners  o/Jbips  are  only 
^t1      r         "  'kkk  *°r  an7  l°k  ty  reafon  of  embezzlement,  fecrettn$ 
ii/ante  C?      **  or  making  away  of  any  gold,  filver,  or  diamonds,  or  other . 
**  merchandize  of  value  by  the  mafter  or  mariners,  to  the 
value  of  the  Jhip  and  freight" 


cc 


Com.  Rep.  134.      3.  «  The  third  fpecies  of  bailment  is  a  delivery  byway  cf 
"  pledge^  which  is  called  vadium :  as  to  which," 

Co  Litt.  89.         1.  "  If  the  goods  fo  pawned  be  ftolen,  the  pawnee  fhaB 

Salk.jaj.         c<  DC  difcharged,  for  he  had  a  fpecial  property  in  them  him- 

"  felf,  and  therefore  is  bound  to  keep  them  no  otberwifc 

a  than 
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"  than  as  his  own ;  and  he  {hall  therefore  ft  ill'  recover  the 
u  money  for  which  the  pawn  was  given." 

-  But  if  the  pawner  tenders  the  money  y  and  the  pawnee  refufes  Manby  v.Weft- 
ity  and  keeps  the  goods ,  if  they  are  afterwards  loft,  the  pawnee  bro^ 
is  chargeable ;  for  after  the  tender,  the  goods  ceafe  to  be  *  BuJl.#N.'p."n! 
pledge,  and  the  pawner  may  have  trover  for  them. 

2.  If  the  pawn  be  of  fomewhat  which  is  not  the  worfe  for  Anon, 
wearing,  as  jewels  or  fuch  like,  the  pawnee  may  ufe  them,  2SaUt,iMi 
but  then  it  is  at  his  peril,  for  if  loft  fo,  he  ftands  at  the  lofs; 
but  it  is  otherwife  if  the  pawn  has  been  locked  up,  and  not 
ufed:  but  if  the  pawn  be  of  fuch  a  nature,  that  the  keeping 
is  a  charge  to  the  pawnee  (as  if  it  be  a  cow  or  a  horfe)  the 
pawnee  may  milk  the  cow  or  ride  the  horfe,  and  this  in  re- 
compenfe  of  the  keeping. 

« 

4.  "  A  fourth  fpecies  of  bailment  is  the  delivery  of  goods  Com.  Rep.  134. 
tt  for  hire;  as  hiring  out  an  horfe,  which  is  cailed  locatio  or 

"  conduclio-,  and  here  the  hirer  is  to  take  all  imaginable  care, 
"  and  if,  notwith (landing,  the  thing  be  loft,  he  is  not 
"  liable." 

5.  "  A  fifth  fpecies  of  bailment  is  a  delivery  of  goods  for 
"  fome  purpofe  (as  to  merchandize)  without  any  reward:  it  . 
"  is  called  an  ailing  by  commijJion>  and  though  the  bailee  is  to 
M  have  nothing  for  his  trouble,  yet  if  there  was  any  negledi 
"  in  htm,  he  will  be  anfwerable,  for  his  having  undertaken  a 
"  truft  is  a  fufficient  confideration ;  but  if  the  goods  are  loft 
"  without  any  default  in  him,  he  is  not  chargeable  j  for  his 
"  having  taken  reafonable  care  fhall  difcharge  him." 

As  where  the  plaintiff  had  fo  bailed  goods  to  the  defendant,  Gofwell  y. 
to  merchandize  for  him,  which  were  loft,  and  on  an  action  r^nckc^- 
brought,  the  defendant  pleaded  that  be  had  lodged  them  fafely  in  1    tra-      u 
a  warehoufe  at  Porto  Bello,  from  whence  they  had  been  taken  by 
the  enomy,  and  demurrer  for  caufe,  that  by  putting  them  out 
of  his  poffeflion  he  had  not  taken  due  care  of  them ;  but  per 
cur.  If  the  warehoufe  was  not  a  place  of  fafety,  the  plaintiff 
fhould  have  replied  fo,  for  a  fpecial  bailee  is  not  to  carry  the 
goods  about  with  him;  and  if  he  lodges  them  in  a  place  of 
Security,  he  ihali  not  be  charged  irv  cafe  of  a  lofs. 

6.  "  The  laft  fpecies  of  bailment  is  a  delivery  of  goods,  Com.  Rep.  134. 
u  from  the  keeping  of  which  fome  profit  arifes  to  the  bailee; 
M  as  oxen  to  plough  with,  which  are  to  be  returned  in  fpecie; 
u  this  is  called  an  accommodation,  a  lending  gratis:  in  this 
u  cafe,  the  borrower  is  bound  ftri&ly  to  keep  the  thing  fo 
."  lent>  for  if  he  be  guilty  of  the  leaft  negled,  he  (hall  be 
S  s  2  u  anfwerable, 
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Co.  Litt.  37.  a.  «  anfwerable,  though  he  fhall  not  be  charged  where  he  is  in 
"  no  fault."  * 

Com.  Rep.  136.  But  in  this  cafe  the  bailee  muft  ufe  the  thing  tent  in  the  mm* 
ner  intended;  as  if  a  man  lends  another  an,  borfe  to  go  into 
the  weft,  and  he  goes  into  the  north,  and  die  horfe  dies,  tic 
bailee  is  chargeable;  but  if  the  horfe  be  ftolen  oat  of  the 

Ibid.  ftable  without  any  fault  of  the  bailee,  no  action  lies;  but 

otherwife,  if  he  leaves  the  door  negligently,  and  the  bode  is 
ftolen. 

Under  this  head  of  bailment  feems  to  fall  the  action  agaial 
innkeepers,  for  they  are  chargeable  with  any  lofles  happening 
in  their  inns  by  reafon  of  the  profit,  arifing  either  from  litt 
keeping  of  the  horfes,  &c.  of  their  guefts,  or  from  the  pro- 
fits from  the  guefts  themfelves. 

As  to  whom  it  has  been  refblved, 

1.  The  perfon  chargeable  as  an  innkeeper  mint  be  tfe 
keeper  of  a  common  /'«*,  for  fuch  only  are  chargeable  for  At 
loft  of  the  goods  of  the  guefts  whom  they  entertain. 

It  was  moved  in  this  cafe  in  arreft  of  judgment,  that  tie 
plaintiff,  in  his  declaration  again  ft  the  defendant,  who  w 
an  innkeeper,  had  fet  out  the  houfe  only  as  hofpithm^  not  4 
commune  hofpitium\  but  it  was  over-ruled  j  f^r  bofpitimxaadk 
a  common  inn;  it  would  be  domus>  not  hofpittum^  if  it  id 
not  commune. 

2.  It  muft  appear  that  the  perfon  robbed  in  the  inn  wai 

traveller  and  gueft  \  for  if  a  neighbour  comes  to  an  innkeeper, 
and  defires  a  lodging,  fuch  perfon  is  not  a  gueft  to  recover 
againft  the  innkeeper. 

3.  "  So  he  muft  be  received  as  a  gueft  by  die  innkeeper,  il 
"  order  to  make  him  chargeable." 

For  if  a  traveller  comes  to  an  inn,  and  the  innkeeper  left 
him  his  houfe  is  full,  and  the  traveller  replies,  that  he  wl 
fhift  or  take  his  chance  in  the  inn,  which  the  innkeeper  fuSen 
him  to  do,  and  the  traveller  is  robbed,  the  innkeeper  is  oft 
liable;  but  if  the  traveller  had  not  ufed  thefe  words,  andAe 
innkeeper  notwithftanding  his  firft  objection  had  admittti 
him,  he  had  been  chargeable;  for  in  the  firft  cafe,  thefl* 
veller  takes  all  rifk  of  lofs  upon  himfelf,  and  the  innkeeftf 
refufes  to  take  charge;  but  in  the  latter  cafe,  the  admiffioofe 
an  implied  waiver  of  the  firft  denial,  and  fo  reftores  tberijfc 
of  charging  him. 

4.  "  The  lofs  to  the  gueft  muft  be  occafioned  iytkoBf 
C€  the  innkeeper,  or  feme  of  bis  feroants,  or  through  their  * 

«  guar 

Thereto 


Calye's  cafe. 
S  Co.  32. 
Cro.  Jac.  224. 

Maftn  v. 
Grafton. 
Hob.  245« 


Calye'f  cafe. 
Ibid. 


Bird  ▼.  Bird. 
I  And.  29. 
Anon. 
Moor  78. 
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Therefore,  if  the  gueft  is  robbed  by  his  ownfervantor  com'  Calye't  cafe. 
panion^  the  innkeeper  is  not  liablej  becaufe  it  was  the  gueft's  *  Co*  %%% 
fault  to  have  fuch  perfons  with  him  ;  but  if  the  innkeeper  ap- 
points another   perfon  to  fleep  in  the  room  with  his  gueft, 
and  he  is  robbed,  the  innkeeper  is  liable. 

5.  The  innkeeper  is  only  anfwerable  for  fuch  goods  of  his  S.  C.  Ibid, 
guefts  as  are  within  his  houfe,  and  fo  are  under  his  care :  and 
therefore  if  a  gueft  at  an  inn  orders  his  horfe  to  be  turned  out 

to  grafs,  and  the  horfe  is  ftolen,  the  innkeper  is  not  liable; 
but  if  the  innkeeper  had  turned  the  horfe  to  grafc,  out  of  his 
own  head,  he  had  been  liable,  for  it  was  his  own  act,  and  the 
horfe  entirely  in  his  own  care. 

And  even  while  the  things  are  in  the  inn,   if  the  inn-  Brand  ▼  Glafc. 
keeper  directs  the  gueft  to  place  his  goods  in  a  particular  place ^  J^°°r  'J8, 
under  lock  and  key  or  be  will  not  be  anfwerable  for  tkcm,  and    y*r  a 
the  gueft  refufes  or  neglects  to  do  fo,  but  puts  them  in  ano- 
ther place,  and  they  are  loft,  the  innkeeper  in  that  cafe  is  not 
chargeable. 

•    But  without  fuch  particular  direction  from  the  innkeeper,  Calye'scafe. 
if  the  goods  are  loft,  it  will  be  no  excufe  to  fay  that  he  de-  Ibid« 
Uvered  the  key  of  the  chamber  to  the  gueft,  and  that  he  did 
not  acquaint  the  innkeeper  what  the  goods  were  \  or  that  the 
thief  is  difcovered. 

6.  cc  As  the  innkeeper  is  chargeable  on  the  ground  of  the 
"  profit  he  derives  from  his  gueft  or  his  goods,  where  there 
c<  is  no  profit  to  the  innkeeper,  there  fhall  be  no  charge" 

Therefore  if  a  gueft  comes  to  an  inn,  and  departs  leaving  Gellcy  ▼.  Clark. 
his  goods  there,  and  tells  the  innkeeper  that  he  will  return  in  ^^q88" 
a  few  days,  and  during  his  abfence  the  goods  are  loft,  the  inn- 
keeper  fhall  not  be  charged ;  for  he  has  no  profit  or  gain  from 
the  keeping  of  fuch  dead  goods,  and  therefore  fhall  not  be 
chargeable  for  their  lofs. 

But  to  this  are  thefe  exceptions : 

*. 

i.  It  muft  not  be  a  temporary  abfence;  as  if  the  gueft  Sir  Edwin  San- 
goes  out  in  the  morning  about  bufinefs,  and  returns  before  c^/jac.  180. 
night,  this  is  not  fuch  an  abfence  as  fhall  excufe  the  inn- 
keeper. 

2.  This  is  confined  to  the  cafe  of  dead  goods  ;  for  if  the  York  v. 
gueft  leaves  his  horfe  there  for  any  time,  though  he  is  not  ^™df?£nc# 
there  himfelf,  the  innkeeper  fhall  De  charged  in  cafe  of  a       ' 3    " 
lofs  ;  for  the  Handing  of  the  horfe  is  a  profit  to  the  innkeeper^ 
.  and  in  refpect  of  that  he  is  chargeable. 

7.  it 
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Croft  ▼.  y.  It  was  adjudged  in  this  cafe,  That  where  to  an  aflJon 

£ndrews.  againft  an  innkeeper  for  goods  loft  in  his  inn,  he  pleaded,  chat 

.  w"  aa#  at  the  time  that  the  plaintiff  lodged  in  his  inn,  be  wasfukad 
of  non-fane  memory:  on  demurrer  to  this  plea,  it  was  held, 
That  if  a  man  keeps  an  inn,  he  ought  at  his  peril  to  take 
care  of  the  goods  of  his  guefts,  and  if  he  be  fick,  thai  bis 
fervants  ought ;  and  that  it  lieth  not  for  him  to  fay  that  hews 
of  non-fane  memory  to  difable  himfelf  in  this  action,  no  more 
than  in  debt  on  an  obligation. 


Caley's  cafe. 
8  Co.  ante. 


Ibid. 


Beedle  r. 
Morris. 
Cro.  Jac.  a*4« 
Yelv.  i6»f 
S.  C. 

Drop**. 
Thayne. 
Nov.  79. 
Poph.  179. 

Drope  ▼. 
Thayne. 
Latch.  127. 

Anon* 
Keilw.  50. 
Anon. 
Pyeri58.pL  33 


Brown  v. 
Chapman. 
3  fcurr.  1418. 


8.  The  writ  againft  innkeepers,  mentions  only  bom  % 
totalla,  which  properly  docs  not  comprehend  deeds  or  wri- 
tings, which  are  only  chofes  in  aclion  \  yet  by  reaibn  of  die 
words  in  the  writ,  "  ita  quod  bofpitibus  nullum  eveniet  dam- 
num" they  are  comprized ;  and  for  the  lofs  of  thefe  the 
plaintiff  may  declare  fpecially. 

But  thefe  words  confining  the  lofs  to  moveables,  the  inn- 
keeper (hall  not  be  liable  for  any  lofs  or  injury  don*  to  tie  per- 
fon  of  his  gueft  while  in  the  inn;  as  an  aflault,  battery,  or 
fuch. 

9.  If  a  fervant  is  robbed  of  his  mailer's  property,  A 
mqfter  may  maintain  this  aftion  againft  the  innkeeper  at  whofc 
inn  the  goods  were  loft. 

And  in  fuch  fuit  by  the  mafter,  he  need  not  fhew  that  tie 
fervant  was  on  ajourn*yM  for  perhaps  he  was  at  the  end  of  fe 
journey  j  as  in  London  on  his  matter's  bufmefs. 

10.  If  one  joint-tenant  of  goods  is  robbed,  both  may  join  is 
this  action. 

11.  Another  cafe  in  which  an  aftion  lies  againft  an  ina- 
keeper  as  fuch,  is  for  refufing  to  entertain  a  traveller^  andtt 
provide  his  horfe  with  meat,  he  tendering  him  the  propel 
price  for  the  fame. 

2.   OF   INJURIES    TO    PERSONAL   PROPERTY   IN  CASES 
WHERE    THERE    IS    NO   TRUST. 

The  principal  injuries  under  this  head,  are,  1.  For  dmI*- 
cioufly  fuingout  a  commiflion  of  bankruptcy:  2.  For  de- 
ceit in  fales;  3^  For  not  procuring  an  infurancc:  4.  Fcf 
the  malicious  ufe  of  any  power  or  authority. 

Of  Injuries  by  Maliciouily  fuing  out  a  Commiffiot 
of  Bankruptcy. 

If  any  perfon  (hall  maticioufly  fue  out  a  commiffm  if  bak* 
ruptcy  againjl  another^  which  commiflion  is  afterwards  ftipef* 
feded,  an  action  on  the  cafe  lies  againft  fuch  petirioniqg 
creditor  at  the  fuit  of  the  bankrupt;  and  this  notwitk- 
ftanding  the  bond  given  in  purfuance  of  flat  5  G.  2.  c  3a 
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to  the  chancellor  in  the  penalty  of  200I.  conditioned  to  prove 
the  bankruptcy,,  and  by  hi.ii  ailignable  to  the  bankrupt,  for 
this  bond  may  be  inadequate  to  the  damage  fuftained j  and 
though  there  is  the  fame  remedy  under  the  ftatute,  yet  it  is  a 
common  law-remedy,  and  the  ilatute  being  in  the  affirmative, 
both  ftand  together. 

2.  Of  Injuries  from  Deceit  in  Sales. 

This  refpe&s  warranties  or  frauds  in  the  cafes  of  fales:  1. 
Where  there  is  fome  fraud  or  deceit  on  the  part  of  the  feller: 
2.  Impofition  from  cheating,  or  falfe  pretences. 

Fraud  or  deceit  in  the  feller  may  be  either,  I.  In  the  value 
tf  the  thing  fold :  2.  In  the  feller' s  title  to  it. 

1.  "  Where  a  thing  is  of  a  certain  value,  and  that  known 
u  to  the  feller,  but  cannot  be  known  to  the  buyer;  for  any 
w  deceit  in  the  affirming  the  value  to  be  different  from  what 
M  it  is,  this  a&ion  lies." 

As  where  the  landlord  of  an  houfe,  wifliing  to  difpofe  of  Rifoey  v.SeJby* 
bis  intereft  in  it,  affirmed  the  rent  to  $e  more  than  it  really  was,  l  SaUt-  al  *• 
thereby  the  purchafer  was  induced  to  give  more  for  it  than  it 
pas  worth,  this  a&ion  was  held  to  lie;  for  the  value  of  the 
rent  was  a  matter  of  private  knowledge  between  the  landlord 
tod  tenant. 

"  But  if  the  buyer  has  it  in  his  power  to  inform  himfelf  ofs.C. 
*  the  true  value  and  neglecls  it,  the  a&ion  will  not  lie." 

As  if  the  landlord  had  only  faid,  that  J.  S.  would  give  fo  Lord  Raym. 
nuch  for  it,  whereas  J.  S.  had  never  offered  anything,  the  i«8. 
nftion  would  not  lie,  for  the  buyer  might  have  enquired  from 
f.  S.  and  been  informed  of  the  truth. 

This  is  the  cafe  of  things  of  certain  value,  but  where  the  Leakins  ▼. 
hings  fold  are  of  uncertain  value-,  that  is,  which  may  depend  CliffclL  , 

«i  whim  or  fancy,  afs  pidures,  or  fuch  things  which  may  be  '         l4 
$  more  value  to  one  perfon  than  to  another,  there  no  adtion 
rill  lie,  in  cafe  of  taking  an  exorbitant  price. 

2.  "  From  thefe  cafes  it/appears,  that  a  man  is  chargeable 
1  in  the  cafe  of  felling  any  thing  for  more  than  its  value, 
;  knowingly" 

"  But  it  alfo  lies  for  a  faJe  of  a  thing  where  the  feller  is  Harvey  y. 
1  ignorant  of  the  value,  and  that  is,  where  he  fells  it  with  a  Younge. 
'  warranty  of  its  value  or  quality."  c  v"  *°* 

As  where  th,e  plaintiff  declared  that  the  defendant,  being  a  Chandler  v. 
bldfmith,  and  having  a  (kill  in  precious  (tones,  had  a  ftone  LoPU8 
'hich  he  affirmed  to  be  a  Bezoar-ftone,  which  he  (old  to  him  Cro*  JAC  * 
modi,  uhi  r ever  a,  it  was  notaifczw-ftone;  the  defendant 

pleaded 


630  TRESPASS  ON  THE  CASE. 

pleaded  not  guilty,  and  the  plaintiff  had  a  verdid;  but  die 
judgment  was  afterwards  arretted,  becaufe  that  the  declaration 
had  not  charged  cither  that  the  defendant  fold  it  knowing  it 
not  to  be  a  Bezoar,  or  that  he  had  warranted  it  for  fuch  a 
ftone. 

3.  «  If  a  fervant  fills  any  thing  in  the  way  of  his  matter's 
"  bufinefs,  and  warrants  ity  if  there  is  any  fraud  or  deceit, 
«  the  mafter  is  liable." 

Grammar  ▼•  As  where  a  goldfmith's  apprentice  fold  an  ingot  of  gold 

Nixon  anJ  filver,  upon  a  fpecial  warranty  that  it  was  of  the  fine 

1  Stra.  653.  vaiue  with  an  aflay  then  (hewn,  and  upon  evidence  it  appear- 
ed, That  be  had  forged  the  aflay,  ^nd  made  the  ingot  out  of 
a  lodger's  plate  that  he  had  ftolen ;  the  mafter  was  held  to  be 
liable. 

"  And  even  though  the  feller  hirnfclf  has  been  deceived  by  ■ 
w  his  fervant,  yet  is  he  liable  to  the  buyer." 

Hemv.NichoU.      For  where  a  merchant  fold  fdk  to  another,  which  after- 
t  Salk.  a8y.       wards  appeared  not  to  be  of  the  kind  the  purchafer  meant  to  ; 
buy*  whereby  he  was  impofed  upon  in  the  value;  he  reto-  ; 
yered  again  ft  the  merchant  the  feller,  though  it  appeared  dm  j 
there  Was  no  a&ual  deceit  in  the  feller,  but  that  it  was  in  kff 
feftor  beyond  fea;  for  he  fliould  be  anfwerable  for  the  deceit 
of  his  factor  civilitery   though  not  criminaliter :    and  fince 
fomebody  muft  fuffer,  it  was  mor*  reafonable  that  he  wi» 
trufted  the  factor  fliould  be  a  lofer  than  the  other. 

4.  "  But  in  order  to  charge  the  feller  by  reafon  of  his  war- 
<c  ranty,  it  muft  be  obferved," 

I.  c<  That  the  warranty  does  not  extend  to  defefts  vif&Un 
€i  the  eye  of  the  buyer,  for  of  thefe  he  muft  be  apprized  at 
c<  the  time  of  the  fale;  but  if  the  defect  is  not  vifibic,  toere 
"  a  general  warranty  (hall  extend  to  it,  and  fubjeit  the  feifcr 
<c  in  cafe  of  a  fraud." 

Finch'*  Law,         As  on  a  warranty*  on  the  fale  of  cloth  that  it  is  of  fuch  1 
*89»  length,  and  it  turns  out  to  be  otherwife,  this  action  lies  again! 

the  feller;  becaufe  fuch  a  defedt  is  not  viftble  to  the  eye,  bat 

is  to  be  difcovered  only  by  meafuring. 

1 

Butterfidd  ▼.         But  where  the  Warranty  was  on  the  fale  of  an  borfey  whkA  j 

Burroughs.        was  warranted  found  by  the  feller,  and  it  appeared  afterwards  j 

,24'  that  be  was  bllna\  this  action  was  held  to  lie;   for  thoogfr  j 

blindnefs  is  a  dtfell  in  general  vifible  to  the  eye,  yet  in  htrjn  j 

it  requires  Jkill  to  difcern  it.  '  | 


Finch's  L»w, 
489. 


a.  c<  The  warranty  muft  be  made  at  the  time  of the  jtk 
"  and  not  after  it,  in  order  to  charge  the  vendor;  for  if 

"  ***** 
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?(  made  after  the  Crfe,  it  is  made  without  confiderarion :  nei- 
<c  ther  does  the  buyer  then  take  the  goods  on  the  credit  of 
"  the  feller." 

"  So  the  warranty  fhould  be  in  the  prefent  tenfe,  that  the  3  Black.  Camm. 
"  thing  is  found,  not  that ;/  will  be  found."  *S9* 

.    <c  And  where  there  is  an  exprefs  warranty,  tjie  warrantor  Pcr  I'ord 

«  undertakes-that  it  is  true  at  the  time  of  making  it?  and  no  H^bhck^Rc  L 

u  length  of  time  elapfed  after  the  fale  will  alter  the  nature  of  tg     aC       Cr* 

fc  a  contract  originally  falfej  and  if  it  be  felfe  and  fraudulent 

<c  on  the  part  of  the  feller1,  he  will  be  liable  to  the  buyer  in 

tc  damages  without  either  a  return  of  the  thing  or  notice" 

m 

For  where  in  an  aftion  on  the  warranty  of  a  mare,  fold  by  Fielder  v.  Sta*- 
the  defendant  to  the  plaintiff,  it  was  proved,  That  in  March  *?• 
1787,  the  defendant  fold  the  mare  to  the  plaintiff,  and  war-  "•  Btadu  ***• 
ranted  her  found  and  free  from  blermjb  and  vice :  foon  after  the 
(ale,  the  plain; iff  discovered  that  (he  was  unfound  and  vici- 
pus;  he  however  kept  her  for  three  months,  and  endeavoured 
to  cure  her :  at  the  end  of  three  months  he  fold  her,  but  fhe 
was  returned  as  unfound.  After  (he  was  fo  returned,  the 
plaintiff  kept  her  till  the  month  of"  Oclober>  when  he  re- 
turned her  to  the  defendant,  who  refufed  to  receive  her:  on 
her  way  back  to  the  plaintiff's  ftable  fhe  died ;  and  it  was 
the  opinion  of  farriers  that  fhe  had  been  unfound  a  twelvemonth 
\{fore\  it  alfo  appeared  that  the  plaintiff  and  the  defendant  had 
been  often  together,  during  the  period  he  had  had  her,  but  it 
did  not  appear  that  the  plaintiff  had  ever  acquainted  the  de- 
fendant with  the  circumftance  of  her  being  unfound :  the 
jury  found  a  verdict  for  the  plaintiff;  and  on  a  motion 
for  a  new  trial,  the  court  held  the  above  do&rine,  and  re* 
fufed  it. 

3.  u  An  offer  of  a  warranty  at  one  time^  {hall  not  extend 
<c  to  a  fubfequent  fale  of  the  fame  thing."  x  v 

For  where  the  defendant  came  to  the  plaintiff,  who  was  a  Anon, 
fword-cutler,  and  offered  to  fell  him  a  fecond-hand  fword,  and  1  Stnu  AU% 
warranting  the  hilt  to  be  filvcr;  the  plaintiff  offered  him  a 
guinea  and  a  half  for  it,  which  the  defendant  then  refufed  j 
but  having  offered  his  fword  to  many  fword-cutlers,  and  none 
bidding  him  fo  much  money  as  a  guinea  and  a  half,  he  return- 
ed to  the  plaintiff,  who  then  would  give  him  but  twenty- eight 
killings,  which  the  defendant  took :  it  appeared  afterwards 
that  the  gripe  only  was  filver,  and  the  reft  brafs  j  upon  which 
the  plaintiff  brought  his  action  on  the  firfl  warranty^  when 
the  court  were  of  opinion,  That  it  did  not  extend  to  the  fubfe- 
quentfale-y  and  the  plaintiff  was  non-fuited. 

4.  If 
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Southern  ▼. 

Howe. 

z  Roil.  Rep.  5. 


Harding  ▼. 
Freeman. 
Style  311. 


Fornis  v.  Lei- 
cefter. 

Cro  Jac.  474- 
Croft  v.  Gar- 
diner, g.  P. 
Show.  43. 
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4.  If  the  vendor,  knowing  the  goods  to  be  unfound,  tfa 
any  art  to  difguife  them :  or  if  they  are  in  any  fhape  different 
from  what  he  reprefents  them  to  be  to  the  buyer,  this  a&an 
lies ;  for  this  artifice  (hall  be  deemed  equivalent  to  an  exprds 
warranty. 

2.  "  The  fecond  fpecies  of  fraud  in  the  feller  on  which 
(C  this  action  is  founded,  is  where  there  is  a  fraud  in  the  re- 
u  prefentation  he  makes  of  bis  title  to  the  thing  fold." 

As  where  the  plaintiff  declared  that  the  defendant,  affirm- 
ing a  certain  horfe  to  be  his  own,  and  that  he  nad  bred  him, 
fold  him  to  the  plaintiff;  whereas  in  fad  be  bad  never  brd 
bintj  and  be  was  the  property  of  J*  S.  the  plaintiff  recovered 
notwithftanding  there  was  no  exprefs  warranty  or  averment 
that  the  defendant  knew  that  the  h*rfe  belonged  to  J.  S. 

And  the  buyer  may  maintain  this  action  againft  the  feller, 
who  fo  fells  without  any  title  the  goods  of  another,  though  be 
has  never  fujlained  any  damage^  or  the  true  owner  has  not  reU- 
ken  them,  or  fued  himfor  them\  for  the  fale  under  thefe  circum- 
ftances  is  itfelf  an  offence ;  and  if  he  fliould  wait  till  the  goods 
were  retaken,  he  might  be  remedilefs,  and  fuftain  a  mis- 
chief. 


Medina  v. 
Stoughton. 
Salk.  210. 
I-.  Raym.  593. 
5.C. 


2.  The  gift  of  the  aft  ion  therefore  is  the  fale,  the  feBer 
knowing  the  goods  not  to  be  his  own  property ;  for  the  decla- 
ration muft  be,  that  he  did  it  fraudulently \  or  knowing  them  mtto 
be  his  own  :  it  is  therefore  incumbent  on  the  plaintiff  to  prove 
that  fact,  that  the  defendant  knew  the  things  fold  not  to  be  bis  mm' 
at  the  time  of  the  (ale;  for  if  the  defendant  had  a  reafonable 
ground  to  believe  them  to  be  his  property  (as  if  he  bought 
them  bona  fide)  no  action  will  lie  againft  him;  but  the  defen- 
dant cannot  plead  fuch  matter,  he  muft  give  it  in  evi- 
dence. 


Warner  v.Tal-       3.  Of  the  fame  nature  with  this  fraud  is  where  a  perfon 
lerd.  quot.         affirming  that  certain  goods  are  the  property  of  his  friend, 
pi.  7?''  l?6'     and  that  he  has  authority  to  fell  them,  in  izBt  fells  them,  he  hav- 
ing no  fuch  authority;   in  which  cafe  this  action  lies  for  the 

deceit. 


Boll.  N.  P.  30. 


Medina  v. 
Stoughton. 
Salk.  218. 
%  Rcf. 


In  this  cafe  the  deceit  being  in  the  falfe  affirmation,  it  will 
be  fufficient  for  the  buyer  to  prove  them  the  goods  of  ano- 
ther, without  proving  that  the  defendant  knew  them  to  be  fo 
(for  it  need  not  be  averred  in  the  declaration);  and  this  proof 
would  be  fufficient  to  put  the  defendant  upon  proof  that  he 
had  authority  to  fell  them. 

But  in  both  cafes,  if  the  feller  is  out  of  poffeffien  of  the 
thing  fold  at  the  time  of  the  fale,   no  action  will  lie  againil 

him, 
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him,  though  the  thing  fold  was  not  his  own,  unlefs  there  was 
an  exprefs  warranty;  for  being  out  of  pofleffion,  there  was 
room  to  queftion  his  title,  and  in  fuch  cafes  it  is  caveat  emptor. 

As  where  the  defendant  affirming  that  he  was  incumbent  Rofwell  ▼. 
of  the  living  of  Stoic,  fold  the  tithes  to  the  plaintiff,  when  v*u*1mii. 
in  faft  he  was  not  incumbent,  and  had  no  tide,  the  aftion   ro"  *9Cm  ** 
was  held  not  to  lie  on  the  ground  above-mentioned,  he  not 
being  in  pofleffion. 

2.  The  fecond  ground  of  this  a&ion,  as  founded  on  de- 
ceit, is  where  an  injury  is  done  to  any  perfon  from  an  impofi- 
tioh  in  cheating  or  ujing  falfe  pretences. 

As  where  money  was  left  in  the  hands  of  a  third  perfon  to  Thompfon  ▼. 
be  delivered  to  the  plaintiff,  and  the  defendant  pretending  to  Gir^n^t 
fuch  perfon  that  he  was  the  plaintiff,  obtained  the  money;     °°r'5*3* 
this  a&ion  was  adjudged  to  lie  againft  him* 

"  So  for  cheating  a  perfon  with  falfe  cards  or<dice  of  any  Harris  t.  Bow- 
u  (urn  of  money,  this  a&ion  will  lie,  <fen. 

Cro.  Eliz.  90. 

But  it  was  decided  in  this  cafe,  That  where  a  perfon,  af-  Johnfon  y.  Pye. 
firming  himfelf  to  be  of  full  age,  had  obtained  feveral  fums  l  sid-  a5** 
of  money,  whereas  in  fa£t  he  was  under  age,  and  fo  not  liable 
to  the  money  borrowed,  that  the  adtion  did  not  lie;  for  being 
an  infant,  his  contra&s  were  all  void. 

So  afluming  a  falfe  chara&er,  and  by  that  means  commit-  Skinn.  119. 
ting  a  cheat  is  a&ionable :  as  if  a  man,  pretending  to  be  fin-  G™for&  ▼• 
gle,  prevails  on  a  woman  to  marry  him,  when  in  fdSt  he  is  Trin^Qu-  *. 
married,  this  a&ion  will  lie.     Sed  otutre,  this  being  felony.      Bull  N.  P.  $u 

But  if  a  woman  who  is  married  commits  a  fimilar  fraud,  Cooper  v. 
no  a&ion  will  lie  j  for  all  a£U  of  a  feme  covert  are  void.  Whetham. 

1  Lev.  247. 

3.  A  third  cafe  of  injury  to  perfonal  property  for  which 
this  a&ion  lies,  is 

Jor  not  Procuring  an  Infurance. 

For  where  a  merchant  gives  inftru&ion  to  his   corref- ^Jlth  v* Laf" 
pondent  to  effe&  an  infurance  on  a  (hip  of  his,  and  he  ne-  aVerm  Rep* 
gle&s  to  do  it,  cafe  lies  under  the  following  ci rcum fiances :  187. 
lit,  When  the  merchant  abroad  has  effedrs  in  the  hands  of 
his  correfpondent  in  England,  he  is  bound  to  infure,  if  order- 
ed fo  to  do;    for  the  merchant  abroad  has  a  right  to  appro- 
priate his  money  in  the  hands  of  another  in  the  manner  he 
thinks  proper  :    2dly,  When  there  are  no  effe&s  of  the  mer- 
chant abroad  in  the  hands  of  the  other,  but  the  courfe  of  deal- 
ing 
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ing  has  been  fuch,  that  the  one  has  been  ufed  to  fend  orders 
for  infurance,  and  the  other  to  comply;  in  fuch  cafe,  if  the 
merchant  here  negledls  to  make  an  infurance,  he  (hall  be  liable, 
unlefs  he  has  given  notice  to  difcontinue  fuch  dealing :  3<fiy, 
Where  the  merchant  abroad  has  fent  bills  of  lading  to  bis 
correfpondent  in  England*  he  may  engraft  on  them  an  order 
to  infure,  as  the  implied  condition  on  which  they  are  to  be 
accepted,  which  the  merchant  here  muft  obey  if  he  accepts 
them. 

fid**!**  *'gm       But  if  *C  merchant  tbrotd  limits  the  merchant  in  England 
haU   mm"    " t0  to°  ^ma"  a  Pren"um>  f°  *****  no  infurance  can  be  procured, 
coram  fiuller,    the  merchant  here  (hall  npt  be  liable. 
Tuft,  a  Term 

f p' n  '  So  where  the  merchant  here  ufes  due  diligence  to  pro- 

s™lth.^Cado"  cure  an  infurance,    which  cannot  be   done  (as  here,  be- 
g>1  caufe  the  Chip  was  not  registered  at  Lloyd's  coffee-houfc) 

and  he  afterwards,  by  other  means,  gets  an  infurance,  which 
turns  out  ineffectual,  but  without  his  fault ;  as  where  it  wis 
fent  to  a  boufe  at  Newcaflley  which  houfe  fraudulently 
kept  the  policy,  the  merchant  here  was  held  to  be  dis- 
charged. 

Per  L4.  Mas*-      «  For  to  maintain  this  a&ion,  the  defendant  muft  be  giul- 
field.  "  ty  of  a  breach  of  orders,  grofs  negligence,  or  fraud;  and     \ 

C<mp.  480.      «  to  thcfe  matters  the  attention  of  the  iury  is  to  be  dire&-     I 
«  ed,   who,    if  they  find  that   the    defendant   was   guilty 
"  of  none   of    thefe,    the   court  will  give  judgment  for 
"him." 

Moore  v.Mor-      Therefore  where  the  plaintiff,   who  was  a  merchant  in 
^c-  Meant)  fent  inftruclions  to  the  defendant  who  was  his  agent 

owp.  479*  jn  Lendon^  to  infure  a  cargo  of  fruit;  the  inftru8ums  werege-  I 
neral)  nothing  as  to  infurance  in  any  particular  place  or  mmmer\  I 
the  defendant  infured  the  cargo  at  the  London  4ffuranct-o%£t,  j 
at  which  office,  in  policies  upon  fruit,  there  is  an  exception  of  j 
being  "free  from  particular  average ;"  the  policy  was  made 
with  this  exception :  a  lofs  happened,  but  it  was  only  a  partial 
one,  fo  that  the  plaintiff  had  no  benefit  from  the  policy,  and  be 
brought  this  a&ion  for  neglect  in  effecting  the  infurance;  but 
it  not  appearing  that  he  had  been  guilty  of  any  grofe  neglefi, 
or  of  any  mala  fides,  he  deriving  no  advantage  from  die  infur- 
ance made  in  that  way,  more  than  in  any  other,  the  jury  found 
for  him ;  and  on  a  motion  for  a  new  trial,  the  court  con- 
firmed the  verdict. 


Of 
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4.  Of  Injuries  arifing  from  the  malicious  Ufe  of 
any  lawful  Power  or  Authority  to  the  Oppreffion 
of  another,  and  the  Injury  of  his  Property. 

As  Where  this  aftion  was  brought  againft  the  defendant^  Sutherland  ▼. 
who  was  governor  and  vice-admiral  of  Minorca^  by  the  plain-  Murray,  que*, 
tiff  who  was  judge  of  the  vice-admiralty  court,  "  for  mali-  * ' I"111  ***' 
cioufly,  and  without  probable  caufe,  fufpending  him  from  his 
Qffice,  per  quod  he  loft  the  profits  and  emoluments  of  the 
feme:"  it  appeared  that  the  defendant  had  legal  authority  to 
fu/bend,  till  the  king's  pleafure  was  known :  that  he  had  pro- 
fetted  himfelf  ready  to  reftore  the  plaintiff  on  his  making  a 
particular  apology;  and  the  king  approved  of  the  fufpenfion 
tinlefe  the  terms  were  complied  with  ;  notwithftanding  which, 
the  plaintiff  recovered  5000L  damages,  on  the  ground  That 
the  fufpenfion  was  malicious,  and  had  been  confirmed,  by 
means  of  the  defendant's  falfe  and  malicious  reprefentztions 
at  home. 

But  where  the  adion  was  by  the*  plaintiff  Captain  Sutton^  Sutton  ▼. 
for  fufpending  him  from  his  command  of  his  (hip,  and  carry-  Johnftonc 
frig  him  about  with  the  fleet  as  a  prifoner,  until  he  was  tried  l  Term  **** 
by  a  court-martial,  When  he  was  acquitted;  againft  thede-493" 
fcndant  who  was  commodore  and  commanded  it,  the  a£Hon 
Was  held  net  to  He;  as  being  of  dangerous  confequence  to 
the  difciplinq  of  the  navy,  to  permit  fuch  actions  to  be  brought 
againft  the  commander,  and  particularly  as  he  was  fubjed 
himfelf  to  fufpenfion  and  difmiflal  from  the  fervice  for  any 
cruelty  or  oppreffion  to  his  officers :  and  that  therefore  the 
only  redrefs  was  by  a  court-martial. 

1 

3.    OF   INJURIES   TO   REAL   PROPERTY. 

Injuries  to  real  property  fall  under  the  two  heads  of,  1. 
Nuijance:  2.  Dtfiurbance\  the  firft  refpc&ing  corporeal,  the 
latter  incorporeal  hereditaments* 

I.    OF    NUISANCE. 

Nuilance  is  either  to  the  houfe  or  to  the  land. 

i.  Of  Nuifance  to  the  Houfe. 

1.  cc  If  a  man  has  an  ancient  houfe,  and  another  builds  fo  9  C:  j8. 
a  near  to  him  that  he  deprives  him  of  the  benefit  of  light  and 
a  air,  by  darkening  his  windows,  this  a£tion  lies  againft  the 
<c  wrong-doer." 

«  But 


1 
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9mry  v.  Pope.  cc  gut  to  maintain  thi«  action,  it  is  (aid  that  the  houfc  muft 
Cbo.JB1u.ai8.  «c  he  zn  ancient  houfe  \  that  is,  have  ftood  there  time  irame- 
u  morial ;  for  if  two  men  have  land  adjoining,  and  one  builds 
"  a  houfe  on  his  own  land,  and  makes  his  windows  look  into 
11  his  neighbour's  land,  though  his  houfe  may  have  ftood  thirty 
•  ci  or  forty  years,  yet  may  his  neighbour  build  an  houfe  on  bs 
u  own  land,  and  obftruct  the  other's  lights ;  for  cujus  eft  #aa 
"  ejus  ejl  ufque  ad  caelum,  and  it  was  folly  in  the  fir  ft  penoa  to 
"  build  fo  near  the  land  of  another/' 

Lewit  ▼.  Price.       But,  however,  in  an  action  for  flopping  and  obftru&ng 

ac^mm  the  Plaintiff's  ,iJ5hts»   Jufticc  IVfa**  kid,  That  where  as 
7  houfe  has  been  built  forty  years,  and  has  had  lights  at  the  euiff 

if,  if  the  owner  ot  the  adjoining  ground  builds  againft  them 
fo  as  to  obftruct  them,  an  action  lies ;  and  this  is  founded  oa 
the  fame  reafon  as  when  they  have  been  immemorial,  for  this 
is  long  enough  to  induce  a  preemption,  that  there  was  ori- 
ginally fome  agreement  between  the  parties :  and  he  faid,  that 
as  twenty  years  was  fufficient  to  give  a  title  in  ejectment,  os 
which  he  might  recover  the  houfc  itfelf,  he  faw  no  reaibawhj 
it  (hould  not  be  fufficient  to  entitle  him  to  any  eafcmeot  be- 
longing to  the  houfe. 


I  Lev.  ia2. 


Palmer  y.  2.  But  if  a  man  builds  an  houfe  upon  any  part  of  his  ova 

Fletcher.  land,  and  afterwards  fells  that  houfe  to  another,  neither  the 

vendor  nor  any  perfon  claiming  under  him  (hall  be  allowed  by 
any  erection  to  (lop  the  lights;  for  no  man  (hall  be  allowed  to 
do  an  injury  in  derogation  of  his  own  grant. 


9  Co.  58.  h.  3.  But  .where  a  man  has  fuch  ancient  mefliiage,  and  b  ; 

prefcribes  to  have  his  lights  uninterrupted,  no  contrary  pre- . 
fcription  to  ftop  the  lights  (hall  be  alledged  againft  it;  for 
each  being  fuppofed  to  have  exifted  from  time  immemorial, . 
the  latter  cannot  be  deemed  more  ancient  than  the  former. 

4.  u  It  fhould  feem,  that  where  a  man  builds  his  houfe 
u  near  a  ftreet,  he  is  entitled  to  all  the  privileges  of  an  ao- 
a  cient  mefluage." 

LcHer  t.  For  this  action  was  adjudged  to  lie  againft  the  commiffionen 

Moxon  3c  at     for  paving,  for  raifing  the  ftreet  fo  high  as  to  obftruft  the  plat** 
3  Rk!£  4Rf*      tfBF*s  tights  and  windows  \  for  the  ground  of  the  ftreet  being 
014*8.  C.6*'    appropriated  to  the  public,  excludes  the  idea  of  folly  in  build- 
ing near  the  ground  of  another,  and  clofe  to  the  ftreet  is  the 
moft  proper  Situation. 

9  Co,  58.  5-  But  railing  a  wall  to  obftruct  a  frofpecl,  or  in  anywife 

to  prevent  it,  is  not  actionable,  for  it  only  deprives  the  party 
of  a  matter  ofpUafure,  and  abridges  him  of  nothing  either 
nfeful  or  ncceuary. 

6.  Are- 
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6.  A  recovery  of  damages  in  this  a&ion  does  not  difcharge  WeftUorn  y. 
the  nuifance ;  for  every  continuance  of  it  fubje&s  the  offender  ^d^\  z 
to  a  new  action,  and  therefore  a  perfon  may  recover  damages  ^j^o,,,  ±q**' 
for  a  nuifance  to  an  houfe  which  commenced  before  he  came  3.  C. 

into  poffeflion,  if  it  exifted  when  he  entered. 

Therefore  where  the  plaintiff  recovered  damages  againft  Rofcwcll  ▼. 
the  defendant  for  a  nuifance  to  his  houfe,  and  the  defendant  ?Tr*  , 
afterwards  under-let  it,  and  this  adion  was  for  a  continuance       '  4 
of  the  nuifance  after  the  under-leafey  it  was  held  well  to  lie; 
for  as  he  was  before  liable  to  an  a&ion  for  the  continuance, 
he  fhould  not  difcharge  himfelf  by  his  own  ad  of  under-let- 
ting; and  as  he  had  a  rent  in  coniideration  of  the  continuance 
of  the  nuifance,  he  ought  to  anfwer  for  the  damages  it  occa- 
fioned. 

So  alfo  may  an  aftion  be  maintained  againft  the  affignee  for  Rippon  ▼. 
a  continuance  of  the  nuifance ;  but  with  this  diftindtion,  that  £°wlei. 
where  the  whole  mifchief  has  been  done  to  the  plaintiff  by    ro'  *** 473# 
thefirft  erection,  there  the  a&ion  will  not  lie  againft  the 
affignee ;  but  where  the  continuance  occafions  a  new  nuifance, 
the  affignee  is  liable. 

7.  This  a&ion  may  be  maintained  by  the  leffee  for  year*y  Symondsv. 
for  obftruding  the  lights  of  an  ancient  meffuage,  grounded  Seybourne. 

on  the  prefcriptionj  notwithftanding  the  weaknefs  of  his  eftate ;  Cro* Car*  3 %s* 
for  the  prefcription  is  to  the  houfe,  not  to  the  perfon. 

So  alfo  may  he  in  reverfton  as  well  as  he  in  poffeflion  main-  JdTarv.Giffard. 
tainana&ion  for  a  nuifance,  by  obftruding  the  lights;  for  it  4  Burr.  1141. 
is  an  injury  to  the  inheritance  as  well  as  to  the  prefent  enjoy- 
ment; ana  each  may  have  his  own  a&ion. 

2.  A  fecond  fpecies  of  nuifance  to  the  houfe  coniifts  in 
over-banging  it,  or  building  fo  near  to  the  houfe  of  another      * 
that  the  water  fells  off  his  roof  on  that  of  his  neighbour,  and 
thereby  injures  and  rots  it. 

Of  the  fame  nature  alfo  was  the  cafe  of  putting  up  a  fpout,  Reynolds  v. 
which  conveyed  the  water  into  the  premiffes  of  the  adjoining  Clark, 
neighbour :  this  was  a  nuifance,  and  actionable.  x  StrE  *34* 

3.  A  third  fpecies  of  nuifance  to  the  houfe,  is  by  infefting  w».  Aldred's 
it  with  bad  and  noifome  fmel/sj  fo  as  to  make  it  unwholefome  <*&• 

to  refide  in;  but  this  falls  under  the  firft  head  of  Injuries  to  9  C°-  Sh «• 
the  Perfon,  3 


2.  Of 
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i.   Of  Nuifance  to  the  Land. 

i  Roll.  Ab.  89.  1.  u  if  any  perfon  ereflts  a  fmelting-houfe,  or  works  for 
Rex  v  White.  «c  making  aquafortis*)  or  fuch  like,  the  vapour  and  (hake  if 
1  Borr.  cc  which  fpoils  the  grafs  or  corn9  or  injures   the  cattle  of  fetf 

(c  neighbour,  it  is  a  nuiiance  to  the  land,  for  which  this  ac- 

€C  tion  lies." 

Weftbrown  ▼.        2.  If  a  perfon  [offers  the  ditch  adjoining  to  his  neigUmfi 
Mordaunt        land  to  become  foul,  or  throws  ft  ones  or  rubbifh  into  it,  whid 
Cro.  Elii.  191.  caufes  it  to  overflow,  and  fo  injures  the  land,  this  aSion  w3 
lie  for  the  injury. 

Brown  ▼.  Beit.  3.  So,  if  a  perfon  who  has  a  right  to  a  Jlream  tfisdtr 
%  Wilf.  174,  running  to  his  land>  or  mill,  and  another  perfon  turns  rf;  or  if 
that  perfon,  having  a  right  to  the  ufe  of  it  in  a  certain  pro- 
portion* varies  from  that  proportion^  trefpafs  on  the  cafe  w2 
lie  againft  him.  As  in  this  cafe,  where  the  defendant  pre- 
ferred to  have  water  from  a  certain  water-courfe,  ruaoin^ 
through  the  plaintiff's  ground,  to  two  pits  on  his  ground,  fcr 
watering  his  cattle,  it  was  adjudged  that  an  action  lay  fir 
deepening  and  widening  thofe  pits. 

JLmtrei'icafe.        But  where  a  man  has  by  prefcription  a  right  to  a  ftreamcf 
4 Co.  84.         water,  he  may  vary  the  ufis  to  which  it  is  applied;  as  wb« 
formerly  there  were  fulling-mills,  he  may  alter  them  tocofa- 
mills,  if  he  does  not  alter  the  quantity  of  the  water. 

Bowlfton  t.  4»  Another  jnjurv  to  the  land  is,  If  a  man  fuffers  fitch  1 

Hardy.  number  of  conies  on  his  land  that  they  go  in  on  that  of  his  *$• 

Cro.  Elii.  547.  bour^  and  Jpoil  //,  and  yet  for  this  no  action  will  lie,  for  they 
5  Co.  104.  wre  animals  fera  natuney  in  which  he  has  no  property.  #£ 
*C*  pofi. 

Some  ▼.  Note*)  That  where  a  nuifance  is  done  to  the  land  of  two 

Barwtfh.  tenants  in  common,  they  (hall  join  in  this  a&on;  for  its 

Cro.  Jac  131.   perfonal,  and  concerns  the  profits  of  die  land. 

5.  Another  injury  to  the  land  for  which  tnis  aftion  is  main- 
tainable is,  for  not  keeping  the  fences  in  repair^  by  which  a  j 
party  is  injured. 

Cbeetham  ▼.  And  fuch  action  muft  be  brought  againft  the  occupier  of  & 

Hampfon.  lana\  arid  will  not  lie  againft  the  owner  of  the  inheritance 

4  Term  Rep.  wno  js  not  himfelf  in  poffeffion;  for  the  landlord  cannot  ft 

*  deemed  a  wrong-doer  for  the  Jiegled  of  his  tenant 


6.  "  Another  injury  to  the  land  for  which  this  *Bkn  &W 
u  is  againft  a  par/on  or  impropriator  for  rut  taking  aaq^  ** 
M  titbesj  which  by  lying  on  die  grafs,  rot  and  den^it." 


B* 
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'  But,  i;  a  A  frarfon,  or  Impropriator  h  not  obliged  to  take 
!*  away  the  tithes  till  they  are  all  fit  m :  So  that  no  fcftion 
u  will  lie  till  then,  except  there  is  a  cuftom  to  the  contrary." 

For  where  the  aftion  was  brought  for  not  taking  away  of  Furneaux  ▼♦ 
Kttes  fy  degrees  as  cut,  the  thheS  being  fo  fet  out,  grounded  "utchin£ 
on  a  cuftom  fo  to  take  them,  it  was  refolved,  x.  That  it  was   ow?'     7' 
not  fufficient  to  eftablifh  this  mode  of  tithing,  that  the  for- 
mer parfon,  fifty  years  ago,  had  fo  taken  the  tithes :  2.  Nor 
ftlatTuch  mode  was  the  cuftom  'of  adjoining  farifbes;  thoagh  It 
ha4  been  otherwrfe  'if  it  had  been  the  cuftom  of  the  whole 
county. 

2.  «*  Where  the  tithes  are  fet  out,  no  notice  by  the  com*-  3  Burr.  189a* 
tt  monlaw  is  tiecefiary ;  but  it  is  required  by  the  ectlefiafticdl 
*  law:  And  this  notice  is  cften  required  by  cuftom ;  in  which 
K  cafe  -it  is  good."  < 

* 

For  where  thisaftion  was  brought  againft  the  plaintiff,  Butler  ▼. 
»ho  was  impropriator  of  tiflies,  for  not  fetching  away  the  Hcathby. 
tithes  within  a  reafonable  time  after  being  fet  out,  the  defen-  3  Burr.  1891. 
hnt  refied  on  the  cuftom  of  theparifh,  that  notice  (houlil 
>e  given  to  flie  owner  of  the  tithes,  of  the  fetting  of  them 
Hft,  which  in  this  cafe  had  not  been  done:  the  cuftom  was 
fcldtobe  a  good  and  reafonable  one;  and  the  defendant  hail 
udgment. 

Thefe  are  the  moft  material  cafes  falling  under  thehead  of 
^uifance.  I  fliall  now  confider  Injuries  to  incorporeal  here- 
Ikaments  under  this  head, 


a.   OT   DISTURBANCE. 

i  •  Of  Difturbance  of  Ways. 

I-  u  If  a  perfon  has  a  right  to  a  private  way  over  the  land  Cantrd!  ▼. 
of  another,  and  that  way  is  obftru&ed  or  {hut  up,  the  per-  Ch,,rc*1: 
fon  having  fuch  right  may  maintain  for  fuch  obftru&ion  an  £"'$$.      4* 
a£tion  on  the  cafe."  5.  p. 

2.  This  right  of  way  arifes,    1.  From  the  grant  of  the  Finch's  Law, 
wner  of  the  foil :  2.  From  prefcription,  which  fuppofes  an  ^3-    # 
riginal  grant:  3.  From  operation  of  law;  as  where  a  man  Co*    ,u'  5  ' 
rants  a  piece  of  ground  in  the  middle  of  his  field,  he  tacitly 
ives  a  right  of  way  to  it,  as  neceflary  to  its  enjoyment. 

So  where  a  man  having  four  clofes,  fold  three  of  them,  Clark  v  Cogg. 
id  referved  the  middle  one,  without  any  faving  of  a  way  to  Cro.  Jac.  170. 
,  and  there  was  none  but  over  the  clofes  he  had  foH ;  it  was 

T  t  refolvedj 
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refolved,  That  the  law  referred  to  him  a  right  of  way  to  id 
over  thofe  he  had  fold. 

As  to  the  firft:  "  Conftant  and  uninterrupted  triage  oft 
"  way,  though  not  going  the  length  of  prescription,  ftafl 
"  carry  fuch  a  prefumption  of  a  grant,  as  to  give  a  good  and 
cc  yjjij  way  over  the  [gndt  of  another," 

KcymCT  t.  por  where  in  an  a&on  for  obftru&ing  a  war,  the  plaintiff 

H^SSd  P«>ved,  that  one  Fowler  was  feifed  both  of  plaintiff's  to* 

Sumner  mcnt  ***&  °f  *e  defendant's  dofe;  and  in  1753  had  conTcpl 

Afisct  17*9,     to  the  plaintiff  die  tenement,  with  all  ways  therewith  mod 

BuUcr  N.  P.    and  that  this  way  had  gone  with  the  tenement  as  6r  back  * 

74<  memory  could  go:  the  defendant  produced  a  fubfifting  b  h 

for  three  lives  from  FcwUry  made  in  1723,  by  which  hedei 

mifed  the  field  in  queftion  in  as  ample  a  manner  as  oneA^ 

a  former  tenant  had  bad  it;  and  in  this  leafe  there  was 

ception  of  a  way  over  the  clofe.    Juft.  Totes  held,  That 

the  leafe  without  the  refervation  of  way,  that  it  was 

and  fo  could  not  pafs  under  the  words  all  ways  in  the 

ance.    But  as  the  defendant's  leafe  had  by  30  years . 

the  plaintiff's  conveyance,  and  the  way  had  been  ufed 

time,  that  was  fufficient  to  afford  a  preemption  of  a 

licence  from  the  defendant,  fo  as  to  make  it  a  way 

ufed  at  the  time  of  the  conveyance,  and  then  the  \ 

reference  would  operate  on  it,  and  the  way  pafs* 

As  to  the  fecond :  "  But  where  a  way  is  claimed  by  [ 
u  fcription,  if  a  grant  of  it  appears,  the  prefcriptioR  is  1 
"  ceflarily  at  an  end,  and  mere  ufage  after,  gives  no  rigbt'J 

Rex  T.Hodibo.      For  where  in  cafe  for  flopping  a  way,  die  plaintiff  | 
%  Sin  909.      it  to  have  been  a  way  as  far  back  as  witnefles  could  rcmc 
but  defendant  producing  a  leafe  made  of  this  way  far  56  j 
that  it  qiigbt  be  i  paflage  during  that  time,  which  term 
expired  A  D.  1728,  fome  years   before  this  adion 
brought;  the  Chief  Juftice  held,  That  the  leaving  the  \ 
open  for  a  few  years  after  the  term  ended,  was  not  fuf 
to  make  it  a  gift  to  the  public. 

Sutty  ▼.  Pig*.      u  But  though  a  peribn  may  have  a  good  right  of  way, 
Latch.  153.       «  that  fliall  be  deftroyed  by  unity  of  pofTeffion,  unlets  it  i 
Poph.  i;».        cc  a  neceflary  one,  and  then  it  fhall  not." 

11H5.4.  As  if  A.  feifed  of  Blackacre,  and  C  of  Whiteacrey  and  i 

Year  book.       has  a  right  of  way  over  Whiteacre  to  Blaciacre^  and  Ax" 
aIshl"  3  aL      w*^8  purchafes  Wbiteacre^  the  right  of  way  is  cxtinft: 
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if  A.  afterwards  enfeofls  another  perfon  of  JVhiteacre^  the 
fevering  of  the  pofleflion  does  not  reftore  the  right  of  way, 
if  no  refer vation  nor  grant  is  made  of  it;  for  a  right  6f  way 
lying  in  grant,  juid  being  once  extinft,  by  grant  only  can  it 
be  revived* 

2.  A  fecond  fpecies  of  difturbance  for  which  this  a&ion 
lies,  is  for  a  difturbance  of  the  right  of  common. 

But,  i.  The  ground  of  this  action,  as  far  as  refpe&s  the  Robert  Miry'* 
commoner  is,  that  he  is  deprived  of  his  common,  fo^that  he0*^ 
cannot  enjoy  it  in  fo  ample  a  manner  as  he  is  entitled;  and*  c#*  "*• 
therefore  if  the  trejpafs  be  jo  finally  that  the  commoner  has  not 
any  or  a  trivial lofsy  this  action  will  not  lie  for  him;  but  the 
lord  may  have  trefpafs  immediately  for  any  injury. 

2.  The  commoner  has  no  property  in  the  foil,  far  that  ftill  i  Bnrr.  26$. 
remains  in  the  lord,  who  may  exercife  any  aft  of  ownerfhip  B*ikw*. 
which  does  not  detraft  from  the  commoner's  right  of  com-  ^*^i*  8  6 
mon :  As  he  may  put  conies  on  the  common,  and  the  com-*  r°*  7  * 
oioner  cannot  deftroy  them,  or  fill  up  their  burrows. 

But  if  they  increafe  fo  faft,  and  infuch  numbers  as  to  de-  Cooper  ▼• 
ftroy  the  common,  the  commoner  Can  have  this  a&ion  againft  MarflnU. 
the  lord,  on  the  ground  that  he  cannot  enjoy  his  common  in  x  Bwt'  **°: 
fo  ample  a  manner,  &c. 

3.  Turning  an  ancient  watertourfe  is  another  injury  for  Vernon  ▼. 
which  this  a&ion  lies.  Goodrich. 

I  Sera.  5. 

4.  A  third  fpecies  of  difturbance  is,  that  to  the  right  ©F 
holding  fairs  or  markets* 

If  any  perfon  is  entitled  to  hold  a  fair  or  market,  and  another 
perfon  lets  up  another  fair  or  market  fo  near  to  the  former  as 
to  prejudice  its  cuftom,  this  a&ion  lies  for  the  injury. 

1.  "  But  to  fupport  this  adion,  it  muft  appear  that  the  Hale  on' 
plaintifPs  fair  or  market  was  the  elder  one,  for  otherwife  he  *• N-  *•  **4- 
is  himfelf  the  wrong-doer." 

2.  It  is  fufficient  to  make  it  a  difturbance,  that  the  fecond  Bnuftoi^Lfr.*. 
fair  or  market  is  ere&ed  within  feven  mites  of  the  former;  that  **■*?•  **• 

is,  one  third  part  of  a  day's  journey,  reckoned  at  20  miles; 
for  fo  the  day  being  divided  into  three  parts,  he  has  one  third 
to  go,  one  third  to  return,  and  one  third  for  his  bufinefs. 

3.  "  So  if  the  fecond  fair  or  market  is  held  on  the  fame  daj 
<c  with  the  former?  it  is  a  difturbance;  and  even  if  h.-ld  on  a  • 

different  day  it  may  be  a  difturbance.** 

Tt  %  Ai 
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Yard  t.  Ford.        A*  where  the  plaintiff  declared  generally  that  he  was  fa'fcd 

ilHtV/3"    *f  a  ^MU*ct»  and  that  thc  ^fcn^wt  M  erefted  another, 
8#  c*#  **  *      jwifbout  any  lawful  warrant,  within  (even  miles  of  his  mar- 
ket.   Exception  was  takfcn  in  arreft  of  judgment,  tint  the 
plaintiff  had  not  faid  that  it  was  on  the  fame  day;  but  it  was 
over-ruled,  particularly  it  being  after  a  verdid. 

4.  A  fourth  fpecies  of  difturbaiice  is, 

Corjtonr.  If  a  man  is  entitled  by  prefcriptioh  to  have  all  flie  corhrf 

u£*^         the  tenants  of  a  certain  manor  ground  at  his  miffy  this  aSicc 
ft         *  115.    jjcg  ag^inft  jmy  0f  the  tenants  who  carries  his  corn  elfetfhee 
to  be  ground. 

Cortv.Birbeck.  And  a  cuftom,  "  That  all  the  inhabitants,  tenants,  id 
Dongl.  438..  .  rcfiants  within  the  manor,  (hall  grind  all  .their  corn,  grain, 
and  mal^  which  by  them  or  any  of  diem  fhould  be  ufcd  or 
Jpent,  ground  within  the  manor,  and  ground  at  the  plaintiff's 
.mill,  and  not  elfewhere,"  is  a  good  and  legal  cuftom:  and  a 
bill  filed  in  the  Exchequer,  wherein  the  occupier  of  the  mft 
was  plaintiff,  and  fomc  of  the  inhabitants,  reliant  within  & 
manor,  were  defendants,  in  which  an  ifluc  was  directed  to 
try  the  cuftom,  is  good  evidence  in  an  a&ion  on  the  cafe 

Bliflett  ▼.  Hart       5.  A  fifth  fpecies  of  difturbance  for  which  this  a£b*onfie$:  j 
Mich.  18  G.  %.  If  a  man  has  an  ancient  ferryy  and  another  fcts  up  a  new  ferrj  | 

Bull.  N  P  h'6  ncar  ltj.  *c  owner  ?f  *c  &*&  ferry  may  have  his  action  far  i 
'  the  injury,  in  drawing  away  his  cuftom.  I 

a  Roll  Ab.  140. .  For  he  who  has  an  ancient  ferry  is  compellable  by  few  to 
find  boats  fafc  and  fit  for  the  purpofej  and  if  he  does  nor,  be 
may  be  amerced :  ^nd  as  thc  law  therefore  impofes  fuch  a 
burden  on  him,  it  will  protect  him  jn  the  exclufive  and  ubb- 
terrupted  enjoyment  of  fuch  right.  And  therefore  where  ik  | 
law  has  impofed  no  fuch  obligation,  it  gives  no  fuch  exchifive ! 
right.  J 

»Ro!l  Ab.107.      As  if  a  man  fets  up  a  new  mill or  Jibsol  in  the  neighbour*  : 
Hale  on  hood  of  an  ancient  one,  an  a£ion  will  not  lie,  though  a  fa*  \ 

]•'.  N.  £.  184*    mage  may  from  thence  accrue  to  the  former  mill  or  fchod; 
-    for  fuch  rival  (hip  is  of  public  benefit  and  advantage,  and  it  tf 
damnum  abjq.  injuria. 

"  But  where  a  ferry  is  claimed  by  prefcription,  thc  ovma 
"  fhall  only  have  his  actions  for  dirtR  injuries  to  bis  right." 


Tripn  ▼.  Frank  '  For  where  the  plaintiff  claimed  as  leflee  of  the  ferry  fr 
4  Term  Rep.  ^  JCingJlon  upon  Hull  to  Barton^  and  brought  his  a&ion  Rir 
66$.  incroachment  on  his  right}  it  was  proved  that  the  defendant 

1  *  wk 
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who  was  owner  of  a  market-boat  belonging  to  Barrow^  a 
place  two  miles  lower  down  the  river  than  Barton^  'had  at 
Afferent  times  ferried  aver  perfons  to  Barton  \  that  there  was  a 
daily  ferry  between  Kingjlon  and  Barton^  but  that  the  ferry- 
man was  not  obliged  to  provide  boats  to  any  place  but  Barton  \  it 
w&s  adjudged,  That  the  a&ion  would  not  lie,  for' the  pre- 
scription went  only  to  carry  perfons  over  to  Barton^  and  could 
not  be  extended  to  the  carrying  perfons  to  a  cjifferent  place, 
unlefs  that  was  done  colourably  and  fraudulently  to  prevent 
the  ufe  of  the  regular  ferry,  as  by  landing  the  paflengers 
within  a  fhort  diftance  of  the  regular  ferry.  * 

6.  "  Another  fpecies  of  difturbance  for  which  this  action 
?'  is  given  is,  if  a  perfon  having  a  right  to  fit  in  a  particular 
"  pew  in  a  church,  is  difturbed  therein,  his  remedy  is  by 
"  action  of  trefpafs  on  the  cafe." 

This  right  to  fit  in  a  particular  pew  of  a  church  arifes  GiW>-  Codtx. 

Either  from  prefcription,  as  appurtenant  'to  a  mefliiage  from  1%u 
eeping  it  in  repair",  or  from  a  faculty  from  the  ordinary;  for 
in  him  is  the  difpofition  of  all  the  peWs,  except  thofc  cfaimed 
by  prefcription. 

As  therefore  the  difpofition  of  the  pews  is  prima  facie  in  Stocks  y.  Booth, 
the  ordinary,  in  cafe  of  any  difturbance  in  the  enjoyment  of l  ^erm  ReP* 
jfoe  pew,  the  plaintiff  muft  make  out  his  title  either  againft  4 
the  ordinary  or  againft  a  wrong-doer,  by  (be  wing  his  title  by 
prefcription  to  the  pew,  as  appurtenant  to  a  mefluage,  en: 
under  a  faculty  from  the  ordinary.  "  ■ 

But  there  feems  this  difference;  that  where  the  ad  ion  isKenricky. 
againft  a  Jlranger  for  a  difturbance,  the  plaintiff  need  not  Tayl°r« 
ftate  nor  prove  repairs^  it  is  fufficient  to  lay  his  title'  gene-  l  W      * 
rally,  as  appurtenant  to  a  meffuLXge.     But  where  the  aftion  is 
againft  the  ordinary^  he  fhould  (hew  both  prrfcription  as  ap- 
purtenant to  a  mefluage  and  repairs ;  for  in  this  Cafe  the  plain- 
tiff declared  on  his  right  to  the  pew,  as  appurtenant  to  an 
ancient  mefluage,  and  that  he,  CSV.  had  ufed  to  repair  it,  but 
no  repairs  were  proved;  and  the  firft  was  held  to  be  fufficient, 
the  defendant  being  a  ftranger. 

But  an  uninterrupted  pofTeffion  for  fixty  years  will  not  give  Stocks  y.  Booth, 
a  tide,  if  neither  a  faculty  or  prefcription  appears.  mt** 

It  feemed  in  this  cafe,  that  the  declaration  ought  to  ftate  Buxton  y. 
repairs;  but  that  the  want  of  it  would  be  cured  by  a  verdict.  Ba*cman' 

1  Sid.  20I. 

7."  The  laft  fpecies  of  difturbance  which  I  fhall  confider,  s.c. 
is  that  of  Offices. 

1.  If 
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Zcrl  of  Moor  i.  If  any  perfon  has  a  title  to  any  office,  from  whence  fees 
ague  ▼.  Lord  or  j^ffo  arc  derived,  and  he.  is  difturbed  in  that  office,  be 
a  Venc'171.     &*"  have  an  action  on  the  cafe  for  fuch  diftuibance. 

Harvey  ▼.  But  the  plaintiff  in  fuch  a&ion  muft  fhew  that  it  was  n 

c^Sk  a      °*cc  in^  and  had  fees  annexed  to  it:  for  if  an  office  is  not 

•  ***•  ***'  of  that  nature,  there  is  no  injury;  and  fo  no  action  will  lie. 

Whitchurch  t.  2.  The  principals  of  the  fever?)  offices  belonging  to  the 
•^f*  courts,  have  not  a  power  of  turning  out  their  clerks  at  pb- 

1  74'  fare,  unlefs  in  cafes  of  mifbehaviour  or  mifcondu£k:  and  a 
this  cafe  an  a&on  on  the  cafe  was  adjudged  to  lie  againft  the 
defendant,  who  was  cuftos  trevium>  at  the  fuit  of  the  pJaintili 
who  was  one  of  the  undcr-clerks,  and  turned  out  of  his  cm* 
ployment  by  the  defendant  his  principal,  without  any  fufficient 
realon  or  fault. 

4.    INJURIES     TO     PERSONAL    RIGHTS,     NOT     PROPIUT 
REDUCIBLE    TO    ANY  OF    THE    FOREGOING    HEADS. 

Thefe  injuries  may  be  divided  into,  1.  Such  as  affefl  a 
man  (landing  in  fome  relation  to  others:  2.  Where  there  a 
no  relation. 

Injuries  affecting  a  man  as  (landing  in  feme  relation  to 
others,  may  be  divided  into  fuch  as  afred  him  in  the  feveji 
relations,  I.  Of  an  hufband:  2.  Of  a 'father:  3.  Of  a 
mafter. 

1.  Of  Injuries  iaffe&ing  a  Man  ip  the  Relation  of 
an  Hufband. 

I.  <c  If  any  perfon  entices  away  the  wife  of  another  U  he 
«  apart  from  him,  without  Sufficient  caufi^  the  hufband  nay 
«  have  mis  action' for  the  injury."  ' 

irinftnwe  r.         As  where  the  plaintiff  declared  that  his  wife,  unlawfully 

Greenbank.       and  without  his  confent,  had  departed  from  him  and  lived 

Mich  i9G-^apartj  during  which  time  a  considerable  real  and  perfooal 

Ml.  N.  P.  7S.  eitate  had  been  devifed  to  her,  to  her  fole  and  feparate  ufc, 

and   that   thereupon    fhe   was    defirous    of  returning,  and 

again  cohabiting  with  him,  but  that  the  defendant  enticed 

her,    and    perfuaded    her    to   continue    abfent;    by  wbkfc 

means  foe  continued  abfent  till  her  death,  whereby  he  loi 

the  comfort  and  fociety  of  his  wife,   and   the  advantage 

he  ought  to  have  had  from  fuch  a  real  and  perfonal  eftate: 

after  a  verdift  for  the  plaintiff,   and  jocfoi   damages,  it 

was  moved  in  arreft  of  judgment,  that  this  was  an  adwc 

prima  impreffionis;  but  the  court  laid  that  every  adion  ca 
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the  cafe  was  in  itfelf  a  novelty:  No  action  lies  without  da- 
mages, and  the  per  quod  will  not  be  alone  fufficient,  except 
the  aft  done  be  unlawful:  but  though  a  bare  enticement  will 
not  be  fufficient  nor  actionable,  yet  the  jury,  under  the  direc- 
tion of  the  Judge,  are  judges  of  the  legality.'  And  as  re- 
ceiving thefervant  of  another /water  is  a  ground  for  an  action, 
a  fortiori  it  is  fo  in  the  cafe  of  an  hufband :  and  injuries  that 
are  within  the  nature  of  Spiritual  cognizance,  if  attended  with 
temporal  damages,  are  actionable, 

2.  If  in  confequence  of  an  enormous  battery  of  his  wife,  Grey  y;Lhrefey. 
or  any  other  bodily  injurytlone  to  her,  the  hufband  is  depriv-  C*0*  J***  *01- 
ed  of  her  fociety  and  afliftance,  he  may  have  a  particular 
action  for  the  injury,   and  declare  for  a  per  quod  fervitium 
emifit, 

And  the  ground  of  the  action  being  the  lofs  of  the  wife's  Hyde  ▼. 
company,  not  the  injury  to  the  wife  herfelf,  the  need  not  join  s^fi*** 
in  the  action.  Cro#  ***  53*' 

a.  Of  Injuries  to  a  Map  as  (landing  in  the  Relation 
pf  a  Father, 

1.  An  action  will  lie  at  £he  fuit  of  the  father  yir  getting  his  Tuliidge  t. 
daughter  with  child.  Wade, 

6  3  Wilf.  it. 

But  the  daughter  (hould  be  at  the  time  refident  in  her  fa-  PoftlethwmyteY. 
ther*s  houfe,  or  the  action  will  not  lie,    In  this  cafe  Lord  p»rk»- 
Mansfield  held,  That  fhe  (hould  be  under  the  age  of  21  years  j %  B^*  "7i# 
but  in  the  cafe  of  Tuliidge  v.  Wadex  it  was  hejd  to  be  nqo\>? 
jeclion,  the  daughter  being  above  that  age. 

And  the  point  was  exprefsly  decided  in  this  cafe,  that  the  Benoet  r. 
action  lay  though  {he  was  above  21  years,  and  that  no  con-  AUcott, 
trad  of  (firing  need  be  pjroved,  if  (be  in  any  way  appeared  to  \^fm  Rcp* 
have  acted  as  a  fervant,  *    * 

But  note,  This  offence  is  properly  fued,  not  in  this  action, 
but  in  trefpafs  vi  &  armis,  the  father  considering  the  daugh- 
ter as  his  fervant,  and  declaring  for  an  aflault  with  a  per  quod 
fervitium  amifit.^  But  the  cafes  are  inferted  here  for  the  fake 
of  uniformity;  and  it  feems  doubtful  whether  this  action 
would  not  lie,  it  being  an  act  unaccompanied  with  force,  an4 
the  damages  being  given  for  the  confequential  injury,  the  lofs 
of  reputation,  &c.  to  the  family.  This  was  recognized  in 
the  cafe  above  of  Tuliidge  v.  trade*  where  it  was  attempted 
to  fet  afide  the  verdict  for  excefSve  damages. 

And  per  Buller^  Juft.  2  Term  Rep.  167.  an  action  merely 
for  debauching  a  man's  daughter,  by  which  fhe  lofes  her  fer- 
vicc,  is  an  action  on  the  cue.    Vide  2,  Ld.  Raynu  1032. 

??  A 


6tf 


TRESPASS  Otf  T0E  CASE, 


Gray  v.  Jeffries,      2.  A  father  cannot  maintain  thjs  a&ion  for  m  exaffitpe  kt- 
•"  EJl1'  5S'    tery  of  bis  fori)  and  the  fubfeqijent  injuries  arifing  from  it,  0 
that  he  could  not  marry  him  as  before. 


Harobleton 

▼.  Vere. 

ft  Stand.  169. 


Winch  51. 
F  N.  B  390. 


Fawcett  r. 
Beavret,  - 

ft  Lev.  68. 


Aldridgc  v. 
Hart.  I6wp. 
54- 


3.  Of  Injuries  to  affeft  ?  Man  9s  ftaading  in  the 
Relation  of  £  Matte*. 

|.  If  any  perfon  inveigles  away  thefexvant  or  apprentice  if 
another,  and  prevails  on  him  tp  quit  his  fbrvjee,  it  is  an  injuij 
for  which  this  adion  lies, 

Butinfuch  cafe  tfre  perfon  hiring  mu&haue  noik§%  thattk 
fervant  was  then  in  the  fcrvice  of  another,  and  not  difenart- 
cdj  for  otherwife  he  might  hire  the  fervant,  ignorant  of  ibe 
circumftances,  and  fo  would  do  no  injury,  unlefs  after  notice 
he  refufed  to  difcharge  him, 

•  For  it  is  no  excufe  for  the  defendant,  who  has  hired  Ac 
plaintiff's  fervant,  to  fay  chat  he  did  not  entice  him  auxj*  hit 
that  the  fervant  came  away  of  his  own  accord,  and  hired  with 
the  defendant,  if  the  defendant  had  notice  that  the  fervaatk) 
fo  deferted  the  plaintiff's  fervice,  and  yet  he  ft  ill  retained  him. 

2.  A  journeymen  in  ^\\y  trade  is  a  fervant  while  in  the  em- 
ployment of  the  mafter-tradefman;  and  an  a£bion  lies  for  en- 
ticing him  away,  even  though  fuch  journeyman  worked  00)7 
by  the.piece,  .and  for  no  certain  time. 


a  Black  Rep! 
387.  s.  c 


Bind*.  Raa&U,  3«  But  where  a  perfon  was  fo  hired  to  work  at  a  trade  fcr 
3  flurr.  1345.  a  limited  time,  under  a  penalty  not  to  difcover  the  fecrcts  rf 
his  matter's  trade,  but  having  quitted  his  place,  the  majftr 
fued  bim,  and  recovered  the  pena.ty ;  this  was  held  to  difchirge 
the  fecond  mafter  from  an  acTion  for  hiring  him,  the  pciWtj 
being  deemed  full  famfa&ion  for  the  Ic-fs  of  fervice. 

4.  Ci  In  general,  if  by  any  injury  received  from  any  perfrr, 
cc  a  fervant  is  dijabled  in  his  fervice,  the  mafter  may  reccve: 
u  damages  forju.b.lofs  of  fervice,  by  this  action/* 

1  Roil.  Abr.  88.      As  if  a  perfon  digs  a  ditch  in  the  highway,    in  which  a 
"  man's  fervant  falls  and  breaks  a  limb,  the  mafter  may  recover 
in  this  aclion  for  the  injury  fcr  the  lofs  of  fervice  j  and  foof  j 
Other  injuries  of  the  fame  kind.  ! 

Z.  Of  Injuries  to  Perfonal  Rights  which  a  Perfoi 
may  receive,  without  Relation  to  others. 

1.  "  If  any  perfon  (lands  candidate  for  any  ekftire 
"  office,  and  the  returning  officer  refufes  bim  a  poll,  and  re* 

« turns 
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"  turns  another,  trefpafs  on  tjie  cafe  lies  againft  fuch  of- 
*  ficer."  *  ■       ' 

As  where  the  plaintiff  declared  that  he  was  candidate  for  Sterling  ▼. 
tfee  office  of  bridge-matter,  within  the  city  of  London,  and  Turner, 
that  the  defendant  as  mayor,  fhould  hold  the  poll,  and  that  he  \  y"n*t5°; 
refufed  4  poll  Jo  the  plaintiff;  the  plaintiff  recovered  in  this  s.  C. 
n&ion :  And  it  w^s  further  refolved,   That  it  need  not  be 
averred  in  the  declaration  that  the  plaintiff  would  have  been 
defled. 

2.  If  a  perfon  who  is  entitled  to  vote  at  any  ekflion  for  mem-  Afhby  v.  White 
kers  of  parliament,  tenders  his  vote  to  the  returning  officer^  S*^-  *9» 
which  he  refufes  to  admit  or  allow,  he  is  fobjedt  to  this  aftion 

at  the  fuit  of  the  voter.  For  per  Holt,  The  right  of  voting 
is  a  noble  privilege>  of  which  by  this  means  he  is  de^ 
prived. 

3.  If  any  returning  officer  holds  an  election,  or  is  called  Bagg's  cafe, 
jipon  to  make  any  return,  wherein  the  right  of  a  third  perfon 1 1  Co#  99  • 
h  concerned,  and  he  makes  a  falfe  return  to  fuch  writ  on  fuch 
ele&ion;  as  a  fheriff  of  members  to  parliament,  a  mayor  of 

a  corporation  to  a  mandamus  &c.  an  adlion  on  the  cafe  in 
thefe  inftances  lies  againft  them. 

Where  the  right  of  a  feat  in  parliament  has  been  decided  Pridcaux  v. 
brftvour  of  the  perfon  not  returned  by  the  returning  officer,  5*°rri8 
pr  where  it  could  not  be  decided;  as  where  the  parliament         so1' 
was  diffolved,   an  action  at  common  law  lies  againft  the  re- 
turning officer,  but  not  otherwife.     N.  B.   In  1   Wilf  127. 
fch.  J.  WtUet  denied  this  cafe  to  be  law.     Sed  quare. 

But  a  further  remedy  is  now  given  by  ftatute  7  &  8.  fV.  3. 
r.  7.  which  enads,  "  That  if  any  (heriff  or  other  officer 
tt  makes  a  falfe  return  of  members  to  ferve  in  parliament,  the 
u  party  injured  ( that  is,  he  who  fhould  have  been  returned) 
K  (hall  recover  double  damages  and  cofts." 

r.  An  action  lies  in  purfuance  of  this  ftatute  in  all  cafes  of  ^  Watkint 
1  falfe  return,  not  folely  where  there  has  been  a  refolution  °f  MMdlcton 
the  houfe  of  commons  deciding  the  right  to  the  feat.  j  wiif  u\. 

2  Stru.  217, 

2.  The  ftatute  is  not  merely  penal,  but  is  alfo  a  remedial  *  £• 
Mie;  on  which  ground  an  amendment  was  allowed. 

3.  By  the  fame  ftatute,  a  return  contrary  to  thelaft  refo-s.  C. 
lution  of  the  houfe  of  commons,  (hall  be  deemed  a  falfe  re- 
turn ;  and  fo  fubje&s  the  officer  to  this  adion.     And  by  §  3. 

1  return  of  more  perfons  than  are  required  by  the  writ  or  pre- 
rept  to  be  chofen,  in  like  manner  fubjec&s  the  returning 
officer. 

4..  As 
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ft  Black. 
Com.  Ill* 
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4«  As  to  the  cafe  of  mandamus^  the  return  was  formerly 
abfolute,  and  fo  an  abfolute  injury  was  done  to  the  party,  ad 
therefore  this  afiion  was  given  to  nim  for  redrefs ;  but  now  by 
ftatute  9  Ann.  c.  20.  the  party  may  traverfe  the  return,  and  is 
not  put  to  his  a&ion. 


ML  N.  P.  6a. 


in 


Note.  An  a&ion  for  a  falfe  return  muft  be  brought  either 
Middlefex  where  the  return  is,   or  in  the  county  from 


whence  it  is  made. 


2.  "  If  the  King  grants  a  patent  for  the  fole  ufe  of  uy 
u  invention,  and  the  patent  be  good  in  law,  an  afiion  fid 
'*  againft  any  perfon  for  infringing  it.'9 


i.  "If  the  a&ion  is  brought  by  die  patentee*  it  is  in 
"  bent  on  him  to  {hew,  lit,  That  the  invention  wa$  new; 
"  2dly,  That  the  fpecification  is  full  and  complete;  that  is, 
"  fuch  as  that  the  public,  after  the  term  of  the  patent  is 
"  expired,  may  have  the  benefit,  and  be  able  to  do  without 
u  further  inftrudions  the  thing  for  which  the  patent  is 
'*«  granted." 

ift.  The  invention  muft  be  new. 

This  is  under  ftatute  21  Jac.  i.  c.  3.  which  declares  al 
monopolies  to  be  illegal,  but  allows  letters  patent  for  faff* 
teen  years  for  the  fole  working  and  making  of  any  manner 
of  new  manufactures  within  the  realm,  to  the  true  mifafl 
inventory  fo  as  fuch  be  not  contrary  to  law,  mifchievous  tothe 
ftate,  by  raifing  the  price  of  commodities  at  home>  hurt  rf 
trade,  or  generally  inconvenient. 

And  as  a  grant  of  monopoly  or  patent  may  be  to  the 
firft  inventor^  by  flat.  21  Jac.  c.  3.  fo-if  the  invention  be  nm 
in  England,  a  patent  may  be  granted,  though  the  thing  was 
prac7ifed  beyond  fea  before ;  for  the  ftatute  fpeaks  of  new  *•* 
nufaflures  within  the  realm\  fo  that  if  they  be  new  here, 
it  is  within  the  ftatute;  for  the  a£  intended  to  encourage  new 
devices  uftful  to  this  kingdom,  and  whether  learned  by  tnwd 
or  by  ftudy,  it  is  the  fame  thing.. 

u  But  the  whole  of  the  machine  for  which  the  patent  is 
**  granted*  need  not  be  had." 

For  where  the  queftion  was,  Whether  an  addition  to  die 
old  ftocking-frame  was  the  fubjed  of  a  patent  ?  Lord  Afiajf 
Skt  Weftm.  X. field  ftj^  1  hat  if  the  general  queftion  of  law,  viz.  that  there 
177  '  £    can  be  no  patent  for  an  addition,  be  with  the  defendant,  tbt 

was  open  on  the  record,  and  he  might  move  in  arreft  of  judg- 
ment ;  but  that  that  objection  would  go  to  repeal  almoft  every 
patent  that  ever  was  granted :  there  was  a  verdid  for  the 
plaintiff,  ;ind  5061.  damaf* ;  which  was  acquiefced  in. 

Bat 


Xdgeherry  ▼. 
Stephens. 
a  SaJk.  447. 


Morrii  ▼. 
Branfon. 


Etill.N.  P 
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But  In  fuch  cafe  the  patent  muft  not  be  more  extenfive  than  Per  Bulk*  Tuft, 
the  invention;  therefore  if  the  invention  confifts  of  an  addi-  *£ ^k 
tion  or  improvement  only,  and  the  patent  is  for  the  whole  m^.  1785. 
machine  or  manufo&ure,  it  is  void.  Bull.  N.  p.  71. 

hftetit. 

2.  "  So  the  Jpecification  muft  be  full  and  complete  in  every  re- 
"  Jptfi*  as  the  public  are  to  have  the  benefit  of  the  difcovery 
"  at  the  expiration  of  the  patent/* 

On  zfcire  facias  to  repeal  a  patent,  four  ifliies  were  joined  Rex  v.  Ark* 
on  the  record :  ift,  That  the  patent  was  inconvenient  to  his  ^^y^ 
Majefty's  fubje&s  in  general :  2dly,  That  the  invention  at  the  ^  f^# 
time  of  granting  the  patent  was  not  a  new  invention  as  to  Bull.  N.  P.Vfc 
the  public  ufe  and  exercife  of  it  in  England:  3dly,  That  it  k#  •*&. 
was  not  invented  and  found  out  by  the  defendant:    4*hly, 
That  the  defendant  had  not  by  his  fpecification  particu- 
larly defcribed  and  afcertained  the  nature  of  the  invention, 
or  in  what  manner  the  work  was  to  be  performed*    It  was 
laid  down  by  Juftice  Buller j  ift,  That  a  man  to  intitle  him- 
iclf  to  the  benefit  of  a  patent,  muft  difclofe  the  fecret  and 
Jpecify  the  invention  in  fuch  a  way  that  others  of  the  fame 
trade,   who  are  artifts,  may  be  taught  to  do  the  thing  for 
which  the  patent  is  granted,   by  following  the  directions  of 
the  fpecification,    without  any  new  addition   or   invention 
of  their  own  :    2dly,    He  muft  defcribe  it  fo  that  the  public 
pay,  after  the  expiration  of  the  term,   have  the  ufe  of  the 
invention  in  as  cheap  and  beneficial  a  way  as  the  patentee 
nimfelf  ufes  it ;    and  therefore  if  the  fpecification  defcribes 
many  parts  of  an  inftrument  or  machine,  and  the  patentee 
ftmielf  ufes  only  a  few  of  them,  or  does  not  ftate  how  they 
are  to  be  put  together  and  ufed,  the  patent  is  void :  3dly,  If 
the  fpecification  be  in  any  part  materially  falfe  or  defective, 
fhe  patent  is  againft  the  law,  and  cannot  be  fupported. 

Therefore  in  a  cafe  for  infringing  the  patent  for  making  L»rfet  ▼. 
fted  trufles  for  ruptures,   the  patentee  in  the  fpecification  J?^^,^ 
emitted  what  was  very  material  for  tempering  the  fteel,  which  h.  1778.  "^ 
was  rubbing  it  with  tallow;  Lord  Mansfield  held  the  patent  Bull.  N.  P.  79. 
to  be  void. 

u  So  if  the  fpecification  is  in  any  refpect  ambiguous  or  un- 
*  intelligible ',  or  contains  matter  not  in  the  thing  for  which 
:<  the  patent  was  granted,  it  is  void." 

As  where  the  action  was  for  infringing  the  plaintiff's  pa-  Turner  r. 
tent  for  making  patent-yellow;  at  the  trial  three  objections  Winter.  ' 
were  taken  to  the  patent :  ift,  That  after  directing  that  lead1  Term  Rep, 
Ibould  be  calcined,   it  directed  another  ingredient,  namely, 
ninium  to  be  taken,   which  would  not  anfwer  the  purpoie, 
is  it  did  not  fay  whether  it  was  to  be  calcined  or  fufed,  and 
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Huntv. 
Pownnan. 
Cro.  Jac.  478, 


Kinlyfide  t. 
Thornton. 
%  Black*  Rep. 

SIiI. 

PhiUybrown 
v.  Ryland. 
X  Stra.  624* 


TR?SPAS|S  <W  TIJE  £4SE- 

by  reference  to  the  preceding  words  it  would  be  to  be  cal- 
cined, which  would  not  anfwfef,  as  fiifion  was  neceSary: 
idly,  That  it  dire&ed  any  kind  of  foffil-falt  t6  be  aids, 
whereas  only  one  kind  "of  foffil-falt,  namely,  fal  gem^  wooM 
anfwer  the  purpofe,  becaufe  it  muft  be  a  marine  faB  :  jSf, 
That  all  the  things  together  did  not  produce  the  effe&  ;  for 
that  the  patent  was  to  do  three  things,' but  this' produced  one 
only :  Thefe  were  held  to  be  decifive  objections  to  the-patent, 
ana  that  it  was  void. 

3.  This  a&ion  was  adjudged  to  lie  againft  the  defendant, 
who  was  the  leflee  for  years,  for  preventing  the  plaintiff  wbo 
had  the  reversion  in  fee,  from  coming  on  the  laiids  to  fee  if 
there  had  been  any  wafte  committed,  and  this  though  it  was 
not  (hewn  that  any  wafte  had  been  done. 

-  So  cafe  in  die  nature  of  wafte  lies  againft  the  tenant  for 
years,  whofe  term  is  expired,  though  there  was  a  ctveaantb 
ibe  leafs  not  to  commit  wafte. 

4.  This  a&ion  lies  at  the  fuitof  a  parifliioner,  for  txckdmg 
'bimfrom  the  veftry-rtnm\  but  it  muft  be  averred  that  theparift 
had  a  property  in  the  room,  and  a  right  fo  meet  there,  or 
otherwife  it  might  be  taken  to  be  the  defendant's  own  room, 
to  which  he  might  only  admit  whom  he  pleafed. 

5.  "  Where  any  confequential  injury  arifes  to  another 
iC  from  a  breach  of  truft,  the  remedy  is  by  adion  on  the 
*  cafe." 


Kettle  T.Hunt..     As  where  the  plaintiff"  declared  that  he  was  a  wheeler,  ad 
Mich.  47  poffefled  of  feveral  tools  relating  to  his  trade,  w'z.  an  ax,  Cfc 

Car.  2  C.  B.  and  by  licence  of  the  defendant  depofited  them  in  his  bode; 
Bull.  N  P.  78.  that  the  defendant  had  detained  them  after  requeft  for  two 
months,  whereby  he  loft  the  advantage  of  his  trade  for  that 
time ;  the  plaintiff  had  a  verdi& ;  and  it  was  moved  in  arrcft 
of  judgment,  that  the  a£tion  fhould  have  been  trover  or  de- 
tinue: But  the  court  held  the  adion  well  brought;  for  if  du 
plaintiff  had  his  goods  again,  detinue  would  be  improper; 
and  though  a  detainer  upon  requeft  is  evidence  of  converfion, 
.  yet  it  is  not  a  converfion,  and  the  demand  in  tbie  cafe  ba*g 
/pedal,  the  adion  ought  to  be  fo  too. 

"  For  it  is  no  objection  to  this  a&ion  that  another  will  lie 
"  for  the  fame  offence." 


Pitti  y.  Gaince       ^s  wncre  *e  plaintiff  declared  that  he  was  matter  of  * 
&  aj.  '  (hip,  which  being  laden  and  ready  to  (ail,  was  feized  by  the 

folk.  20.  d:fendants,  whereby  he  loft  the  profits  of  his  voyage;  it  was 

obje&cd 
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objected  that  the  a&ion  fliould  be  trefpafs  vi  et  armis;  but 
per  Hofty  tKe  plaintiff  declares  not  as  owner,  out  as  an  officer 
for  particular  lofs,  and  ifor  it  in  this  action  he  £hall  recover, 
though  he  might  have  had  trefpafs  on  the  pofleffion :  But  the 
Dlaintiff  does  not  declare  for  the  tort  itfelf  (the  feizing  of  the 
iliip)  bat  for  the  cGnfequential  injdry,  the  lofs  of  the  voyage. 

3;  Of  THE  PLEADINGS  AND  EVIDENCE. 

I.   OF    T&t   PLEADINGS    OK   THE    PA11T    OF    THE 
PLAINTIFF. 

i.  «*  The  declaration  in  this  adion  flibuld  ftate  the particular 
"  manner  in  which  the  injury  complained  of  has  been  com- 
"  mitted. 

:  For  where  the  a&ion  was  for  overloading  the  plaintiff's  Rigg*'  Clark, 
hoHe,  thereby  he  was  injured,  without  (hewing  how  he  was  C*°'  Eli*«  f94* 
overburthened,  the  declaration  was  for  that  held  to  be  bad. 

2.  u  Though  the  declaration  goes  for  a  longer  time  than 
u  the  injury  complained  of  entitles  the  plaintiff  to  a  remedy 
J*  for,  yet  if  he  is  fo  entitled  for  any  part  of  the  time  laid, 

14  he  fliall  recover  accordingly.  , 

As  where  the  plaintiff  declared  againft  the  defendant  as  sooth  y.  Jonet. 
parfoh,  for  not  taking  away  his  tithes  when  fet  out,  but  fuf-  1  Stra.  245. 
firing  them  to  lie,  to  the  inniryiof  the  plaintiff's  grafs,  front 
Augufl  the  2.0th  (the  day  when  the  grafs  was  tut)  t$  the  10th  of 
December  following:  though  the  declaration  demanded  da- 
mages from  the  time  of  cutting,  which  was  wrong,  as  the 
parfoii  was  not  obliged  to  take  the  grafs  away  till  it  was  made 
into  hay;  yet  for  part  of  the  time,  the  plaintiff  having  re- 
ceived an  injury,  he  fhould  recover  pro  tanto. 

3.  In  declaring  on  ejcapes>  if  the  party  efcaped  out  of  cuf-  Walker  ▼.- 
tody  in  Ejfexy  and  be  feen  abroad  in  HertfordJbirey  the  plain-  ^JjS^Vj 

tiff  may  lay  his  aftion  in  Hertfordjhire.  Bull.  N.  P.  6% 

And  if  the  plaintiff  declares  for  an  efcape  againft  the  de-  Miner  t. 
fendant  as  bailiff  of  a  liberty,  he  ought  to  fhew  that  the  de-  "^l^    _ 
fendanc  had  execution  and  return  of  writs. 

Inana£h'on  for  an  efcape,  it  mud  appear  that  the  committal 
was  of  recoord. 

For  where  in  an  a£tion  againft  the  marfhal,  it  was  laid  that  Wightman  y. 
the  prifoner  was  brought  before  Sir  IV.  Chapped  one  of  the  ™*lf*\lfL 
uftices   of  our  lord  the  King,  and  was  then  committed  to  * 

•  '  the 
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the  cuftody  of  the  marfhal,  at  the  fait  of  the  plaintiff,  onde~ 
mufrer  it  was  held  ill ;  for  it  did  not  appear  that  the  commit- 
ment was  of  record;  before  which  time  he  is  not  in  the 
marihal's  cuftody. 

Gold  t.  Strode.  If  an  executor  brings  a  feu  fa.  on  a  judgment  to  his  tdb- 
Carth.  140.  tor,  and  has  a  judgment  on  it,  whereupon  a  ca-fa~  iflbes,  aod 
die  defendant  being  taken,  efcapes;  in  the  declaration  againft 
the  (heriff,  the  plaintiff  may  declare  briefly  on  zfeuf*.  and 
judgment  thereupon ;  but  if  he  declares  that  he  fued  out  a-writ 
without  fetting  out  any  judgment,  it  is  an  incurable  fault. 


So  an  adminiflrator  may  maintain  an  a£bon  in  his  mm 
name  for  an  efcape  of  a  priioner,  who  was  in  execution  en  a 


BomiovflT. 
W»Iker. 

isITr^    judgment  obttined  by  himfelf. 


Green  v. 

Rennet. 

1  Term  Rep* 

6S6. 


Baftard  y. 

Bmftard. 

aShfir.Si. 


9  Co.  113. 


Atklnfon  r. 
Icaf.ltle. 
5  Wilf.  278. 


j  Wil£  i^o. 


4  Mod.  414. 


-  4.  Where  the  plaintiff  declared  againft  the  defendant,  m 
attorney^  for  negligence  in  not  figning  a  judgment  in  *  cavfc 
wherein  he  had  been  an  attorney  to  the  plaintiff,  and  having 
fet  out  in  his  declaration  the  writ  under  which  the  defendant  hi 
the  original  a&ion  had  been  arretted,  he  mifrecited  it;  k was 
held  to  be  fatal* 

5.  In  declaring  againft  a  common  carrier,  it  is  fumrientto 
declare  in  general  on  the  cuftom  and  undertaking,  whfaoot 
fetting  out  any  fum  which  the  plaintiff  was  to  have  paid  far 
the  carriage,  but  merely  ftating  it  "  for  reafonable  hire;0 
for  the  carrier  may  recover  on  a  quantum  meruit. 

6.  If  a  commoner  declares  againft  another  perfon,  whether 
commoner  or  hot,  for  an  injury  to  bis  common^  he  fhould  ftate 
the  offence  to  be  ct  That  his  common,  tarn  ampU  mod*  be- 
here  potuit  fed  proficutm fuum*  inde  per  totum  tempus  amfit\— 
for  fuch  injuries  only.&ay  be  have  an  a&ion. 

And  fuch  general  declaration  for  deftroying  the  graft  fw 
quod  proficuum,  &c.  is  good  without  fetting  our  u  that  de- 
fendant claims  a  right  of  common;"  for  that  fhould  tic 
pleaded  either  by  the  defendant  himfelf,  or  given  in  evidence 
on  the  general  iflue. 

But  in  this  a£Kon,  if  againft  tbe  lord  of  tbefoily  the  decla- 
ration fhould  as  againft  him  ftate  a  furcharge  and  the  particular 
injury. 

So  the  plaintiff  in  his  declaration  agaijift  a  ftranger  need 
ftate  no  title  in.  himfelf,  for  pofleffion  is  fufficient  againft  a 
wrong-doer  j  and  the  difturbance  being  the  gift  of  the  ac- 
tion, and  the  title  only  inducement,  it  cannot  be  tiaverfed 
except  the4  defendant  fcts  up  a  title  in  hircfelf  and  juftifio; 
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in  which  cafe  the  plaintiff  in  his  replication  muft  fet  out  his 
tide. 

7.  Where  a  nuifance  has  been  continued  after  a  former  re-  Johafon  t. 
covery  in  an.  adion  for  the  fame,  the  plaintiff  muft  declare  Lon& 

for  a  continuance  of  the  nuifance;  for  if  he  declares  barely  !  Salk*I0# 
for  a  Auifance,  the  former  recovery  is  a  good  plea  in  bar. 

8.  Wherever  the  a£tion  is  for  a  difturhance  fo  an  eafe-  Vernon  r. 
ment;  as  where  a  perfon  claims  a  watercourfe  over  the  lands  Go°drich' 
of  another,  if  the  a&ion  is  againft  the  tenant  if  the  freehold1  Stn'5' 
for  the  difturbance,  the  declaration  fhould  (hew  a  right  in  the 
plaintiff  either  from  a  grant  or  by  prefcription;  but  if  it  does 

not  appear  that  the  land  over  which  the  eafement  is  claimed 
is  the  defendant's  freehold!  it  is  fufficient  in  the  declaration  to 
ftate  the  injury  only;  but  then  if  the  defendant  in  his  plea  fets 
out  a  right,  the  plaintiff  muft  not  demur,  but  fet  out  his. 

But  in  declaring  againft  the  defendant  for  turning  a  water-  Anoo. 
courfe,  it  is  good  to  ftate  it  as  an  ancient  watercourfey  which  Cro.  Car.  499, 
has  been  accuftomed  to  run  to  the  plaintiff's  mill,  without 
fetting  out  any  prefcription;  for  thofe  words  are  tantamount, 

9.  In  declaring  for  a  difturbance  of  the  plaintiff's /2rfr,  itj>entv.  Oliver, 
is  not  neceflary  to  fet  out  any  title  either  by  grant  or  pre-  cro.  Jac.  4 -». 
fcription, 

10.  "  In  this  aftion  die  day  laid  in  the  declaration  is  not 
**  materia],  provided  the  plaintiff  can  prove  the  injury  for 
**  which  the  a£tion  is  brought  to  have  been  committed  any 
"  time  before  the  bill  filed." 

As  where  the  plaintiff  declared  for  an  injury  to  an  ancient  Foftcr  y. 
ferry  of  which  he  was  poffefled,  he  had  fuedout  his  latitat   Bonner. 
pn  the  Md  of  Augujl^  and  declared  for  the  defendant  carry-  Cowp.  454. 
ing  over  paflTengers  on  the  17th  of  Augujl^  but  at  the  trial 
could  not  prove  the  carrying  of  any  perfons  till  the  25th  of 
September ;  and  a  cafe  being  referved,  whether  fuch  evidence 
ftpported  the  declaration,  being  after  the  time  of  fuing  out 
the  latitat  ?    the  court  held,  That  evidence  of  the  injury  any 
time   before  the  bill  filed,  which  was  in  Michaelmas  term, 
was£ood. 


2.   OF    THE   PLEADINGS   ON   THE  PART   OF   TH2 
DWENDANT. 

I*  a  The  general  iffue  in  this  a&ion  is  not  guilty;  and  ,  wyf.  45. 
**  upon  it  the  defendant  may  give  in  evidence  any  matter 
u  which  deftroys  the  plaintiff's  aSionj  for  the  declaration 

<*  charging 


654  TRESPASS  ON  THE  CASE, 

€C  charging  a  particular  injury  or  offence,  Hot  gmkj  3enieJ 
u  fuch  injury  or  offence." 

Bud  t.  Har*.       As  in  cafe  fcr  beating  pWritifPs  -fervant,  fer  quodfirvkix* 
**£  ana/it)  defendant  upon  hot  guilty  nia)r  give  in  evidence,  tM 

fuymond!*       plaintiff  did  not  hfe  kisfervice-9  for  that  is  Are  injury  cbtrgd 
Bull.  N.  P.  78.  and  denied  by  not  guihy. 

2.  u  So*  under  the  general  jfltie,  the  defendant  may  gjhre 
u  a  jufti ficat ion  in  evidence*  (ct  if  he  is  charged  wittifa* 
u  as  an  offence  which  is  a  lawful  a&,  he  is  not  guiky/' 


Slater  ▼. 
Swann. 
a  Stra.  871. 


As  where  the  trefpafs  laid  was  for  beating  the  phiiitifi 
horfe,  per  quod  he  loft  the  ufe  of  him  for  -fevera!  dap,  tfe 
defendant  pleaded  not  guilty,  and  he  was  allowed  to  give '« 
evidence  that  he  kept  a  (hop,  and  that  the  plaintiff  paths 
horfe  and  cart  fo  diredly  before  the  defendant's  -door,  that 
the  cuftomers  were  prevented  from  coming  to  his  (hop, 
wherefore  he  whipped  the  horfe  away  4  and  the  dcfenfcnf 
had  a  verdift. 

3.  In  the  cafe  of  efcapes,  by  ftat  8  &  9  W.  3.  c.  26.  $  A 
"  The  marflial  or  warden  of  any  prifoh  Qui!  not  hi  i^ 
"  a&ion  for  an  efcape  againft  them  give  in  evidence  a  retak- 
rt  ing  upon  frefh  fuit,  except  the  fame  be  [penally  pleaded;  nor 
"  (hall  any  fpecial  plea  be  received,  unlefs  oath  be  made  ia 
"  writing  by  the  marfhal  or  warden,  and  filed,  that  thepri- 
"  foner  did  without  defendant's  knowledge,  privity,  or  coo- 
c<  fenr,  make  fuch  efcape. 

Weft  v.  Eylct.  In  an  a&ion  againft  the  warden  or  marflial,  an  affidavit  | 
a  Black.  Rep.  under  the  ftatute,  that  the  efcape,  u  if  any  fuch  efcape  ttee  j 
'°S9-  waSj  without  defendant's  knowledge,"   is  good   with  dxfc 

words. 


Sir  Ralph  Bo 
vey'i  cafe. 

1  Vent.  21 1. 
Bonafous  v. 
Walker. 

2  Term  Rep. 
126. 
3Rcf. 

Jones  v.  Pope. 
%  Lev.  191. 

Bull  v. 
Seward. 
1  Wiif.  %$S- 


If  plaintiff  in  his  declaration  fets  out  a  voluntary  efcape! 
defendant  may  plead  that  he  took  the  party  on  frefh  fuit,  with- 
out travertin?  the  voluntary  efcape;  for  the  alledgingitil 
no  wife  necefiary  to  his  adion,  but  it  (hould  come  in  the  it- 
plication:  So  under  a  count  for  a  voluntary  efcape,  thepbia* 
tiff  may  give  a  negligent  one  in  evidence. 

And  note,  That  aftions  for  efcapes  being  founded  in  wdh 
ficioy  are  not  within  the  ftatute  of  limitations. 

The  defendant,  in  an  adion  for  an  efcape,  (hall  never 
allowed  to  plead  or  give  in  evidence  that  the  firft  fuit  wash 
properly  commenced ;  for  as  he  could  juftify  under  the  pfl* 
cefs,  he  (hall  not  be  allowed  to  take  advantage  of  any  irre- 
gularity. 

4.  By  ftatute  of /^/?.  2.  c.^6K.li  A  commoner  may  take* 
"  part  of  the  common  for  a  dairy,  (beep-cot,  or  curtilage. 
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It  is  therefore  a  good  plea  to  an  action  againft  a  commoner  Nevill  t.  Ha- 
for  inclofing  part  of  the  common,  that  he  did  k  for  fbme  mf*cn'6 
of  thefe  purpofes.    But  it  {hould  appear  by  the  plea  that  fuch  l    cv<   u 
enclofing  was  for  his  own  ufe,  or  for  his  fervaitf  or  fliepherd. 

5.  tt  Where  either  party  in  this  action  prefefibes  for  an 
K  eafement,  the  other  cannot  fet  up  a  contrary  prefcription 
*  without  atrayerfe  of  that  fet  up  by  the  other/9 

For  where  in  an  action  againft  the  defendant,  for  divert-  Murjatroid 
ng  an  ancient  watercourfe,  he  pleaded  that  he  was  feifed  *•  L*w- 
)f  two  clofes  through  which  the  water  ran,  and  that  he  and  "7* 

ill  thofe  whofe  eftate  he  had,  ufed  to  water  their  cattle  there 
n  (aid  water,  "  but  that,  for  convenience  of  watering, 
bey  had  a  right  to  dig  a  ditch  neat  the  laid  watercourfe," 
tnd  fo  concluded  without  a  traverfe :  this  being  a  prefcription 
iiyirig  the  firft,  was  held  to  be  bad  without  a  traverfe. 

So  where  the  |»laintifF  declared,  That  he  was  entitled  by  Spooner  v. 
prefcription  to  a  fold-courfc  for  his  (heep  in  certain  lands*  D»y  *  »l- 
end  that  the   defendant  had  enclofed  tbem,    the  defendant Cr#' Cwr' 43*- 
faded  a  contrary  prefcription  to  inclofe,  and  held  bad  on 
bnurrer  for  want  of  a  traverfe. 


4.  OF  THE  EVIDENCE* 

I.    OF    THS   EVIDENCE   ON   THE    PART   OF   THE 
PLAINTIFF. 

And,  I  ft,  "In  all  cafes  of  this  action  it  is  neceflary  that 
the  evidence  (hould  fo  apply  to  the  offence  or  injury  charg- 
ed, -that  by  no  preemption  fuch  offence  or  injury  can  be 
fitppofed  to  arife  from  any  other  caufe." 

For  where  the  plaintiff  declared,  that  the  defendant  in  giv-  Harding  v, 
g  in  evidence  in  an  action  between  the  plaintiff  and  another  B«dmaa. 
tfon,  had   ufed  words  in  derogation  of  the  plaintiff's  cha*  Hutt- lX* 
fter,  whereby  die  jury  gave  him  but  fmall  damages  in  that 
lion,  this  action  was  held  not  to  lie;  for  it  could  not.ap- 
ar  how  the  jury  were  influenced  in  their  verdict  by  thofe 
jrds. 

2.  cc  In  trefpafs  on  the  cafe,  all  material  avervunts  only 
are  put  in  iffue,  and  nothing  more;  and  thefe  only  me 
required  to  be  proved/' 

Therefore  where  the  plaintiff  in  an  action  againft  his  tc~  Winn  r. 
at  of  certain  lands,  for  leaving  them   out  of  tenantable  W^^T'  p 
>air,  declared,  firft  is  feifed  in  fee^  and  it  was  proved  that  g4Q>     '    c** 

IT   !■  W.~ 
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©PCWFJ  V« 


b*  wm vitoj uncut  i*tMil>  yet  it  was  held  not  td  be  a  i 
rial  variance,  becaufe  that  tbe  leafc  of  tcaant  in  tail  is  a* 
void,  but  voidable  Only  by  the  ifliie  in  tail,  and  could  net  k 
avoided  during  the  lefibr's  life  2d.  Where  he  declared 
«  That  the  tenant  had  undertaken  to  leave  it  in  tenantaMe 
repair,"  and  it  was  proved  to  be,  "  To  leave  it  itt  good  re- 
pair as  the  tcaant  found  it,"  it  was  held  not  to  be  a  variance* 
the  land  being  proved  to  be  in  tenaatacde  repair  whw  the  tf- 
nant  entered. 

tt  for  this  action,  being  in  its  nature  tranfkory,  material 
11  averments  only  are  put  in  iflue." 

vmnj  T#  Therefore  in  cafe  of  hegligence  in  Tunning  down  the  phis- 

Twifc.    *  tiff's  boat,  n«r 'the  hatf-way  reach  in  the  rivfer  Thame*,  da 

4  Term  Rep.  evidence  proved  it  to  have  fceen  done  in  the:  half-way  reach: 

<*5**  this  was  adjudged  not  to  be  a  material  variance. 

Frith  v.  Gray.       So  where  the  action  was  on  an  agreement  to  procure  die 
H.  7.  Get.  3.    plaintiff  a  boifth  at  a  horrfV-race  on  Bdrnet  &mm**\  the  de- 
quot.  jktrGrofc.  claration  ftated  Butttet  Omnan  to  be  in  the  county  *f  Miidk* 
{■*•  47€rm#  fi*\  "n  evidence  it  was  proved  that  the  whole  of  BatnA  Qu> 
Repa5"'         *»»  was  in  Her^M/Mre*  *rtd  the  objeftion  of  a  vara* 
being  taken,  Lord  Mansfield  and  the  reft  of  the  court  (c*« 
motion  for  a  new  trial)  held,  That  the  gift  of  the  agreement 
being  to  procure  the  plaintiff  a  booth  at   Barrel  Camuw^  . 
that  it  was  immaterial  Whether  it  was  in  MUdUfex  or  HerU  j 
fordjbirli  and  fo  that  tbe  word*  might  be  reje&ed  in  the  dt»  ! 
claration. 

.Gamer  t.  3-  In  efcapes,  if  the  plaintiff  declares  that  he  had  a  goal  j 

Claytaft.  eaufe  of  a&ion  againft  J.  S.  and  fued  out  a  Utitat  aranft  I 

a  wind5'        *,*m'  SUK*  ***  ****  d**MK'ant  *r«fted  him,  and  faffcra  ftuft  j 
M^ia" T'     to  &*?*>  be  muft  prove  a  caiife  of  aAion,  or  he  -wB  be 
i  Term  Rep.     nonfuited,  though  theoaufe  of  a&on  need  not  be  for  the  fiat  j 
<n.  fum  mentioned  in  the  declaration;  but  if  the  declaration bt  ! 

D*^*idL cf  a  *******  xti  a  P***  °f  trefpafs,  and  the  writ  produced  berf  \ 
J2£°nty  a  plea  of  trefpafs  et  etiam  billaeloX.  it  will  not  foppcrt  At  | 

declaration. 

TUdar  r.  Sut-  a.  Plaintiff  in  an  a&ion  for  an  efcape  need  neither  pro- 
ton duce  the  ca.  feu  nor  the  copy  of  it,  but  the  return  is  fttScient  i 

P*rfHolt.JTotoi-  neitDCr  nec<*  the  €a-  /*•  bc  fct  forth  in  Ac  declaration.  Bat 
^▼.Gibbl  ■' **  bc  ^ct  f°rth  witJl  *feiKect  that  iffued  fuch  a  day,  it  mat 
per  Holt,  st  be  doubtful  whether  he  ought  not  to  prove  the  ea.fa*  with  a 
Kxon.  true  tefte;  othenvife,  againft  the  (heriff  the  warrant  to  the 

Bull.  N.  P.6S.  bailiff  is  fufficient  evidence,  though  it  would  not  be  fo  to  ha* 

R«  t.  F©rd  3.  To  prove  a  voluntary  efcape,  the  party  efcaping  rttuj 

a  {£lk.o«;o.      be  a  witneis;  for  it   is  a  matter  of  fecrecy  between  him  and 
the  gaoler. 

I 

So 
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.  So  1$  th^  coqfeffion  of  the  under-sheriff  good  evidence  Lord  Raym. 
to  charge  the  ihcriff,  for  in  effe&  it  charges  himfeif. .  x9°- 

In  an  action  againft  the  fhcriff  for  an  efcape,  the  return  of  Blatch  ▼. 
run  eft  inventus  on  the  writ  is  fufficient  proof  of  the  delivery  Archer, 
of  the  writ  to  the  {heriff,  and  the  bailiff's  name  indorfed  is  CowP'  6*' 
fufficient  proof  that  a  warrant  was  directed  to  him. 

4.  If  the  a&ion  is  brought  for  a  reTcue^   the  plaintiff  muft  WiMbi*. 
prove,    I.  The  original  caufe  of  attion :    2.  The  writ  and  9cary# 
warrant,  Which  mult  be  by  producing   fworn   copies  :     3.     M    '  *"' 
The  arreft  to  fhew  it  is  legal:    4..  Jn  point  oT  damage  it  is 
expedient  to  prove  that  the  perfon  arretted  has  become  in- 

folrent,  or  is  not  to  be  found  \  but  this  is  not  necejfary  to 
fupport  the  a&ionj  for  the  defendant  having  been  guilty 
of  a  breach  of  the  law*  (hall  find  no  favour. 

5.  Irt  an  action  againft  the  mqfter  for  an  injury  done  by  jarris*. 
the  fervant,  the  fervant  is  an  inadmiffible  witnefs,  unlcfs  he  tfayes. 
fliews  a  releafe  from  his  mafter ;  for  if  the  plaintiff  recovers  2  Stra*  Io5** 
againft  the  mafter,  the  fervant  is  liable  over  to  him  for  his  own 
raifconduct;  and  if  the  plaintiff  fails  againft  the  mafter,  he 

may  ftie  the  fervant,  fo  that  either  way  he  is  inure/led. 

So  where  the  aftion  was  againft  the  matter  for  negligence  Green  t  New 
in  the  fervant,  who  was  a  turncock  to  the  defendants,  in  not  Riv«"  Com- 
ftopping  a  pipe,    by  the  burfting  of  which  the  plaintiff  *s  *^J£    R 
horte  received  an  injury)  the  fervant  was  called  as  a  witnefs,  j89"m    Cp* 
but  was  objected  to  as  incompetent  without  a  releafe,  as  he 
came  to  difprove  his  own  negligence,  which  if  eftablifliedby 
the  verdict,  would  be  a  ground  of  action  againft  himfeif  by 
his  employers;  and  he  was  rejected  on  that  ground  :  for  the 
verdift  which  the  plaintiff  would  obtain  againft  his  mailers, 
might  be  given  In  evidence  in  an  action  by  them  againft  him, 
to  afcertain  the  quantum  of  the  damage,  though  not  as  to  the 
feet  of  the  injury,  that  he  being  therefore  interefted  to  di» 
minifh  thofe  damages,  was  an  incompetent  witnefs. 

"  But  where  the  injury  is  done  in  the  mafter's  company, 
M  and  not  by  the  fervant  alone,  there  he  is  a  good  wit- 
"  nefs." 

Therefore   in  an  action  againft  the  matter,  for  that  by  EuU.  N.  P. 
the  negligently  managing   his  barge  he  had   run  down  that  77v 
of  the  plaintiff,    JLee>  Ch.   Juft.  examined  all    the  men   to 
prove  no  neglect,  the  mafter  himfeif  being  thou  afleep  in  the 
cabin. 

U  u  2  "  El* 
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Duel  ▼.  Hard- 
ing. 
I  Stra.  S9S* 

Lewis  ▼.  Fogg, 
a  Stra.  944. 
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c<  But  wherb  the  a&ion  is  by  tbe  maftcr  for  an  injurydoK 
<c  to  the  fervant,  with  a  per  quod  fervit.  amfit,  there  tbe 
"  fervant  may  be  an  evidence  (though  the  cafe  of  Dvfa 
u  v.  fVeftbroum^  i  Stra.  4,14,  is  contra)  from  die  authority 
w  of  the  following  cafes." 

The  fervant  beaten  was  in  this  cafe  allowed  to  be  a  god 
witnefs  on  an  a&ion  brought  by  the  matter 

So  in  an  a&ion  for  defendant's  dog  having  bit  the  pliittiQ 
apprentice,  per  quod  ferviu  ami/it,    the  apprentice  wait, 
mitted  as  a  witnefs. 


Cock  ▼.  Wa- 

tham. 

a  Stnu  1054, 


Per  Holt  at 

Horftiam. 
13  W.  3. 
Bull.  N.  P. 
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So  where  the  action  was  for  debauching  the  plautift 
daughter,  the  daughter  was  examined  as  a  witnefs. 

For  in  thefe  a&ions  tbe  fervant  is  no  way  interefttd  in  the 
events  the  action  being  given  to  die  mafter,  not  for  then* 
jury,  but  for  the  confequences  of  the  injury. 

6.  In  an  adion  againft  a  carrier^  the  plaintiff  ought  to 
prove  that  the  defendant  ufed  to  carry  goods  for  hire,  ai 
that  the  goods  were  delivered  to  him  or  his  fervant  to  bear- 
'  ricd ;  and  if  a  price  be  alledged  in  the  declaration,  it  ought 
to  be  proved  to  be  the  ufual  price  of  fuch  a  ftage,  but  the*, 
needs  no  proof  of  a  price  certain  j  and  if  a  price  be  pnn4 
there  needs  no  proof  that  defendant  is  a  common  cari^ 
for  every  one  carrying  for  hire  is  deemed  fa  in  law. 

Moore  t.  WU-       So  where  the  plaintiff  declared  againft  the  carrier,  onli 

fon-  undertaking  to  carry  for  a  certain  price  to  be  paid  b?tk 

1  1  crm  Rep.  cognifor^  and  on  evidence  it  appeared  that  it  was  To  have  m 

S9'  paid  by  the  cognifee,  it  was  held  tafupport  the  dexrlaratt* 

c<  Where  the  queftion  turns  upon  whether  the  goods  wA 
*4  delivered  to  the  carrier  or  not,  this  cafe  has  been  derilf 
<c  as  to  the  competency  of  the  perfon  delivering  them  bri^f 
"  a  witnefs." 

D    .  In  an  aftion  againft  a  carrier  for  the  lofs  of  goods  del- 

Phil  ip».-  vered    at    the    inn-yard,   the  defence  was  that  they  *ot 

G  HuJl.  Sitt.  never  delivered  there,  or  if  fo,  that  it  was  to  a  {harper  & 
HiU  16  Geo.  3.  had  gone  off  with  them:  to  prove  the  delivery  the  plaionf 
called  the  perfon  from  whom  he  had  bought  the  go»H 
and  who  had  delivered  them  at  the  inn;  he  wasobjw 
to,  becaufe  if  the  plaintiff  did  not  recover  in  this  a3«*j 
and  the  goods  were  not  properly  delivered,  he  wouM  H 
liable  to  the  plaintiff:  to  this  it  was  anfwered,  that  4j 
plaintiff  having  adopted  the  delivery,  could  never  after  £■ 
on  the  witnefs:  but  per  Lord  Mansfield)  the  queiKtfj* 
2  Wat 
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Were  die  goods  delivered  at  die  inn  or  not  ?  if  they  were  not 
properly  delivered  or  embezzled  by  the  witnefs's  fervants,  in 
either  cafe  he  is  liable  to  the  plaintiff,  therefore  he  is  intercfted 
and  inadmiffihle. 

7.  If  the  plaintiff's  a&ion  is  for  a  furcharge  of  his  com-  Wails  t. 
mon,  he  need  not  (hew  that  he  had  a&ually  turned  any  cattle  Watling, 

on  the  common  at  the  time  of  the  furcharge  laid;  it  is  fuffi-  *Black»R«P- 
cient.to  (hew  that  by  the  number  turned  in  by  defendant,  he     33* 
could  not  have  enjoyed  his  common  in  fo  ample  a  manner  as 
he  was  entitled. 

And  in  fuch  cafe  it  is  no  defence  to  the  a&ion  that  the  Hobfonv.  Food, 
plaintiff  himfelf  had  furcharge'd  the  common,  for  that  is  a  tort  4TennRep.  yi. 
for  which  he  is  himfelf  liable  to  an  a&ion;  and  one  tort  can- 
not be  fet  off  againft  another. 

8.  If  the  a&ion  is  for  difturbing  the  plaintiff  in  taking  the  Lord  Montague 
profits  of  an  office,  it  is  fufficient  to  prove  the  value,  commu-  ▼-IfcrdPrcfton. 
mbus  annisy  not  every  particular  fum  received.  '* VeBt'  'J1* 


%.    OF  THE  EVIDENCE  ON  THE  PART  OF  THE 
DEFENDANT. 

1;  In  the  cafe  of  efcapes,  the  gaoler  or  officer  can  tike  no  Rex  t.  Fell, 
advantage  of  the  error  in  the  procefs;  and  fo  if  he  pleads  no x  SaUt-  *7*» 
efcape,  it  feems  he  (hall  not  be  allowed  to  give  in  evidence  no 
jpreft;  for  the  p}ea  admits  the  arreft. 

2.  In  cafes  of  refcue,  tke  defendant  may  give  in  evidence,  WilfoHr.Oear^ 
in  mitigation  of  damages,  the  ability  of  the  perfon  refcued,  6Mo*«  *1X- 
juid  that  he  is  ftill  amenable  to  juAice;  yet  if  the  jury  give 

the  whole  debt  in  damages,  no  new  trial  will  be  granted. 
And  in  this  cafe  the  party  refcued  may  bd  an  evidence,  and 
though  particeps  criminis,  if  the  defendant  be  guilty,  yet  {hall 
fhis  only  gtf  to  bis  credit,  nta  to  his  competence. 

3.  In  an  a&ion  for  *ft*lfe  return  of  non  ejl  inventus  on  mefne  Powel  ▼  Ho*4. 
procefs,  the  fberiff's  bailiff  is  an  inadmifftble  witnefs  to  prove  '  StTZ-  6*9- 

an  endeavour  to  execute  the  writ,  for  he  has  given  fecurity  to 
fhe  (heriff,  (o  that  it  is  his  own  caufe  in  effe£L 


5.  THE  VERDICT,  JUDGMENT,  AND  COSTS, 

1.  It  feems  a  general  defcription  of  the.  verdict  in  this 
action^  that  if  the  fubftance  of  the  iflue  is  found^  it  is  fuffi- 
cient. 

As  where  in  an  efcape^the  plaintiff  declared  on  a  taking  Kirg  v. 
by  the  defendant,  the  then  {heriff,  and  it  appeared  that  he  Anorews.' 
•  -  hadCro'Jac-3*0« 
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OatesY. 
Machen. 
I  Sera.  595. 
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had  bdeh  tafcen  by  a  former  (tariff,  but  tended  Mf  hi  ctjke) 
to  the  defendant,  the  iflijg  was  heht  to  be  well  found, 

So  where  the  declaration  in  efcape  alledged  dm  the  prifatf 
was  furrendered  at  the  juftice's.  chambers  in  the  parifti  of  Si 
Brides  and  it  was  found  to  be  Iti  St  Dunjmt*,  ierakU 
yet  to  be  good. 


Fcrror  t.  S«  wh*re  in  a  cafe  for  diftufbing  the  plaintiff"  m  »6fia, 

johnfon.  he  made  a  fpecial  title,  and  thd  jury  found  a  tide  van* 

Cro-Elix.  33-    from  that  fo  fet  out,  yet  the  plaintiff  had  judgment. 

Oravmor'  T.  And  laftly*  In  a  cafe  on  the  fale  and  warranty  tf  **««, 

Mecrt.        s    and  the  jury  found  a  verdiS  ad  to  the  fale  of  ***,  on  fefe 
Cro.EUs.384.  nance  aHedged,  the  court  over-ruled  itj  for  the  aftoa  «■ 
on  the  deceity  not  on  the  warranty. 

fWl  v.  Hoid.      i-  In  an  action  againft  the  (heriff  for  a  felfe  return  on 
1  Sua.  64a.      rnefne  procefs,  the  jury  may  give  the  whole  debt  in  dadoes. 


OF    THE   C06TS. 

By  ftat.  %  W.  IS  Mf.**c.  5.  «  Treble  cofoandk 
cc  mages  are  given  againft  a  perfon  guilty  of  a  refcontofi 
«  diftrefs." 


Lawfira  r. 
Stone, 
folk.  205. 


If  plaintiff  brings  a  cafe  on  this  refcous,  which  ben^l 
do  by  common  law,  he  fhall  recover  treble  cofts  as  wdls 
treble  damages, 


PART 


6*1 


PART  THE  SECOND. 


CHAPTER  I. 


Of  Writs    of  Mandamus. 


rHE  Writ  of  Mandamus  is  a  prerogative  writ,  ifluing  Per  Ld.  Mtof- 
out  of  che  court  of  King's  Btncby  by  virtue  of  that  gc-  fic^- 
wal  fujperintcndency  which  that  court  poiTefles  over  all  infe-  3        *  "^* 
or  jurildi&ions  and  perfons.  It  is  the  proper  remedy  to  enforce 
bcdienct  to  ads  of  parliament  and  the  king's  charters:  to 
went  difbrders  from  a  failure  of  juftice  and  defed  of  police: 
my  fubje&  is  entitled  to  it  on  a  proper  cafe  fhewn  to  the 
Mirt,  and  it  ought  in  all  cafes  to  be  granted  where  the  law  has 
rovided  no  (pecific  remedy,  and  where  in  juftice  and  good 
wernment  there  ought  to  be  one. 

Writs  of  mandamus,  according  to  their  obje&,  are  either 
reftore  a  perfon  deprived  of  fome  corporate,  or  other  fran* 

life  or  right,   or  to  admit  a  perfon  legally  entitled  to  the 

ne  rights. 

In  treating  of  the  proceedings  under  this  writ,  I  (hall,  jf^ 
uifider  for  what  the  court  will  grant  a  mandamus :  2dly, 
>r  what  the  court  will  not  grant  a  mandamus  ;  3dly,  The 
Breedings  in  granting  it;  4th,  Of  the  writ  itfelf :  5th,  Of 
J  proceedings  under  the  ftat.  9  Ann*  a6» 


FOR   WHAT  THE   COURT  WILL  GRANT 

A  MANDAMUS.  Paym.  4Jlf 

r  5lcL  14. 

A  Mandamus  lies  to  admit  or  reftore  Perfons  to  sta*^.  *57 
every  Defcription  of  Corporate  Offices.       '  a  butt.  1999- 

'  r  1  Vcut.  77. 

K%  mayor,  burgefs,  common-council -man,  recorder,  j^.  jl>6. 
m-clerk,  alderman,  bailiff,  and  fuch  offices  as  are  part  of  Stil.  355! 
belong  to  corporations.  5a-  Sift.  n*. 

a*  "a Roll  Ab  455. 
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2.  It  lies  to  the  Officers  of  Corporations  to  do  cer- 
tain AGts  conne&ed  with  their  Duty  as  Corpora- 
tors. 

i  Lev.  91.  As  to  admit  perfons  to  offices  in  the  corporation:  Toid- 

Ray^  69*  mit  thofe  having  right  to  their  freedom :  To  call  a  corporate 

i™%99  meeting:  To  hold  corporate  elections:  To  theftewardof 

1  Burr.  117.  the  borough  to  attend  with  the  corporation-books,  &c. 

#X  Stra.  1 157. 

I  strt  1080.  3.  To  admit  or  reftore  Perfons  claiming  Rights  or 
1  st».  578.  Appointments   in  Colleges  or  Corporations  of 

•  a*.**         fuJE  pubiic  Ereftion.     6  ^ 

Raym.  iot,  31.      As  maftcr  or  fellow  of  a  college,  fellow  of  the  college  of 
1  Mod.  84.       phyficians,  &c. 
1  Sid.  29.         r  J  7 

C0nt.Carth.9a. 

Or  calling  upon  Perfons  having  Authority,  to  exe- 
cute their  proper  Duties  in  fuch  Colleges,  or  to 
do  certain  A£U  belonging  to  their  Appointment*. 

Cowp.  577.  As  to  the  warden  of  a  college  to  pat  the  college  fell  to  a 

1  Stra  557-  anfwer  in  chancery:  To  the  chancellor  of  an  univerfity* 

*  LA.  Raym.  rcftore  a  perfon  to  degrees :  To  the  keepers  of  the  univerftj 
33Burr.  1647.  ^1  to  Put  lt  t°  the  appointment  of  high  fteward:  Toretot 
1  Stra.  58.  an  under  fchoolmafter  to  a  fchool  of  royal  foundation,  &c 

4.  To  admit  or  reftore  Perfons  claiming  Rights  or 
Offices  belonging  to  any  inferior  or  Ecclefiaftical 
Court. 

1  Sid.  94, 15a.  As  attorney  to  the  marfhalfea  court :  Steward  of  courts 
%  Lev.  75.        ]eet :  Clerk  of  the  peace :  Regifter  of  the  ecclefiaftical  coort, 

Raym.  56.  «* 

I  Sid.  40.  ac' 

Show.  189. 

Mod.Caf.18.  Or  to  Perfons  having  Authority  therein  to  do  all 
legal  Ads  connected  with  their  Duties  and  Of- 
fices. 

f  Roll.  Rep.  As  to  the  lord  of  the  leet  to  adminifter  the  oaths  to  tte 

8»,  8 j.  portreeve:   To  compel  the  tenants  of  the  manor  to  att«J 

%vf\\i2%7'  at  thc  court  1?et  to  ma,ce  a  Jury:  ^° thc  ^cwanl "* 

1  Stra.  1*13.  homage  of  a  manor  to  hold  a  court,  and  prefent  purdrf- 

Raym. 235.  crs  of  burgage  tenements:   To  the  judge  of  an  infer"* 

1  Vent  335-  court  to  proceed  to  a  judgment  on  a  verdicl:  To  the  ju^c 

1  wt*?86  °*  ^e  ccc^cfiaft^Cid  court  to  grant  probate  of  a  wiB>  * 

\  Stra.  55*'  adminiftration  to  whom  it  belongs:   To  the  fpirieual  cod 

1  Vent.  115.  to  adminifter  the  oath  to  one  elected  churchwarden:  To 

Raym.  439*  &  \ 

Caf.  temp. 
Hardw.  1*0. 
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the  fpiritual  court  to  abfolve  an  excommunicated  perfon,  4  Burr.  109*, 
&c/  *         'aRolLRc*. 

■^  X07. 

5;  To  admit  or  reftore  Perfons  to  Benefices  or  Dig- 
nities in  the  Church,  or  other  Places  of  Ecclefi- 
aftical  Fun&ion,  or  do  Afts  connected  with  their 
Offices. 

As  to  the  warden  of  a  college  to  admit  a  chaplain :  To  2  Sua  y9t. 
reftore  a  preacher:  To  admit,  inftitute,  and  indu£t  into  a  3  Burr.  i»^. 
canonry  or  prebend  :  To  admit  a  parifh-clerk :  To  reftore  a  *|*™#  J**1" 
fexton:  To  fwear  in  a  churchwarden :  To  try  the  right  of  oowp."  41L" 
officiating  in  chapels,  by  admitting  a  perfon  to  the  curacy :  Cwp.  370, 
To  truftees  of  an  endowed  meeting-houfe,  to  admit  one  as  3  2urr*  l**°m 
paftor  to  the  ufe  of  the  pulpit,  &c.       •  J  ™J;  ££ 

6.  To  admit  or  reftore  Perfons  claiming  the  Free- 
dom of  or  Offices  in  any  Public  Company,  or  to 
do  Atts  conne&ed  with  them. 

As  dire&or  of  the  amicable  aflurance  company :  A  quaker  1  Stra.  696. 
to  the  freedom  of  the  Turkey  company :  Yeoman  of  the  wood  *  Burr. «1009- 
wharf  to  the  corporation  of  London :  Ale-tafter :  To  the  clerk  *  g|J£  J^J] 
of  the  company  to  hand  over  the  company's  books  on  his  %  stra*  S79I 
being  removed,  &c. 

7.  To  Juftices  of  the  Peace,  to  carry  into  Execution 
the  feveral  Statutes  under  which  they  are  impow- 
ered  to  ad. 

As  to  make  convi&ions :  To  regifter  a  meeting-houfe :  To  1  Stra..  530. 
fwear  in  overfeer  to  his  accounts:  To  grant  warrants  to  levy  1  Wilf.  «r. 
the  balances  of  old  overfeers  accounts:  To  make  a  warrant  {  wnf /«9f 
of  diftrefe  for  a  poor's  rate:  To  appoint  overfeers  to  a  new  2  Stra.  992*. 
townihip  or  hamlet:  To  allow  conftables  their  charges  in  1  Wilf  ijj. 
providing  carriages  for  the  king's  forces:   To  fign  poor's  ■  Stra.  $1*. 
rates:  To  fwear  in  overfeers  of  the  highways,  or  to  make  a  *.?.cnu  Rcp" 
rate  to  reimburfe  fuch  furveyors  of  the  highways:  To  pro-  \  Wilf  138, 
ceed  to  judgment  on  a  feizure:  To  take  articles  of  furety  of  1  Stra.  41. 

the  peace,  &c.  Carth«  450. 

r  *  Caftcmp.  H. 

128. 

8.  To  compel  Corporations  to  proceed  to  Ele&ion,  4  Burr.  245*. 

under  (tat,  1 1  Geo.  1.  c.  4.  /.  2.  IsSi^a 

*  Stra.  835. 

Under  this  head  it  is  to  be  obferved,  That  the  writ  of  Bull.  n.  p.  213. 
mandamus  being  for  the  purpofe  of  enforcing  obedience  to 
charters,  when  the  ele&ion  was  ordered  to  be  holden  on  a 
certain  day,  if  that  day  was  paft,  a  mandamus  could  not  order 
the  election  to  be  holden  on  another  day,  for  that  would  not 

enforce, 
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enforce,  but  be  inconfifttnt  with  the  charter:  it  wis  Acre* 
fore  neceiTary  to  prefervc  the  corporations  to  remedy  that  cfij 
it  was  therefore  enaded  by  that  flat.  "  That  if  no  elcdioo 
"  fcould  be  had  of.  the  mayor*  or  other  chief  officer  on  the 
"  charter-day,  that  the  corporation  ihould  not  for  that  be 
<c  diffolved,  but  might  meet  at  the  town-hall  the  day  afer, 
»  u  and  proceed  to  eledton)  and  if  no  eledion  was  nude  on 

"  the  charter-day,  or  in  purfuance  of  that  aft,  or  being  made 
"  fhould  after  become  void,  that  the  court  of  K.  B.  migte 
"  grant  a  mandamus,  requiring  an  de&ion  tobe  made." 


cc 


Under  this  ftatute  it  has  been  held, 

CafeofBoffiney,  i.  That  where  there  was  a  mayor  eltSied  eudfmrn  attibt 
ali»  Tintagd.  ^^  fae  court  notwithstanding  granted  a  mandamus,  h  Jf 
Cafeof  Aberyft*  ?^rinS  that  the  election  was  mertly  c$l9maUe\  for  fht  irtttf 
with.  *  of  the  aft  was  to  give  the  corporation  a  rightful  officer, 

a  stra.  1157.  whereas  this  pretence  would  wafte  the  whole  year,  though 
s- p>  the  court  might  refufe  it  if  there  was  a  probable  cleflwo. 

Rex  v.  Mayor,  So  where"  the  corporation  elefted  for  mayor  an  officer  of 
B^fait  *e  ZTm?  Ju^  8onc  t0  America*  and  not  likely  to  return  with 
Carnbridg*  the  year,  and  that  known  to  the  eledors  at  the  time  of  4t 
4  Burr.  2008.  election,  the  court  held  thjs  to  be  clearly  a  colourable  elec- 
tion, and  granted  a  mandamus  to  proceed  to  the  ele&oo  i 
another. 

Rex  v.  Banks.        But  in  fuch  cafe,  where  the  officer  is  in  pofleffion,  d* 
amUrf  ibid*     e,c<aicn  muft  app^1" to  be  clearly  colourable,  apd  the  mayor, 
or  officer  de/at}**  muft  be  made  a  party  to  the  mJe. 

2,  "  The  power  given  by  this  ftatutef   is  limited  to  do 
*  time." 

Cafe  of  Corpo-  For  the  court  have  granted  a  mandamus  to  proceed  totke 
»  th),lxTf2kford'  eledion  of  a  mayor,  where  there  has  been  no  legal  mawfa 

J3ull.  N.P.  201.  r  I-  /      '  ©  / 

four  preceding  years. 

Cafe  of  Corpo-       3,  The  ftatute  is,  not  confined  to  the  election  of  a  heW 
borou  if  SCar"  °*cer  °f  *c  corporation  only,  but  the  court  will  order,  under 
a°strau  1  i'8o.     ^ie  ftatute,  fbc  corporation  to  proceed  to  the  eledion  of  d* 
inferior  and  conftituent  officers  of  the  corporation. 

Rex  y.  Edyvean     4.  Under  the  ftatute,  public  notice  in  writing  of  the  dec* 

ASpiller.         jjon  js  to  be  fjXC(j  in  fome  public  place  in  the  borough:  and 

Li!™1    CP'     where  a  mandamus  was  granted  to  eled  a  mayor  for  the  bo- 

"  *  rough  of  Bodwitty  and  a  rule  made  that  public  notice  (hooU 

be  affixed  in  the  market-place,  which  was  done}  the  court 
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graftted  in  attachment  agatnft  the  defendants  for  not  attending 
(their  prefence  being  necefiary  to  the  election)  though  they 
had  only  beenferved  with  a  copy  of  the  rule,  but  not  with  the 
mftnAuiHK,  or  with  the  original  rule. 

Tfcefe  are  the  principal  cafes  in  which  a  mandamus  will  be 
granted  j  but  as  its  objeft  is  to  provide  for  every  defe&  of 
jtffticet  and  the  relief  k  gives  of  general  extent,  how  far  the 
court  wiU  go  in  granting  this  writ,  will  better  appear  by  con- 
fideriog, 


2.  FOR  WHAT  THE  COURT  WILL  NOT 
GJIANT  A  MANDAMUS. 

1.  "  The  court  will  not  grant  a  mandamus  to  a  perfon  to 
u  do  any  a&  whatever,  where  it  is  doubtful  whether  he  has  by 
*  law  a  right  to  dofuch  acl  or  not ;  for  fuch  would  be  to  render 
"  the  procefs  of  the.  court  nugatory  j  as  if  the  perfon  had  no 
«  right,  he  might  fo  return  it." 

As  where  the  application  was  to  the  court  for  a  mandamus  Rex  ▼.  Bifhop 
to  be  directed  to  the  Bifhop  of  Ely,  commanding  him  to  hearo{*}j: 
m  appeal  #;  vifitor  of  Trinity  College,  Cambridge,  made  on  an  l       L 
affidavit  that  the  bifoop  declined  hearing  the  appeal  till  he  was 
Satisfied  that  he  was  vifitor  \  on  {hewing  caufe  it  appeared  not 
clear  to  the  court  that  thebijhop  was  vifitor,  and  in  faft  that  he 
had  never  exercifed  that  right,  the  court  therefore  refuted  the 
mandamus  $  for  the  court  will  not  grant  a  mandamus  to  com- 
pel  any  perfon  to  exercife  a  jurifefcaion  which  that  perfon  is 
not  moft  certainly  and  clearly  appointed  to,  and  bound  by  law 
to  exercife. 

So  where  the  application  was  for  a  mandamus  to  the  church-  Anon. 
wardens  of  St.  Botolph\  Bijbopfgate,  commanding  them  to  l  Stra  686» 
call  a  vefiry  in  Eajler  week,  to  etefl  new  churchwardens ;  it  was 
refuied*  as  there  was  no  inftance  pf  fuch  a  mandamus ;  and 
the  court  could  not  take  notice  who  had  a  right  to  call  a  vejlry, 
and  confequently  did  not  know  to  whom  it  (hould  be  dire&ed. 

2.  "  The  court  will  not  grant  a  mandamus  where  the  office 
c<  claimed  is  not  of  a  certain  permanent  nature,  nor  where  it 
u  cannot  give  a  complete  remedy" 

As  where  the  motion  was  for  a  mandamus  to  the  bifhop  of  R«  ▼<  Biflwp 
London,  to  licenfe'the  Rev.  Mr.  Downey,  to  preach  as  Uhttrer  °f ^°jf™' 
of  St.  Ann,  JVeftminjlet \  but  it  appearing  that  the  ledurejhip  x 
was  not  endowed^  but- depended  on  the  voluntary  fubferiptions 
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of  the  inhabitants^  the  court  held  the  office  to  be  of  tuch  v 
nature  that  it  would  not  interpofe. 

Rex  *.  BHhop        And  in  this  cafe,  which  was  for  a  mandamus  to  thebiftup, 

f  Tem  r  '       u  licel&  a  Uaurer  t0  Sl  Luke*>  Chelfeaj  the  lame  objeaiem  is 

33i.erm    CP'    m  thelaft  cafe  was  taken  and  allowed;  and  befide,  thatunfcfc 

Hex  t  Field  *  there  was  an  endowment  or  immemorial  cuftom  to  appoint  t 

»1.  le£hirer  without  the  confent  of  the  reAor,  that  it  would  be 

tvTt  P*1**     nu&toty  to  grant  a  mandamus  to  the  biihop,  as  the  reflnr 

might  refufe  the  ufe  of  his  pulpit  to  the  perfon  licenfed,  or 

maintain  trefpafs  againft  him  in  cafe  he  ufed  it,  the  freehold 

being  in  the  re&or  5  fo  that  the  mandamus  could  not  give  the 

party  complaining  complete  redrefs. 

"  But  it  is  not  neceflary,  in  order  to  induce  the  coart  to 
"  interfere  by  mandamus,  that  the  office  is  of  afrcebdlu- 
"  ture\  it  is  fufficient  that  it  is  an  annual  office^  and  bet  fa 
«  annexed:9 

R«  ▼.  Commif-  This  was  the  do&rine  held  by  the  court  in  this  cafe,  wirich 
fionew  of  the  y^  ^  application  to  the  court  for  a  mandamus  to  the  deb- 
Gewge  k  tf*  dants>  u  pwi to  tb*  ekfiion  *f  <*  cUrk^  and  which  was  op- 
Field*  pofed,  on  the  ground  that  the  office  was  not  of  fueh  a  nature 
1  Term  Rep.  as  would  induce  the  court  to  interfere  5  but  the  mandamus  was 
,4*-                granted,  the  clerk  being  entitled  to  certain  poundage  fees  wk 

tbejlatute^  which  are  granted  to  bim  by  an  annual  warrant  firom 

the  commiffioners. 

"  But  where  the  office  is  of  a  mere  private  nature^  the 
"  court  will  not  grant  a  mandamus," 

Stamp's  cafe.         Upon  which  ground  the  cojurt  refufed  a  mandamus  to  reftore 

vf<jds4p  a  Per^on  t0  *c  P^acc  ofjleward  of  a  court  baron ;  but  it  will 

i  Vent.  143.  be  granted  to  reftore  a  perfon  to  the  office  of  Jlewari  of  a  emit 

Mod.  Ca£  18.  leety  becaufe  that  concerns  the  adminiftration  of  juftice, 

u  But  in  all  cafes  of  public  concern,  or  of  offices  of  a 
"  public  nature,  the  court  will  grant  a  mandamus." 

Anon.  A«  to  fwear  in  a  direftor  of  the  Amicable  Affuranct  com- 

t  Stra.  696.  pany,  which  is  a  company  created  by  charter  from  thecrowoi 
GoTeraoJ'ofthe  *"°  to  compel  an  admiflion  into  a  trading  company. 

Turkey  Com- 
ply 3.  "  The  court  will  not  grant  a  mandamus  where  tbertu 
%  Uurr.  iooo.    «  any  0ther  ftecific  legal  remedy  by  which  the  perfon  compbw- 
44  ing  may  obtain  redrefs." 

HexT.GoTcrnor  Therefore  in  application  for  a  mandamus  to  the  bank,  to 
and  Company    compel  them  to  transfer  ftock,  the  court  refufed  it,  bewufc 

Fa-land*1*  ^  the PartJ  bad  a  ume<h  h  a£fion  on  tbe  Ctifc>  if  AeJ  lMA 
Dowg.  506.  - 
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So  'where  the  application  was  for  a  mandamus  to  be  'dire&ed  Rex  ▼.  Street  & 
'  to  the  old  churchwardens  to  hand  over  the  tarijb-books  to  the  ^*r  , 

new  ones,  the  court  refufed  it ;  for  they  might  have  a  right  to        -      '  9 

keep  them,  and  that  right  might  be  tried  by  an  iffue  at  law. 

* 

So  where  the  application  was  for  a  mandamus  to  be  dired-  Rex  ▼.  Mayor 
ed  to  the  mayor  of  C  to  admit  Mr.  Grimwood  to  the  office  ofo{  Colchefter. 
recorder,  on  the  ground  that  the  mayor  admitted  feveralillegal  *  ^erm  **?• 
votes  for  Mr*  Smithies  who  had  been  admitted  and  fwora  in,  Vid.  s.  p.  Rex 
and  had  rejeded  feveral  legal  ones  of  Mr,  Grimwood^s,  the  t.  Biihop  of 
court  refufed  it,  on  the  ground  that  the  remedy  was  by  quo  war-  Chefter. 
ranto  to  fet  afide  the  election  of  Smithies,  he  being  in  poffeffion  J  TCTm  ***' 
of  the  office.  Vkll  Rex.  t. 

Guardian  to  the 

So  die  court  refuted  a  mandamus  to  the  benchers  of  an  inn  £°°r  in  c*?"5" 
of  court,  commanding  them  to  call  a  pcrfon  to  the  bar ;  for  ^J'    l 
the  proper  remedy  in  fuch  a  cafe  is  by  appeal  to  the  twelve  Rcx  y  BeBcherf 

judges.  •  '  of  Gray'*  Inn. 

r*     ::*  J^oug.  539. 

*tr*  4.  €C  Wherever  a  controuling  power,  or  power  of  appeal,  is 
u  exelufiuely  lodged  in  any  perfon  or  corporation^  the  court  will 
"  not  grant  a  mandamus :  this  is  the  cafe  of  vifttors  of  colleges, 
<c  or  others  of  fpiritual  foundation." 

For  the  adts  of  a  vifitor  cannot  be  queftioned  in  any  court  Rex  v  Biihop 
oflaw,  ^S^Ux 

I  Wxlf.  206.  1 

u  But  this  is  the  cafe  only  where  the  vifitor  is  a&ing  with- 
*  in  his  viiitatorial  power." 

For  where  the  Biihop  of  Ely  was  vifitor  of   Peterhoufe  Rex  t.  Biihop 
allege,  and  by  the  ftatutes  of  that  college  the  fellows  are  to  of^T* 
return  two  to  the  vifitor,  who  is  to  appoint  one  to  be  matter  of  Lo"*1    cp' 
the  college  on  a  vacancy ;   and  the  fellows  having  returned 
two,  the  hi/hop  appointed  neither,  but  nominated  another  per- 
fon to  be  matter;  it  was  held  by  the  court,  That  his  power 
was  retrained  and  limited  in  this  particular  under  the  ftatutes, 
and  that  therefore  the  court  could  compel  him  to  aft  within 
his  authority,  and  accordingly  made  the  rule  abfolute  for  a 
mandamus  to  him,  to  admit  one  of  the  twofo  returned  to  him  by 
the  fellows. 

So  where  the  Biihop  of  Chefter  was  vifitor  of  Manchefler  Rex  v.  b  fliop 
College,  and  he  accepted  the  place  of  warden,  it  was  held,  That  oi  Oefter. 
tors  vifitatortal  power  was  fufpended,   and  that  a  mandamus  a  4  Ua*  I9"* 
might  go  to  him  in  his  other  capacity  as  warden. 

cc  So  the  court  will  compel  a  vifitor  to  ail  as  fuch,  though   * 
u  they  will  not  interfere  with  his  deciiion." 

Rex  t.  Bifiicp 
As  where  a  mandamus  was  prayed  to  the  Biihop  of  Lin-  ?f  Lincoln. 
coin  as  vifitor  of  Lincoln  Csllege,  Oxford,  to  receive^  htar,  and\*™\ *\%£  *' 

dettrminricjf.  338. 
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determine  an  appeal  of  Dr.  Halifax  who  canplaifltd  of  aa 
undue  ele&ion  to  the  re£torihip  of  that  college;  the  court 
held,  That  where  the  ftatutes  have  appointed  a  vifitor,  vhg 
is  to  interpret  the  ftatutes  of  a  college*  and  an  appeal  is  lodg* 
ed  with  him,  the  court  will  compel  him  to  hear  the  partus, 
and  come  to  fome  dtdfion,  though  they  will  not  oblige  him  to  go  m* 
to  the  merits y  for  it  is  fufEeient  if  he  decides  that  the  appeal 
conies  too  late. 

6.  "  Where  any  other  tourt  has  competent  parsfdiQiom^  the 
"  court  will  not  interfere  by  mandamus  to  controul  it." 

Ret  ▼,  Dr.  Hay.      Therefore  where  the  validity  of  a  will  is  conte/tiag  im  the 

4  Burr.  mqj.   Jpiritual  court,  and  a  fuit  then  depending  there  concerning  it, 

the  court  will  not  grant  a  mandamus  to  the  judge  of  Jucfc 

court  to  grant  a  probate  to  any  particular  peifon :  fo  the  Govt 

Smy^Bcafe.     ^y  ftot       nt  %  marMjamil$  to  die  judge  of  the  ccclefiafticai 

court  to  grant  adminiftration  durante  nunore  setatey  for  the 

law  has  not  decided  who  is  entitled  to  fuch  adminiftration; 

Vid.  Rex  v.  Dr.  but  in  the  cafe  of  a  common  adminiftration,  the  next  of  kin 

Hay.  1  Black,    being  entitled  to  it  by  law,   a  mandamus  may  go  Xx>  that 

64o.  effeft. 

3  \ZdL°**  ^°  '*  w*"  not  **e  to  a^m*t  a  proSor  into  the  fptritual  court, 

Show,  a  ?7  *«5 "  • (or  *at  court  has  >uri^i^an  ovc*  ***  own  oficers. 

Skin.  290.  7*  u  The  court  will  not  grant  a  mandamus  to  a  perfon,  com- 

Carth.  160.       «  manding  him  to  do  any  thing  which  he  is  not  under  a  legal 

"  neceffity  of  doing ;  that  is,  if  the  law  has  left  a  difcretioa 

u  in  him,  the  court  will  not  controul  it." 

John  Gik»>  As  where  the  application  was  /or  a  mandamus  to  be  dirc&» 

1  *a^  8gl  ed  to  the  juftices  of  peace,  to  compel  them  to  grant  a  liceaot 
to  Giles  to  keep  an  ale-houfe,  it  was  refufed ;  for  it  is  difcro* 
tionary  in  the  juftices  to  grant  or  to  refufc  it. 

Rex  r.  Pro-  So  wherc  under  a  ftat.  8  Geo.  3.  for  an  inland  navigation  » 

prieton  o£  the    Birmingham^  comrniifioners  were  im  powered  to  make  a  cot 
Birmingham      0r  canal  from  a  place  called  Newhall  Ring^  near  Birmingham, 

don^Bbck  anc*  k°m  ^QC^  otiler  P'aces  near  thc  town  *■  *t"ght  be  fiouad 
Rep.  708.  "  convenient;  the  commiffioners  had  begun  a  cut  in  another 
dire&ion,  and  this  application  was  to  compel  them  to  make  a 
cut  to  New  Hall  Ring;  but  it  was  refufed,  for  the  ad  only 
gives  an  authority  to  the  commiffiouers  to  proceed,  not  a  am* 
mand:  they  may  defer  t  or  fufpend  the  whole  work,  and  a  for- 
tiori any  part  of  it. 

Cafe  of  An-       '    8.  cc  If  feveral  have  been  deprived  of  any  corporate  offices 

clover.  "  or  rights,  each  muft  have  a  feparate  mandamus,  for  one 

a  Salk.  433»  %     "  writ  cannot  go  to  reftore  many  ;  for  the  foundation  of  the 

"  writ  is  the  turning  out  5  and  jthe  turning  out  of  one  is  not 

"thr 
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**  the  taming  oat  of  another,  and  they  may  be  removed  for 
«*  different  oaufes;  and  the  wrongs  being  diftm&>  foftould  be 
-**  their  remedies." 


3.  OF  THE  PROCEEDINGS  IN  GRANTING  A 
MANDAMUS. 

t.  "The  Court  will  often  grant  a  mandamus  in  thefirft 
cc  inflame,  on  motion,  under  particular  circumftances." 

At  wfrere  die  motion  was  for  a  mandamus  to  the  defendants  Rex  t  Kfher 
ta&H  a  poor9  s  rate,  which  it  was  proved  was  regularly  made,  *  ***•  [ufticcs 
but  the  defendants  *fafed  to  allow  it.    Per  C.  J.  Ryder,  If  say„?Rep. 
Wtjgrant  a -role  to  (hew  caufe,  while  it  is  depending,  the  poor  160. 
may  ftarve,  as  no  overfeer  will  difburfe  any  money  until  the 
allowance  of  the  rate  for  collecting  it;  therefore  let  it  be  ab- 
felcfte  in  the  firft  ifttiknee.  * 

•     ft.  *  But  the  u&al  mode  is  by  rule  to  (hew  caufe;  as  to 
«  which  it  has  been  fettled," 

That  in  the  application  to  the  court,  the  nature  of  the  office 
nrfpedting  which  the  application  is  made,  inuft  be  (hewn  to  the 
court)  for  as  there  are  certain  cafes  in  which  the  court  will 
not  interfere  by  mandamus  (ante  foL  665)  the  office  to  be  af- 
fe&ed  by  the  mandamus  applied  for,  might  be  of  that  defcrip- 


Tbercfore,  where  it  was  to  fwear  in  one  who  was  ele&ed  a  Mod  316. 
\  vf  the  eight  men  of  Ajbbour*  Court,  it  was  denied,  as  it 
Aid  not  appear  what  the  nature  of  the  office  was. 

*.  u  Where  a  perfon  applies  for  a  mandamus,  he  muft 
«*  mewfome  title  or  colour  of  title  in  him,  to  induce  the  court 
••  to  interfere.'9 

Therefore,  where  the  application  was  for  a  mandamus  to  Rex  v.  Jotham.* 
the  truftees  of  a  difienting  meeting-houfe,  to  reftore  one  Lloyd*  Tcrm  RcP- 
to  the  office  of  minifter  of  the  congregation ;  in  his  affidavit  5T5' 
be  only  ftated  his  appointment,  and  that  he  conceived  that  he 
tould  n*t  be  removed  without  his  confetti,  unlefs  he  Jhould  mijbe- 
have,  -but  that  his  appointment  was  for  life.     This  was  oppof- 
ed,  on  the  ground  that  a  former  minifter  had  been  removed,  that 
JJoyd  had  no  licence,  was  not  regularly  ordained,  and  had  not 
complied  with  the  regulations  of  the  aft  of  toleration.    The 
court  were  of  opinion,  that  he  had  not  made  out  any,  even  a 
prima  facie  title  to  this  office,  whic  1  was  nccc&ry ;'  and  re- 
fufed  the  mandamus. 
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Roc  t.  Vint-  So  where  the  motion  was  for  a  mandamus  to  the  wanka 
«mcompanyf  <£  tj,e  vintner's  company,  to  fwear  J.  S.  one  of  the  court  of 
^  'a*5  affiftants ;  the  affidavit  was  only  that  he  had  been  informed  by 
Bull.  N.  P.  fome  of  the  court  of  affiftants  that  be  bad  been  ele&ea\  hat  no 
*o*.  politive  affidavit  of  an  ele&ion ;  the  court  nevertheless  grant- 

ed a  rule,  there  being  an  affidavit  that  he  had  applied  to  b- 
fpe&  the  court  books  to  fee  if  he  had  been  ele&ed,  and  was 
refufed,  without  which  affidavit  the  court  would  not  have 
granted  the  rule;  but  (aid,  that  had  there  been  a  pofitiverf- 
fidavit  of  his  election,  that  they  would  have  granted  that  writ 
in  the  firft  inftance* 

"  But  though,  where  a  party  fo  applies  for  a  manritnwrt, 
u  whereby  he  is  to  be  reftored  to  a  corporate  right,  he  usA 
"  (hew  fome  title  in  himfelf;  yet  the  court  of  JST.  B.  having 
u  the  fupreme  fuperintendence  of  all  corporations,  will  grant 
iC  a  mandamus  where  no  particular  perfon  is  imterefledJ* . 

Cafe  of  the  As  where  by  charter  or  prefcription  the  corporate  body* 

*Z"^  Not"  to  confift  of  a  definite  number,  and  they  neglcft  to  fill  up  the 

i3gG#  2  Bull  vacancies  as  they  happen,  the  court  will  grant  a  mandamus 

N.  p.*  soi.  ordering  them  to  do  it* 

i 
4.  "  It  fhould  be  (hewn  to -the  court  on  the  application  fir 
u  a  mandamus,  that  there  has  been  a  default-*  for  the  coot 
"  will  not  prefume  that  any  officer  or  other  perfan  have  art 
u  done  their  duty,  unlefs  that  is  (hewn  to  the  court." 

Rex  v.  Bor.  of       Therefore,  where  the  mandamus  was  granted  to  the  church- 
St  Ives.  wardens  and  overfeers  of  the  poor,  to  make  a  rate  for  the  ft- 

bSiV  pC°'  3"  **ef  °f  ****  t00**  the  court  wou^  not  S™*  at  **  *mc  *****  •"  I 
*  *99m  mandamus  to  the  juftices  to  allow  it;  for  there  could  be  nod* 

fault  in  the  juftices  till  the  poor  rate  was  made,  and  prefented    | 

to  them  to  allow  it ;  and  the  court  would  not  prefume  that  the 

juftices  would  not  do  their  duty :  though  in  this  cafe  the  faoe 

juftices  had  refufed  to  allow  a  rate  when  a  mandamus  had  ifc 

ed  for  the  purpofe,  and  had  been  taken  up  the  term  before,  on 

an  attachment  for  diibbedience. 

Rex  v.  Vintners     5.  Ci  Where  the  corporation  is  by  prefcription,  the  parij 

GMP"  Mi£ia5    "  aPP^'nS  for  a  mandamus  muft  (hew  the  conftitution  of  the 

N?°P* aoo.       "  corPoration,  and  verify  it  by  affidavit  as  well  as  his  owa 

. <c  right :    Where  the  corporation  is  by  charter,  a  copy  of  it 

"  muft  be  produced  at  the  time  of  making  the  motion." 

6.  "  If  on  the  party's  (hewing  the  caufe  before  the  court 
u  it  appears  that   there   was    good    grounds  for  his  r*» 

*  mowl 
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u  mtival  from  that  office,  to  which  he  applies  to  be  ftfforedj 
u  they  will  ndtgranta  mandamus  even  though  there  appears 
u  to  have  been  tome  irregularity  in  the  proceeding  by  which 
fc  he  was  removed*" 

For  where  the  application  Was  for  a  mandamus  to  reflbre  Rex  ▼.Mayor 
one  Roberts  to  tfte  place  of  clerk  of  the  Bridge- houfe  eftateS  of  London, 
of  the  city  of  London,  it  appeared  that  he  had  been  reported  *  TcrinRcP- 
a  defaulter  in  his  accounts  to  a  confiderable  amount,  by  the  *77' 
city  auditors ;  and  that  being  called  to  aetountj  and  to  pro- 
duce his  vouchers,  that  he  wrote  a  letter  to  the  committeey 
refufing  to  comply  with  their  requifition ;  upon  which  he  was 
fufpended,  though  he  had  not  been  regularly  fummoned  to  make 
his  defence,  which  fttould  have  been  done  $  yet  the  fads  above 
appearing  clearly,  the  court  refufed  a  mandamus. 

So  where  a  mahdamus  applied  for  was  to  reftore  a  peffon  Rex  v.  faayor, 
to  the  office  of  town-clerk,  the  corporation  laid  before  the  &*  of  Ax- 
court  a  very  full  and  fufficient  caul's  for  removing  him,  and  Jf"*^- 
that  he  himfJf  had  openly  declared  in  court  that  he  would    °wp* 
ferve  them  no  longer.     The  profecutors  counfci  admitted, 
that  there  was  fufficieht  caiife  for  a  motion*  but  obje&ed, 
that  he  had  been  removed  without  notice  to  appear  and  defend 
himfelf.      Per  Ld;  Mansfield,  The  court  will   not  grant  a 
party  the  afliftarice  of  a  prerogative  writ,  when  it  is  ackhow-* 
ledged  that  the  corporation  hadfufficient  caufe  to  remove  him, 
and  when  they  would  undoubtedly  again  remove  him  the  in* 
ftaqthe  was  reftoreda 

But  whete  a  rule  is  granted,  If  on  (hewing  caufe  it  ap-  Rex*, 
pears  doubtful  whether  the  party  has  a  right  or  not,  yet  the  J*  {* l*nd- 
court  will  grant  a  mandamus,  in  order  that  the  right  may  ^     '    ' 
be  tried  on  the  return.  Tnn.  1741. 


7.  Though  the  court  have  granted  a  mandamus  for  any  R«  r.  Wigan, ' 
purpofe,  yet  may  they  grant  another,  and  concurrent  man-  ?R^V" 
dam  us  for  the  fame  purpofe;  but  fuch  concurrenr  mandamus  %  "^n!\%%m 
is  not  of  courfe,  bat  is  only  granted  where  there  is  reafenable 
ground  to  fufpedt  that  the  party  who  firft  moved  the  manda- 
mus does  not  really  mean  to  execute  it,  and  then  a  rule  is 
granted  to  (hew  caufe. 

And  where  thefre  are  fuch  applications  for  concurrent  man-  Rex  ▼. 
damufes,  the  court  will  order  a  time  for  proceeding  to  an  Haiemere. 
eleaion  to  be  inferted  in  the  firft  mandamus.  *a£r  *  wjt 

Lcoe. 

And  where  there  has  been  a  judgment  of  oufter  againft  3  liurr.  1386. 
a  corporate  officer,  the  court  will  not  grant  a  mandamus  to 
proceed  to  the  eledion  of  another,  until  th*  four-day  rule 

Xx  given 
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given  on  the  pcjiea  is  out,  bcauk  till  then  judgment  < 
he  aftuaUy  figned\  and  on  fuch  application  for  a  mandamus  to 
proceed  to  a  new  ele&ion,  the  profecutor  on  the  fcoaer 
judgment  (hall  have  priority* 

8.  "  The  rule  to  (hew  caufe  muft  always  be  on  the  fine 
«  perfons  to  whom  the  writ  is  to  be  dire&ed,  in  cafe  the  nfe 
"  (hould  be  made  abfolute." 

Rex  *.  Church-  Therefore,  where  the  rule  was  on  the  churchwardens  id 
wardens  and  overfeets  to  (hew  caufe  why  a  mandamus  (hould  not  go  4- 
oTcrfcenof  re£ed  to  them,  and  the  twenty  principal  inhabitant^  itw 
fckTThfM  hcld  to  he  bad;  for  thefe  Uft  (hould  have  been  parties  to  fe 
N.  P.  *oo.  fute*  But  the  court  gave  leave  to  amend,  faying,  it  woM 
be  good  on  new  fervice. 

Rex  T.Buket.      And  if  the  mandamus  is  to  proceed  to  die  dedion  of  a 
3  Burr*  UJ3-    corporate  officer,  of  which  a  perfon  is  then  in  poflrfca,  k 
muft  be  made  a  party  to  the  rule. 


4.  OF  THE  WRIT. 

Under  this  head  is  to  be  confidered,  I.  The  direction  cf 
the  writ:  2.  The  body  or  mandatory  part  of  the  writ:  > 
The  return. 

I.   TO   WHOM   THE   WRIT   IS   TO  BE   DIRECTED. 

1.  "  A  mandamus  muft  regularly  be  direded  to  thofcper* 
"  fons  by  whofe  authority  die  party  was  deprived  of  tfctf 
"  right,  to  which  he  applies  to  be  reftored,  and  who  there- 
"  fore  have  a  power  or  reftoring  him." 

Hex  ▼.  Mayor,  Therefore,  where  die  mandamus  was  to  the  mayors  aide- 
&c.  of  Derby.  meny  and  capital  burgejfes  of  Derby y  commanding  them  * 
Salk.  436.  command  A.  and  B.  who  had  removed  the  party  compbia- 
ing,  to  reftorc  him,  the  writ  was  quafhed;  for  it  wasab* 
furd  that  the  writ  fhould  be  diredtcd  to  on* perfon  U  cammed 
another  to  do  any  acli  It  (hould  have  been  dire&ed  to  tie 
parties  themfelves  who  were  to  do  it. 

2.  "  The  writ  (hould  be  directed  to  the  corporation  byi* 
"  corporate  nam<>  where  the  power  of  amotion  refides  in  ck 
«  corporation  at  large."  j 

Ma  or       Therefore   where  the    mandamus   was   direfied  to  **i 

&c!  If  Rippon.  m*y*r9    aldermen^    and  commonalty  of  Rippcn,   and  they  » 

*Salk.  433.      turned  that  they  were  incorporated  by  the  name  of  Aft 

mayor,   burgejfes^    and  commonalty  of  Rippen\    the  cotff 

tali 
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held  the  writ  to  be  bad,  it  being  directed  to  the  corporation 
by  a  wrong  name. 

u  And  though  the  tiling  to  be  performed  is  to  be  done  by 
♦«  only  part  of  the  corporation,  yet  may  the  writ  be  direfled 
€€  to  the  corporation  at  large,  though  it  may  alfp  be  dire&ed 
€<  to  that  part  of  the  corporation  who  are  to  do  the  aft  re- 
€€  quired  by  the  mandamus." 

But  it  muft  be  dire&ed  either  to  that  part  of  the  corpora-  Rex  ▼.  Mayor 
tion  who  are  to  do  the  aft,  or  to  the  corporation  at  large ;  of^n(?dolu 
for  if  it  be  dire&ed  to  a  part  of  the  corporation,  which  part %  ^^  "• 
are  not  to  do  the  thing  required,  the  writ  {hall  be  quafhed. 

Therefore  where  a  mandamus  to  admit  a  perfon  to  the  ^Vj**!01, 
fcffice  of  town- clerk,  was  dire&ed  to  the  mayor  and  aldermen  ,  JJETtoij 
tf  Hertford}  in  fe&,  the  mayor  only  was  to  admit  ;  for  this 
fault  the  writ  was*  quafhed ;  for  it  would  not  be  known  who 
were  to  obey  the  writ,  if  the  dire&ion  was  infignificant  or 
immaterial. 

So  where  the  mandamus  was  dire&ed  to  the  mayor,  alder-  Rex  v.  Mayor 
men,  and  common-council  of  Norwich^    to  proceed   to  the  &f  of  Nor- 
ele&ion  of  town-clerk,  the  court  granted  a  fuperfedeas  of^Jf*^ 
the  writ,  it  appearing  to  the  court  on  affidavit,  that  the  right 
of  ele&ion  was  in  the  mayor  and  aldermen,  and  the  writ  was 
not  dire&ed  to  them,  neither  was  it  dire&ed  to  the  corpora- 
tion by  their  corporate  name. 

c<  But  if  the  writ  includes  in  its  dire&ion  the  whole  cor- 
€€  poration,  or  that  part  which  is  to  make  the  return,  it 
c<  flull  be  good,  though  there  may  be  fome  informality  in 
«  the  dire&ion." 

As  where  it  appeared  that  the  power  of  amotion  was  in  Pecs  v.  Mayor 
the  mayor,  aldermen,  and  others  of  the  common-council^  the  £^^640.* 
mayor  and  aldermen  being  part  of  the  common-council,  and 
the  writ  was  dire&ed  to  the  mayor,  aldermen,  and  common- 
council^  as  if  excluding  them  from  being  part  of  it,  and  it 
was  moved  to  quafli  the  writ  for  mifdire&ion :  Bur  per  Cur. 
Here  is  no  one  in  this  dire&ion  who  muft  not  join  in  this 
a£fc;  it  is  only  repeating  the  feveral  conftituent  parts  of  the 
corporation;  and  mentioning  the  entire  common  council 
after  the  mayor  and  aldermen,  is  only  a  repetition  quoad  the 
mayor  and  aldermen;  and  therefore  the  motion  was  refufed. 

3.  u  Where  a  writ  of  mandamus  is  dire&ed  to  feveral 
"  a&ing  in  different  capacities,  the  writ  (hall  be  taken 
<c  reddendo  Jingula  finguln\  that  is,  that  each  perfon  (hall  do 
*c  that  which  belongs  to  his  office." 

As  where  the  writ  was  to  the  mayor  and  burgefles  of  R«v  Mayor, 
^Tregony^    commanding  therh,  viz.    "  quod  eligitis  W  juratis  &c-  °f  Trego- 
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u  majoretn,  tic*  fecundum  aucloritatem  veftramj*  &c.  It  w» 
moved  to  fuperfede  this  writ  on  the  ground  that  the  power 
of  eliding  was  in  the  burgefles,  and  that  of  fwearing  in  the 
mayor  alone ;  fo  that  the  mayor  could  not  make  a  return  of 
this  writ  as  direcled  to  him  to  elefi,  nor  the  burgefles  as  di- 
rected to  them  to  fwear :  But  the  court  held,  That  the  writ 
was  to  be  taken  diftributively,  and  that  each  was  to  obey  the 
writ  according  to  their  fevcral  functions. 

Htxv.Wigan.       4.  The  court  will  not  fpecify  to  whom  the  mandaimrt 
%  Burr.  784.      (hall  be  directed,  for  this  might  be  prejudging  the  right  of 

the  electors;  but  he  who  applies  mud  at  his  peril  hare  if 

properly  directed. 

Rex  v.  Ward.        The  writ  need  not  fet  out  that  the  perfon  to  whom  it  is 

1  Stra.  893.       directed  is  the  perfon  whofe  duty  it  is  to  do  that  for  which  the 

3  Ret  mandamus  is  granted  (as  to  fwear  and  admit,  ex.  gr.)  -,  fa 

if  it  is  mifdirected  it  fhould  be  fo  returned 


2.     Of    THE    BODY,    OR    MANDATORY    PART    OF  THE   ' 
WRIT. 

I.  cc  The  writ  muft  be  made  out  according  to  the  role 
44  upon  which  it  was  applied  for  and  granted." 

Rm  *.  WUd-         Therefore  where  the  mandamus  was  granted,  command^ 
ma*1'    g  the   defendant    to    deliver   to  the  company  of  blackfmiths 

a  tra.  79.  bocJ^  papers,  &c.  which  he  had  in  his  cuftody  as  clerk 
the  company,  from  which  he  had  been  removed,  and  t 
officer  took  the  rule,  to  deliver  them  to  a  new  clerk  ;  for  d 
variance  the  writ  was  fuperfeded,  and  the  party  compelled 
apply  for  a  new  writ. 

1  L.  Ray  j6o.       2.  "  The  writ  fhould  contain  convenient  certainty  of  t 
Ball.  N.  P.  404-  w  ,duty  required  to  be  done,  but  need  not  fet  forrh  by 
44  authority  that  duty  exifts." 

Rex  t.  Mayor       As  where  a  mandamus  had  been  granted,  wherein  it 

and  Burgcflet  of  recited   that  there  ought  to  be  in  the  town  of  Nottingham 

Nottingham.     a  common-council,  conhfting   of  twenty-four  pcrfbns 

la^frtj R?' 3*"  commanding  the  defendants  to  chufe  fix  perfons  to  fill  up 

204"  vacancies ;  upon  motion  to  qua(h  the  writ  it  was  objeflo 

S  C.  that  t be  nature   of  the   right  to  have  fucb  a  comnmn-ccvmcil 

that  isy  whether  by  charter  or  prefcription^  or  boivy  was  *  ot  ft 

forth   with  fume i en t  particularity:     But    the  objection  1 

over-ruled,  many  precedents  being  to  the  contrary,  and 

precife  form  being  neceflary  in  a  mandamus. 


Moore  v.  So  where  the  fuggeftion  of  the  writ  was  Tha  the 

Mayor  of         had  a  right  to  be  admitted  to  the  office  of >  paying 

Haftingi.  rcafonaLl 

Csf.  Temp. 

Hard.  362.  , 
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reafbnable  fine,  that  is  fufficicnt  without  (hewing  how,  or  by    ' 
whom  it  is  to  be  affefled.' 

So  where  the  mandamus  was  to  the  defendant,  as  ju<?gc  of  Rex  v.  Dr.  Bct- 
the  prerogative  court  of  Canterbury^  to  grant  probate  of  the  tcJ"wrrt£« 
will  of  Cord  Londonderry^  and  exception  was  taken   to  the  a*     * 
writ,  that  it  only  fet  out  that  the  Earl  had  bona  not  a  bi  Ha  at 
IVeftminJler  and  divers  dioccfes;  but  did  not  fay  within  the 
province  of  Canterbury^  in   which   cafe  only  the  defendant 
could  grant  the   probate :    But  the  court  refufed  it,  faying, 
that  they  would  hot  prefume  an  inferior  jurifdicli on. 

3.  c<  It  feems  that  a  mandamus  can  only  command  the 
<c  doing  of  one  fingle  aft,  or  be  but  for  one  iingle  purpofe." 

For  in  this  cafe  the  court  granted  a  mandamus  to  the  de-  Rex  T.church- 
fendant  to  make  a  poor's  rate,  but  refufed  to  order  particular  ^rar<^1118  °* 
perfons  to  be  injerted  in  i>,  though  there  was  an  affidavit  that  Y&nl\%s9  • 
fuch  perfons  were  rateable,  and  that   they  were  omitted  to 
prevent  their  voting  for  members  of  parliament;  for  the  va- 
lidity of  the  rate  might  be  tried  by  appeal. 

So  the  court  granted  a  mandamus  to  the  mayor  to  hold  a  Rex  ▼.  Mayor 
corporate  aflembly,  but  refufed  to  add  to  it,  "  To  admit  all  of  Kingfton 
perfons  having  a  right:"  for  this  involved  other  queftions,  wP?n  Hul1' 
and  was  too  complicated,  as  each  perfon's  right  was  diftin£t 

"  But  in  fuch  cafe  the  writ  may  command  feveral  perfons 
cc  acting  in  their  diflincl  capacities  to  act  officiary  according 
"  to  their  refpeftive  offices/' 

As  where  by  cuftom,  the  court- leet  was  to  prefent  to  the  Rex  t  Borough 
fteward  the  pcrfon  whom  the  commonalty  had  chofen  to  be  *£ch"ft~ 
mayor;  the  court  granted  a  mandamus  to  the  fteward  to  hold  iaQ^,*  a>  Bttm 
a   leet,  and  to  the  burgefles  to  attend  at  fuch  court,  and  to  n.  P.  aoo. 
prefent  J.  D.  who  had  been  chofen  bv  the  commonalty.  Rex  v.Mid- 

'  hurft. 

5.  If  the  corporation  to  which   the  mandamus  is  fent  is  £  p*  **  3" 

above  forty  miles  from   London,  there  fhall  be  fifteen  days  Called  Rex  ▼. 

between  the  tefte  and  return  of  the  firft  writ :   but  if  but  Ld  Montague. 

forty  miles  or  under,  then  but  eight  days,  and  the  writ  fhould  Bul1,  N.p# 

not  be  tefted  before  it  was  granted  by  the  court. 

0  '  Anon. 

And  in  fuch  cafe  one  day  is  to  be  taken  exclufive,  and  the  ^ 
other  inclufive.  *%£** 


of  Dover 
I  Stra.  !•;• 


J.   OF   THE   RETURN. 

Writs  of  mandamus  being  either  to  reftore  or  admit,  I 
Hull  confider  diftindUy  the  return  to  each. 

Returns 
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Returns  are  to  be  confidered,  i.  In  point  of  fiibflance:  2. 
In  point  of  form. 

i.  Of  the  Return  in  Point  of  Subftancc 

In  order  to  make  a  return  good  in  this  refpe£fc,  it  moft 
appear,  I.  That  the  removal  was  by  perfons  who  had  legal 
power  to  remove:  2.  That  the  perfon  was  removed  for  good 
and  legal  caufe:  3d,  That  the  proceedings  under  which  thft 
removal  took  place  were  regular. 

Of  each  of  thefe  in  order* 

i.  The  Amotion  muft  have  been  made  by  PerfooJ 
having  lawful  Authority  to  do  fo. 

Bagg't  ctfe.  It  feems  to  have  been  long  a  queftion  in  whom  the  power 

"  Co-  99- 1  of  amotion  refided.  Lord  doke  in  this  cafe  lays  it  down,  chat 
cafe.  ^  *  ^is  power  can  on'y  belong  to  the  corporation  by  charter  or 
s  Stn.  S19.  prefcription.  But  this  doctrine  has  fince  been  exploded;  and 
Rex  t.  Richard- it  has  been  folemnly  adjudged  that  there  is  incident  to  every 
fo"#  corporation  a  power  of  amotion. 

Rcxv  Mayor  of     The  law  therefore  now  is,  That  corporations  may  claim  a 

Lyme  Regit,      power  of  amotion  either  by  charter  or  prefcription;  charter 

oug .  144;      may  gjvc  jt  tQ  tjlc  w|j0je>  or  to  a  fcicQ  body^  but  if  it  gives 

it  to  neither,  the  law  gives  a  power  of  amotion  to  the  whole 
body  at  large. 

Rex  ▼.  Corp.  of  But  a  power  of  amotion  can  never  be  exercifed  by  zpart 
Doncafter  Qr  t^e  corporation*  as  the  common  council,  ex.  jpt.  tenlefs  «- 

Tr.  25  Geo.  a.    {    r§      -        l     l     *  *     r    ■„■  J 

Saycr  3  7,  trefib  gw**  by  charter  or  prejcrtption. 

2.  The  Perfon  muft  be  removed  for  good  and  Legal 
Caufe. 

Good  Caufes  of  amotion  maybe  in  general  for  misfeasance, 
or  for  nonfeafancc;  that  is,  for  crimes,  which  render  hha 
unfit  for  the  duties  or  his  ftation  j  or  negle£fc,  fuch  as  pre- 
vents him  from  the  due  difcharge  of  them, 

Bagg'seafe,  it  j.  Malfeafances  or  crimes  are  of  three  defcriptions :  Firft, 
i*"dM  *JnA  "uc^  **  arc  *n^Mnous  ,n  *CI"r  own  nature,  but  have  no  rda- 
1  Burr.  339 C  "  t'on  t0  ^s  0**ce:  as  attainder  for  forgery,  perjury,  or 
fpiracy  at  the  King's  fuit,  or  for  any  crime  rendering 
infamous :  But  to  ground  a  removal  for  any  of  theft  canfes^  there 
muft  be  a  previous  conviclion  by  indictment  in  the  King's  courts: 
2.  Such  crimes  as  are  offences,  againft  bis  oath  of  office,  and 
duty  as  a  corporator  j  fuch  as  burning  or  erSfing  the  records 

of 
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of  the  corporation.  For  this  crime  he  may  be  tried  and  con* 
vided  by  the  corporation,  and  for  that  removed :  3.  Crimea 
of  a  mixed  nature,  fuch  as  are  both  indictable  and  againft  his 
duty  as  a  corporator  j  as  bribery.  Mod.  C&f.  19, 

100* 

Under  this  general  defcripdon  of  offences  it  is  to  be  ob- 
fcrved, 

1.  u  That  the  offence  fufficient  to  juftify  the  removal  of  a 
u  corporator  or  corporate  officer,  muft  appear  to  have  been 
cc  done  malo  animo" 

For  where  the  recorder  of  a  borough  gave  wrong  advice  Rex  v.  Willi*, 
with  regard  to  corporate  proceedings,  as  it  appeared  to  have  4  Burr.  1999. 
been  innocently  done,  it  was  adjudged  to  be  an  inefficient 
caufe  of  removal. 

2.  "  As  to  fuch  crimes  whereof  a  previous  conviftion  is 
**  neceflary  to  found  the  disfranchifement  on,  it  is  the  infamy 
"  of  them  that  renders  him  an  improper  perfon  to  be  conti- 
"  nued  in  an  office  of  truft;  therefore,  if  the  crime  for  which 
**  he  is  convided,  be  fuch  as  carries  no  infamy  with  it,  it  will 
M  be  no  caufe  of  disfranchifement," 

It  was  therefore  held, 

That  a  corporator  having  become  a  bankrupt^  was  in  this  cafe  Rex  v.  Mayor, 
adjudged  to  be  an  inefficient  caufe  of  removal;  for  bank*  **•  °*  *-***?- 
ruptcy  is  neither  a  crime  in  the  eye  of  the  law,  nor  an  offence  ?°2L"     mmm 
in  any  light  contrary  to  the  duty  of  a  corporator;  for  which 
caufes  only  the  removal  would  oe  lawful. 

So  a  convidion  for  an  ajfault  is  an  inefficient  caufe;  for  R«  ▼.  Mayor 

iuch  is  not  an  offence  of  an  infamous  nature,  of  Derby. 

a  Geo.  a. 

3.  u  The  offence,  if  not  on  account  of  the  infamy,  muft  Carthfin* 
c<  have  fome  refpeft  to  the  corporation  itfelf ;  that  is,  fuch 

c<  as  is  detrimental  to  the  corporation  itfelf  or  fome  of  its  liberties^ 
**  privileges^  or franchifes" 

Therefore  a  peffonal  offence  from  one  member  to  another  Bol1.N.P.ooS. 
Is  not  a  fufficient  ground  of  disfranchifement ;    So  though  Ibid* 
razure  of  the  corporation-books  may  be  a  good  ground;  yet,  *  **?■*•  ,a'*# 
unlets  it  be  in  a  matter  to  the  detriment  of  the  corporation, 
it  is  otherwife :  So  mifemploying  the  corporation-money  is 
not  a  fufficient  caufe  of  removal,  becaufe  the  corporation 
may  have  their  a&ioiu 

(C  So  a  mere  contempt  of,  or  contemptuous  words  ufed  to 
*'  the  corporation,  or  any  member  of  it,  is  not  a  fufficient 
€*  ground  of  amotion." 

As  where  in  a  mandamus  to  reftore  Dr.  Bentleyy  the  return  R«  ▼•  Chan- 
of  the  caufe  of  his  amotion  was,  That  being  cited  to  anfwer  5Uoj»  *c-  rf 
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a  plea  of  debt  in  the  Vice-Chancellor's  court,  he  (aid  to 
procefs  was  illegal  and  unftatutable,  and  that  he  would  not 
obey  it ;  that  he  took  the  procefs  from  the  officer,  and  laid  the 
V  ice-Chancellor  was  not  his  judge,  and  that  he  fluke  ept\ 
for  which  contempts  that  he  was  at  a  future  congregation 
deprived :  The  court  were  of  opinion  that  thefe  caufes  were 
infufficient;  though  a  peremptory  mandamus  to  reftore  him 
was  granted  ov\  another  ground*  viz.  that  he  had  not  bees 
fummoned. 

4.  "  A  mitbehaviour  in  one  office  is  no  ground  to  amove  a 
44  perfon  from  another." 

%  Raym.  1564.  As  where  the  perfon  had  mi  (behaved  in  the  pffice  of  cham 
berlain,  and  he  was  removed  from  beings  burgefs,  it  was  held 
not  fufficient. 

1  Lev.  491.  5.  u  Where  an  office  is  held  at  pleafure,  in  fuch  cafe  the 

1  Vent.  77,  88. «  perfon  in  poiTeffiqn  may  be  rempve4  without  anv  caufe 
44  aligned." 

Rex  v  Church-  As  where  the  mandamus  was  to  the  churchwardens  of 
wardens  of  Tbamey  to  reftore  J.  Williams  to  the  office  of  fexton ;  they 
^StT*  returned,  that  Thame  was  an  ancient  parifh,  and  that  for  tine 

ftex"*.  Mayor  immemorial  there  has  been  a  church  5  that  the  fexton  was 
of  Canterbury,  eligible  by  the  churchwardens  and  major  part  of  the  inhabt- 
s  Stra.  674,  tants;  which  perfon  fo  elected  was  to  continue  at  the  pleefctn 
of  the  eleffort)  and  was  amoveable  by  the  major  part  when  law* 
fully  aflembled;  that  j  May  1703,  J.  JViUiams  was  tkSbd 
fexton,  and  continued  in  the  office  till  31ft  of  June,  17175 
on  which  day  the  churchwardens  and  parifhioners  being  law- 
fully aflembled,  that  he  was  removed;  the  return  was  ad* 
judged  to  be  good,  though  no  other  caufe  was  affigned  for  ha 
removal  than  the  pleafure  of  the  electors, 

44  Bqt  where  an  officer  is  fo  removeable  at  will,  and  is  re- 
<c  moved  by  the  corporation,  if  they  in  their  return  to  a  many 
44  damus  to  reftore  him  do  not  rely  on  their  power,  but  return 
44  a  caufe  of  removal,  if  that  is  infufficient^  the  court  will  grant 
44  a  mandamus  to  reftore  the  perfon  removed/' 


Rex  v.  Mayor  As  where  the  mandamus  was  to  reftore  one  Stafford  to  the 
of  Oxford.  office  of  town-clerk,  and  the  return  ftated  him  to  be  an  ofi- 
2  Salk.  428.  cer  at  the  will  of  the  mayor  and  aldermen  $  but  that  he  was 
removed,  his  office  being  void  for  not  having  taken  the  mAs 
of  allegiance^  &c.  before  them\  this  being  inefficient,  as  fee 
might  have  taken  them  before  two  juftices,  a  mandamus  went 
to  reftore  him,  though  it  had  been  fuQicient  if  they  had  ftattd 
that  he  had  been  removed,  as  holding  his  office  at  pleafure. 

2.  Noa- 
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2.  Nonfeafence,  or  negletft  of  the  corporator's  duty,  is  the 
jiext  legal  ground  of  amotion. 

As  to  this  it  has  been  decided, 

1.  "  That  to  make  this  a  good  caufe  of  amoval,  it  muft  Rex  v.  Mayor 
**  amount  to  an  abfolute  defertion  and  negleft  of  all  the  duties  ofo{  LciccG*r. 
*c  a  corporator ;  for  an  occafional  abfence  for  a  Ihort  time,  as  4    urr*       7# 
<(  for  health  or  urgent  bufinefs,  that  {hall  not  be  fufficient." 

As  where  the  recorder  of  a  borough  was  abfent  from  one  Rex  t.  Wells. 
pjjionsy  where  his  prefence  was  neceflary,  and  where  he  had  J  Bar[^'9?9'  „ 
no  notice  to  attend;  without  (hewing  any  further  intention  c*£.       ukcri 
of  leaving  the  borough :  it  was  held  an  inefficient  caufe  to  Salk.  434. 
remove  him;   though   non-attendance  is  otherwife  a  good 
ground  to  remove  a  recorder,  his  office  being  a  public  one 
relating  to  juftice, 

:    §0  abfence  from  four  occafional  great  courts,  and  one  on  a  Rex  t.  Richard^ 
ftated  day,  was  adjudged  to  be  not  a  fufficient  ground  for  fon 
amotion;  for  a  corporator  may  be  innocently  abfent  where  he  r       "jJ17" 
may  not  think  his  prefence  absolutely  neceflary;  and  therefore  an(j  Aidcrmcn 
unlefs  he  negle&s  where  he  has  a  particular  fummons  and  no-  of  Carliile. 

jice,  ip  cannot  l>e  conftrued  a  defertion  of  his  office.  !  s*r*«385>  3M. 

'  s.  p, 

2.  Non-refidence  is  another  fpecies  of  nonfeafance :  but  it  l^ex  v.  Pon- 
is  only  in  jhc  cafe  of  offices  which  require  a  perpetual  execu-  &pbj. 

tion  j  as  mayor,  fheriff,  coroner,  where  perpetual  refidence  is  Bu"u2  {^  p%o6 
neceflary :  but  in  other  cafes  local  refidence  is  not  neceflary  j  +  Mod.  56. 
as  in  the  cafe  of  recorder,  freemen,  &c.  for  it  would  be  ab-  Vid.  Vaughan 
furd  to  fay  that  non-refidence  merely  ihould  be. a  caufe  of  v. Lewes. 
amoval,    where,   notwithftanding  fuch   non-refidence,    they    ar    '  *27' 
may  do  all  their  duty  requires;  though  if  fuch  perfons  totally 
negleft  their  office  and  duty,  they  may  be  removed. 

Therefore  where  the  corporator  refided  three  miles  from  Rex  ▼.  Mayor 
the  borough,  it  was  held,  That  that  was  not  fuch  a  defertion  of  Doncaficr. 
of  his  office  as  to  juftify  a  removal;  for  he  was  near  enough  Sayer  ReP  37# 
to  attend  his  corporate  duty. 

So  that  in  fuch  cafe  it  is  not  fufficient  to  (hew  a  non-refi-  Rex  v.  Miles. 
dencej  for  unlefs  there  be  an  exprefs  claufe  in  the  charter,  p*  9  G-  '• 
non-refidence  will  not  be  of  itfelf  a  caufe  of  amoval,  but  it    u  * N' p*  a°7, 
would  be  good  in  any  cafe  to  (hew  fuch  a  non-refidence  as 
amounts  to  a  total  defertion  or  dereli&ion  of  their  office. 

Therefore  where  a  corporator  refided  200  miles  from  the  Rex  ▼.  Mayar 
borough,  and  had  been  abfent  for  22  years,  this  was  confi-  j£  Newcaftie. 
dered  as  a  total  defertion  of  the  duties  of  his  offices,  and    -  "* Saycr  **' 
holden  to  be  a  good  caufe  of  amoval. 

And 
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Rex  t.  Mayor  And  where  a  corporator  is  removed  on  the  ground  of  no*. 
&e.  Lyme  refidence,  it  is  not  neceiTary  for  die  corporation  to  give  Urn 
Souei.  144.  »°tice  to  comc  ***&  refide  before  they  remove  him  ;  for  be  k 
3  kef.  bound  by  his  office  to  refide,  and  if  fuch  is  the  law,  he  ought 

to  know  it. 

3.  The  Proceedings  under  which  the  Removal  hat 
taken  Place,  muft  be  regular. 

Res  ▼.  Mayor,       i.  "  Where  a  corporator  is  to  be  removed,  every  indm-. 
&c.  ©£  Uvcr-  «  dujj  member  of  the  corporation,  or  part  of  the  corpora- 
Fitrr  ,«      "  tion,  in  whom  the  power  of  amotion  refides,  ought  to  be 
7  3#     «  fummoned." 

Kynsfton  r.  Therefore  where  all  the  members  of  the  corporation  had 

Mayor,  &c.  of  been  fummoned,  except  one>  whom  die  bailiff  had  fitppofcd  to 

fsMu^o's      *iave  *)ecn  a^cnt  "^  out  °*  fumroons>  though  he  baud  aboufe 
°s  '    and  redded  within  the  town,  the  court  refolved,  That  for  this 
irregularity  the  amoval  was  clearly  bad,  as  a  fummons  (braid 
have  gone  to  every  member. 

Boil.  N.P.  ft.     "  When  it  is  (aid,  That  every  member  muft  be  fommoned^ 
i  Burr.  itoi.    «  it  means  every  member  within  fummons;  that  is,  refkknt 
44  within  the  limits  of  die  borough." 

Rex  y.  Mayor,  For  if  it  appears  that'  he  lived  out  of  the  limits  of  the  bo- 
&c  of  New-    rough,  it  is  not  necdjary  to  return  that  he  was  fummoned. 

a  Burr  7  2  St**™*  W  ^h  fummons  is  neceflary  where  the  meeting  b 

urr"  on  a  charter-day  I 

Rex  t  Mayor  2.  "  This  notice  (hould  contain  the  particular  bufinds; 
of  jjoncafter.  cc  that  jSj  ^^  the  amotion  of  a  corporator  was  the  bufiixft 
2  Burr  73S.       4C  for  whjch  ^  wcre  funTOQIlcc|n 

"  For  though  convened  on  other  bufinefsy  they  cannot  pn>- 
<c  ceed  to  disfranchife  a  corporator,  unlefs  they  have  met  in 
"  purfuance  of  a  notice  for  the  purpofij  of  removing  him, 
u  even  though  he  himfelf  is  prefent." 

Rex  ▼.  corp.  of  For  where -on  a  return  to  a  mandamus,  it  appeared  that  die 
Carlifle.  power  of  amoving  was  in  the  mayor  and  aldermen  as  a  fdcdt 

r"n6(J,f'  common  council:  That  the  whole  corporation  having  been 
L.Raym  3J357.  Summoned  td  eleft  a  recorder^  that  after  the  eledtion  was  over, 
s.  p.  that  the  mayor  and  aldermen  feparated  from  the  reft,  and  re- 

moved the  profecutor.  This  was  adjudged  to  be  void,  fee 
want  of  a  fummons  to  die  common  council  only^  to  meet  fcr 
the  purpofe  in  their  diftindt  capacity. 

So 
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3.  <c  So  particular  notice  muft  he  given  to  the  party  himfelf  1  Bnnr.  731. 
4C  who  is  to  be  disfranchifed,  that  the  aflembly  mean  to  pro- 
"  ceed  to  remove  him,  in  order  that  he  may  prepare  his  de- 
«  fence." 

•   As  where  a  mandamus  was  granted  to*reftore  Dr.  Btntley\Vua.  ▼.  chancel* 
the  defendant  returned,  that  he  had  been  fummoned  to  anfwer  l°r»  Mafter.and 
in  a  plea  of  debt  before  the  vice-chancellor's  court,  and  that  %%£^Jt* 
he  had  refufed  obedience,  and  a&ed  contumacioufly,  for  which  Cambridge 
the  congregation  removed  him;   but  it  appeared  that  Dr.  iStra.  557. 
Bentlty  had  never  been  fummoned  to  anfwer  before  the  congrega- 
tion; for  that  omiffion  the  court  granted  a  peremptory  man- 
damus to  reftore  him* 

But  where  a  corporate  officer  had  declared  that  he  would  Re**'***!*** 
jerve  no  longer,  and  had  in  other  refpedb  mifdemeaned  himfelf,  ™d^jJffci 
though  he  was  removed  without  notice,  the  court  refufed  thec0Wp.  53*/  # 
writ  to  reftore  him,  the  caufes  of  removal  appearing  fo  fuffi- 
cient. 

So  in  the  cafe  of  a  mandamus  to  reftore  Sir  J.  Jennings  to  Rex  t.  Mayor, 
the  office -of  alderman,  the  corporation  returned,  That  at  an  &c«  of  Rippo* 
aflembly  of  the  corporation,  he  came  and  perfonaliter  libere  iff  %  Sa*"  433' 
dehito  mods  rejignavit  his  office,  declaring  he  would  ferve  no 
longer;  wherefore  they  chofe  another  in  his  room:  this  was 
held  to  be  good,  though  the  court  further  held,  That  till  iuch 
election  he  had  power  to  waive  his  resignation. 

So  where  die  mandamus  was  to  reftore  Elias  CBalk  to  the  Rex  v.  Mayor 
place  of  burgefs  of  Wilton,  the  defendants  returned  a  cuftom  andBurgeffes 
to  remove  for  miftehaviour,  and  then  fet  out  feveral  inftances  S*^11*?* 
of  miftehaviour ;  and  that  be  being  therefore  fully  heard  to  all        4*  * 
that  was  objected  in  the  common  council,  that  he  was  turned  out ; 
it  was  objefted,  That  it  was  not  faid  that  he  was  fummoned ; 
fed  ftr  Cur.  The  end  of  the  fummons  is,   that  he  may  be 
heard  for  himfelf,  and  therefore  where  he  has  been  heard,  want 
of  fummons  is  no  objedion. 

Note,  Where  the  mandamus  is  to  admit,  the  queftion  turns 
on  the  validity  of  the  eledion ;  which  will  be  fully  confidered 
in  the  chapter  of  Quo  Warranto. 

3.  Of  the4  Return  confidered  in  Point  of  Form. 

1  ft.  Who  fhould  make  the  return:  2d.  In  what  manner: 
3d.  The  proceedings  on  the  return. 

i.  Who  fhould  make  the  Return. 

A  mandamus  was  direded  to  the  mayor,  bailiffs,  and  bur*  Rex  ▼.  Mayor, 
geffes  of  the  town  of  Abingdon ;  the  mayor  made  a  return,  **•  of  Abtog- 

aM  j  aon. 
MdSalk.  4JI. 
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R  ex  v*  Mayor,  and  brought  it  into  the  crown-office,  intending  to   more* 

Mk!fNonsicp to  have  lt  filcd;  and  a  motion  was  madc  to  ftay  *e  ^ 

432'  .  •  jng  0j-  jt  on  a  fuggeftion,  that  this  return  was  made  by  the 
mayor  and  the  minor  part  of  the  corporation  againft  the  con- 
.  fent  of  the  majority,  who  would  have  obeyed  the  writ :  but 
per  Holty  Where  a  writ  is  dire&ed  to  a  fingle  officer,  as  a 
fheriff,  and  a  ftranger  makes  a  return  without  his  privity,  he 
may  at  any  time  that  term  wherein  the  writ  is  returned,  come 
in  and  difavow  it  5  but  not  after  the  term :  (Dyer  182.J  Bbt 
in  this  cafe,  where  the  writ  is  dire&ed  to  feveral,  and  the 
mayor,  who  is  the  moft  principal  and  proper  perfon, 
and  brings  in  the  writ,  the  court  will  not  upon  affidavits  < 
mine  whether  there  was  the  confent  of  the  majority:  The  re- 
turn muft  be  received,  and  a  remedy  lies  againft  the  mayor} 
and  if  the  return  is  falfified,  a  peremptory  mandamus  muft 
go. 

2.  In  what  manner  the  Return  is  to  be  made. 

Per  Ld.  Man*.       1.  «  The  return  to  a  mandamus  fliould  fet  out  all  neceflary 
**!jj*  <c  fafts  precifely,  to  {hew  the  perfon  removed  in  a  legal  ana 

2  ur.  731.  <t  proper  manner,  and  for  a  legal  caufe:  It  is  not  fufficientto 
c<  fet  out  conclufions  only;  the jacls  muft  be  precifely  fet  oat, 
u  that  the  court  may  judge  of  the  matter.  So  it  is  the  feme 
"  as  to  the  caufe  of  the  amotion,  that  muft  be  likewifc  fet 
«  out." 

Rex  ▼.  Mayor,  Therefore  where  to  a  mandamus  to  reftore  one  Jofirpb  Gegg, 
Bailiffs  and  Bur- to  the  place  of  common  council-man  of  Liverpool-,  the  <fe- 
gcffc9ofLivcrp.fendants  returne(j  generally  the  caufe  of  the  amotion,  by  the 
common  council,  who  were  in  due  manner  met  and  ajjembkd: 
The  court  held  the  return  to  be  bad  ;  for  that  they  were  fc 
duly  aflembled  was  a  conclufion  of  law ;  they  fhould  have  fa 
out  the  fafts,  viz.  That  they  had  as  a  feled  body  the  power  of* 
amotion :  That  the  members  were  fummoned  by  regular  and  pro- 
per notice :  And  that  Clegg  himfelf  was  alfo  regularly  fwnnomei 
and  heard  in  his  defence. 

Rex  v.  Mayor       So  if  the  amotion  has  been  by  a  part  of  the  corporation^  the 

of  Don^fcT1  rCtUrn  ftl°uU  (heW  h0W  they  havtIucb  wtborityt  whether  by 
SayerRcp.  37.  charter  or  prescription;  for  as  the  power  of  amotion  is  by  the 
1  Rcf.  Dougl.  general  law  in  the  whole  corporation  at  large,  it  Should  ap- 
144.  s.  P.  .pear  how  the  feledl  part  is  entitled  to  it ;  that  is,  whether  by 
charter  or  prefcription. 

a  Ld.  Raym.  2.  cc  Therefore  a  return  in  too  general  terms  is  bad :  As  to 

15^4.  t€  fay  that  the  party  had  obftinately  refufed  to  obev  the  rules 

c<  and  orders  of  the  corporation,  contrary  to  the  auty  of  ha 

"  ofpee,  without  faying  what  thefe  rules  and  orders  we^e.,, 

So 


WRITS  OF  MANDAMUS.  68 3 

So  a  general  return  of  removal  for  negUft  of  duty  has  been  R«  v.  Mayor 
held  to  be  bad,  without  ftating  the  particular  injiances  of  ne-  ™ \£^£^ 
glecl  and  omij/ion,  that  the  court  may  judge  of  its  fufficiency.    gayer  Rcp.^. 

3Rcf. 

So  where  the  mandamus  was  to  reftore  A  to  the  place  of  Rex  v.  Ballivos 
fchoolmafter  of  the  grammar  fchool  of  Morpeth,  and  the  dc-  dc  Morpeth, 
fendants  returned,    That  at  the  time  of  publifliing  theadl1  Str*-*g- 
prima  of  his  Maiefty's  reign,    that  A.  was   under   fchool- 
mafter, and  that  he  never  took  the  oaths  hy  the  ad  appointed ± 
tatione  cujus  he  became  incapable,    and  that  therefore  they 
Could  not  reftore  him :    This  return  was  held  to  be  bad,  as 
being  in  too  general  terms;  it  fliould  have  faid  that  he  did  not 
fake  the  oaths  of  fupremacy,  allegiance,  and  abjuration,  and 
fuch  as  are  required  by  a  fchoolmafter;  for  he  is  not  obliged  Show.  365. 
to  take  the  Scotch  oath :  fo  there  is  an  exception  of  officers  in 
the  fleet,  &c.    It  therefore  fliould  appear  that  he  was  not  ex- 
cepted :  for  the  party  having  no  opportunity  to  plead  in  this  cafe9 
the  return  ought  to  he  certain  to  every  intent. 

3.  The  return  muft  anfwer  to  the  material  part  of  the  writ,  Braithwaite't    * 
not  to  the  words  only ;  for  if  it  be  falfe  in  fiibftance,  though  ^ 

true  in  words,  an  action  will  lie.  x    cnt'  ,9' 

4.  u  The  return  to  a  mandamus  may  contain  any  number  of 
c<  concurrent  and  confident  caufes,  to  (hew  why  the  party  fhoufd 
**  not  be  admitted  or  reftored." 

As  where  the  mandamus  was  to  admit  the  plaintiff  to  the  Wright  v.  Faw- 
place  of  freeman  of  Morpeth ;  the  return  was,    ift,  That  hecct£ 
was  not  duly  elecled:  2d.  That  by  the  Cuftom  of  the  borough, 4  Burn  a°41' 
no  perfon  cculd  be  admitted  as  a  freeman,  unlefs  he  was  ap-   " 
proved  of  by  the  lord  of  the  manor  or  borough,  and  that  the 
plaintiff  was  not  fo  approved;  objection  was  taken  to  this  re- 
turn, that  it  was  double :  but  it  was  neverthelefs  held  good, 
md  that  the  officer  might  return  any  number  of  good  and 
confident  caufes. 

"  But  the  caufes  rriuft  be  confident." 

Therefore  where  the  mandamus  was  to  reftore  a  perfon  to  Rcx  v-  Chwrch- 
the  office  of  fexton;    the  return  was,    ift,   That  he  was  not£*^"*°\^ 
July  eleSed :  2d.  That  there  was  a  cuftom  in  the  inhabitants  jamc». 
:o  remove  at  pleafurc,  and  that  they  had  fo  removed  him  pur-  Cowp.  413. 
uant  to  the  cuftom :  It  was  objedted  to  this,  that  the  caufes 
fvere  inconfiftent;  that  he  was  not  duly  elefted,  and  yet  that 
je  was  tvgufarly  turned  out :  But  the  court  held  the  caufes  to 
>c  confident :  for  as  he  was  in  pofTeilion  defaclo,  they  might 
uftify  the  removal  either  on  the  ground  that  he  was  not  duly' 
-ledled,  or  if  he  was  fo,  that  they  had  a  right  to  remove  hinv 
it  their  pleafure. 

But 
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Regma  v.  But  where  the  mandamus  was  to  admit  one  Dunch  to  it 

AUtan^of  P,acc  of  a,dennan  of  MrwM  >  *e  defendants  returned,  Tfat 
Norwich!*  °  when  a  perfon  is  eleded  alderman  by  the  ward,  the  coortof 
%  Salk.  436.  aldermen  may  refufe  him :  That  Dunch  was  fo  chofen  aWer- 
man  by  the  ward,  but  they  refufed  to  admit  him,  becaafckt 
had  not  received  the  facrament  within  the  year;  that  he  is 
turbulent  and  factious,  and  procured  his  eledion  by  briber?} 
and  quod  nonfuit  ele&us.  The  court  agreed  that  fcveral  cans 
might  be  returned,  but  that  they  mutt  be  confident,  vhtt 
here  they  were  not ;  for  when  Dunch  was  chofen  by  the  warf 
it  was  an  election,  before  approbation  by  the  aldermen;  the 
return  firft  admits  this  eledion  and  avoids  it,  and  yet  at  hi 
they  return  that  there  was  no  election,  which  is  rem- 
nant. 

Rex  ▼•  Mayor,  But  if  a  return  to  a  mandamus  confifts  of  (everal  indepDp 
&c.  of  C«m-  dent  matters  not  inconfiftent  with  each  other,  but  fomegood 
aTermRep  'n  *aw  ^  ^ome  ^a<^  *e  court  may  quafh  the  return  a  to 
4$lm  fuch  as  are  bad,  and  put  the  profecutor  to  plead  to  or  tmerfc 

the  reft. 

Rex  v.  Mayor,  5.  If  the  mandamus  is  to  reftore  the  period  applying  to 
Ice.  of  Oxford,  an  office  held  at  pleafure,  and  the  defendants  who  tat 
^  4  power  of  removal  do  not  return  it,  but  return  that  the  amonl 

is  for  a  mifdemeanor  or  fuch  caufe,  and  the  court  find  that 
caufe  fo  returned  infufficient  in  law,  they  will  not  refer  tbc re- 
moval to  the  power  the  defendants  may  have  to  removed 
libitum;  but  take  it  that  the  removal  was  for  the  caufe  return- 
ed, and  grant  a  peremptory  mandamus. 

Rex*.  Mayor,  And  where  the  corporation  have  fuqh  power  to  remove  at 
&c.  of  Coven-  their  pleafure  they  muft  return  it  pofttively%  and  not  by  way  of 

&L43o.      rccitaK 

6.  cc  If  the  fuppofal  of  the  writ  is  wrong,  as  in  mif-flating 
<c  the  conflitution  of  the  corporation,  the  return  muft  deny 
*  this  fuppofal  of  the  writ,  and  it  will  not  be  fufficient  to 
M  ftate  it  truly  in  the  return." 

Rex  ▼.  Bailiffs  Therefore  where  a  mandamus  ifliied  to  the  defendants  it- 
and  Burgcffe*    citing,   That  whereas  thes  ought  to  chufe  yearly  two  ba&fi  ** 

£S?*Sm.    °ffu'b  as  had  not  heen  ha'tUfi  for  three  years  kef°re* *  ^ 

were  commanded  to  chufe ;  they  returned  their  contention 
by  letters  patent  to  be  to  chufe  two  from  among  the  aldtr*0> 
and  that  they  had  chofen  two  according  to  the  form  and  fi- 
fed of  the  letters  patent  generally ;  this  was  held  ht&ij* 
they  ought  to  deny  their  conflitution  ta  be  as  mentioned  in  the  vtt\ 
or  fhew  a  compliance  with  the  -.vrit ;  whereas  they  beveoB- 
id  according  to  a  conflitution  fet  forth  in  the  return  dijferc*tfi* 

tot 
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the  writy  and  yet  heme  net  denied  the  fuppofal  ef  the  writ  >  fo  a 
peremptory  mandamus  was  granted. 

So  if  the  writ  is  dire&ed  to  the  corporation  by  a  wrong  *« T  Bailiff* 
name>  they  (hould  return  the  matter  fpecially  and  rely  on  it;  *^j£  JJu^ 
but  if  they  make  a  return,  they  admit  themfelves  to  be  the  * 

corporation  to  whom  the  writ  was  dire&ed,  and  cannot  after* 
wards  avail  themfelves  of  the  mifnomer. 

7.  Clerical  miftakes  in  the  returns  to  writs  of  mandamus  Rex  ▼.Lyme 
may  be  amended  after  the  filing  of  the  return,  52^  no. 

8.  Where  the  mandamus  is  by  writ  out  of  chancery,  no  Mayor  of  Co* 
attachment  lies  for  not  returning  it  till  the  pluries  iflues;  but  ▼entry'*  cafc. 
where  the  mandamus  is  out  of  the  King's  Bench,  the  firft  SaUt*  4**# 
writ  ought  to  be  returned ;  but  an  attachment  is  never  grant- 
ed without  a  peremptory  rule  to  return  the  writ. 

And  if  the  corporation  to  which  the  mandamus  is  fent  be  Anon. 
above  forty  miles  from  London,  jthere  muft  be  fifteen  days  be-  *  Silk.  434* 
tween  the  tefte  and  return ;  but  if  it  is  but  forty  miles  or  un- 
der, but  eight  days  only. 

g.  The  return  need  not  be  under  the  feal  of  the  corpora-  *  Ld\  Raym. 
tion,  nor  figned  by  the  mayor ;  but  if  an  a&ion  is  brought  J4**  - 
againft  the  mayor  for  a  falfe  return,  proof  of  the  delivery  of  %%^      *rm# 
Che  writ  to  him  and  of  the  return  made,  will  be  fufficient. 

3.  Of  thre  Proceedings  on  the  Return. 

Thefe  proceedings  are  either  at  common  law,  or  under  the 
ftatute  9  of  Ann. 

1.  Of  the  proceedings  at  common  law. 

I.  This  was  by  anion  on  the  cafe  for  a  falfe  return ;  and  Bang's  cafe. 
where  the  return  is  made  by  feveral,  the  a&ion  may  be  either  n  Co. 
joint  or  fevers],  for  it  is  founded  on  a  tort;  but  it  muft  not  Carth-  *7'» 
be  againft  any  of  thofe  who  voted  againft  the  return,  but  who  }  Ld  R 
were  over-ruled  by  the  majority;  for  the  aftion  lies  againft  ]$4/    *7m" 
the  individuals,  though  the  return  is  made  in  the  name  of  the 
corporation. 

And  where  the  mandamus  was  directed  to  the  two  bailiffs,  Rcx  .v-  BaiIifr» 
one  was  for  obeying  the  writ,  the  other  would  not,  nor  join  ^q^Fm^ 
in  the  return;  the  court  granted  an  attachment  againft  both,  1  Ld.  Raym. 
laying,  It  would  be  endlefs  to  try  in  all  cafes  which  was  right;  uj. 
and  it  would  always  be  ufed  as  an  handle  to  delay. 

But  if  they  made  no  return,  an  attachment  would  iffue. 

2.  When 
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<    2.  Where  fcveral  have  joined  in  an  application  for  a  thai* 
damus,  they  fhould  all  join  in  an  aition  for  a  falfe  return. 

And  where  ill  cafe  for  a  falfe  return,  the  plaintiff  fetout 
his  ele&ion  as  On  the  ift  of  Oftober%  proof  that  he  was  d& 
fen  the  29th  of  September  was  held  to  fupport  the  declaration 
for  the  day  was  but  form. 

3.  Where  an  action  was  brought  for  a  falfe  return,  ad 
the  plaintiff  had  a  Verdi  A*  fo  that  the  return  rfas  faifified,  fte 
court  always  granted  a  peremptory  mandamus;  but  the  plain; 
tiff  could  not  move  for  a  peremptory  mandamus  till  the  fair 
days  after  the  return  of  the  poftea,  becaufe  the  defendant  had 
till  then  to  move  in  arreft  of  judgment. 

But  where  the  action  had  been  brought  in  the  common  pleas, 
and  the  plaintiff  had  a  verdift,  and  then  moved  in  K.  B.  for 2 
peremptory  mandamus,  the  court  refufed  it;  for  per  Hokj  tie 
mandamus  recites  proutpatet  recordunu,  which  cannot  be  here, 
as  we  cannot  take  notice  of  the  records  of  the  commod 
pleas* 


5.  OF  THE  PROCEEDINGS  UNDER  THE 
STATUTE  9  ANN. 

By  this  ftat.  9  Ann^  r.  20.  it  is  ena&ed,  "  That  where  any 
il  perfon  has  been  deprived  of  his  freedom,  or  of  any  coipo- 
u  rate  office  to  which  he  was. entitled,  or  refufed  admiffioo 
"  thereto,  where  a  mandamus  had  fo  iffued,  and  a  return 
"  made  thereto,  that  it  fhould  be  lawful  for  the  perfons  b  fa- 
<c  ing  the  mandamus  to  plead  to  or  traverfe  all  or  any  oftbe  ma- 
"  terialfafts  contained  in  the  return;  to  which  the  perfons 
"  making  the  return  may  plead,  take  iflue,  or  demur,  ad 
u  the  proceedings  be  had  as  in  an  a&ion  on  the  cafe,  and  the 
"  iflue  be  tried  in  the  fame  manner;  and  if  a  verdid  fbaU  be 
"  found  for  the  perfons  fuing  out  the  mandamus,  or  they  hare 
"  judgment  on  demurrer)  or  nil  dicit^  or  in  any  manner;  tfcat 
"  in  fuch  cafe  the  party  fo  fucceeding  {hall  have  damages 
4C  cofts,  and  a  peremptory  mandamus :  but  if  the  perrons 
"  making  thef  return  have  judgment,  they  (hall  in  like  man* 
"  ner  have  their  cofts." 


Under  this  ftatute  it  has  been  held,' 

Rex  y.  Church-  I.  That  as  the  firft  writ  of  mandamus  always  concludes 
wardens  and  with  com n landing  obedience  or  caufe  to  be  (hewn  to  thecon- 
SaloTfCCr8  °f  trary>  tnat  »f  a  return  is  made  to  it,  which  on  the  face  of  it 
Bull  1 N.  P.  2or.  appears  to  be  infufficient,  the  court  w&l  grant  a  peremptory 

mandamus; 
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mandamus;  and  if  that  be  not  obeyed,  a  pctctnptory  man- 
damus Audi  HKte  againft  the  perfais  difobeying  it. 

And  where  the  mandamus  is  direfted  to  die  corporation  to  Butt.  M.  P.  frt, 
do  a  corporate  aQ,  and  no  return  is  made,  the  attadiment  is 
only  granted  againft  particular  perfons  who  refufe  obedience  to 
it;  but  where  it  it  dirrifted  td  fefefad  ptrfons  in  their  natural 
capacities,  there  an  attachment  (hall  go  againft  all :  but  when 
they  are  before  the  court  their  punifhment  will  be  proportioned, 
totfteoftncetf  &cik 

And  where  no  ptirtktfla*  peifoh  k  ktiepefted  in  die  falfe  re-  Res  t.  My*, 
tturn,  the  court  may  nevertheleft  grant  an  information  againft  **• of  Nottt&p 
the  perfons  who  made  it;  but  the  return  muft  be  filed  and  pi-  *££  ^m-  ** 
lowed  bcford  die  information'  can  be  inftved  rof .  Ml.  N.  p.  soz* 


1*  Where  the  morn  to  a  mandamus  is  traveled  aAd  trfcd*  Kyoafon  ▼. 

M«ttetf  '  -     "  ---■••  •       ■  " *- 

mbe  no  ji 
Tit  of  enqi 
Cnfcrtnkrti* 


__  return  1U  *  oiiHiuauiu*  w  uaraim  wu  uwvj  *^/ ■'■"*"  ▼• 

fat  at  to  trial  die  jure  *n*  to  find  damage*,  whereby  t^e^^wf'  ' 
can  be  no  judgment  for  cofts,  this  cannot  be  fupolied  by  »rswuxoIi 
writ  of  enquiry;  but  the  plaintiff  may  hare  an  action  for  a 
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CHAPTE  R    II. 


Of  Informations  in  the  Nature  of 
**     ', ;     Quo  IVarrantQ* 

INFORMATIONS  in  the  nature  nf  %m  Wmmmt*m 
granted  by  the  court  of  Kings  Bench,  for  the  purpofe  of 
trying  the  rights  of  perfons  to  any  corporate  or  other  frinchife 
into  which  they  have  intruded*  for  the  purpofe  of  removing 
fh6tti. 


In  treating  of  this  proceeding,  I  (hall  firft*  copMer 
intrufion  into  corporate  or  other  franchifes  (hall  he  deemed  a 
proper  fubjedt  for  an  information  in  nature  of  quo  warrants: 
2dly,  The  proceedings  to  obtain  it,  and  the  rules  laid  down 
by  the  court  in  granting. 

I.     WHAT    INTRUSIONS    INTO    CORPORATE   OFFICES    ARE 
OBJECTS   OF    INFORMATIONS,    QUO    WARRANTO. 

I.  Intrufions  into  corporations  are,  ift,  Where  theperibn 
was  ineligible:  idly,  Where  the  election  of  the  perfon  has 
been  irregular,  informal,  or  contrary  to  law:  3<Hy,  When 
made  under  a  bye-law :  4thly,  Where  the  election  has  been 
held  before  a  perfon  without  authority:  Sthly,  Where  the 
©ffice  becomes  void  by  any  fubfequent  matter. 


i  ft.  Of  Elections  void  for  Ineligibility  of  the 
Perfon. 

i 
Rex  v.  Carter.        I.  As  where  the  defendant  had  been  elected  a  burgefs  of 
Cowp.  aao.       Port/mouth  at  five  years  old,  though  he  was  not  fworn  into  the 
office  till  he  was  the  age  of  twenty-one,  yet  was  he  deprived 
by  information  quo  warranto^  the  court  being  clearly  of  opi- 
nion That  an  infant  was  ineligible  tofucb  a  corporate  frenubife. 

2.  By  ftat.  13  Car.  2.  it  is'enacted,  <c  That  no  perfon  flnll 
"  be  chofen  to  any  corporate  office  who  has  not  taken  the 
•"  facrament  within  a  twelvemonth  preceding  the  eU&im\  and  in 
"  default  of  fo  doing,  the  election  (hall  be  void." 

This 
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This  ftatute  is  not  artly  addrefled  to  the  ele<ftedv  and  a  pro-  *«■  1A.  Ch  J/ 
hibitioh  upon  them,  but  is  a' prohibition  to. the  electors,  if  ™™°£ \^n\ 
they  have  notice:  The  legiflature  has  commanded  them  not  cjt  cowp.  535J 
to  chufea  non-£onformift,'  becmife  he  ought  not  to  be  trufted.  Rex  v.  Monday. 
Both  by  the  ftatute  therefore  and  authorities,  the  ele&ion  is  Cowp.  535 
void;  And  the  ftatute  5  Gee.  1.  C&.  6.  §  3..  applies  only  to"f  J^gJ^ 
perfons  in  a&ual  poffeffion,  and  was  made  to  quiet  fuch  pof-  \t\£  s!  C. 
fcffion,  if  no  legal  remedy  was  purfued  within,  a  certain  time*  Cowp.  517* 

•  t     2.  Of  Elections  void  for  Irregularity. 

I.  •"  Where  the  mode  of  election  is  dire&ed  by  the  char- 
"  ter,  that  muft  be  followed,  ©r  the  ele&ion  {hall  be  void." 

It  will  therefore  be  neceffary  to  confider  the  feveral  ton- 
ftruc~lions  on  different  Charters  which  have  come  before  the 

court. 

'  •   .  - 

1.  I<n  this  cafc  by  the  chapter,  the  election  of  the  mayor  Rex  v.  Grime* 
-was  ordered  to  be  made  by  the  mayor  and  the  burgeffes,  or  5  Burr*  *s9 
the  majority  of  them :  it  was  adjudged  on  this,  That  in  order 
to  a  good  election  there  muft  be  a  majority  in  number  of.  the 
corporation  aftually  ajfembledy  by  whom  the  election  mull  be 
tnade;  and  therefore  where  the  corporation  con/ifted  of  the  * 
mayor  and  eleven  burgeffes,  and  four  only  met  and  elected  the 
mayor,  that  this  election  was  void,  fuch  not  being  a  majority 
of  the  fubfifting  burgeffes.  e 

And  fo  if  the  major  part  of  the  corporation  was  dead,  it  Rexv.  Rees.  9t 
has  been  held  that  the  corporation  would  have  been  diffolved,  R«v.Newfliam 
or  at  leaft  that  thofe  who  furvived  could  not  have  proceeded  cited  per  Aftoa 
to  a  new  ele&iotu  But  where  the  words  give  the  election  to  juft.C0wp.537. 
a  majority  of  the  members  for  the  time  beings  -it  will  be  dif* 
fcrent. 

2.  "  Where  the  charter  of  the  borough  of  Maiden  ordered  R«  v.  Smart. 
**  the  election  of  an  alderman  to  be  by  the  bailiffs  and  A^4Burn  "4l' 
f*  burgeJfeS)  or  the  major  part  of  them-,"  there  were  two  bai- 
lifis;  both  were  prefent  when  the  defendant  was  el edled*  but 
one  of  them  was  afterwards  oufted  on  an  information  quo  war- 
ranto \  it  was  refolved,  That  by  the  words  of  the  charter,  the 
bailiffs  were  an  integral  part  of  the  corporation  without  whom 
no  valid  a&  could. be  done,  and  that  the  prefence  of  both  was 
neceflary ;  that  by  the  judgment  of  oufter  againft  one  of  them, 
that  the  directions  of  the  ftatute  were  not  complied  with,  for 
the  election  was  then  before  one  only;  and  fo  there  was  judg- 
ment for  the  King. 

Y  y  2  3.  The 
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felt******  p  Tbcbc*ou^of  Zfcit^confifo  cftwobsnifeto 
JSJ^*1"1  *•  aldermen,  and  twenty-fire  capital  btirgeflet,  and  the  cUfini 
i  fcnu  $*  °f  eh*  cap^  burgeifes  bordered  to  be  by  the  baSfi,  aUs> 
men*  and  capital  burgefles  lor  the  time  being,  oraaajna 
of  Aero,  §f  which  mi  kulijf  mndmu mUmmm  muftht*m\  I 
was  adjudged,  That  the  ftatute  only  required  rtf  f*^«>4 
vie  bailiff tmiim  aldtrmau^  btrt  gave  them  no  negjoW*  wan, 
fe  that  a  pevfen  might  be  defied,  though  tbty  bo*  wad 
againft  him. 

Foot  ?.  Prowfc,  In  the  borough  of  Trun  the  mayor  is  to  be  chdfen  mi 
Mayor  of  fte  aldermen  annuatim  ilignuL  the  faS  at  the  trial  m,  tat 
isuT 6t±  *e  ddermen  I"**1*  *  *e4efcndantfs  ebaion  hid  tana 
fcvcral  years,  and  none  of  thtm  had  been  K-efcflWirulin 
year;  it  was  held  that  tnmtatim  tligtmL  was  onto  dfaeAaj^ 
and  that  an  annual  ete&on  of  them  was  not  ■fcecAnrnoib 
an  clarion  an  their  prefence  good:  and  Qk  Jnfh£%lH 
delivered  the  opinion  of  the  court,  compared  it  to  theoM 
conftables  and  other  annual  officers,  who  are  good  ofcm 
after  the  year  if  out  until  others  arc  ele&od  and  fact 

6*  How  fa  the  granting  of  a  new  charter  (baa  tfift  to 
corporate  proceedings,  is  proper  here  to  be  taken  w*kti 

*tt*Pife0f*  When  an  integral  part  ef  a  corporation  is  geofe*  nd  to 
3  Term  Rep.  corporation  has  no  power  to  tcftore  is>  or  to  dolnpovaiBt 
•f9-  ad>  the  corporation  is  djflbUedt  a*d  the  crow*  msf  aaM. 

frew  charter;  as  in  this  of  the  borough  of  Hfr*> «  ** 
corporation  only  one  alderman  and  feven  burgefles  semaaedi 
and  no  nnor  could  be  ele&ed^  or  any  aMeoncn  cafifc%  * 
could  the  burgefies  either  byufege>  preoption,  or  d* 
hold  any  corporate  aflembiv;  the  court  weie  of  opiate*  11 
the  corporation  was  diflol vcd\  and  tbet  ocw  ktart  pej 
gpntingtbem  a  new  charter,  tobevalMt 

Coa&.  316.  If  a  corporation  refufe  a  new  charter  k  is  void*  but  if  i 

accept  and  pot  it  in  execution,  it  is  good*,  and  fW»l* 

poration  have  accepted  a  new  charter  or  not,  is  atftf 

-    evidence,  not  of  law;  and  proof  of  o&iag  under  a*!- 

of  acceptance. 


Vent.  355. 


By  accepting  a  new  charter,  gruwiog  new  riafc*S  *l 

#Ce.  S7.         ing  a  new  name  of  incoippuftion,  without  *nWaaa«" 

old  charter,  the  corporation  wiU  not  left  any  of  ***■ 

franchises. 


QPO  WARRANTO.  *** 

Ijr  totivm  <*  «wr-  +  JVfrw«&  w«  made  t  emmij,  R«v.Urww* 
and  to  have  two  fheriffs  to  be  chofmt  by  the  eonwnoiiaky. Sllk' x*7' 
Char.  2.  by  charter  confirmed  their  former  charter,  but  grant* 
ad  further,  that  one  (tariff  ibottld  be  chafe*  by  &e  mayor, 
ftcriift>  and  aWen»en  only,  JV  Hok  Ch.  Juft.  The  King 
ewiot  rdiwc  a*  imereft  be  has  already  granted,  unlefa  the 
grantee*  QQficw;  «!he  <wpQraoon  migbt  tare  ufcd  this  as  a 
new  grant  or  confirmation ;  and  having  made  the  oleQaon  m 
queflion  according  to  it,  it  is  evidence  of  their  intention  to 
accept  it  4«  a  g^n* 

In  apt*  wrrvafr  againft  the  defendant,  as  mayor  of  iW-  Res  *.  fcums* 
*y*j  b*  cfoimed  uadqr  a,  charter  5  ££s.  whereby  a  power  was  *  *f*  *** 
given  to  him  te  b^W  over  the  office  of  mayor  till  another  was 
Ctofau  W  it  appearing  that  by  a  fnhfcqtietit  charter  36  E&%. 
tto  mode  of  eb&ion  was  altered,  and  all  former  modes  of 
etefton  abdiflfttd*  though  the*  words  were,  aboBfliinj  the 
modes  eUgendi,  nominandi  &  appuftuandi  the  mayor;  Shis  Wis 
held  to  abolifh  the  right  of  holding  over,  though  it  (aid  no- 
thing of  abolishing  &«  **>&  Hmnik  the  office. 

The  proclamation  made  by  7*wj  I,  in  the  fburth'yaar  6f  Newting  r. 
his  reign,  for  reftoring  fuch  corporations  to  their  ancient  Fr^»- 
charters  sp  had  bmndatd  tta*  lo  Cbmrla  IL  (but  whicb  *£***♦ 
&Trcnd*r$  ww  not  inttUed)  fall  opera*  as  a  giant  of  it-    *' 
rival  of  fccb  charters  (if  accepted)  and  refcre  *em» 

I  ball  now  pwced  to  other  informalities,  by  which  dec- 
tien*  maj  be  avoided 

%.  «  Where  the  ele&ion  has  been  by  the  body  corpofafe, 
"  in&nA  ctrpmHly  ajfonkUd  i?  fnvicus  fummmn^  fitch  etai- 
™  tron  i*  void,  imjefs  the  whole  ek&hre  body  be  ptefalf  and 
*«  confemed." 

As  where  the  whole  common  council  (who  ware  the  dec-  sir  chides 
feva)  *«ttpt  w,  met  at  a  pablicJioufe  to  drink,  when  they  Mufgimre  y. 
werf  ac<mait«ed  ***  ^  bad  refigned,  upon  whTeh  it  was  Nr?lfa ' 
propofed  to  chufe  the  plaintiff,  which  was  objo&sd  to  by  two  *£g#     Jm' 
or  three:  however,  he  was  fworn  in:  This  was  holden  not  xStrt&C  jS* 
90  be  a  good  eleSiei»»  on  the  grounds  above. 

So  where  upor>  aridenoe  it  appeared  that  the  corporation  %  Ld.  Rarm, 
met  upon  a  particular  day  (purfuant  to  a  bye-law)  for  tbt  i3J5-    * 
eUftion  of  a  mayor$  it  was  holden  that  they  could  not  proceed 
to  the  fle&eii  of  an  aUermaa  for  want  <ffumm$m^  there 
beiag  no  ouflona  to  warrant  it* 

So  all  the  numbers  tasbrkka&Uy  (hquld  be  fumimned  to  Rcxv.orimr*. 
attend  ft*  tleAk*;  bat  if  any  of  them  are  not  within  5  Burr.  9598. 

RMlflfrOnS) 
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fummons,  as  notrefident  wkhiii-the  borough,  fuch  peribn 
•  need  not  be  fummohed.  *     •     * 

Per  Ld.  Mans-,      3.  «  So  where  there  is  any  ufualmodc  of  giving  notice  of  m 

ficld"      a«       **  *le&ion,  that  mode  cannot  be  difpanfed  with,  nor  can  tie 

a  Burr.  a68a.  ;t<  j^j^  \yC  g^j  without  complying  with  it,   unlefs  all  dr 

:  '<  perfons  who  have  a  right  are  actually  furhmoned  and  uai- 

. 4C  nimoufly  agree,'*  -   • 

Rex  v.  May.         As  where  the  ujual  place  of  corporate  elodfons-  was  tk 

Rex  v  Little.     Guildhall,  and  the  ujual  notice  was  by  ringing  a  bell  at  eijfc 

23J2jfnof       nine,' and  ten  o'clock' on  the  morning  of  the  ele&on:  -tk 

5  Burr.  56S1.    e!e£Hon  of  the  defendants  was  not  at  the  Guildhall^  but  it  a 

.  inn\  was  upon  a  bye  day,  and  rhere  was  no  notice  by  ringing  j 

Abe  bett\  but  all  the  electors  intitled  to  notice  had  perfmal  notice 

'  of  this  meeting  at  the  inn,  and  of  the  bufinefs  to  be  tnere 

tranfaded »  the  court  concurred  in  the  do&rtne  above  ddhrend 

by  Lord  Mansfield. 

4.  cc  Where  a  number  are  to  be  eleded,  they  fhouH  be 
<c  put  up  ftngly,  and  the  fenfe  of  the  ele&ors  taken  upca 
•     «  each/'  ' 

Rei  v  Monday.  .  For  where  the  mayor  and  four  aldermen  met  to  elefl  km 
Cowp.  530.       bvrgefles,  the  mayor  and  one  alderman  gave  in  a  lift  of  fero, 
and  the  three  aldermen  a  lift  of  feven  alfo;  but  of  thekht 
fome  were  ineligible;  and  the  ele&ien  was  declared  to  fell  oa 
.th£  feven  givea  in  .by  the  mayor,  one  of  whom  was  the  de- 
fendant: this  ele&ion  was. adjudged  to  be  void,  firft,  becadb 
the  feveral  perfons  had  not  been  put  up  fingly :    2d]y,  It  being 
r contended,  that  as  part  of  the  aldermen's  lift  had  been  iao- 
pacitated,  the  three  votes  given  to  them  muft  be  deemed  is 
absolutely  thrown  away;  and  that  as  it  was  not  in  the  pom  j 
even  of  the  majority  prefent  to  prevent  the  ele&ion,  that  part  | 
of  the  mayor's  lift  muft  be  field  to  be  eleded,  and  that  the 
.  ele&ion  muft  be,  deemed  to  fall  on  the  defendant : '  but  it  mi  j 
xefolved,  That  the  mayor's  lift  being  entire,  it  wasimpoAfc 
to  fay  that  any  individual  of  them  was  ele&ed ;  and  lb  die 
,  ele&ion  was  void  as  to  all. 

*.     •  •  ,    • 
<c  It  is  faid  in  the  laft  cafe  that  when  a  corporate  affemWy 
"  is  convened,  it  is  not  in  the  power  of  any  part  of  die 
"  members  to  flop  the  ele&ion ;  on  which  point  the  fbflow- 
"  ing  decifion  took  place :" 

Oldknow  ▼.     ^     As  wheje  the  queftion  was,  whether  the  defendant  or  one 
Wainwright.      Seagrawe  was  duly  ele&ed  to  the  place  of  town-clerk  cf 
aBumFxoi^    Notiiniham:  *e  cafe  was,  That  all  the  eleaore,  in  number 
twenty-five,  were  regularly  fiimmoned,  twenty-one  met;  Ac 
mayor  pu>t  up  S epgrave,  and  no  other  perfon  was  put  in  no- 
mination ;  nine  of  the  twenty-one  voted  for  Seagrave,  bat 

twehe 
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twelve  did  not  vote  at  ally  and  eleven  of  them  protejled  againjl 
any  eiHion  bein\*  then  held,  the 'office*  being  then,  as  tfcey  al» 
1  edged,  full  of.  Fojccroft,  whofe  right; was; then  ccfntejting  in 
A.  B,  and  there  was  a  written  protert  to  that  effect,  and  figned 
by.  ten  of  them,  the  eleventh  declaring  that  be  Jfefpeoded  do- 
ing any  thing;  the  mayor  declared  Seagrave  duly  elected,  an^ 
fwore  him  in  accordingly :  the  court  were  of  opinion,  Thai; 
after  the  corporation  was  duly  fummoned,  that .  the  election 
muft  be  proceeded  on,  and  that  the  only"  way  to  prevent  the 
election  from  fajling  pn.any  particular  perfon  was  by  votjng^jor 
another^  that  this  here  had  not.  been  done,  that  the  merepro^ 
teft  was  of  no  avail,  and  fo  confirmed  the  election  of  Sea-* 
grave. 


ic 


5.  c<  Where  the  eleHion  has  been  in  purfuance  of  flat.  11         ...    .  + 
Geo.  2.  the  directions  of  the  ftatute  muft  be  purfued,  or  the 

*c  perfon  is  removeable  by  quo  warranto" 

For  where  no  election  had  been  had  of  the  bailiffs  of  Mai-  R«  v  Charlet 
den  on  the  charter-day,  and  on  the  day  following  by  virtue  of  M*ldeiK 
the  ftat.  11  Geo.  2.  divers  of  the  then  aldermen  and  head--4    urr*  ai3°# 
burgelTes,  in  whom  the  right  of  election  was,  'met  for  the 
purpofe  of  the  election;    at  which  meeting  the  defendant 
Alaldtn  (he  being  an  alderman)  did  prefide,  he  was  elected, 
and  at  the  meeting  took  the  oaths  of  office  before  Jonas  Maiden^ 
JViUiam  Smarts  and  jfohn  Edwkby  being  three  other  femoral-         .-    ,.  .„., 
dermen  of  .the  borough^  and  was  therefore  admitted  bailiff  of 
the  fame:,  tins  election  was  adjudged  to  be  void,   on  the 
ground  that,  by  the  words  of  the  ftatute,  the  perfon  elected 
is  to  take  the  oaths  before  the  officer  who  Jhall  prefide  at  the 
gltttion,  which  not  having  been  complied  with,  that  the  elec- 
tion was  void. 

6.  "  Where  the  officer  or  corporator  elected  is  to  befworn 
<c  in  before  any  officer  of  the  corporation,  there  muft  be  his 
<c  affent  to  the  fwearing:  ic  is  not  fufficient  that  irwas  done 
"  in  his  prcfence."  • 

For  where  by  the  charter  of  New  Romneyy  the  mayor  is  to  Rcx  v-  EIHf- 
be  fworn  in  -before  his  predeceffor;  at  the  electron  there  were  a  Stra*  "^ 
two  candidates,  Ellis  and  Whitchurch :  Ellis  had  the  majority, 
ijotwithftanding  which  the  mayor  ordered  IVhitchurch  to  be 
fwvorn ;  upon  which  the  town-clerk  read  the  oath ;  and  both 
Ellis  and  IVhitchurch  put  their  hands  on  the  book  and  kiffed 
it  5  it  was  ruied,  That  this  was  not  a  good  fwearing  by  EHisy 
it  being  without  the  affent  of  the  mayor. 

And  though  an  officer  has  been  legally  eletled,  yet  if  the  Cafe  of  tht 
fwearing  in  has  not  been  regular^  he  (hall  be  removed  by  quo  m»y°r  of 
warranto;  for  the  fwearing  in  is  as  neceflary  to  a  complete  ^2?  o2 
inveftment  of  his  office  as  the  election.  '       "  5 

3.  Of 
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3.  Of  Elodioni  void  for  Illegality  of  Ac  Bye-Lar, 
^    trader  which  the  Elefiion  has  been  held. 

If  the  defendant  in  an  information  qua  warrant*  justifies  tn? 
der  a  bye-law,  the  validity  of  that  bye-law  decides  the  rJh 
Atyaf  theeJe£Bon}  it  wiH  be  therefore  to  be  in^uired^  Wh?t 
bye-laws  are  good  t 


1.  a  Where  the  corporation  is  by  charter,  they 
«  qja^e  tye-laws  to  reftrajn  the  number  of  thole;  by  whoa} 
«  the  election  is  to  be  made  by  charter.* 


ftaT.GritaJh.     As  where  the  charter  of  Maidflone^  die  corporatiqp 
4  Bmr,  3204.  dife&ed  to  confift  pf  a  mayor,  thirteen  jurats,  and  fcrty  < 

mon  council,  who  ftould  have  a  power  of  making  bye-taw*! 
and  it  is  directed  by  the  charter,  That  die  election  of  thecom- 
tQop,  council  (hould  he  by  the  mayor,  jurata*  and  eommomafyi 
~|  bye-law  limiting  the  ejection  to  be  by  die  mayor,  Wats* 
andlixty  of  the  fin  far  common  frcpiun}  was  adjudged  to  \t  § 
bad  ty$-law;  for  there  was  no  power  to  make  a  i>ye-I*«r  den 
oriying  a  part  of  thofe  intitled  to  vote  under  me  charter 
19  the  ele&on  of  the  cornmon  council  from  efercjfiflg  tb* 

Jt«  ▼.  mu  A  Sfi  wheje  die  power  of  making  bye-laws  was  in  the  mayor 
5? m?****  °*  ^  aldermen  under  the  charter,  which  alfe  fettled  die  power 
4  Ban.  s<i«.  ^  fWHng  die  burgefles  to  be  in  the  mayor,  aldermen,  and 
earrmumalty :  a  bye-law  reft  raining  the  election  of  the  bufteefles 
h  tlfe  mayor  and  aldermen  only  is  pad,  though  declared  to  be 
made  with  the  affent  of  the  commonalty ;  for  the  bye-law  could 
not  rake  away  the  right  of  election  which  was  in  the  body  at 
large  under  the  charter,  and  the  aflent  of  die  commpoaky  is 
of  no  ayail,  as  they  had  under  the  charter  nothing  to  do  with 
die  faking  of  bye-laws  for  the  borough. 


a.  "  And  on  the  fame  principle,  a  bye-law  cannot 
"  the  number  of  perfons  out  fftyhom  an  election  is  to  be  made; 
a  as  for  example,  by  requiring  a  qualification  required  by  the 
rt  charter." 

Ka  t.  Spcnter.  As  wh#re  the  election  of  the  common  council  was  in  the 
jBuir.  ig«7.  ipayor,,  jurats,  and  commonalty:  a  bye-law  limiting  it  to  the 
mayor,  jurats,  an/i  to  Jttch  of  the  common  freemen  who  JhowU 
have  feried for  one  year  the  offices  of  churchwarden  or  overieer 
of  the  poor,  was  held  to  be  bad,  as  not  warranted  by  the 
charter. 

S-Brt 


3.  c<  But  where  the  tower  tf  mating  tye-twus  U  in  the  body  *er  LoiMHfas. 
w  at  large^  they  may  delegate  their  rights  to  a  fele&  body,  *"S^  lt^ 

*  who.  fo  become  die  sEepftfatfadve  of  the  whole  com*  3       *  ,i4^ 
a  munity." 

An4  wjtarp  tor  «*•***  er  ptferiptto  thtmdtifflritfngtf-ikftiatT* 

fiters  if  njf  rjygZtfrA  *  pgwrr  rg&fef  in  die  Cftrporatitft  tP^'S*  ft^ 

iMkf  byfrbwf  jf^p  tfeir  ew»  ftpdaftta  with  wlj^»th*JSj.    *▼ 
ele&ons. 

*  4t&en  irorf*  W  road*  in  fUffitaaoe  of  it*  or  the  eJe&kni 

At  whom  by  An  charter  of AfcdrtfeUy  to  my*  it  *  BnWt. 
1*  ttafai  out  of  die  ttptal  hurgefff*  by  the  capital  b*W^  J*!!?*^ 
who  are  twenty-four  in  number :  it  was  found  that  the  ufagt  *  ****  *** 
had  been  for  above  fifty  years  preceding,  for  the  common 
fcargefle*  to  put  io  nomination  fivt  of  die  capital  burgefies, 
out  gf  whteh  the  capital  burgages  chufe  &e  mayor,  an4  that 
thfcdkgawasby  virtue  of  a  bye-law,  not  now  extant  in  writ* 
ing :  in  this  cafe  the  common  burgefles  put  eight  in  nomine* 
tion,  out  of  which  the  mayor  was  eleded;  the  court  agreed 
that  the  bye-law  and  u/age  wa$  good,  but  that  the  election 
was  void,  for  k  had  nether  purftied  the  bye-law  nor  die  di- 
rections of  the  charter* 

4.  «  ByeJaws  made  under  the  foregoing  reftri£lietis>  and 
h  whofe  objeA  is  to  avoid  eonfafion,  and  to  provide  for  the 

*  better  government  of  the  corporation,  are  goed** 

For  where  on  a  mandamus  to  admit  the  pfetfttfcT  fo  the  Green  ▼.  May. 
place  of  freeman  of  the  fraternity  of  free-mafons  of  Durham, « <*  Durham, 
the  defendant  returned,  That  by  abyt-fcw  made  by  tho  cor-  ■  Bm'  ***■ 
pocatipn  it  had  been  ordered,  that  every  perfon  to  be  admitted 
Oct  die  freedom  of  tho  city  fhould  be  called  at  three  feveral 
■settings  of  the  mayor,  aKtermon,  and  wardens  of  the  fave- 
rat  tompanfesy  which  meeting*  were  held  on  dated  days,  and 
be  then  approved  of)  and  that  tho  plaintiff  was  not  fb  called 
wad  approved  otf>   aod  therefore  could  not  be  admitted  >  this 
bye-law  was  adjudged  to  be  good. 

80  vduve  a  bye-law  waa  made  by  the  corporation  of  for-  Re*  v. 

Cms,  T?W  no  one  fhoutd  be  admitted  to  the  freedom  of  Corpomfea  of 
b  corporation  unfefs  he  underAood  Latin,  was  adjudged  to  $^^"u% 
fc*gp*k  a  Bur.  89 j. 
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.1  ,1    .--I. .  ^  q£ .  Eleftidns^void^  as  being  made  before  Impro- 
per Officers.  %  - .  •' 

Rctt.  Smart.'  ^"  I.'By  tlifeehfrt^^'elififten  vWLs'to'beheld  before  the  ftw 
4  fhur. '2241..  bailiffs,  both  in  fac~fc  preftded"at  the  ele&ion,  but  judgment  of 
*nt*'-"  oufter  was  afterwards -had  againft  one  of-  thenr;    this,   it  was 

held,  deftroyed  the  election. 

Rex  v.  Nat.  ?  <2»'  Bi|t  if  an  information  fuo  warranto  is  brought  agairift  2 
Dawes.  Corporator,  with  a  rfew  of  disfemchifmg  thofe  whofe  title  de- 

4  urr.  2277.    penas  Up0n  his,. he  (hall  not  be  allowed. by  colhifion  with  the 

profecutor  to  let  judgment  go  againft  him  by  default,  for  if  die 
.•  •«  '   "  «the*r  Corporators,  whofe  "right  depefcd  On  hl^  apply  to  ^'ad- 
mitted to  defend,  the  court  will  permit  them  on  indemnifying 
-■•**''  him.         •  •  :  .  "  '  r, 

Rex  v.  Griwes.  r     3.  In  aft  information  quo  warrattiOy  impeaching-  a  tide  oa 

5  ReT  *598  *^e  8roun<*  c^  judgment  of  oufler  againft.  the  returaiag  ofc 
5  Acer*  the  judgments, adiniffible,  but  not  conclufive  evidence 

agtiipft  the  corporator.  

5.  Of  Ele&ibns  void,  by  Matter  fubfequent. 

^         *.      •    ,  1 

Rcxt.  Good-         i.  "  If  a  perfon  is  in  pofleffion  of  a  corporate  office,  and 

Win*       r        "  ele&ed  to  pother,  the  duties*  of  which  are'  incompatible 

f°af.  3  uwkh  thofe  of  the  former,    the  appointment  to  the  latter 

"  office  is  .equivalent  to  an  amotion^  and  }f  the  party  con* 

"  tinues  to  exercife  it,  he  may  be  removed  by  an  information 

"  quo  warfare" '  •    -    - 

Rex  v.  Pate-  For  where  an  information  was  moved  for  againft  the  defcn- 
man.  dant,  to  fliew  caufe  why  he  claimed  to  be. an  alderman  tfBd> 

3  Term  Rep.  j9r^  ne  having  been  ele&ed  jo  the  office  of.  town-ckrk\  it  ap- 
777*  peared  that  the  town-  cLrk*  s,accounts  are  allowed  by  the  aUerwte*> 

and  that  he  was  a  minifterial  officer  attending  on  the  corporate 
courts  and  meetings^  under  thecontrouland  direction  vf  the  Mer- 
men \  the  court  held,  .This  made  the  offices  incompatible,  and 
granted  the  information. 

Milwood  v.  So  where  the  defendant  was  a  jurat  of  Hajl'tng^  and  he 

Thatcher.         was  e]e#ecj  to  the  place  of  town-clerk,  and  it  appeared  dot 
ajTerm     ep.    ^e  office  of  the  jurat  was  judicial,  and  that  of  the  town-clerk 
minifterial  in  the  fame  court,  they  were  adjudged  to  be  in- 
compatible. 

Rex  t.  Trelaw-  But  in  this  cafe  it  was  decided,  That  the  defendant  who 
ney.  was  fteward  of  Wejl  Looe  (an  higher  office  as  was  aliedged) 

3  Burr.  56x5.  Dejng  eie&ed  a  capjtal  burgefs,  That  that  did  not  avoid  either 
office ;  for  they  were  compatible. 

2.  «  Where 
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4;  a  Where  the  admtffion  of  corporators  is  by  tKe  (tamp- 
"  ads  ordered  to  be  on  ftamps,  there  muft  be  an  admiffion 
"  for  each  regularly  (lamped/* 

For  where  the  defendant's  admiflion  appeared  to  be,  to-  R«  ▼•  Retk* 
gcther  -with  five  others,  written*  on  onejlatnpcd  admiffio%  but  *  Stra*  ?"" 
five  others  blank  Jlamped  Jheets  of  admiffion  'were  annexed  to  */, 
the  admiflion  was  adjudged  to  be  void. 


2.  OF  THE  PROCEEDINGS  BEFORE  THE 
COURT  OF  K.  B.  IN  GRANTING  IN- 
FORMATIONS QUO  WARRANTO. 

Under  this  head  I  (hall  confider,  ift,  The  mode  of  appli- 
cation to  the  court:  2dlv,  The  rules  laid  down  by  the  court 
granting  informations  of  this  nature :  3dly,  The  proceedings 
"oh  the  part  of  the  defendant,  and  on  the  part  of  the  crown  : 
4thly,  Of  the  cofts. 

1.  Of  the  Mode  of  Application  to  the  Coutf  of 
King's  Bench. 

<c  1.  It  is  ena&ed  by  ftat.  9  Ann.  20.  "  That  where  any 

€C  perfon  (hall  ufurp  any  corporate  franchife  or  office,  that  it 
"cc  (hall  be  lawful   for  the  proper  officer,  with  leave  of  the 

44  court,  to  exhibit  an  information  quo  warranto  againft  him, 
:  <c  at  the  relation  of  any  perfon  defiring  it  who  (hall  be  named  Rex  v.  Colling- 
**«  therein,  and  on  this  the  court  (hall  proceed ;  and  if  the  wood  &  al- 

cc  rights  of  many  may  be  determined,  the  court  may  give  x  Burr' 57^ 

**  leave  to  confolidate  them." 

2.  w  And  if  the  perfons  againft  whom  the  informations 

-cc  have  been   filed  are  found  guilty  of  fuch  ufurpation,  the 

•**  court  (hall  give  judgment  of  oufter  againft  them,  and  fine 

•cc  them,  and  alfo  give  cofts  to  the  relator:  but  if  the  de- 

«*  fendant  has  judgment,  he  (hall  have  cofts." 

But  no  information  quo  warranto  can  be  granted  againft  Rex  ▼  Car- 
any  corporation,  as  a  body,  for  any  ufurpation  on  the  crown,  m«rthenjei; 
except  in  the  name  of  the  Attorney-General.  a   urr'     9" 

The  pra&ice  therefore  under  this  ftatute,  is  to  move  for  Hawk.  P.  C. 
a   rule   to  (hew  caufe  why  an  information  in  the  nature  of l6a- 
quo  warranto  ihould  not  be  granted,  &c.    grounded  on  an 
affidavit,  ftating  the  ufurpation ;  which  rule  muft  be  ferved 
on  the  party,  and  on  the  .return  of  jt,    the  court  exercife 
.their  difcretion. 

And 
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Rex  ▼.  Brown.  And  the  rrquifitions  of  the  ftatut?  are  fe.pofittvt,  th?t  the 
Em«  *  Term"  C0Mrt  carmot  difoenfe  with  tbem,  though  the  application  ie 
Hup-j^!™1    ^y  a  ^rangcr  to  ™c  corporation, 

$.  Of  the  Rules  laid  down  by  the  Court  of  JC1  A 
in  granting  Informations  Quo  Warranto. 

I.  "  The  court  will  not  grant  an  information  qtto  warrant* 
"  againft  a  perfon  cxercifing  a  corporate  fancbife,  to  which 
"  be  has  been  legally  elected,  though  he  has  committed  a 
"  offence  which  mignt  amount  to  a  forfeiture,  until  be  bos 
u  been  removed  by  the  corporation"  # 

Kcx  t.  Htsven.  For  where  the  defendant  was  an  alderman  of  Be4fbra\ 
a  Tcn»  Rep.  but  had  thirteen  years  before  removed  from  the  borqurii, 
777-  and  not  refided  in  it  afterwards,  and  it  was  (Worn  to  be  the 

ufage  of  the  borough,  that  every  alderman  removing  from  fc 
ana  not  refiding  therein,  forfeited  his  office;  the  court  re- 
filled the  application  for  an  information  quo  tvarr onto  zgaxJk 
HiiP>  tht  corporation  apt  having  removed  him. 

Tex*.  Stray.  *•  "  It  is  made  a  quart  in  this  cafe,  whether  in  any  cafe 

i  Term  Rep.  i. "  a  derivative  title  can  be  impeached  whore  the  perfon  ftx» 

"  whom  it  was  derived  died  in  pofleffion  of  his  office  uudtf- 

«  turbed:  But  it  i$  decided,  That  foch  title  (hall  not  beifr- 

u  peached  by  thofe  who  have  acquiefced*  and  adsd  under  fc: 

"  and  Juftice  Black/iono  was  of  opinion,  That  a  derivable 

"  title  coutd  not  be  fo  impeached,  in  any  cafe  where  the 

"  party  was  dead  under  whom  the  defendant  claimed." 

Rex  ▼.  5pear-        For  where  the  defendant  derived  his  title  under  the  Duke 

fog  of  Bobou*  as  mayor  of  Winib*J[iert  \%  was  Goqteq4ed  dm  the 

*h  ft  AS,'^m"  **e  ^**  mt  l€Wfy  wyor,  he  pot  being  aaiebabi**  at 

quot.Ci'Te?m    th*  tiQ1€  ^  ***  chofeo,  and  fo  was  not  eligible  j  the  tfcke 

Ktp.  4.  was  dead,  and  Jufiiso  Bkckflono  would  not  fuffer  ffaosR  19  go 

into  evidence,  whether  he  had  been  legally  cfafffai  or  *% 

but  whether  he  had  been  defafta  mayor  \  which  it  appeared 

he  had  by  the  corporation-book*. 


n«  v.  Bond.        3-  Where  the  patty  relator  (lands  in  the  iat  cirewn- 

%  Term  hep.     ftances  with  the  defendant  againft  whom  he  applies  for  a 

7*7*  quo  warranto^  or  where  granting  the  information  may  0$ 

franchife  fo  many  vs  may  endanger  the  difclutkm  of  the  cof* 

peratiott,  the  court  will  exercife  their  discretion*  and  refofc 

the  information. 

Pes  v.  Mort-        +'  *n  a  ru'c  *OT  an  'nf°rmat»on  againft  the  (fefwjdant,  the 
lock.    '  objection  to  his  election  was,  that  his  election  was  'dh  the  6me 

3  Term  Rep.  .  day 

3co. 


qao  WARRANTO-  '     6*j 

by  tit  Has  prtydTed,  whetets  it  (beuld  bt  4A  the  foHowin,* 
under  a  bye-law  made  in  1766}  in  apfwer  to  this  it  wafrftewtr, 
f&tf  /&  r*Atf0r  ttww  ^irty  to  an  agreement  by  the  corporation  not 
*  onfira  tbu  l/p^lam,  and  that  if  any  one's  title  was  impeach- 
ed, who  had  been  hefted  under  it,  that  it  footrfd  be  defended 
at  the  public  exptiu*  1  the  court  rejeddd  die  application  on 
thofe  grounds* 

5.  The  tidea  of  perfons  who  are  de  faSh  members  of  a  perL<*4 
corporation,  admitted,  fworn>  &c.    m  toe  a£faal  enjoyment  Mansfield. 
of  their  offices,  cannot  be  impeached  upon  the  trial  of  a  per-  <><"*?•  5*7* 
fin  ^bilid  by  them. 

*  But  where  there  «  no  other  mode  by  which  the  tide  of 
«*  the  etoftors  can  be  qtieftiofted  in  the  ftrft  inftance,  the 
**  rule  does  not  apply;  and  the  court  willgrtmt  an  informal 
a  tion  againft  the  de&ed." 

As  was  this  cafe,  which  was  rule  for  ait  information  qm  RcT  v.  Mda. 
wsrrsm  10  feew  caufe  by  what  ml*  the  defendant  claimed  3  T«f  a  *c*. 
to  to  port*****  of  the  borough  of  Pbwey>  and  fettrng  out  the  595- 
right  <X  efeftvon  «o  be  in  the  Prlnoe**  tenants  duly  adap- 
ted, and  ftating  that  twenty-two  out  of  fifty  perfons  fworn 
#f  tho  homage,  who  bad  prefented  the  defendant  for  portreeve, 
Aad  inn  improperly  admitted  \    though  this  was  impeaching 
their  tides  through  that  of  the  defendhm,  the  court  gtuttti 
sbe  information. 

6w  The  court  will  not  grant  an  information  quo  marram  *&  T.  sucey. 
on  the  application  of  ifcperibn  who  was  prefent  at,  and  con**  1  Term  Rep.  1. 
curred  in  the  defendant's  election;  but  if  many  join  in  die****-8*111* 
applied©*,  and  one  of  fhotn   has  not  conenrred  in  tbe"^^^ 
eir<9Koft,  if  he  win  avow  hiinfelf  the  relator,  tfa  court  wilt  Ja3. 
grunt  die  information.  • 

But  this  is  not  the  cafe  Where  the  diftbility  avoiding  thr  Rcrv.  gmith. 
•ledlrait  is  a  latent  ont\  for  where  the  application  was  on  the  3  Term  Rep. 
gpomi  that  the  defendant  bud  not  taken  the  fatremsH*  tviibin  573- 
+  year  kefor*  bis  ekfiwn>  as  required  by  (tat.  13  Car.  Sat.  2  cb. 
I.  a*d  it  wasoppofed,  on  the  ground  that  the  perfons  ap- 
plying had  concurred  in  the  defendant's  eie&ion*  the  court 
held,  That  that  objedion  held  only  where  the  relator  art* 
curred  in  the  tleclion,  knowing  of  the  defefi  \  but  tjiat  this  was 
latent,  an  ooriffion  of  an  ad  required  so  be  dene  by  «uery 
perfon  elected  to  an  office,  and  not  known  at  the  timeof  cb* 
de&ion. 

j  Q*  te  information  qnioominu  ag^taft  the  ddfondbffls,  Rcr  •/  Htm-* 
to  tJbtw  by  whit  authority  diey  .a&ad  as  burgefes*  towntg  «  sua  547- 
jmrtr  beef*  adlaitscdf  tke  only  a&  aMnfynt  *a$maieg*t*)M 
ak&om  for  tfcembcftft  of  parifanetft:  the  court  Wfc*W  frt* 
grant  die  rule,  faying,  that  as  the/  claimed  a  Jigfc  t»  tote* 

tha* 
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Cafe  of  the  Bo- 
rough of  Horf- 
ham. 

Hil.  30  G.  3. 
quot.  3  Term 
Rep.  599. 

Rex  v.  Wil- 
liams* 

1  Sum.  677. 


Rex  v.  New- 
ling. 

3  Term  Rep. 
310. 


WincheUea't 
cafes  iri  Burr. 
Rep.  paffim. 
Hex  v.  Dickin. 
4  Term  Rep. 
*8a. 


RexT.  Mein. 
3  Term  Rep. 
490. 
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that  that  was  only  properly  inquirable  before  the  Houic  of 
Commons. 

But  in  this  cafe,  it  is  faid  that  it  had  been  often  ruled, 
That  an  information  quo  warranto  would  lie  againft  a  perion 
claiming,  to  have  a  right  to.  vote  by  virtue  of  a  burgage  te- 
nure. 

£.  On  an  application  for  fen  information  quo  uu&trmta 
againft  the  defendant,  for  not  having  taken  the  oaths  of  fi*-» 
premacv  and  allegiance,  and  made  on  the  application  of  the 
town-clerk,  whofwore  hp  had  not  admini flared*  them,  though 
he  made  an  entry  dating  that  he  had ;  the  court  refufed  the 
application,  as  k  would  be  a  dangerous  confequetfee  to  allew 
a  town-clerk  to  difquaiify  members  on  his  own  oath,  con- 
trary to  the  record. 

So  where  the  application  was,  dating  that  the  relator  fc- 
,  Utved  that  the  defendant  was  not  duly  fworn,  and  the  affida- 
vits on   the  other  fi^le  did  -not  fwear  that  be  bad  bet*  JmIj 
fworn  in,  but  only  ftated  that  be  appeared  from  the  books  to 
have  been  duly  fworn  in-,  the  court  refufed  the  application. 

9.  It  was  formerly  fettled  as  a  rule  by  the  court  of  Kings 
Bench  y  never  to  allow  an  information^  warranto  to  go  againft 
a  perfon  who  had  been  twenty  years  in  poffeffion.of  his  cor* 
porate  franchife;  but  the  court  had  eftablifhed  it  as  a  ruk, 
That  no  information  quo  warranto  fhould  go  where  the  party 
had  been  fix  years  in  pofleffion;  and  that  is  now1  confirmed  by 
ftatute.  -f 

It  is  ena&ed  by  flat.  32  Geo.  3.  r.  58.  1.  4C  That  to  any 
u  information  qiui  warranto^  the  defendant  may  plead  that  he 
"  has  held  the  office  or  franchife  for  fix  years  preceding  toe 
"  information,  and  fuch  fhall  be  a  complete  bar.  2.  A  ride 
ct  derived  under  any  eleftion  fhall' not  be  impeached  by  rea- 
"  fon  of  any  defect  of  title  of  the  perfon  or  perfons  de&mr, 
a  if  fuch  perfon  or  perfons  were  in  poffeffion  defafto  of  his 
u  or  their  franchife  or  office,  fix  years  before  tbe  filing  of  the 
"  information.  3.  The  officer  having  the  cuftody  of  tbe 
"  corporation-books,  muft  permit  the  infpe&ion  of  them 
".  at  all  times." 

10.  As  to  the  affidavits  upon  which  the  court  are  to  decide, 
it  has  been  decided, 

That  if  the  relator's  affidavit  is  defective  in  ftating  a  ma- 
terial raft,  but  that  fad  is  afterwards  ftated  in  the  defendant's 
affidavit;  the  court  may  ufe  die  latter  affidavit  in  fupport  of 
the  profecutor's  application,  a$  where  the  relator's  affidavit 
omitted  to  ftate  the  mode  of  ele&ion,  but  which  was  done  by 
the  defendant. 

3'.  3- of 
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3-  Of  the  Proceedings  oil  the  Part  of  the  Defends 
ant,  and  on  the  Part  of  the  Crown. 

:    1.; .  O^a  the,  Return  of  the  rule,  jfce. defendant  may  fjiew  caufa>Hawk.  P.  e. 

w^y  the  infotimafyon,fh0u]d  not  go  agajnft  him,  and  thefe  are  J**-:      .    fc  £ 

g<x>4  caufev  that;  the  fight  bad  been  already  determined  by 

mandamus)  that,  it  has  been  acquicfced  in  for  many  years  j 

that  the  defendant's  right  depends  upon  thofe  who  voted  for. 

him,  which  are  then  undetermined ;  that  the  franchife  is  of  a' 

private  nature ;  or  he  may  difclaim  that  he  ever  afted  under  """ 

his  ele&ion,  for  there  muft  be  a  ufer  as  well  as  claim,  in  Rex  v.  Poa- 

order  to  fubje&  the  party  to  an  information  quo  warranto  m9^hy- 

for  the  judgment  is,  that  he  be  fined  pro  ufu  &  ufurpatione.       BulLN.P.  ai  1. 

2.  In  civil  aftions  the  plaintiff  can  only  recover  by  theR<.xv%  i^gh. 
ftrength  of  his  own  title,  but  the  defendant  in  quo  warranto  4  Burr.  ai4j. 
informations  is  bound  to  (hew  a  good  title  in  himfelf  againft 

the  crown,  or  judgment  will  go  againft  him;  therefore  where 
the  defendant  claimed,  by  two  titles,  prefcription  and  char- 
ter, but  relied  oh  the  firft,  which  was  found  againft  him, 
though  it  was  contended  for  him,  that  he  might  have  a  good 
title  under  the  fecond,  yet  the  court  gave  judgment  of  oufter  R«  ▼•  Latham* 
againft  himj  for  the  crown  may  take  iflue  on  any  matter  that &  *Itp 
may  (hew  the  defendant  to  have  ufurped  the  franchife ;  and 3    urr#  I4  5m 
if  one  material  ijjite  be  found  for  the  crown,  it  ftiall  have  judg- 
ment. 

"  And  where  the  defendant  relies  on  a  title  in  a  particular 
cc  form,  he  muft  prove  it  as  laid."  * 

For  where  the  defendant  made  title  to  his  admiflion  ofRexv.  Mein. 
freeman  of  Fowey,  on  the  presentation  of  twenty-three  horn-  4  Term  Rep. 
agers  free  tenants  of  the  borough  and  manor,  and  on  iflue  4 
taken  on  that,  it  was  found  that  but  two  of  them  were  of  that 
dejeription,  the  iflue  was  held  to  be  found  for  the  crown,  the 
plea  being  falfified. 

3.  The  defendant's  plea  fhould  fet  out  his  title  at  length,  Rex  v.  Blag- 
and  conclude  with  a  general  traverfe  of  abfq.  hoc.  quod  prad.  den. 

&c  ufurpavitj  fafc.    and  the  crown  fliould  not  take  iflue  up-  GUb-  RcP* I45' 
on  the  general  traverfe,  but  reply  to  the  fpecial  matter;  for 
fo  the  defendant  knows  how  to  apply  his  defence. 

4.  Of  the  Coils. 

"  The   ftatute  9  Ann.   (ante)   is  confined   to   cafes  of 
cc  ufurpations  of  corporate  offices  or  franchifes,  and  there- 

"  fore 
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a  Sore  where  the  information  is  at  common  law,  Acre  cm 
"  only  be  judgment  of  ouftcr;  but  the  court  cannot  gpe 

Rex*,  wtt-  Therefore  where  die  information  againft  the  defendant  w* 

feo*  *^r  MUfa?  4  <a**f  ******  d»  feA^  ^  AbtffeJs  fcNch 

i  Burr.  40*    famM  <*tfy  be  held  by  tm  btififtt  6f  *fflU»6e«ttiMf**?» 

stod  Aere  ww  lodgment  a£*rdt  him;  the  aatfrt  MJ,  1l» 

the  relator  eimhf  not  have  hi»e*ft*»  for  AM  %fi£  out 

pacta*  within  the  ftatut*  <rf  jAw. 


PART 


PART  THE  THIRD. 
Of  Evidence. 


IN  treating  of  thtf  Uw  of  evidence*  I  (hall  firft  confider 
the  nature  of  evidence  in  general :  Secondly,  The  rules 
adopted  by  the  court  in  receiving  .it* 


i.  OF  THE  NATURE  OF  EVIDENCE  IN 
GENERAL. 

Evidence  is  twofold:  lft.  Evidence  viva  vocey  given  by  a 
witnefs  in  court,  or  unwritten  evidence:  2d.  Written  evi- 
dence; as  deeds,  in  ft  rumen  ts  in  writing,  &c< 

X.   OF   VIVA   VOCE   EVIDENCE* 

Under  this  head  I  (hall  conflder,  i.  Who  may  be  witneffes : 
2.  How  viva  voce  evidence  is  to  be  given* 

X.   WHO   MAY   BE   WITNESSES. 

Every  perfon  is  by  law  entitled  to  be  a  witnefs,  unlefs  ex- 
cluded by  law  for  the  following;  incapacities ;   i.  On  account 
of  intereft;  2.  On  account  of  (landing  in  fome  relation  to  c*  *•***•  *• 
the  parties  in  the  caufe :  3.  Oh  account  of  crimes  which  de- 
ftroy  his  credit:  4.  On  account  of  want, of  difcretion. 

i.  Of  Witnefles  excluded  on  Account  of  Intereft. 

I.  The  ftri<S  notion  of  objection  to  a,  witnefs,  on  the 
ground  of  intereft,  is  upon  the  voire  dirt,  whether  he  be  to  - 
gain  or  lofe  by  the  event  of  the  caufe;  for  a  dire&  intereft  m 
the  event  is  a  decifive  objection  to  his  competence. 

As  in  the  cafe  of  an  informer  on  a  penal  ftatute,  in  which 
cafe  the  fame  perfon  cannot  be  informer  and  witnefs,  becaufe  *«  ▼.  Tilly. 
be  is  entitled  to  a  part  of  the  penalty*  and  fo  is  interefted  in  '  StnL  3^- 
the  event. 

2  z  *  «  And 
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"  And  that  (hall  be  deemed  equally  an  intereft  which  *»» 
u  erupts  the  witnefs  from  a  charge  or  lpfe  which  he.  may  Ujor 
<c  on  the  event  of  the  fuit,  as  much  as  the  profpcGt  of  poB- 
4C  tiveadvantage." 


HopkmsT  Neil.      Therefore  a  procbein  ami,  by  whom  ah  infant  foes,  _ 
*  Stra*  Icl6"     be  a  witnefs  in  the  caufe,  for  he  is  liable  to  the  cofts, 
accordingly  in  this  cafe  he  was  reje&ed  by  Ld.  Hardwicke. 

Per  Butter  Jnft.      So  in  the  cafe  of  bail,  they  cannot  be  witnefles  for  their 
1  Tom  Rep.     principal,  becaufe  they  are  dire£Uv  and  immediately  intereft- 
4"  ed ;   for  if  a  verdi&  be  againft  tne  principal,  they  become 

immediately  liable. 

2.  u  But  theintereft  to  render  a  witnefs  incompetent,  mA 
Ci  be  a  certain  benefit  or  advantage  arifing  to  him  bam  the 
"  event  of  the  caute,  or  a  certain  charge  or  lofs  to  which  he 
«  may  be  liable." 

Ct  ft  ▼.  Traces.  Therefore  it  was  decided  by  Lord  Cowper,  that  a  grantee, 
i  p.  Wm.  a87,  when  he  appeared  to  be  a  bare  truftec,  was  a  good  evidence 
H  °\t  ▼  T  ttcM  to  Prove  tna  execution  of  the  deed  to  himfelf  5.  for  a  naked 
Pafeh  1 3  G.  i'  trt{fl  ^aU  not  exclude  a  man  from  bcinj*  a  witnefs  ;  and  though 
k.  B  at  bar.  in  fuch  cafes  it  is  ufual  to  get  a  release  from  the  truftee,  yet 
Bult.N.P  284.  ft  is  not  neceflary;  for  m  faS  fach  perfon  has  no  intereft  Id 
releafe. 

"  So  that  a  future  or  contingent  interejf,  or  a  future  and 
"  contingent  lofs,  which  he  may  derive  or  fritter  from  the 
"  event  of  the  caufe,  flxajl  not  render  him  incompetent" 

'  Smith  *.  Black-     Therefore  it  was  adjudged  in  this  cafe,  that  an  heir  aft* 
liam,  SaJk.183.  rgnt  mignt  j,e  a  ^tnefe  ^  provc  the  title  of  lands,  but  thati 
remainder-man  could  not  j  for  this  laft  had  a  veiled  intereft, 
but  the  heirfliip  was  a  mere  contingency. 

Carter*  Pierce,      So  where  in  an  a£l ion  againft  a  defendant  adminjfiratru% 
1  Term  Rep.     fa  co-obligor  in  the  bond  to  the  ordinary  was  called  as  a  winds 
*'  for  her;  he  was  objected  to,  on  the  ground  that  he  might  he 

liable  hlmfclf  oh  his  bond  to  the  ordinary;  but  the  ohjedka 
was  over-ruled;  for  the  bare  poJfibiHty  that  be  might  he  fiatit  to 
an  aftion  on  a  certain  event,  was  no  objection  to  his  compe- 
tency. 

c.ocdt:t!c  Iofiee  So  where  to  prove  the  fanity  of  the  tcftator  the  executarw* 
^\VeIfordCrT'  "^ed  as  *  w*tne^P  anc*  objected  to,  on  the.  ground  tUat  he 
WugU  154.  *was  intereftcd  in  ffpporting  the  will ;  as  in  cafe  it  was  fe;a2fc 
be  woufd'VeliabU  as  executor  de  fin  tort\  this  was  held  to  be  09 
obje&ion  to  an  executor,  who  took  no  other  beneficial  intcref r| 
tamen  queere,  If  the  intereft  of  the  executor  in  the  rcikluual 
undifpofed  of  the  teftator's  perfonal  eftate  is  not  a  fuJEckgt 
obje&ion,  until  difproved  by  evidence,  or  that  he  renounces: 
Vid.pojl. 

1  For 
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~  For  on  an  Iridi&ritent  for  forging  a  feawanV  will,  a  ferjkn^olv?*  cafe. 
named  executor  in  afubfcquent  will  was  held  an  inadmiffible  *'each  Cn  Caf' 
witnefs  to  prove  that  the  name  of  the  teftator  fubfcribed  to   S< 
the  firft  will  was  a  forgery;   for  that  went  to  eftablifti  the 
fccond  will*  in  which  he  was  named  executor. 

<c  And  on  the  fame  footing,  where  the  intereft  is  very  re-  • 
u  7tiote}  it  (hall  not  difqualify  the  witnefs.1' 

For  where  in  trover  for  three  Smt h  Sea  hond*,  the  cafe  was,  Ball  ▼  BcrtocW 
That &*// delivered  them  to  Lcchmere  a  broker  to  fell ;  he  loft  l  Stra-  ***• 
thern;  but  having  given  notice  at  the  South  Sea-boufe,  they 
were  flopped  by  the  clerk*  on  being  brought  there  by  Boftock 
to  receive  the  intereft :  Boftock  brought  trover  for  them  againft 
the  clerk,  and  Lecbmere  was  called  as  a  wjtnefs  to  prove  the 
property;  but  it  appearing  that  be  had  given  a  bond  to  indem- 
nify the  company^  he  was  rejected  by  QJ.  King  on  the  ground' 
of  intereft,  as  being  liable  to  the  cofts :  Boftock  recovered  in  that 
a&ion,  and  then  Ball  brought  an  afllon  againft  him;  and 
Lecbmere  being  called  as  a  witnefs  was  objected  to,  becaufe 
that  if  BaU  (hould  recover  againft  Boftock,  that  would  befet  in 
equity  againft  the  former  recovery  by  Boftock  againft  the  cleric 
of  the  South  Sea-boufe;  But  the  Chief  Juftice  faid,  that  was 
too  remote  to  exclude  him  from  being  a  witnefs^  and  went  only  to 
bis  credit;  fo  his  teftimony  was  admitted. 

So  where  on  a  fcire  facias  to  avoid  a  patent,  an  e*Ceptiori-9wc,n  nan~ 
was  taken  to  a  witnefs,  becaufe  he  was  deputy  to  the  perfons  nxv&^\ I 
who  would  avoid  it;  the  exception  was  difallowed,  becaufe  *    '  •  - 

the  fuit  here  was  between  the  iCing  and  the  patentee.  l 

3.  c<  Though  the  witnefs  may  not  have  any  intereft  in  the 
**  cauie  wherein  he  is  called  as  a  witnefs,  yet  if  in  its  event 
"he  may  be  ultimately  benefitted,  he  {hall  be  inadmilfible." 

As  ex,  gr.  if  both  party  and  witnefs  claim  any  matter  under 
the  fame  title  or  in  the  fame  right >  or  if  the  determination 
of  the  caufc  depending,  may  perhaps  prevent  a  fuit  againft  the 
witnefs. 

A«  in  anions  upon  policies  of  infurance,  one  underwriter  Baft  Jn«r>a  Com. 
cannot  be  a  witnefs  for  another  whofe  name  is  on  the  policy.  T>Go?l"E- 
This  is  fo  laid  down  in  the  I  T.  R.  but  fid.  5.  G.  4  Bttrr^^'B\?Cm *' 
2255,  where  it  is  faid  that  it  was  decided,  That  the  obje6Hcn  303. 
went  only  to  the  credit,  not  to  the  competency  of  the  witnefs. 
Bent v.Baker,  ^T.  Rep.  27.  &pfftjn. 

* 

So  where  the  two  defendants  were  part  owners  of  a  (hip,  French  v. 
of  which  the  plaintiff  was  bufband,   and  appointed  to  that  g^J^^' 
office  by  a  deed  executed  by  all  the  owners,  by  which  deed  Vnuirtmi. 

Z  Z   2  they  5  Burr.  4717. 
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they  empowered  him  to  expend  money  genefafly for  there- 
of the  (hip;  he  infiired  for  all  the  owners,  and  brought fent- 
rate  adions  againft  two  of  them :  they  were  eaeb  of  tatm 
charged  for  the  amount  of  the  whole  Aim.  On  the  mi  ti 
the  nrft  adion,  the  defendant  in  the  other  a£Bon  was  called  ar 
a  witnefe;  Lord  Mansfield  re;ecl:ed  him  as  incompetent  \  and 
on  a  motion  for  a  new  trial,  the  court  concurred  with  him.' 

Corporation  »f       So  where  the  action  was  againft  the  defendant  for  following 

C»rpeme»,  &c.  a  trade  againft  the  cuftom  of  the  towm  of  Shrewfbury^  wtuV 

*  Ha'w"1  °"f  bei|*  trtt  <*  onc  <*  tbc  coropanks*  the  plaintiff  in  An 

Dougl.  35^.      action  ;  a  wknefs  was  called,  to  prove  that  bt  had  worked  » 

5brrwj&uty  without  being  fo  admitted  a  member  of  any  of  th? 

companies*  and  fo  to  difprove  the  exi ftence  of  the  caRoor:  he 

was  held  take  an  inadmi3ibie  witnc&  -p  for  thougR  notranne- 

diately  imercfted  in  the  event  of  the  fait,  yet  by  thecompuj  s 

ftiUng.  hi  eftaWHhing  the  cuftom,  he  and  others  who  hadbeea 

guilty  of  a  breach  of  it>  would  be  difcharged  from  aduns  to 

which  they  were  liable. 

-  On  this  principle  the  tenant  in  pofleffion  is  no  evidence  fcr 
his  landlord  in  ejedment..    (JnUy  fck  448.) 

1  Stm.  658.  So  where  the  queftion  b  reipeding  the  rights  of  lords  of 

cuftomary  manors,  the  lords  of  other  cuftomary  manors  are 
inadmiffiole  witneues,  becauie.  the  queftion.  concerns  a  gene- 
ral right. 

Pfcr  Baiter  Joft.  The  cafe  of  commoners  comes  within  the  rule  now  men- 
i  Term  Rep.  tioned;.  as  to  whom  it  is  laid  down  generally*  that  one  cook 
#"*  moner  cannot  be  a  witnefs  for  another;  but  the  admuSbibv 

of  their  tefttmony  feemt  better  founded  on  this*  rule:  If  the 
ifliie  be  on  the  right  of  common,  which  depends  on  acrion 
pervading  th»  whole  manor,  the  evidence  of  the  commaser 
is  not  admifiible,  becaufe,  &  it  depends  on  a  cuftom,  4* 
record  in  that  adion  would  be  evidence  in.  a  fubfcqueatii; 
brought  by  that  witnefe  to  try  die  fame  right :  but  die  ittfeft 
docs  not  hold  whe/e  the  common  is  claimed  by  prefcriptkn  it 
right  of  a  particular  eftatc ;  becaufe  it  does  not  follow,,  tfa* 
if  jf.  has  a  prefcriptwre  right  of  common  belonging  to  fcfe 
•date,  that  K  who  has  another  eftate  in  the  feme  manor  ifeft 
have  the  fame  rights  neither  would  the  judgment  for  JL  be 
evidence  for  JL 

Bu!!.  ST.  P.  %t$~  ^ut  lt  IS  no  9°°^  exception  to  a  witoef^  that  be  has  cw* 
men  pur  caufe  ae  vicbwge  of  the  lands  in  quell  Ion  ;  for  fhtt& 
no  intereft  but  an  excufe  of  a  trefpafs. 

Kat,  Proffer.  But  n  maybe  confide  red  as  an  exception  to  this  rtde>  the 
4'iermRcp.i7.  adrniiEon  of  a  ptrfen  liable  to  b*  rated,  but  act  aftualij  reted. 
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ia  a*qtfr(lion  011  an  appeal,  refpe&iiig  A  poor's  rate;  for  ftck 
pcrfon  is  a  good  witnefs,  though  be  may  be  ultimately  bene~ 
fitted  by  extending  the  rate  to  others.  Perhaps  it  is  on  the 
ground  that  /'/  is  uncertain  whether  he  will  receive  the  benefit 
or  not,  as  p$r  Ld.  Kenyon  in  this  cafe;  The  poor's  rates  are 
made  for  a  fhort  fyace  of  time  only;  and  perfons  wUo  are 
liable  to  be  rated  one  month,  n;ay  not  be  fo  the  next. 

The  firft  cafe  in  which  the  queftion  occurred  was  before  rvr  Butter  Tuft. 
Baron  Burjand  at  Salijbury9  in  which  on  an  aftion  in  a  penal  4  *>rwRc/a©. 
flatute,  which  gave  part  of  the  penalty  to  the  poor  of  the 
parifh ;  a  perfon  was  called  as  a  witnefs,  who  was  liable  to  be* 
rated  to  the  poor,  but  was  not  rated;  he  was  obje&cd  to,  but 
the  Judge  over-rulsd  the  objection*  hcl Jing  liability  U  be  rated 
to  b*  no  jobjeifiofu 

4*  u  If  a  witnefs  thinks  bimfelf  interejled\  that  is,  that  a 
tt  benefit  will  arife  to  him  from  his  teftiuiony,  though  in 
"  ftri&nefs  of  law  he  has  no  right  to  fuck  benefit,  he  fhould 
H  not  be  admitted  as  a  witnefs." 

As  where  A.  having  money  of  the  plaintiff's  in  his  hands,  Fotfieringham 
foil  it  at  play,  the  plaintiff  brought  his  a&ion  on  the  flat.  T-  Greenwood. 
of  jfnn,  a*ainft  the  winner,  and  produced  i  as  a  witnefs;  '  **** "*• 
upon  a  wr/  dire^  he  coufeffed,  that  if  the  plaintiff  recovered, 
he  was  not  to  be  anfwerable;  but  if  he  failed,  that  the  money 
was  to  be  dedu&ed  out  of  his  fortune  in  the  plaintiff's  hands. 
Per  Prat^  C.  J.  Though  the  recovery  in  this  a&ien  will  not  • 
fink  the  demand  againft  A  for  the  money  he  has  embezzled, 
yet  as  in  his  apprehenfion,  the  plaintiff  will  not  trouble  him 
fir  it  in  cafe  he  recovers,  it  is  a  bias  on  him;  and  if  he 
thinks  bimfelf  intcrefted  he  ought  not  to  be  fworn. 

In  the  fame  cafe  Serjeant  Darnall  mentioned  the  cafe  of  a  H>M. 
Mr.  Chapman  of  Bucksy  who  owning  bimfelf  to  be  under  an 
honorary,  though  not  a  binding  obligation  to  pay  the  cofts  of 
the  a&ion  in  which  he  vvas  produced  as  a  witneft ;  Parker 
C.  J.  on  folemn  debate  reje&ed  him. 

5.  cc  The  intereft  which  amounts  to  a  difqualification  muft, 
u  it  feems,  mean  the  obtaining  of  fome  profit  bettering  the 
"  wirne&'s  condition  or  eftatej  not  the  intereft  arifvif  from 
u  ejlab  lifting  an  higher  character,  or  exculpating  hint/if from  a 
"  charge  of  mifonducl  or  negleil" 

Therefore  where  in  an  action  on  a  policy  of  infurance,  Taylor  ▼. 
with  warranty  to  depart  with  convoy,  in  which  the  plaintiff  V/oodatfs. 
was  nonfuited,  the  fliip  having  neglefted  to  obey  the  fignals  HiuT G  "^  % 
made  for  joining  the  convoy,  in  c^nfeo^encc  of  which  {he  mss.       3# 

had 
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bad  been  captured;  feme  imputation  was  *tteaya<  to  be 
$  brown  on  the  captaifi  of  the  convoy :  he  was  called  theaata 
witness  and  objected  to,  on  the  ground  that  he  was  inluUbei 
to  fupport  bis  own  condu&;  but  Lord  Mansfield  over-ruM 
the  objection,  faying,  that  be  bad  often  done  to  before. 

Per  L.  Manf.       6,  u  No  peribn  who  has  figned  a  paper  or  deed  4haII  be 

^T       r        "  Pcrtnittccl t0  g"ivc  teftimony  to  invalidate  it:  for  every  man 

'^m    ep'    "  who  is  party  to  any  inftrument  gives  a  credit  to  it,  and  by 

"  fuch  means  be  might  difcharge  himfelf.     And  this  is  tbe 

"  cafe  though  he  has  no  immediate  intereft  in  the  event  of  the 

^  fait  in  which  he  is  called." 

Walton  At  Therefore  where  in  debt  on  a  bond  the  defendant  pleaded 

SLu*1011  T"      u^ury :  XXt  was  Provcc^  ^at  tne  ^°n^  had  *>cen  gi^n  in  confix 
t  TeSft  Rep     ^crat>on  °f  the  delivering  up  two  promiflbry  notes,  which 
Rei  t  Rhode  had  been  indorfed  to  Sutton  the  bankrupt,  and  one  of  tbe  m- 
aStta.728.  s.p.  dorfers  on  which  was  a  perfon  of  the  name  of  DavanfartUi- 
ley\  to  prove  that  tbe  confederation  of  the  notes  was  inorioqs, 
the  defendant  called  Davenport  Sedley :  but  he  was  reje&ed  as 
an  incompetent  witnefs,  on  the  ground  that  he  came  to  im- 
peach an  inftrument  on  which  his  name  appeared :  though  it 
was  admitted,  that  in  point  of  intereft  he  bad  none,  or  mat  it 
was  rather  againft  his  intereft;  as  if  the  bond  was  eftablifbed, 
the  notes  upon  which  his  name  appeared  were  at  an  end. 

"  But  where  a  perfon  is  ijninterefted  in  the  immediate 
"  queftion ;  that  is,  at  ail  events  liable  himfelf,  be  may  be 
"  called  to  impeach  that  inftrument  upon  which  his  mac 
u  appears,  aj  between  ttber  parties** 

Levi  v.  Effex.        Therefore  where  the  plaintiff  declared  as  an  indorfee  of  a 
Sitting.  Wcftm.  promifibry  note  drawn  by  Fofter  CJ>arItony  payable  txTtheoV- 

MS5  1775'  fclldanc>  datcd  the  x3tJl  of  Ju:)e  177S;  the  defendant  infiflei, 
that  the  date  of  the  note  had  been  altered  from  the  3d  to  tbe 
13th;  and  to  prove  it,  called  Fofter  Char  It  on  \  Lord  JXmjM' 
admitted  him,  2s  at  all  events  lie  wa6  liable  to  pay  the  note. 

*'  But  though  the  law  is  laid  down  generally  by  Lord 
cc  Manifold  (fupra)  That  no  perfon  (hall  be  admitted  to 
44  give  a  teftimony  to  invalidate  any  inftrument  whtcfe  he 
"  has  figned;  yet  in  the  fame  cafe  Juftice  Builcr  confines 
44  it  only  to  negotiable  inftrument  s\  and  this  diftrndioa  B 
IC  recognized  by  Lord  Kenyony  3  Ttrm  Rep.  34;  in 
44  his  Lordfhip  mentions  as  an  inftance,  that  wit  ~ 
44  be  called  to  give  evidence  againft  their  own  t 
44  the  cafe  of  JMiffft  will  (Lowe  v.  >##?,  1  JMa*.  Jbf 
4  Burr.  %%%$.    "  365) r  and  (o  one  witnefs  has  been  allowed  to  prove  tfe 

**  esccctttto 
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!*  execution  of  a  wH1  attefted  by  three  witnefles,  which  thev 
14  other  two  have  denied  So  that  to  negotiable  inftruments 
a  only  the  rule  muft  be  confined/' 

"  So  neither  fhall  a  perfon  be  allowed  to  give  a  teftimony 
44  as  tb  the  illegality  of  a  tranfadion,  in  which  a  ptrfonal trujl 
44  or  confidence  has  been  placed  in  him." 

Therefore  where  to  debt  on  a  bond  the  defendant  pleaded  HoJt  v-  Tyrrell. 
the  fiac  5,  6.  Edw.  6.  againft  the  fele  of  offices,  and  up-  £a  £h  *  ^ru 
on  the  trial,  the  perfon  who  had  been  entrufted  to  make  the  Bull.  N.  P. 
bargain,  and  to  keep  it  fecret,  was  called  as  a  witnefs  to  give  a8<. 
an  account  for  what  the  bond  was  given;  Lord  Holt  refuf- 
«d  to  admit  him,  it  being  to  abufe  and  betray  his  truft. 

7.  "  On  the  (ime  principle,  in  no  cafe  can  the  plaintiff  or 
44  defendant  be  a  witnefs  in  his  own  caufe,  as  he  is  mod  im-  5?^  N  **• 
44  mediately  interefted;  therefore  an  anfwcr  in  equity  is  of  ^lan  v .  jor<jatt# 
44  very  little  weight  where  there  are  ho  proofs  in  the  caufe  1  Ver.'i6i. 
44  to  back  it;  but  if  there  be  but  one  witnefs  again  (I  a  defen-  3  Chanc.  c»£ 
44  dam's  anfwer,  the  court  will  direct  a  trial  at  law  to  try  the  ****  s*  p* 
44  credibility  of  the  witnefs;  and  in  fuch  cafe  wijl  order  die 
u  defendant's  anfwer  to  be  read  to  the  jury."    * 

Neither  can  they  be  witneffes  for  or  againft  each  other. 

But  if  a  material  witnefs  for  the  plaintiff  be  made  by  mif-  1  Sid.  441. 
take  a  defendant,  the  court  will,  on  motion,  give  leave  toDg1LN'p* 
omit  him,  and  ftrikc  his  name  out  of  the  record  even  after  *  i" 
iflue  joined;  for  the  ^plaintiff  can  in  no  cafe  examine  a  defen- 
dant, even  though  nothing  be  proved  againft  him. 

Therefore  where  on  an  information  for  a  mifdemeanor,  tro-  Bull.  N.  P.  ibid, 
ver,  the  Attorney  General  would  have  examined  a  defendant; 
as  a  witnefs  for  the  King,  the  court  refufed  to  a.lnit  him;,  he 
then  entered  a  noli  profequi,  and  then  examined  him.     Fid  Cof- 
grov*  v.  Hill,  ants  319. 

So  where  two  were  indi<9ed  for  an  affault,  and  one  fubmit- Rex  y.  Fletcher. 
ted,  and  was  fined  one  {hilling*  the  C.  J.  admitted  him  as  a  '  8tra*  J33. 
iriuiefe  for  the  other. 

But  if  any  perfon  be  arbitrarily  made  a  defendant,  loonier  g«iL  n.  p.  %%s. 
to  prevent  bis  teftimony,  it  is  (aid,   that  if  there  is  no  evi- 
dence againft  him,  he  may  be  fworn  and  examined  as  a  writ* 
ncfe  :  but  quare,  If  there  fhould  not  be  a  verdi<ft  taken  for  > 
iim>  as  it  is  (aid  before,  that  a  defendant  cannot  be  a  witaefs . 
>o  cither  fide:  and  in  this  cafe  it  is  faid,  that  if  a  materiat^0^^' 
ritnefs  for  the  defendant  in  ejectment  be  made  a  defendant,  Mfch.  9  Geo.  ». 

tbatB^atN  p.285* 
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that  the  right  w*y  is  for  him  to  let  jndgmtnt  go  by  <fcfa*r 
for  if  he  pleads,  ami  by  that  means  admits  htinfetf  to  be  te- 
nant in  poffeffion,  the  court  will  not  on  motion  afminnd 
ftrike  out  his  name;  but  in  fuoh  cafe,  if  he  content*  «o  kt 

judgment  go  againft  him  fir  j$  much  as  he  is  mi 

there  feems  no  reafon  why  be  (bould  not  be  admitted  as  a  wi- 
nefs  for  another  defendant, 

"  If  an  a&ion  is  brought  againft  one  defendant  far  a  caufc 
"  of  a£fcion  y&«r//  cum  ethers,  thofe  perfpns  may  be  witnefia 
«*  for  the  defendant ;   \>\it  atiter^  where  they  have  been  mah 

"  parties  to  tbefttit" 

Popletr  Jamet.  In  trefpafs  the  defendant  pleaded  afii*  nan  &c~  for  tbt 
Tnn.  5  Geo.  1  Richard  Mawhn  named -in  ihtfimul  cum*  paid  the  plaintiff  a 
BulJ.N.  P.  aW.  guinea  jn  fatisra&ion;  on  iflue  thereon,  the  defendant  prefac- 
ed Mawfony  and  Cb.  Juji.  Eyre  admitted  him  as  a  goodwit- 
nefs ;  for  what  he  was  to  prove  could  not  be  gjvert  in  evidence 
in  another  a&ion,  and  in  effed  he  was  making  himfelf  Dabk 
by  (wearing  he  was  concerned  in  the  trefpafs. 

Reafon  v.  Ew-  But  it  was  decided  in  thjs  cafe,  that  if  the  plaintiff  eoeM 
b«nk.  prove  the  perfons  named  in  the fimtd  cum  in  the  trefpafs  gndtT, 

Hil  r1  °t  ft  ^  parties  to  the  fuit,  which  muft  be  by  producing  the  origt- 
ftc.  str.  10!  ^  or  PW^8  »g*inft  them,  or  proving  an  ineffectual  endca- 
Buil  N.  P.  vour  to  arreft  them,  or.  that  the  proceis  was  loft,  the  defen- 
aP*.  dant  in  that  cafe  cannot  have  the  benefit  of  their  teftiroom. 

8,  But  though  intereft  irthus  a  complete  objection  to  die 
competence  of  a  witnefs,  yet  it  is  to  be  taken,  ynxh  feme  ex- 
ceptions. 

<).  In  criminal  proftcu\wm  a  party  interested  may  be  a  wit* 
neis. 

Jt  was  formerly  held,  That  where  a  party  liable  p>  a  cM 
caute  of  action  preferred  an  indi&raent  for  the  fame  caufe  rf 
action,  in  order  to  defeat  it,  that  fuch  perfon  was  an  i«cae> 
petent  witnefs. 

P «  v.whit-         Anfl  accordingly,  in  an  information  for  3  cheat,  Ac  csfc 

ing.  was  that  the  defendant  had  a  promife  of  a  note  for  5I.  horn 

fi!\l83\v  ms  mother-in-law,  but  by  fome  fleight  got  her  hand  to  cue 
Mich.  10  w.  3  fof  1Qol  .  jt  w^  ruJcd  by  a^  j^  H^  That  tbemot|jHW 

in-law  cnuld  not  he  a  w/ithefc,  being  concerned  in  the  cv« 
of  the  licit,  for  that  if  fued  on  the  note  for  iool,  a  cta>v'rQwn 
of  the  defendant  on  this  indi&ment  would  influence  the  jifit  . 
thcugh  the  conviction  cculd  not  be  given  in  evidence  feme 

them. 

So 
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•   So  in  an  mdicfcnent  for  perjury  in  an  anfwer  in  the  exebe-  R«  ▼.  Nunez. 
quer,  by  which  the  defendant  fwore  that  a  note  on  which  he  j!^**^4* 
had  fited  the  plaintiff  was  to  be  put  in  fuit,  and  that  there  was  PvCX  ^  j^f,  *" 
so  agreement  bv  which  he  bound  himfetf  not  to  Cue  the  plain-  a  stra.  1 104. 
tiff,  who  had  filed  an  injun&ion-bill  in  the  exchequer  on  that 
ground :  Lord  Hardwuke  Chief  Jujlice,  refufed  to  allow  the 
plaintiff  to  be  a  witnefs. 

But  fince  thefe  cafes,  great  light  has  been  thrown  upon  the  Pe^Ld*  Manr" 
<ttftin$km  between  intereft  which  affe&s  the  competency  of  *  g^  a2.~ 
a  witoefi,  and  influence  which  only  goes  to  his  credit.  In 
the  cafe  of  Rex  v.  Bray,  Hill.  1736,  Lord  Hardwicke  (hook 
the  authority  of  the  King  v.  Whiting,  and  that  of  the  King  v. 
Nunex^  which  he  himfelf  had  decided ;  and  afterwards,  in 
the  cafe  of  the  King  v.  Brought**,  2  Stra.  1229*  d  J.  Lee 
over-ruled  the  cafes  of  Rex  v.  Whiting,  Rex  v.  Nunez,  and 
Rex  v.  Ellis,  above  cited. 

The  rule  therefore  as  laid  down  by  Lord  Mansfield,  was 
tt  That  the  queftion  in  a  criminal  profecution  being  the  fame 
u  with  a  civil  caufein  which  the  witnefs  was  interefted,  went 
"  generally  to  his  credit,  unlefs  the  judgment  in  the  profecu- 
u  tion  where  he  was  a  witnefs  could  be  given  in  evidence  in 
tt  a  caufe  in  which  he  was  interefted  :"  in  which  cafe,  I  con- 
clude he  would  be  incompetent. 

Therefore  an  a&ioft  qn  an  ufurious  contract,  to  prove  the  Abnliams  5.  /. 
ufury,  the  borrower  of  the  money  was  called  :  after  having  prov-  *■  Burn- 
ed  the  ufury,  be  was  objected  to  as  incompetent,  unlefs  the  re-  *  Burr*  %W\ 
payment  of  the  money  was  proved^  and  that  he  was  not  competent 
to  prove  the  repayment  of  it  i  but  jt  was  refolved,  That  he  was  shank  q.  t.  v. 
a  competent  witnefs  to  prove  payment  cf  the  money  borrow-.  Payne. 
ed  \  for  what  he  fvyore  in  this  adion,  nor  the  recovery,  could  *  Stra-  6 Hm 
not  be  evidence  in  an  a#ion  pf  debt  for  the  money  \  and  it 
was  alfo  held,     That  he  was  competent  to  prove  the  ufurious 
tranfa&ion,  though  it  would  be  liable  to  :i  different  configu- 
ration, if  the  defendant  could  produce  the  fecurity,   or  prove 
the  debt  unpaid, 

"  But  though  it  is  Ciid  that  in  the  King  v.  Bray,  fupra,  it 
**  was  firft  held,  That  a  pcrfon  interefted  was  admiilible  as  a 
•*  witnefs,  yet  that  feems  not  correal;  for  in  many  cafes  be- 
*«  fore  that  time,  a  perfon  interefted  was  admitted  as  a  wit- 
**   nefs  in  cafes  ofnecejf* 


For  where  in  an  indictment  for  a  cheat  done  to  J.  S.  by  R«  v.  Mac 
impofing  upon  him  a  quantity  of  beer,  mixed  with  vinegar  k*£ney~ 
and  grounds  of  coffee,,  for  port  wine;  Cb.  Ju/f.  Holt  allowed  Jjkj^  ^nn. 
^.  S.  to-be  a  witnefs  to  the  fa<$  on  the  trial ;  for  that  in  fuch 
private  tranfa&ions  nobody  elfe  could  be  a  witnefs  to  the  cir- 
curnftances,  of  the  fa&  but  he  who  fuffercd. 

So 
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Reir.  Mctfc.        So  on  an  ind&ment  for  tearing' a  note,  thereby  tfae  4- 

tS^o9o  2   fendaftt  promlfed  t*  pay  A.  B.  fomuch;  ^  A  was  product* 

*  as  a  witnefi;  he  was  objeAed  to  on  the  ground  that  be  vat 

fwearing  to  fet  up  his  own  demand,  beeaofc  that  if  the  Afca» 

dint  was  convi&ed,  the  court  would  compel  him  to  give  a 

new  note;  but  Ch.  Jufl*  Pratt  admitted  I ' 


Per  Holt.  So  in  this  cafe  it  was  faid  by  C  J.  Hoh%  That  if  * 

7  Mod.  tit).     gjyc  a  jj0nj  or  notc  to  t  naJi  ^  pro^H^  her  the  love  of  J.  & 

by  feme  fpell  or  charm :  that  on  an  ihdidment  for  a  cheat,  sVr 
(hall  be  a  witnefs,  though  it  goes  to  invalidate  and  deftroytae 
bond  or  note;  for  the  nature  of  the  tranfadion  admits  a» 
other  evidence. 

2.  u  A  fecond  defcription  of  perfons  interefted  who  arc 
"  legal  witnefles,  are  thofe  who  by  ftatute  are  declared  to  be  fa, 
"  notwithftanding  the  intereft:  or  thofe  whom  the  policy  of 
"  ftatutes  giving  them  an  intereft  requires  to  be  fo  admitted." 

r.  As  by  ftat  27  G.  3.  e.  29.  a  It  is  ena&ed,  Tkatk 
"  anions  on  penal  ftatutes,  inhabitants  of  any  place  arpmjfb 
"  are  good  witnefles  to  prove  the  offence,  notwithftandbg 
u  the  penalty  be  given  to  the  poor%  or  otbervnje  for  the  kemfk  ef 
"  the  parijb  or  pkcey  provided  die  penalty  does  not  exceed 
"  twenty  pounds." 

2.  The  inhabitants  of  the  county  at  large  being  bound  to 
repair  bridges  except  where  any  perfon  is  obliged  to  repair 
ratione  tenuray  in  which  cafe  the  inhabitants  of  the  coanty 

#  could  not  be  witnefles  on  indidments  for  not  repairing  them; 
it  was  therefore  enaded  by  ftatute  t  JntK  18.  "  That  on  al 
"  fucb  indi&ments,  either  in  the  courts  at  WeftmimfUr^  or  at 
"  the  Shorter  SeJJtonsy  the  evidence  of  the  inhabitants,  bebg 
<(  credible  perfons  of  the  town,  corporation,  county,  or  rid* 
"  ing  in  which  fuch  decayed  bridges  or  highways  leading  ta 
"  diem  lie,  ihould  be  taken  and  admitted  in  all  utch  cafes." 

3.  By  ftat.  8  G.  2.  c.  16.  /  15.  it  is  recited,  «*  Thataa 
"  perfon  inhabiting  within  the  hundred  could  be  admitted  as 
u  a  witneft  for  or  on  behalf  of  the  (aid  hundred  on  affiant 
«  brought  againft  them  on  the  ftatute  of  fVintom\  it  there*' 
"  fore  cna&s,  that  all  fuch  perfons  may  be  witnefles  in  fitch 
"  aftions." 

4.  By  ftat.  3  fc  4  W*  3.  c.  n.  it  is  enaded,  tt  That  in  at 
u  anions  brought  in  the  courts  at  Wojlminfter^  or  at  tbeafiftta 
"  for  money  mif-fpent,  or  taken  by  the  cburch-wardem  or 
<c  overfeers  of  the  poor,  that  the  evidence  of  the  j 
"  others  than  fuch  as  take  alms,  (hall  be  taken  s 

5.0. 
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5.  On  an  indictment  for  perjury,  if  the  indl&meht  is  at  *  Hawk.  P.  C. 
common  law,  the  party  injured  may  be  a  witnefs  (ante)  but  433< 
where  the  indi&ment  is  w  the  ftatute  the  party  injured  can- 
set}  fir  the  ftatute gives  him  lot. 

6.  But  the  law  has  admitted  many  perfons  to  be  witnefles, 
whom  intereft  might  otherwife  incapacitate,  as  in  cafe*  of 
offences,  for  which  a  reward  is  given;  as  ftatute  4  &  5  W. 
3.  c.  8.  for  apprehending  highwaymen ;  5  Ann.  31.  for  ap- 
prehending burglars,  &c.  notwithftanding  which  the  profe- 
cotorsand  perfons  apprehending  thofe  guilty  of  thefe  offences, 
are  good  witneflca  on  the  indictments  againft  them. 

So  where  the  mdi&ment  was  againft  a  Reman  Catholic  Rex  v.  Dylone. 
prieft  for  affifting  in  celebrating  mafs :  the  profecutor  was  sitt.  Weft.  Tr. 
produced  as  a  witnefs,  but  was  objected  to,  a  reward  being  1*°?°'  5j  p 
given  to  any  perfon  who  (hall  convifi  a  Popifli  bilbop  or  25n7.°W 
prieft  of  that  offence :  but  Lord   Mansfield  over-ruled  the 
objection,  and  (aid  it  was  the  conftant  practice  to  admit  the 
profecutors  on  an  indictment  for  a  highway  robbery  or  bur- 
glary, though  they  are  entitled  to  the  reward. 

3. ."  A  third  cafe  in  which  a  party  interefted  may  be  a 
**  witnefs  is  from  necejjity,  where  no  other  evidence  can  rea- 
*•  fonably  be  expedieoto  be  had/* 

As  in  an  a&ion  on  the  ftatute  of  Winton  againft  the  Bull.  N.  P. 
hundred,  the  peribn  robbed  may  be  himfelf  a  witnefs,     Vid.  *89- 
Preamble,  §15*  ftat.  8  G.  2.  r.  16.  ante  712. 

So  the  party  efcaping  may  be  a  witnefs  to  charge  the  gaoler  Rex  v.  Ford. 
with  an  efcape;  for  it  is  a  matter  privately  tranfacted  between  3  Salk*  690. 
the  party  and  the  officer,  of  which  there  could  be  no  other 
evidence. 

So  where  the  queftion  was,  whether  the  defendants  had  kexv.Phippg 
a  right  to  be  freemen  ?    though  it  appeared  there  were  com-  8c  Archer, 
room  belonging  to  the  freemen,  yet  an  alderman  was  ad-  £ambr. 
micted  to  prove  them  no  freemen,  it  appearing  that  none  B^ #j£p. 
but  aldermen  were  privy  to  the  tranfrctions  of  the  corpora-  189.- 
tion  refpe&ing  the  making  perfons  free. 

So  where  the  queftion  was,  whether  the  mafter  had  dc-  E*ft  infia 
ferted  the  (hip  Sujfcxr  without  fufficient  neceffity?   a  feilof  £°£pany  v' 
who  had  given  bond  to  the  mafter  (as  a  truftee  for  the  com-  i£(£f  ^ 
pmny)  not  to  defert  the  (hip  during  the  Voyage,  was  admitted  Bull.  N  P. 
an  evidence  for  the  mafter;  it  appearing  that  all  the  fatlors  *8?* 
bad  entered  into  fuch  bonds. 

So  where  a  fon  laving  a  general  authority  from  his  father  Anon. 
to  receive  money,  received  a  fum  of  money  belonging  to  his  8alk.  289. 
fatber,  and  .gave  it  to  the  defendant :  in  trover  for  it  by  the 

lather, 
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father,  the  fon  was  held  to  be  a,  good  witnefs  by  G  Jk  At, 

his  teftimony  being  corroborated  by  other  circutnllanccs. 

4.  "  A  fourth  cafe  in  which  a  witnefs  interested  may  be 
"  admitted  to  give  his  evidence  is  grounded  on  tie  ^agetf 
"  /r<wfc,  and  the  ufual  mode  of  bufinefe." 

As  a  porter  fhall  be  an  evidence  to  prove  the  delivery  tf 
goods ;  a  banker's  clerk  the  payment  of  money. 


So  where  a  banker's  clerk  had  overpaid  a  bill,  on  aj 
fit  brought  for  the  money  by  the  banker,  the  clerk  was«z 
necejfitatei  and  from  the  mage  of  trade  admitted  as  a  witnefe, 
though  in  cafe  the  money  had  not  been  recovered,  he  aaft 
have  made  it  good. 

So  a  fader  who  made  the  agreement  was  held  to  be  a  good 
witnefs  to  prove  the  delivery  of  goods  according  to  agree- 
ment, though  he  was  to  have  a  {hilling  in  the  pound}  fir  he 
was  a  mere  go-between,  and  fo  might  be  a  witnds  for  euker 
party. 

5.  "  A  fifth  cafe  in  which  an  intcrcfted  perfon  may. bet 
"  witnefs,  is  where  the  party  has  become  interefted  by  his' 
u  own  a&,  after  the  party  who  calls  him  as  a  witneft  has  a 
"  right  to  his  evidence." 

As  where  in  ajfumpfit  on  a  policy  of  infurance,  the  defen- 
dant (the  underwriter)  produced  one  Bowden  as  a  witnefs,  he 
bad  been  the  broker  employed  by  the  plaintiff  to  get  the  policy 
effected,  and  flfi**  it  had  been  Jo  underwritten  by  the  defends^ 
he  undertvrote  it  h\mfelf\  pn  this  ground  he  was  obje&dte 
(ante  fol.  705);  but  he  was  neycrthelefc  held  to  be  a  ctav 
petent  witnefs;  for  having  been  employed  as  broker,  final 
the  nature  of  his  fituation  he  was  the  beft  witnefs  that  coaU 
be  of  the  tranfadions ;  and  therefore  be  fhoukl  not  be  allow- 
ed to  deprive  the  parties  of  the  benefit  of  his  teftimony  by 
any  ad  of  his  own;  particularly  as  fo  by  collufion  wttfetk 
allured,  by  putting  his  name  on  the  policy,  he  might  defraud 
the  other  underwriters,  by  depriving  them  of  the  benefit  of 
his  tefiimony  to  fails  which  might  avoid  the  policy. 

So   if  a  perfon  be  a  witnefe  of  a  wager,  upon  which  aa 
aflion  is  brought $  if  he  has  laid  a  wager  on  the  fame  matter 
at  the  fame  time,  he  is  not  admiffible  as  a  witness;  but  if  <a* 
wa^er  was  laid  by  the  witnefs  afterwards^  he  is  a  good  vil- ' 
nefs. 

So  on  an  indictment  for  an  afoul f,  it  was  proved  that  ise 
profecutor  had  laid  a  wager  that  he  would  convict  the  de- 
fendant, he  was  held  to  be  a  good  witnefs,  though  it  went  to 
his  credit. 

6.  «  A 
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6.  •*  A  party  interefted  may  be  a  witnefs  .where  his  in- 
a  tereft  is  very  remote  or  trifling." 

A*  in  the  cafes  (ante  fol.  705.) 

So  in  this  cafe*  which  was  an  information  quo  iuarrantorK<*  ▼  Mayor 
for  caking  one  penny  per  chaldron  on  all  coals  brought  into  of  L«ndoo. 
London ;  the  defendants  prescribed  for   the   duty ;  freemen  Tamln  quaere 
ipcfe  admitted  to  prove  the  prescription,  it  appearing  that  all  if  this  cafe  b* 
the  profits  went  to  the  mayor  and  fheriffs,  though  they  had  law. 
it  for  the  benefit  of  the  corporation  of  which  the  freemen  are  Bl^"  N*  x>' 
mil  numbers  j  yet  they  having  an  interejt  fa  fmail  and  fo  remote,  aVern.  317. 
were  held  to  be  admiffibie  wimeffes. 

u  So  if  the  intereft  is  trifling." 

On  an  information  quo  warranto  againff  the  defendant  as  rcx  t.  Bray. 
mayor  of  Tintagely   iffue   was  joined  on  this  cuftom,    viz.  Hill.  10  G.  a. 
Thar  a  cotnt-leet,  annually  holden  on  the  1  oth  of  Oftobery  Bul1- N- p- 
the  mayor  for  the  year  enfuing  is  to  be  chofen,  and  for  that  r^°'t.  Robins 
purpofe  two  eKzors  are  to  be  nominated,  one  by  the  mayor,  2  stra.  9069. 
the  other  by  the  town-clerk ;  thefc  elizors  are  to  nominate  s.  C.  SemWe- 
rwelve  jurors,  who  are  to  prefent  the  mayor  for  the  year  en-  mcnt- 
fuing,   and  in  cafe  the  town-clerk  refufe  to  nominate  his 
elizor,  that  then  the  mayor  may  nominate  the  fecond  elizor; 
the  town-clerk  did  not  nominate,    upon  which  the  mayor 
nominated  P.  Ho/kins :  this  man%  and  another ,  who  hadfervei 
as  a  juror j  were  offered  as  witneffes  at  the  trial  to  prove  the 
cuftom*  but  rejefted  in  toto  as  incompetent :  but  per  Lord 
Hara\vhkt)  on  a  motion  for  a  new  trial  which  was  granted, 
The  having1  an  elizor   is  intended  as  a  franchife  in  the  bo- 
rough ;  but   in  the  elizor  himfelf  //  is  only  an  authority^  and 
the  execution  of  it  pafl  and  aver*    He  fatd  he  knew  no  cafe* 
where  a  man  who  has  aded  under  a  bare  authority  has  been 
refufed  to  prove  the  execution  of  it :  peribns  who  have  been 
riiemfelves  in  office  are  often  called  to  (hew  what  the  ufagc* 
is,  what  they  did  when  in  office  j,  and  yet,  if  their  a&s  are 
not  legal,  they  are  liable  to  informations  quo  warranto. 

And  in  the  laft  cafe,  Ld.  Hardwicke  recognized  this  cafe  Champion  r. 
as  good  law,  viz,    that  in  an  iflue  to  try  whether  by  the  c»f-  At^J*>B' 
torn  of  the  manor,  the  tenants  were  to  pay  fines  to  the  heir  *         *°* 
or  fucceflors  of  the  lord  during  his  minority,  and  be  re-ad- 
mitted  upon  the  death  of  the  laft  admitting  lord,  tbejieward 
was  admitted  to  prove  the  cuftom,  though  he  had  fees  on  the 
adnriffm. 

So  a  perfon  who  had  fold  an  eftate  without  any  covenant  1  Stra  445. 
for  good  title  or  warranty,  was  allowed  to  be  a  witnefs,  to 
prove  the  title  of  die  vendee. 

7.  "  And 
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7.  m  And  laftly,  However  9  perfim  may  be  totejefied,  if 
"  before  he  gives  his  teftimony  he  parts  with  his  intereft  ky  a 
€(  releafe  or  otherwife,  he  is  reftored  to  his  competency." 

OttndonV.  As  a  legatee  is  a  good  witnefs  againft  a  awff,  for  he  Amis 

Fcaricc,  againft  his  own  intereft,  which  he  parts  with  by  imp 

a8alk.69i.       the  will. 


1  Spit.  4%$.         So  a  legatee  by  a  releafe  is  a  good  witnefs  to  eftaNift  1 

will. 


Bent  v.  Baker. 
3  Term  Rep. 
*7- 


So  in  this  cafe  (ante  fo\.  714)  where  the  broker  who  had 
alfo  underwritten  the  policy,  was  called  as  a  witnefi,  anf 
was  objected  to  on  the  ground,  firft,  That  he  exptfledtift 
called  on  for  part  of  the  expence  of  defending  theaBion^  hwtkb 
he  ivas  called  at  a  witnefs ;  and  fecondly,  That  be  badjoiqed 
the  defendant  and  the  other  underwriters  in  a  bill  in  tfcefi? 
chequer  for  a  difcovery  of  matters  refpedting  the  policy  »i 
for  avoiding  the  fame,  which  bill  was  then  depending^  and 
to  the  expences  of  which  he  was  liable  ;  it  was  adjudged, 
That  the  defendant  executing  to  him  a  releafe  of  all  eofts  at  lam 
and  equity^  faying  the  plaintiff  his  cofts  at  law  and  equkfy  ad 
procuring  toe  bill  in  equity  to  be  difmifled,  reftored  him  con* 
pletely  to  his  competence. 

Goodritk  lefTee      So  where  in  ejectment  by  a  devrfee  under  a  will,  one 

of  Fowler  t.      Hearle  who  was  named  executor  in  the  will,  and  wasalfe 

Welford.  devifee  of  a  reverfionary  intereft  expectant  on  an  eftate  far 

Low^'v!34'       *ife»  in  ^ome  copyhold  lands  part  of  the  eftate  deviled,  w» 

Jolliffe.  called  as  a  witnefs  on  the  part  of  the  plaintiff  to  prove  the 

1  Black.  Rep.    fanity  of  the  teftator,  which  was  impeached  by  the  defends*; 

J65.S.  F.         t0  obviate  the  objection  of  intereft,  he  had  fum  mitred ik 

eftate  in  the  lands  to  the  ufe  of  the  heir  at  lawy  but  be  hai|K» 

fufed  to  accept  it:  it  was  refolved,  that  by  parting  wjjfcl* 

intereft  his  competency  was  reftored,  xxqt  Jhetdd  the  har^h 

refufmg  to  accept  the  furrender,  deprive  others  of  the  ben 

of  his  teftimony. 


Mailers  ?•  *• 
v.Drayton. 
a  Term  Rep. 
496. 


But  in  this  cafe,  in  an  action  qui  torn  for  ufury  againft  fbe 
defendant,  who  was  afBgnee  of  Lightfoot  a  bankrupt;  &gb- 
foot  was  called  as  a  witnefs:  On  his  voire  direy  hr  caa&flH 
that  he  had  not  obtained  his  certificate,  nor  repaid  the  Dioiief» 
but  that  the  defendant  had  proved  the  debt  under  his  con* 
million ;  Lightfoot  offered  a  releafe  of  all  claim  of  alfl*- 
ance,  furplus,  &c.  to  his  aflignee.%  but  he  was  neveriMflft 
rejected  as  incompetent;  for*  notwithftanding  the  rekrir, 
the  defendant  might  ftiH  arreft  him  for  the  whole  debt  at  hm>  . 

2.  Of 
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a.  Of  Perfooa  iaadmiffibie  as  Witnefleu  from  Sitsa- 

tioo,  at  {landing  in  Come  Relation  to  the 

Parties  in  the  Caufe. 

Tbefe  are,  i.  Coutifetand  attornies  i  a.  Hu (band  and  wife. 

i .  How  far  Counfel  and  Attornies  may  be  Witneffes. 

I.  Counfel  and  attornies  ought  not  to  be  permitted  to  dif-  Lindfay  v  T*I* 
cover  the  fecrets  of  their  clients,  though  they  offer  them-  t>ot,Trin.  i* 
(elves  for  that  purpofe  ;  and  thin  is  the  privilege  of  the  *tient>  bbILN  p. 
aot  Qf  the  counfel  or  attorney  *>  for  it  is  contrary  to  the  po-  %%^ 
licy  of  the  law  to  permit  any  pejfon  to  betray  a  fecret  with 
Which  the  law  has  intruded  him* 

*..  u  But  the  mile  now  laid  down  is  confined  to  cafes  only 
«*  in  which  the  fa£s,  to  which  the  counfel  or  attorney  is 
**  called  hove  been  communicated  to  him  in  the  cottrfe  of  bufenefs^ 
**  in  inftru&ing  him  profiflbnaily  refpeffing  the  caufe." 

For  ift,    a  A  counfel  or  attorney  may  be  called  to  prove  Bull.  N.  P. 
**  any  fafi  or  matter  which  they  knew  before  their  retainer ;  **4' 
*f  for  as  to  that  matter,  they  are  in  the  fame  filiation  with 
cc  other  perfons." 

1*  They  may  be  called  to  prove  a  fa£l  of  their  own  know- 
ledge^ of  which  they  might  have  had  knowledge  without 
being  counfel  or  attorney  in  the  caufe. 

A$  if  the  qbcftion  was  concerning  a  razure  in  a  deed  or  Ld.  Say  & 

will*  they  may  be  examined  to  the  queftion,  whether  they  Jj!e!* caf<* . 

r        r    l    j    j  •//  •         j-jT       +  w  1+    r     ^  ^  •       Mich.  10  Ann. 

#wr  faw  fitch  deed  or  wtll  tn  a  different  plight^  for  that  is  a  Per  8ir  Q 

fe#  of  their  own  knowledge;   but  they  fliould  not  be  ex-  Bridgeman 

«mtt)ed  as  to  any  confeffions  their  client  may  have  made  to  with  advice  of 

themrefpeaingit,     .  alldicj»dg«. 

So  if  they  are  to  be  examined  as  to  the  true  time  of  the  Bull  N.  P.  484. 
execution  of  a  deed,  Ib«*« 

So  where  in  eje&ment  brought  on  an  agreement,  to  which  Doe  v.  An- 
the  defendant's  attorney  was  a  witnefs,  he  was  fubpaenaed,  ^*'9,  « 
but  refafed  to  give  evidence;  in  confequence  of  which  the 
plaintiff  was  nonfuited :  The  court  granted  art  attachment 
againft  him ;  for  a  perfon  attefting  any  inftrument  is  bound  to 
jprbve  its  execution;  nor  is  fuch  incompatible  with  his  fitua- 
tion  as  attorney  for  the  oppolite  party. 

In  this  cafe  on   an  indi&ment  for  perjury,  in  an.anfwer  Pet  v.  Wutkin- 
in  chancery,  it  was  held,  That  his  attorney  who  was  with  fo:i- 
the  defendant  when  he  took  the  oath,  could  not  be  admitted  a  Stra* XI2** 
to  prove  the  identity  of  the  perfon,  and  the  faft  of  his  tak- 
ing the  oath ;  but  it  is  faid  by  Lord  Mansfie^  Cowp.  846,  and 
ButL  N.  P.  284,  to  be  otherwife;  on  the  ground  mat  fuch 

is 
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a  collateral  matter,  and  not  cornmunkated  to  him  by  hi*  oV 
cnt  profcffionally*  bat  a  fad:  which  hraiigkt knmr  df  has  ova 

knowledge. 

3.  "  So  neither  {kail  the  attorney  be  obliged  to  pnimtf* 
«  persj  or  fuch  like,  which  may  lave  been  delivered  to  fan 
"  by  his  client,  as  evidence  againft  hkn;  for  fuch  wouUk 
"  equally  contrary  to  the  policy  of  the  law/* 

Rex  ▼.  Dixon.        Therefore  on  a  motion  for  an  attachment  againft  the  Jc- 

3  Burr.  1687.   fcudant,  for  not  producing  u*dcr  afubpa5na</*wfrw*,  car* 

tain  vouchers  which  one  Peach  a  client  of  the  defendants, 
had  produced  before  a  nuftec  in  chancery  1  and  this  ftihpnt 
duces  tecum*,  was  for  the.  purpofe  of  founding  a  profecutka 
far  forgery  againft  Peach-,  Lord  Mansfield  and tbe  refttffe 
court  held  clearly,  That  he  was  not  only  not  bound  toofaf 
the  fubpaena,  but  that  on  receiving  if*  that  be  (hould  bare 
delivered  the  papers  over  to  bis  client. 

4.  "  So  the  fads  to  which  the  attorney  is  bound  not  It 
"  dtfclofe  mutt  be  communications  made  by  the  client  fattm 
"  tbefuit)  as  inftrudions  to  him  in  the  conduct  of  it;  fctrf 
u  ^natters  are  dffclofed  to  him  afierthe  end  of  tbefuit,  tbeqi 
u  they  refpe&  it,  he  may  be  called  on  to  give  evidence  of 
«  thefe." 

CoMen  v.  As  where  the  prefent  defendant  had  brought  an  affion 

Kendrick.  againft  the  prefent  plaintiff,  on  a  promiflbry  note  lor  j£-*5*> 

4  Term  Rep.  and  had  obtained  an  interlocutory  judgment,  and  executed  a 
43l*  writ  of  inquiry,  but  had  compromised  it  before  execution,  by 

taking  part  or  the  money  from  the  plaintiff,  and  his  warrant 
of  attorney  to  confefs  a  judgment  for  the  remainder.  ^  Befav 
this  became  due,  Kendrick  told  AUen  his  attorney,  ffeatfcr 
was  glad  it  was  fettled,  for  that  he  had  only  given  £mI* 
the  not*,  and  that  he  knew  it  was  a  lottery  iriiifcBJBfc' 
This  action  was  therefore  now  brought  to  recover  batfklh* 
money  paid  by  Cobden  on  fettling  the  firft  a&ion,  on  the 
ground  of  want  of  conftderation  for  the  note ;  and  its  being 
known  to  Kendrick  when  he  took  it.  AUen  was  called  as  a 
wicnefs  and  objected  to;  but  Lord  Kenyon  admitted  Mb» 
holding  die  above  diftindion  as  to  the  mode  and  time  of  tfce 
communication  j  and  the  court  of  K.  B.  an  a  motion  for  a 
new  trial  concurred  in  the  diftindion. 

6.  "  And  this  privilege  is  ftriflly  Confined  to  peribnsa£bag 
"  in  the  fituation  of  attornics  or  counfel  in  the  cauie,  au 
"  cannot  be  extended  to  others,  though  proreffionally  ail 
"  confidentially  employed." 

wilfon  v.  For  where  in  an  ailion  againft  the  defendant,  for  bri- 

RaAail.  bcry   at  the   election    for  Netuari-vpen-Trent,    by  himftV 

4  Term  Rep.  an<j  his  agents,  one  of  whom  was  one  fP.  HemHey:    IF* 

w*  H***e 
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SamBeyyons  caHed  and  examined  as  to  certaioletters  received 
from  the  -defendant  rdpc&ing  the  election :  Thefe  letters 
were  proved  to  be  in  the  hands  of  Mr.  B.  Handley,  an  at- 
torney :  he  was  called,  ,and  proved  that  he  had  received  them 
from  a  Mrs.  Handley,  who  had  them  from  JV*  HandUy\  but 
JV.  Handley  knew  of  his  having  them,  and  defired  him  to 
deftroy  them.  He  further  proved,  that  he  was  not  concern- 
ed as  attorney  for  W.  Handley  (nor  could  he,  being  under-* 
fheriff)  in  any  cafe  whatever,  neither  had  he  employed  any 
attorney  for  Jr.  Handley,  but  that  JV.  HandUy  had  confulted 
bim  confidentially  in  his  profeffion ;  and  had  applied  tp  him  before 
mod  after  the  receipt  of  the  letters  :  that  he  confulted  both  with 
-tV.  Handley' s  attorney  by  his  direction,  and  with  W.  H.  him- 
fijf:  and  that  theft  letters  were  communicated  to' him  in  confe- 
fmence  of  the  defendants  confulting  him  profejjionallyi  the  court 
held  clearly,  That  2?,  Handley  was  not  privileged  as  an  at- 
torney to  withhold  the  letters  as  evidence  on  the  trial. 

And  the  attorney  or  counfel  is  not  only  prevented  from  Per  Butler  Juft. 
difclofing  any  matter  communicated  to  him   by  his  client, in  s«  c« 
where  the  adionis  againjl  his  client,  but  cannot  give  evidence  ^Crm^m 
of  it  in  any  cafe  whatever;  therefore  it  was  agreed  in  the  laft 
cafe,  that  had  B.  Handley  been  considered  as  the  attorney  of 
IV.  Handley,  that  he  could  not  have  given  the  letters  in  evi- 
dence againjl  RaJlalL 

'6.  But  an  attorney  may  be  called  merely  to  prove  his 
client's  hand-writing  to  a  note,  or  fuch'  inftrument,  as  I  have 
ieen  inpra&ice. 

7.  And  this  privilege  of  not  being  compellable  to  divulge  Duchefs  of 
iecrets  profeffionally  dtfclofed  to  them,  is  confined  to  the  at-  Kinjrfton*»  cafe. 
tvrniis  and  counfel  only,  and  does  not  extend  to  perfons  of  other  * '  Statc  Tri- 
prtfejfons :  For  where  on  the  trial  of  the  Duchefs  of  Kingfton^  **•*  *4** 
Sir  Gafar  Hawkins  the  furgeon  was  called  to  fpeak  to  fome 
matters  wherein  he  had  been  employed  as  a  furgeon  by  the 
Duchefs,  and  obje&ed  to  fpeak  to  them,  he  was  ordered  by 
the  tzourt  to  do  it,  they  holding  that  he  had  no  fuch  privi- 
lege. 

3.  How  far  Hufband  and  Wife  may  be  Witneffes. 

I.  Thefe  being  jene  perfon  in  the  confidcration  of  the  law,  q0  l^.  a. 
and    their  interests  abfolutely  the  fame,  they  cannot  be  wit- 
nettcsfor  each  other ,  nor  againjl  each  other,  on  account  of  its 
being  likely  to  create  difputes,  and  fo  againft  the  policy,  of 
marriage.  * 

In  this  cafe  which  was  an  a&ion  by  the  plaintiff  as  a  Beml*y  v.Cook. ' 
feme  folt  for  goods  fold,  &c.  the  defendant  called  the  hufrrin.  a4Vi  &'. 
hand  as  a  witnefs  to  prove  thatjhe  was  a  married  woman  \  he  Q*<*-  3  Tcwrf 

3  A  ^asRcP-a^-     . 


i# 
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WIS  rftmttta,'  did  the  plmttliF  I 
*fid*  the  nonfuit,  boWing  him  to  he  \ 

t.  <*  And  this  rule  is  founded  on  Ae  policy  of  thebv; 

♦*  not  on  the  ground  of  intereft." 


IHvit'v. 
Diawoody. 
4  Term  Rep. 
6;S. 


-  Fexv.  QWi- 
ger. 

a  Term  Rep. 
a6j. 

Broughton  v. 
Harper. 
»  Ld.  Ray. 

75«v 
S.  P. 


Mrs.  Rudd't 
cafe,  I^rach 
Crown  Cat 
134- 


For  where  in  an  a&ion  againft  the  fhenff  of 
to  recover  certain  heuihdd  goo*,-  rakerr  by  Hlnr  in 
ecation  againft  J.  Ltwisy  on  the  ground  that  thefegni, 
under  the  marriage-fettleinent  of  J.  Lewtiy  had  Wen  feflffti 
to  the  fole  and  feparatc  ufeof  J.  Lewis's  wife :  and  thcafiii 
vtais  by  the  executor  of  the  furviving  truftee:  y.  Lramwrn 
called  as  a  witnefs,  and  wits  admitted  on  the  ground  ihtih 
came  tofivear  againft  his  own  intertfri  as  by  fltewiriglhegdfc 
hot  to  be  his  own,  he  was  prevented  from  diicharrat% 
them  the  execution  againft  himfelf :  but  the  court  fteft  iki 
he  was  inadmiffible,  as  coming  to  give  evidence  «t«Kt 
refpe£Hng  the  intereft  of  his  wife ;  and  that  tntereft  wok 
rib  Jart  of  die  queftion,  which  was  general,  that  bsHujt 
hufbanisor  wives  toirfd  hi  witnejpsjbr  or  againft  tocb  Skt% 

3.  *  So  in  queftibris  tending  to  criminate  thehoftdU^  At 
"  wife  is  an  ini^dmiffible  fcknefej  and  vice  verfa" 

Therefore  where  the  queftion  was  concerning  tfe  fetfc- 
ment  of  a  pauper,,  which  fettlement  was  claimed  as  being 
the  wife  of  James  Whiteheads  the  marriage  was  proved,  Vat 
it  was  ihfifted  on  the  other  fide  thaf  J.  IV.  had  a  former  job 
[Ellen)  living :  he  denied  that  he  ever  was  married  to  Um\ 
upon  which  it  was  propofed  to  call  her':  But  fhe  was  kU 
clearly  not  to  be  a  competent  witnefc,  for  her  evidence  «?*  | 
to  criminate  her  hufband,  by  proving  him  guilty  of.  bigwri  i 
ibe  therefore  was  rejected. 

jut  where  on  an  indictment  a  woman  was  called  asavtf- 
nefe,  (he  was  ailed  if  {he  did  not  expect  that  the 
of  the  prifoner  would  not  contribute  to  procure  her 
pardon,  who  was  then  under  a  capital  convi&ionf 
Jbe  hoped  it  might:  this  it  was  held  went  to- her  cre&,4iot 
to  ber  competence.  This  wicneft  was  Mrs.  Perr*m^  ydkk 
hufband  had  been  cohvi&ed  on  the  evidence  of  Mrs.  RmH 


Raym.  I. 
Contra  Browttl* 
47,  aada 
Hawk.  P.  C 

An* 

Ex  parte  Jamet. 
I  p.  Wri.  6ti. 
Field  v«  Curtis. 
Cowp.  819. 


But  this  rule  admits  of  fdme  exceptions. 

As  1.  In  cafe*  of  high  treafbn*  Hie  wife  may  be 
is  a  withefs  againft  her  h'ulband",  b&aufe  the  de  of  ' 
is  more  obligatory  than  any  other. 

2.  By  ftit.  5Ctf.  %.  30.  the  wife  of  a  bankrupt  vqrte 
examined  as  *  witnefs  touching  bis  cftate :  but  jpt  as  k 
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WY  **ng  further  relpeftiag  his  bankruptcy :  nor  as  to  the  a$ 
Vf  bwftftptcy  where,  or  how  committed. 

3*  On  an  indiclment  an  I  Jac.  n,  for  marrying  a Jeeontf  Bull  U.T. 
tvifiy  the  firft  being  livings  the  nrft  wife  cannot  be  a  witnefs,  **7- 
bu{  tfc  fccofli  «iayj  %  die  fecond  marriage  is  void, 

4*  A  Mwnqn,  taken  away  by  force  and  married)  may  be  a  wit-  Fullwood';  cajc. 
pm  againft  die  hufband,  under  (lat.  3  H.  7.  *.  2.  jigainft'the  cir*  &*•  *$?• 
Healing  of  worsen;  for  a  contract  obtained  by  force  has  no 
obligation  in  law. 

£•  Ip  43ft  tf  pfrfaal  forts,  by  th?  hufbafld  againft  the  wife, 
|he  may  tye  admitted  as  a  witnefe  againft  him ;  and  vice  %erja. 

In  Lord  AudUy'%  cafe,  the  wife  was  alloyed  to  giveevi-  LordAudUjTt 
deuce  againft  the  hufband,  to  prove  his  affifting  in  a  rape  on  fj^* 

So  in  an  indictment  againft  the  hulband  for  an  aJTault  op  K«  ▼.  Azire. 
his  wife,  Lord  Raymond  admitted  the  wife  to  be  a  witnefs  x  Scn*  *33« 
?g?wnft  him,  on  the  authority  of  the  laft  cafe. 

So  the  wife  is  always  permitted  to  fwear  the  peace  againft  a  Ha»k.  P.  C. 
her  huiband:  an^  her  affidavit  Jias  been  pennittWtoie^read  431." 
qb  an  application  jtp  the  court  qf  King?s  Btncb>  for  aniijfor-  1-idyLawky'i 
^ration  agajjaft  ,t,he,bu(bandi  fox  an  attempt  to  take  her  away  JJjJj  N  p  ag7 
after  articles  of  reparation :  and  it  would  be  ftrarige  to  permit  Rex  ▼.  Mary 
lier  to  be  a  jvitpefs  to  ground  a  prqfecution  on,  and"  after-  Mead, 
awards  not  permit  tyer  to  fee  £  witnefs  on  the  trial.  1  Burr.  54*. 

6.  ct  In  aSiions  between  other  parties^  the  wife  has  beep  per- 
*c  mitted  to  jjive  evidence  to  djfeharge  one  of  the  parties, 
**  ky  charging  her  bujband." 

As  in  an  adion  for  wedding-clothes  furniflied  to  the  wife,  Williams  r. 
and  brought  againft  the  hufband:  The  defence  was,  that. they  Joh^fon. 
jwerc  furniflied*  on  the  credit  of  the  wife's  father  j  and  to  '  *»■  5°4« 
prove  it,  the  wife's  mother  was  called  and  allowed,  though 
k .went  to.  charge  her  hulband. 

**  So  her  declarations  have  been  admitted  as  evidence  to 
«  charge  the  hufoand." 

As  .where  it  was  for  nurfing  l]ie  .defendant's  child,  the  CL  Anon. 

J*fi.  allowed  the  declarations  of   the  wife,   jhat  ihe  had  « $tra,5»7- 
.agreed  to  pay  four  (hillings  a  week,  as  good  evidence  to 
-charge  the  Wbandi  fuch  matters  being  ufually  craruacl^d 

.by  women. 

*  But  it  feems  ddubtful  if  this  laft  cafe  is  law,  and  if 
u  the  exception  Ihould  not  be  confined  only  to  cafes  where 

3  A  2  '«  the 
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Kerflake  v. 
SbcpKcrd,  Ej- 
fctcr  Lent  Aff. 
1786.  MSS. 
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11  the  aftion  is  between  other  parties;  for  in  fad 'to  i 
M  the  declarations  of  the  wife  to  third  perfons  as  evident* 
.  *  againft  the  hufband,  is  admitting  her  teftimony  againft  fe 
u  hufband,  and  fo  it  has  been  held." 

As  where  in  trefpaft  for  taking  dung :  on  the  crofs-exaat 
nation  of  a  witnefs^  a  queftion  was  s&ft^  tending  to  fhev 
that  the  plaintiff's  wife  hr.d  acknfcMdgect  that  the  dung  bad  ben 
fold  by  tit  plaintiff  to  th*,4kf*nJant\  this  queftion  was  objedef 
to>  as  it  was  making  the  wife  evidence  againft  her  hufhni 
Juft.  Nares  was  of  that  opinion,  and  reje&ed  the  evidence. 


Hill  ▼.  Hill  So  in  an  aftibn  for  wages  earned  by  die  wife  of  die  pfainr 

•dm.  tiff  from  the  defendant's  inteftate,  the  Cb,  Juft.  wouMnoC 

%  $tr*.  %w%.  aiJow  the  wife's  owning  the  receipt  of  £+  zo  to  be  giveaia 
evidence  againft  the  hiuoani 

Co.  Litt.  6. 4.  4-  u  'ut  no  other  relation  (hall  exclude  perfons  from  being 
"  witncffes,  though  their  fituation  may  go  fomewhat  to  tier 
tt  credit.** 


HilW  Wood.        I#  *n  an  a^ion  of  aflault,  a  woman  was  called  to  prove  tfe 

l*ntAff. *     #  cafe:  the  counfel  for  the  defendant  afked  her  on  her  voire  dirr> 

Maidftonc,        if  fit  was  not  wife  to  the  plaintiff?  (he  anfwered  no ;  flic  was 

178*.  MSS.      ^d  aflceJ  if  &e  did  not  live  with  him  as  bis  uifir?   Tha 

queftion  was  objefted  to,  as  it  could  go  only  to  her  credit, 

not  to  her  competence;  and  therefore  could  not  be  afked  oft  a 

voire  dire\  and  it  was  (aid*  that  Lord  Kenyan  had  fo  ruled  it 

at  the  Taft  fittings :  Jujlict  Gould  was  of  that  opinion,  and 

that  {he  might  have  refufed  to  anfwer  it;  whereupon  fce  was 

examined  in   chief:    but  another  witnefs  being   afterwards 

called,  the  judge  ruled,  that  he  might  be  afked  ;f  the  former 

witnefs  and  the  plaintiff  did  not  live  as  man  and  wife  I 

2.  In  the  cafe  of  parents  and  children  it  is  the  fame. 

OmminsT.  As  where  in  ah    afiion  for  refufmg  to  admit  die  pfav- 

Mayor  aad       tiff  to  the   freedom  of  the  corporation;    at  the   trial  tie 
Burgcffes  of      queftion  was,  Whether  there  was  a  certain  cujiom  ix  tbt  k+ 

5^RctODi5.  rgU&h    t0  entitle  the   cWeft   f°nS    °f  *******  l0    ***  *»• 

i*WUf.  33*.      dora?    under   this    the    plaintiff   claimed    to   be  admitted, 
s.  c.  "the  corporation    infilling  that  it  was    only    by   fenritudt; 

and  whether   the  plaintiff's  fatbery    who  had   obtained  his 
freedom  by  fervitude,  was  an  inadmiflible  witnefs  to  | 
the  cuftom?    Per  Cb.  Jujl.  Leey  Mere  leiationihip, 
near^bever,  does  not  go  to  the  competency  of  a 
unlefs  there  be  a  vetted  intereft  in  the  matter  in 
though  it  may.  go  to  the  credit  of  the  witnefs*  *  la 
prefent  cafe,  the  father  had  no  intereft  in   the  maw 
queftion,  nor  could  he   at  any  future  time  becom*  n 
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refted,  die  freedom  of  the  corporation  aot  being  tranfinif- 
iible;  it  rather  made  his  franchife  lefs  valuable,  by  opening  it 
to  others  who  might  claim  as  the  fort  did. 

How  far  a  father  and  mother  may  be  admitted  to  prove  the 
legitimacy  of  their  children,  it  is  fettled, 

That  the  declarations  of  a  father  or  mother  (hall  never  p^  Lord 
be  admitted  to  ha/iardize  the  ijfue  born  after  marriage ;  but  ManifieM, 
Jthey  may  be  witnefies  to  prove  when  the  ijfue  was  horn,  and  Cowp.  59a. 
to  (hew  whether  it  was  born  before  or  after  marriage :  So 
neither  mall  they  be  permitted  to  prove  want  of  accefs  or  no  • 
•connection;  foriucb  would  be  indecent,  immoral,  and  impo- 
litic. ' 

^  JM  ^ey  may  be  in  all  cafes  witneffes  to  prove  the  le- 
**  gitimacy  of  their  children." 

As  ka  PendreJ  vf  Ptndrel>  coram  Raymond}  which  was  an  BulL  N.  P. 
ifliie  out  of  chancery,  to  try  whether  the  plaintiff  was  heir  287. 
to  T.  Q.  the  marriage  and  birth  being  admitted  by  the  order,  Vid.  ante  chap, 
the  mother  was  adm^ttec*  to  prove  tfcat  the  father  had  accefs  to  of  Eicamcnu 

So  in  Lomax  v.  Lomax,  the  mother  was  admitted  to  prove  ^.j 
*he  marriage :  and  in  an  ejectment  againft  Sarah  Brodie,  at 
Hereford)  1744.*  Jufiice  Wright  admitted  the  father  to  prove 
-the  daughter  legitimate,  her  fide  being  as  heir  to  her  mother* 

5.  Of  Perfons  inacjmiflible  as  Witnefles,  on  account 
of  Crimes,  or  being  ftigmatized  by  Law. 

TThefe  are,  ift,  On  account  of  convi<5tion  for  certain 
crimes  tp  which  the  law  jias  annexed  the  punifljment  of  in- 
famy: ad.  On  account  pf  religious  tenets  or  prinqplef 
which  deftroy  their  credit  in  a  court  of  juftice. 

I*  Of  Perlbns  infamous,  on  Ajccovpt  of  Oonvi&ioji 
by  Law  for  Crimes. 

j.  The  crimes  of  this  defcription  *re  treafon,  felony,  and  co.  LSt.'S: 
what  is  denominated  crimen  faffi;  as  perjury*  forgery,  or  the 
Jike  :  for  where  a  man  is  convi&ed  of  thefe  glaring  crimes, 
his  oath  is  of  no  weight. 

So  if  attainted  of  a  falfe  verdict,  or  of  a  confpiracy*  ^^ 

But  outlawry  is  no  difqualification  of  a  witnefs,  for  fuch  Co.  Lit.$. 
is  punifhed  by  lofs  of  property  onlyr  not  of  reputation  s  and 
fo  docs  not  affeA  their  credit  as  witneffes. 


*H  tWfi»)3L 

WtHer  r.  f)ft%  role  for  Bn  *ttitf>fctn*  AM,  gnGpfed  Wl  *b  i 

x?»7<  '  1>f  thfeoefendant,  thr  other  party  fhewed  for  c**fe>  tibattifc 
*  ^  ,,4^#  defendant  had  been  cvninelei  fTorg/rji  Mid  food  m  tfafefjtkgt 
and  produced  the  record,  and  an  affidavit  of  the  identity  rf 
Va^erTdn.  per€ur.  TCe  rulfe  n^tettfiAfaJgfca1;  **«e 
cannot  fuffcr  the  affidavit  ■to  be  read.  So  hi  suiter  tafe»  ifcfc 
affidavit  of  one  convi&ed  of  forgery  to  hold  a 
%sffl,  tofcfrdfofed'tb  be  read. 


rridSfc'i  Afc.      .  So  "a  pfcrfbh  cbrrvJaea'  6f  *  eenfrir*cy>  i*  aft  k 
L«chCr.Cif.'if(||hefc. 

Butt. N.  p.  '*•  ^TMerbthnibn  pbmfth^nt^tWt^rfto1^  criwnfiAk 

»9*.    *    '       being  fet  in  the  pillory;   and  therefore  anciently  they  im, 

1JMLmm*nwb*  bad- been  Jit  in  the  pilUry  could  legmBkbtt 
Co.  Utt.  6. 6.  1W6fifr'»  Wttte  r%dor  of  thh  rule  Is  h6w  ^featted,  toB  1k  is 

now  held, 

*«  V  ¥ortl.  T*a*  it  &  die  ttimitifa  iftbe  eriktey  nttt  «e  ttata*  «f  die 
felt  690.  4nihflhHie>ir,  wfficVhiakcs  the  (party  irifemOusj  andtiferffrie 
Where  the  wkhefelwfl  beeh  'cbhvteed  of  Itif+dfry  *bipmd> 
%ut  hmfetrfehded  to  ft  and  in  flfc^illory,  tfwfr  Ht  Pnts  mapXi- 
tated  from  being  a  witnefs  on  account  of  the  info*}  if  A 
crime* 


ft  iTiT'd  **  lucn"as  inaonrnnorc  a  wiurreis-as  one  convicted  Uf  grand  kp- 

*9*'  ceny;  for  both  are  felony:  but  it  is  now  enacted,  by  flat.  31 
G.  3.  36.    "  That  a  conviction  for  petty  larceny  fliaD  hoc 

•   1*<  fri^iittte'a'Hah^m'beWg^^witrtefs.^ 


iUx  ▼.  Crefcy, 
a  Silk.  689. 


4.  But  if  a  perfon  be  convicted,  and  have  an  infamous 
Mrfdghierlt:  is'tbftatid  ihthe^tUory  tx.gr.  h  is  rtornettfery 
%WbeMrtMe  titiuhlyfye&rtbire  \  Yor  it  is  the  judgment* 
IfcaMthWthtfta^ 


ment. 


J5*  "/But  +Jgi**r*lf**ft*  reftores  the  competence  of  -a  wit- 
"  jieTs'orthVdefcriptron,  uhdei'^e  fbhowbg  <Tinin<!tKMis :" 

««&•  tta.        ^  ♦a?'*1**  *^CFC.  ,'*?  JtfakfUty  tf -being  *  witnefs  is  fart  ef  J*r 

juw^tJt/effy  there  the  ling's  pardon  IhaH  not  remove  it  (as 

jn^we  <jale'of  perjJjYy  'on  the  mtute)j  For'by  the  ibfuftc*  it 

Vpart  of'tHe'puhiuinient'diat  the  peffonbe  Hifaraoos,  iail 

*«▼.?«*.     lofe  the  credit  of  teftimoneyj  theref&re  If  Ypenftn*be~cafe» 

*  25'  6*U      v'ctc<*  undecthe   ftatute,   the  Kbg's  ipardon  cannot  n- 

3  **.  ftore  him :    lJut  VKere  Me  'difabiKty  Is  a  cakjeqvhKt  ifH* 

judgmifty    in  fuch    cafe_the  Km£s  pardon  {haB  reflore 

l  %  Tms  competence  of  M&g  -a  wiincfe:  JA  if 


Ota istfifyawnt  fsforgerjujy  a*  cqffiqipn^aw,  in  fu.<;htca.£  tjjjp 
jKifi  g£pa/don  ijiallretlore  th^e  party,  for  the  infamy  is  the  cop- 
jEpuniCi  not  a  part  of  the punfjhmerit. 

But  a»par<ton  by  a#  of  parliament  will  xcfrqre  jn  aK^gfes :^«k.^.  » 
I  -and  .*  burning  in,  the  Jhsuid  amounts  to  a*  ftat^^ajdon.  £«11. jfcLp.  i^. 

.6.  And  asjo  bow  thefe  pb|e<JHons  are,fo  be.ufefl  aj  triafc, 

,k  is  Aided,  Tbat.wherAa  witne/sha^beerip^^^^ 

terwards  is  called  as  a  witnefs  and  obje&ed  to,  on  ground  jpf  Leach  Cro.  Ca£ 
his  having  been  convi&cd,  he  muft  produce  his  pardon  under  ioi. 
the  great  feal\ .  for  letters  ir *dr r  /£*  King's  fan  manual  jauat  not 

<iu£oient,  .being  rather  evidence  of  the  King's  intention  .to 

•  pardon  than  a  pardon  itfelf. 

So  the  party  who  would  avail  hiinfelf  of  the  incompetency  %  Salk.  461. 
-of  -the  witnefs,  on  account  of  a  convi&ion,  ought  to  have  a 
copy  of  the  convwftion  ready  to  produce  in  court. 

7.  (aiBut  itfcem&thattbe^flWavitQf  aperfon  fp  conyi^c/l, 
"  may  be  rea/1  in,tt)e.ca(e  qf  the  p^ifon  hirafelf  where  he  is  a 
"  party." 

Fpr  where  the  defendant  had  been  conyr&ed  of  perjury,  and  Davit  &  Car* 
in  a-fubfequent  cafe  pf  a  judgment  againft  him,  it  was  mov- ter'*  «&. 
ed  to-fet  it  aftde  on. his  affidavit,  and  it  was  oppofed  on  die  *  ^^  4*,i 
ground  that  he  was  convift  of  perjury ;  -but  per  Hotty  Muft 
*  be  there/ore.fuffer  all  injuftice,  and  Jiavje no  way  to  help  hira- 
felf  :V  and  he  allowed  the  affidavit  to  oe  read  accordingly.  * 

JBut  it;  can  .only  be  read  injiefejife.tfjL  charge,  xtgt  infup-  QarldWortyt 
J^ortaf  a  complaint.  ^efoottip 

,8.  Jfr.s  to  how  far  ipartiffps  criminis  is.a^gopd  witnefs,.  it>  is  %  3^^148. 

TJyit  a  particeps  criminis  i«  a  gpod  witnefs  in  many  cafes  ;,as  BulL  N.  f.  »86, 
.fprt^e  plaintifF  in  trefpa/s,  though  be  is  left  out  on  purpofeto  PerDenifoji 
xnake  him  a  witnefs ;  and  a  recovery  againft  the defendants,  in.  J™  s**£ » 
the  a&ion  is  a  good  bar  as  to  him. 

Therefore  in, an  information  for  bribery  at  .an. ele&ipn,  Bulk  v, Railing. 

.brought  on  ftat.jz  fieo.  2.  the.perfon. bribed,  and  whphadfa-  Say«»  Rep-aty. 

tictt*ue  bribery-oath,  ym  called  .as.^wipicfs :  b«. was  ^J^  ^4^  ** 
cd  to  as  iparticeps  criminis^  and  on  the  ground  that  t^t^n*  ^ 
dency  of  his  evidence  was  to  difcharge  himfelf,  as  the  ftatute       • " 
exempts  from  the  penalty  any  perTon  Jifcoverixig  another  guilty  -    , 

of  I  the  offence:  But  it  was  held,  That  ^particeps  criminis  was 
in  many  cafes  a  good  witnefs,  even  to  obtain  a  reward  or  par* 
dpnibr  himfelf;  *nd  bejjdes,  that  unkfs  a  particeps  criminis 

Cwas  adrmtteel  as  a  .witnefs,  "the  .ftatute  wouw  'he  of  no  avail, 

1  •"  :  *  as       " 
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as  fuch  traiuafiions  are  generally  matters  of  fccrecy:  *tf 
Jvft.  Denifin  cited  a  cafe,  wherein  Cb.  J-.Eyre  admtaedfcck 
a  witnefs. 

Clerk  v.  Shec  &  So  where  a  clerk  had  embezzled  money  and  notes  of  hit 
alt.  Cowp.  197.  mafter,  which  he  had  laid  out  with  the  defendant  in  illegal  hh 
furances  in  the  lottery :  On  an  adion  brought  by  the  mafter, 
he  was  allowed,  on  receiving  a  releafe,  to  be  a  good  wiaatfc, 
to  prove  that  the  money  and  notes  had  been  fo  difpofed  of  hj 
him. 

a  Hawk.  P.  €.       In  criminal  profeevtionsy  according  to  the  opinion  of  (brae, 
434.  a  particeps  criminis  can  only  be  a  witnefs  in  two  cafes,  viz,  if 

he  be  a&ually  pardoned,  or  if  he  has  no  promife  of  pasioft: 
but  others  have  holden,  that  fuch  a  promife  will  be  no  excep- 
tion to  iiis  competency,  but  only  to  his  credit;  thereto*  ia 
Saver's  cafe,  the  court  refufed  to  let  a  witnefs  be  examiantai 
a  voire  iirey  whether  he  had  fuch  a  promife  or  not* 

a.  Of  Perfons  infamous,  on  Account  of  their  Re- 
ligious Tenets  or  Principles. 

Perfons  of  this  defer iption  are  rejected,  on  the  gnftM, 
that  as  it  is  neceflary  to  have  refource  to  the  fanction  of  m 
oath,  perfons  denying  the  being  or  attributes  of  the  Doty, 
muft  confider  themfejves  as  not  bound  by  the  obligation  of  aa 
oath,  and  therefore  are  not  credible. 

Bull.  N.  *.  i«  Such  is  the  cafe  of  infidels  and  difbelievers,  who  are  »- 

aos.  admiffible  as  witnefles. 

wjuteVqafe.  Therefore  where  on  an  indictment  for  horfe-ftealing,  a 
Lcaeh's  Crown  witnefs  was  produced,  and  being  examined,  he  (aid  chat  fee 
Cif.  368.  ^ad  heard  tfet  there  wa$  a  q0j.  an(j  Relieved  that  thole  per- 
fons who  told  lies  would  come  to  the  gallows :  But  he  acknow- 
ledged that  he  had  never  learned  the  Catechifm,  was  altoge- 
ther ignorant  of  the  obligation  of  an  oath,  a  future  fttfeaf 
rewards  and  punifhments,  the  exiftence  of  another  world)  .cc 
what  became  of  .wicked  people  after  their  death  :  The  oottt 
rejected  him  as  Incompetent. 

2,  But  it  is  not  neceflary  that  a  perfbn  fhoqld  profefc  the 
Chrijlidrt religion:  Jews  are  daily  admitted,  fo  are  perfons af 
other  religions  \  it  ts  Efficient  if  they  profefs  a  religion  aad 
belief  in  &e  Deity,  which  will  be  a  tie  on  them  to  attdt  Ac 
truth. 

C«wp.  390.  Therefore  perfons  pf  different  religions  are  to  be  fworn  qr« 

cording  to  the  ceremonies  of  the  religion  they  profefs:  Jm 
are  fworn  on  the  Old  Teftament, 

a  Stn.  ieo4:        So  on  a  complaint  made  by  Jacob  Fach\na  againft  Gfr 
At  the  Com^U  ncraj  Sabine>  as  governor  of  Gibraltar^  AldtramanBem 'Mmfr 


prcfent  tke  fWb 
Oi.  jtifticc*. 


«W 
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*  Moor,  was  produced  as  a  witnefs,  and  fworn  upon  the  Korany 
without  any  obje&ion. 

So  in  this  cafe  a  Gentoo  was  fworn  as  a  witnefs  according  Omichund  ▼• 

to  the  ceremonies  of  his  religion,  and  admitted.  Barker 

0  i  Atk.  21. 

.   3.  Perfons  excommunicated  cannot  be  witnefles;  for  being  Bull.  N.  P.  292. 
excluded  from  whe  church,  they  are  fuppofed  to  be  under  the  3  Bkck,  Com. 
influence  of  no  religion,  I0I# 

By  flat.  3  Jac.  1.  5.  it  is  declared  "  That  Pppijb  recu- 
"  fonts  convifl,  fliall  (land  to  all  intents  and  purpofes  difabled 
<c  as  a  perfon  lawfully  excommunicated  :"  upon  which  it  has 
been  contefted,  that  thefe  fhall  alfo  be  excluded  as  witnefles : 
but  Serjeant  Hawkins,  P.  Q  vol.  1.  foL  23,  24.  contends, 
that  is  too  fevere  a  conftru&ion  of  the  ftatute,  which  fhould 
only  extend  to  a  difability  to  bring  a&ions. 

4.  Of  Perfons  inadmiflible  as  Witnefles,  from  want 
of  Difcretion. 

Of  this  clafs  are  perfons  non  compos,  idiots,  madmen,  and  Bull.  N.  P. 
children  whofe  age  incapacitates  them  from  discriminating  be-  W* 
tween  right  and  wrong. 

With  regard  to  children,  there  feems  to  be  no  time  fixed  1M. 
wherein  they  are  excluded  from  giving  evidence :  but  it  will 
depend  in  great  meafure  on  the  fenfe  and  underftanding  of  the 
child,  as  it  fhall  appear  on  examination  in  court. 

On  an  indiflment  for  aflaulting  an  infant  of  five  years  old,  Brazier**  cafe. 
with  an  intent  to  commit  a  rape :  it  was  held,  That  the  child  **  Apr.  1779. 
might  be  admitted  as  an  evidence,  if  flie  appeared  to  have  any  BuU" N" p*  ^ 
potion  of  the  obligation  of  an  oath :  and  it  was  agreed  by  all 
the  judges,  that  a  child  of  any  age,  d&pable  of  diftinguifhing 
between  good  and  evil,  might  be  examined  upon  oath ;  and 
that,  therefore,  evidence  of  what  fhe  had  faid  ought  to  be  re- 
ceived. 

But,  however,  this  point  fepips  formerly  to  have  been  other- 
wife  ruled  by  very  high  authorities. 

The  defendant  was  indifted  for  a  rape  on  a  child  of  fix  years  Rex  v  Travcrs. 
old,  and  Lord  Cb,  Baron  Qilbert  refuted  to  admit  the  child  as  »  Stra-  700. 
an  evidence :  fo  he  was  acquitted.     But  at  the  fame  affizes  Kingfton  Lent 
be  was  indided  for  an  aflaulr,  with  an  intent  to  commit  anale/pfc. 
rapes  and  it  coming  on  to  be  tried  at  the  next  affizes,  before  Not  admtffible 
I>ord  Raymond,  the  child  was  produced  as  a  witnefs ;  and  it  ""dcr  to  years 
was  attempted  to  diftinguifli  the  caffcs,  that  this  was  a  mifde-  old' 
meaner,  and  the  other  a  felony :  but  the  Ch.  Ju/}.  held,  That 
there  was  no  diftiri&ion  between  capital  and  leffer  offences  in 
this  refpeft:  for  that  children  of  fo  early  an  age  were  never 

admifliblej 
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adatWUet  and  eked  crfes  torn  &tQidfr*j> 
fo  been  ruled. 

2.  HOW  *AROL  £TXD&NCE   IS  -TO  B*  .ClTCy. 

i.  Every  witnefs  before  he  is  examined  mud  hcjumnu 

j .  "  But  4a  witnefsmaj  ,be  .examined  as  to  bis  rdtgjoas-qir 
"  nions;  and  if  found  to  be  an  infidel  or  athcift?  Jie  Mf  k 
w  reje&ed,  that  being  a  conclufive  objeftion."  [JnteiL 
7.26.) 


ADom  »tt  after     i0  3  <-ulfe  ^  Wtftnpnfrr  before  Lprd  -fctfjw*  a  „ 
HiU#  ,7*1%      .was ..produced:  afte,r  being  iworn,  he  was  ^fked   "ifi^fe- 
lieved  in  the  holy  gofpels  of  God  ?  After  Come  pre^ricgiMJk 
^nfwered  that  he  beliqved  in  tbem  as  fcr  a*  be  "'irTrfif 
them:  he  was  admitted  as  a  witnefe. 


It  was  formerly  the  law,  that  in  criminal  cafe 
for  the  prifoner  were  not  fworn;  bjut.it  is  now  ordered  by  fat 
I  Amu  9.  that  they  (hall  be  fworn  in  like  manner  as  die  wifc- 
aejTes  forthe  crowns  and  perjury  is  in  like  mapper  afljgppfrlfj 
if  they  fwear  falfely.' 

a  Inft.  79*  2.  "  In  the  cafe  of  quakers  a  particular  exception  is  Jt^tfr 

((  ed  by.ftatute  7  &  8  W.  3.  r.  34.  whjch  allows  a  «pv 
,<c  affirmation  to  be  admitted  in  all  cades  where  die  oath  ilJP* 
tW  quired  from  qthers,  except  in  criminal  cafes.** 

Upon  which  ftatute  it  has  been,  decide^, 

Caftel  v.  Bam-  In  an.ajpeal  of  murder  &  quaktr  is4j9t  .admiffible  as  *  fk% 
brsdgt  a  **t#  *&>  for  '*  is  ?  crimin^proceeding,  though  the  kiqg  jtqpt 
2   aa.*5^      theprofecutor. 

Robin*  ▼.  Say-  On  a  motion  J&  an  attachment  for  non-ptrformamat  jfjft 
ward.  award,  it  having" been  moved  on  the, affirmation  of  aqnAtft 

1  Stra.  44X      the  court  held  that  they  could  npt  grant  itj  for  though  JM 

fuit  between  party  and  party,   it  was  a  criminal 

within  the  flat-  7  &  8  IV*  3. 

Rex  ▼.  Wyck.  Grt  a  motion  for  an  information  for  a  mifdemeanor,  die  cpA 
a  st».  87*.       decided  if,  it  bang  moved  on  a  quakers  affirmation. 

R  cj  v.  Green.  g0  a  «uaker  cannot  exhibit  articles  of  the  peace  widxmt  cA 
I  Stra  527.  ^  J.        r 

OU*cr  v.  Law-     .  So  a  rule  to  .atfwcr  the  matters  of  an  affidavit 

race,  .^maker's, a&rawkyi  canjiefcbe  fuppofttd. 

4  Sua.  $46. 

RoT.Gafrtaen    r  On  fliewing  caiafe  againft  an  Mbraaatoanfor.a, 

1  Eu/r.  in7.    a  qu^ker'f  affirmation  .was  offered)  the  cqurtbcW,   Ifca 

,quaker's  affirmation  could  not,  be  read  infappoft  ofo-aimd 

>  charge,  though  it  might  be  read  in  defence  of  a  crummel  dptj* 

.in  bis  .own  .defence^   where  the  ^ person   charged   the  qa»- 

kw; 
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<tnafciri  but  that  where  it  was  in  defence  of  anotbo*  orffere 
Ac  quaker  ft  txtf^imfelf  changed*  the*e  it  canto*  be  read. 

So  iftana&ion  of  debt,  on  ftat.  2-Gr<?.  a.  *.  24.  for  bribery  Atchi&o  ▼. 
at  an  ele&ion,  evidence  on  4ihe  affirmation  of  a  quaker  is  good  Everett, 
and  admiffible*  for  it  is  not  a  criminal  proGeediqg  within  the  Cowp*  *** 
Ibtute. 

So  on  a  rule  to  fliew  caufe  wljy  an  appointment  of  over-  *«  ▼•  Turner, 
leers  ftoiild  not  be  qttalhed,  was  made  abfolute  on  jthc  a&v  *8ttm>  "x* 
mation  of  a  quaker;  for  it  is  not  *  criminal  profecution, 
though  on  the  crown  fide,  and  entitled  in  the  king's  name. 

a.  Vtetome^ftmmr  6f JiveariHg~&tttcm&  of  fhedhbMheit 
Yelfgion  (houldttretr  in*the  ufualform;  -but  different  fafts  are 
WoweB  to  fwear  in  Hheform  dfual  with  them ;  i&Jnus  on'the  Ante  35. 
J0W  Teftametit,  and  ^rtth  their  ;hats  on :   fo  uurh  on  'the 
Koran. 

u  60  fcQaries  in  England  have  been  admitted  >to  fwear 
m  acoording  to  their  own  rates." 

,In -the  year  1657,  Dr.  Qwen,  vice-chancellor  of  Oxford*  PerXuVata* 
ibeiqg  called  on  as  witnefs,  refufed  to  kits  the  book*  hutde-  fidd>  CowP* 
«1(ped  that'it  might  be  opened  before  him;  and  he  lifted  up, hi*  3°°* 
•tight  hand:  the  jury  prayed  the  opinion  of 'the  court  .if  they  *  s«L  6. 
*Ought<to|pay  the  fame  credit  to  him  as'to.awitnefc  iwosn  in 
t&emfual  manner;  and-fib.  J^fl.Gfynn  told  .them,  heconfi*- 
»dered< the  oath  a*ftrong:asthat :taken:by  any  other  witnefs. 

"♦here  is  a  fe&  in  Scotland  who  hold  it  to  be  idolatry  to  kifs  Per  Ld,  Man* 
^hebookat  this  day;  but  their  form  of  fwearing  is  much  more  **/£ 
'fblemn.  At  CarhJU>  in  the  year  1745*  on  the  profecution  of 
'feme  of  the  rebels,  there  was  no  evidence  but  this  fed,  who 
would  not  kifs  the  book;  a  cafe  was  tent  ijp  to  London  for 
iadvice,  if  they  Ihould  be  received  as  witnefles;  and  it  was 
agreed,  That  tficir  evidence  in  that. cafe  was  good. 

3.  As  to  what  questions  may  be  afked  a  witnefs. 

It  is  a  general  rule,  that  a  witnefs  cannot  be  afked  any  *  Hawk.  P.  c. 
♦question,  the  anfwering  of  which  may  oblige  him  to  accufe  !**«. 
*kbhfdf  of  a  crhrity  or  fubjeft  him  to  penalties  or  pimifhmcnt.  F*rre^l|9- 
Anto  Hill  v.  Woody  fol.  722. 

But  where  an  application  was  made  to  the  court  to  bail  the  Rex  ▼.  E.  Ed- 
*ckfei*daiit,  Wto1  was  charged  with  grand  larceny;  one  of  thewardt,  4  Tern 
Ibeii  was  afked,  if  he  had  never  flood  in  thefiliory?  Thisquef-  R<?-44o. 
'•win^was  objefited  to,  as  tending  to  criminate  hhn:  but  the 
<*ourt  over-luled  thef  objeftion,  -as  the  anjwer  eoufrnot fubj<& 
>l*MUa*ffKinfah€kt.    UoreMe4toajrfwcpthoqueflion,  and 
•  JWa?  rejected.    v 

But 
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Xift  India  Com-  &*  where  a  perfon  going  out  in  one  of  die  compaaft 
P^J^^  (hips,  *<«*</  Wwjfr^  /?  coven**  to  anfmer  any  bitt  f  rem*} 
'  l  '  filed  againft  him,  and  not  to  plead  the  ails  9/  parliament  fidjm* 
ing  him  to  penalties  and  forfeitures  in  bar  if  the  biEy  it  was  de- 
cided, That  to  a  bill  filed  he  muft  anfwer  in  purfaance  of  tk 
covenant,  even  though  the  difcovery  might  fbbjed  him  8> 
penalties. 

4.  How  far  a  witness  Jhatt  be  permitted  U  ufe  memorandums  U 
refrejh  his  memory^  it  is  fettled) 

"  That  where  a  witnefs  will  fwear  to  a  h&  from  recoflcc- 
"  tion,  he  may  ufe  a  minute  or  memorandum  to  refidh  kb 
"  memory :  But  where  he  will  only  fwear  to  a  h£t  fan  fiat 
"  ing  it  in  a  minute  or  memorandum,  in  fuch  cafe  he  f 
u  be  allowed  to  ufe  fuch  a  memorandum)  but  the 
u  minute  muft  be  produced." 


8.  P. 


Doe  ex  dim.  In  eje&ment  for  feveral  premifes  at  ff/end&ver9  in 

Church  v.  hamfinrey  the  queftion  turned  on  the  times  when  the  fcnx4 
Perkins.  ^  holdings  expired:  To  prove  thefe  timesy  Jldridgew* 
749?"11  **"  ~  M  a  wtnefs :  in  giving  his  teftimony  he  produced  a 
Tanner  v.  Tay-  in  which  was  written  the  times  when  the  feveral  tei 
lor,  ante  14a.  commenced :  being  examined  concerning  it,  he  fiud  chatter 
years  before,  he  had  accompanied  Newton  the  receiver  oFtffc 
cflate,  round  to  the  different  tenants,  and  examined  theor* 
to  their  holdings,  and  minuted  down  in  a  book  their  fcvtoi 
declarations  as  to  the  time  when  their  holdings  commence*: 
That  fome  of  the  entries  were  made  in  the  book  by  jfidpdgt 
bimfclf,  and  others  by  Newton ;  that  the  minute  from  which 
-  h^  then  gave  his  evidence  was  extra&ed  from  the  book,  bat 
that  the  book  itfelf  was  not  in  court.  On  his  crofs-exanutf> 
tion,  he  admitted,  \That  he  had  no  memory  of  his  own  as  uA 
fpcafic  fafiSj  but  that  the  evidence  he  was  giving  was  fmald 
altogether  on  the  extracts  he  had  made  from  the  book  :  It  washdl 
clearly,  that  the  witnefs  fhoirid  not  have  been  allowed  to  gik 
his  teftimony  under  thofe  circumftance?;  and  LA  jforpvckej 
the  following  cafe : 


Mr.  AW  moved  to  fupprefs  depofttions  on  a  certificate  finaqi 
the  commiffioncrs,  that  the  witnefs,  whofe  depofttions  they 
l.inroln'jinn  were,  refrefhed  her  memory  during  the  examination,  fan 
H*l!#  minutes  confiding  of  fix  (heets  of  paper,  of  her  own  hand- 

writing, the  fubftance  of  which  (he  declared  (be  had  fct  down 
as  the  facts  occurred  to  her  memory :  That  fire  of  the  At 
{beets  were  in  the  form  of  a  depofition,  which  the  <k 
had  been  done  for  her  by  the  attorney  for  die  plaintiff, 
(he  had  requefted  to  digeft  her  notes,  and  reduce  if 
order,  and  that,  after  that,  (he  tjranjeribed  them,  and 
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diem  where  it  was  neceflkry  to  make  them  confident  with  her 
meaning:  That  the  fix  (beets  then  produced  were  entirely  her 
Own  writings  unaffifted  by  any  one,  and  thefe  flic  had  frequent 
recourfe  to  during  her  examination:  * -The*  Lord  Chant  tllor 
animadverted  with  fome  feverity  on  the  pra&ice  of  fo  allow- 
ing the  attorney  to  draw  up  the  depositions  a  witnefs  was  to 
vie,  and  fupprefied  the  depofitions. 

In  the  laft  cafe  the  Chancellor  faid,  in  fome  cafes  a  frian  may  f 

ufe  papers  at  law;  but  I  have  known  fome  judges  (and  I 
think  I  adhered  chiefly  to  that  rule  myfelf)  to  let  them  ufe 
papers  only  drawn  up  as  the  fails  happened. 

But  in  this  cafe  Mr.  Le  Roche  was  permitted  to  refrefh  his  Duchefs  of 
memory  by  a  copy  from  his  own  memorandum,  which  copy  had  Kingfton**  cafe. 
been  taken  by  another,. bat  under  his  own  directions.  nSt.lr .253. 

5.  As  to  how  it  is  to  be  given  to  the  jury, — it  muft  be 
done  in  open  court.  , 

For  where  the  jury  having  withdrawn  to  confider  of  their  Mctcalf  v. 
verdi&,  one  of  the  witnefles  who  had  Before  been  fworn  for  Dea11- 
the  defendant  was  called  before  them,  and  they  re-examined  Cro'  Eiiz*  ,82' 
him,  and  then  they  gave  a  verdift  for  the  defendant:  com- 
plaint being  made  of  this  to  the  judge  of  aflife,  he  questioned 
them  concerning  it,  which  they  owned,  but  that  the  evidence 
was  the  fame  in  effeft  as  that  given  before,  et  non  alia  nee 
diver/a.     This  matter  being  returned  on  the  pojlea,  the  court 
were  of  opinion,  That  the  verdict  was  not  good,  and  ordered 
a  venire  facias  de  novo. 

And  note>  That  a  witnefs  after  he  has  been  examined  in  Per  Ld.  Manf- 
chief,  and  crofs-examined,  cannot  regularly  be  obje&eA  to  ^c,d»  4  Burr. 
for  incompetence.  %  225  a* 

But  a  witnefs  excepted  to  by  one  party  and  fet  afide,  may  Atwoodv.Dent. 
be  afterwards  called  by  that  party,  and  examined  on  his  fide.    l  Sau  4*0. 


2.    OF   WRITTEN   EVIDENCE. 

Written  evidence  is  either  public  or  private. 

Public  is,  ift.  Records  properly  fo  called;  that  is,  memo- 
rials of  the  legiflature,  and  of  the  King's  courts  of  juftjee, 
which  are  matters  of  the  higheft  authority :  2d.  Public  mat- 
ters not  records:  3d.  Private,  as  written  documents  belong- 
ing to  individuals j  as  deeds,  notes,. &c.  which  derive  their 

•  credit  from  the  proof  of  their  execution,  by  the  party  againft 

•SPrbora  they  are  produced.    . 

I.   OF 


71* 


i.  or  ssGoftMi 


Records  are  of  two  forts:  i.  Ads  of  parliament:  a.  rV 
ceedings  or  records  of  courts  of  recor<L-^  treating  ofwUcfc 
I&allcoiifider,  ^ 

i.  The  nature  of  each :  a.  How  they  are  to  be  given  m 
evidence. 


1.  Of  A&s  of  Parliament. 

I.  A£b  of  parliament  are  either  public  or  private ;  and  day 
difier  in  the  following  refpeds : 

4  Co.  76.  Whatever  concerns  the  kingdom  in  general  is  a 

law;  but  whatever  concerns  only  a  particular  dais 
or  fome  individuals,  is  a  particular  law;  the  firft  is 
of  general  or  public  ads  of  parliament;  the  Utter  of 
ads. 

Bull.  N.  P.  sts.      I.  Therefore  a  lav*swhich  concerns  the  Ki*&  is  a  _ 
law,  for  he  is  the  head  and  union  of  the  commonwealth. 


Ibid.  2.  So  a  law  that  concerns  all  lards  is  a  general  law, 

it  concerns  aU  the  property  in  the  kingdom,  it  beiqg  all  k&i 
under  lords  mediate,  or  immediate. 

But  a  law  which  concerns  only  the  nobility  or  hrds  jpiritwdi 
is  only  a  particular  law,  becaufe  it  relates  to  one  fct  of  per* 
fens;  as  for  example,  a  law  making  them  liable  to  certn 
procels. 

But,  perhaps,  a  law  refpe&ing  the  whde  b*dy  rf  tbepmwp 
would  be  deemed. a  general  law;  for  as  fuch  they  are  part  «f 
the  legiflature,  and  what  relates  to  the  conftitution  b  ageg&al 
law. 

Aid.  3.  What  relates  to  all  officers  in  general  is  a  general  law, 

becaufe  it  concerns  the  univerfal  adminiftration  of  jtrfbee,  as 
ex,  gr.  "  That  no  fhcriff  or  other  officer  {ball  take  a  reward 
tt  for  executing  his  office :"  But  if  it  relates  to  fmstkdar 
officers  and  not  to  the  adminiftration  of  juftice,  it  is  a  parti- 
cular law. 

ML  M.  *.  aaj.  4-  What  relates  to  all  jpiritoal  pcrfons  is  a  genesal  1— \  m- 
a&nuch  as  the  religion  of  the  kingdom  is  of  general^ 
to  the  whole  kingdom;  as  the  feveral  ftatutes  af  at 
13  Eliz.  10.  and  8  Elix.  ix.  concerning  the  kaies  d 
fiaftical  perfons:  but  the  flat,  n  Eln.  of  Bifi*p  l^ajfoiM 
particular  law,  as  it  refpe&s  only  one  ict  of  (poitual    ^"~~ 


I 


$>  M  i&  that  fefcfcte*  tof  and  <torRprtlfen<U  all  trad*,  it  A  Aid. 
ghleraf  Itit,  arid  (teetffe  k  relate*  to  frdfic  iri  general,  but 
«n  *Si  rd^effirijg  butchers  or  baker*  only,  19  a  particular  la*. 

6.  If  the  matter  of  a  law  be  ever  fo  fpecial,  if  it  relates  Aid. 
equally  to  ally  it  is  a  general  law:  but  a  law  relating  to  fame 
ftifutbr  ciunfy  of  pari/h>  k  *  particulalr  law. 

?.  A  private  law  ifoay  become  a  public  one,  by  being  re-  Svhjr.Kirkm. 
Cogrtteed  in  fach  public  on£;  as  the  flat.  1$  Hen.  6.  10.  of  Sayer,Rcp.n6f 
fttrifft  bonds,  H  a  prif  art  law ;  but  being  recognized  iri  ftat, 
4,  5  vflw*.  16.  Which  enables  IheriSs  to  affign  it,  it  become* 
a  public  drits 

6.  So  a  la#  may  be  both  general  and  particular  in  different  BulL  Iff. P.  224: 
tfUlMj  a*  ex.  gr.  3  Jab.  I.  agaihft  recufants,  in  difabling  them 
nprtfhkt\  Which  is  general:  but  the  claufe  giving  their  pre- 
'*ntat§on^  to  the  univerfities,  is  a  particular  law. 

a.  Private  and  public  ads  again  differ  in  the  manner  the 

i&khft  takt  notice  oT  therh. 
t 

I;  A  general  aft  of  parliament  is  taken  notice  of  by  die  Bull. N.  P.  222.. 
judge*  and  jury,  without  being  fhevfrn  to  them :  but  a  parti- 
xHkhr  4it  is  hoi  taJteh  notice  of  ttnltfs  it  is  Jhewn :  for  thft  court 
''tfchhot  judgS  of  particular  laws  which  do  not  concern  the 
Uffofe  Kingdom,  uhlds  that  law  be  exhibited  to  the  court : 
Wr  they  ark  obliged  to  judge  fecttndum  leges  fcf  confuetudinem 
ltn$H*i  and#herefore  a  particular  law  not  being  lex  Anglite,  . 
as  not  relating  to  the  whole  kingdom,  they  are  not  *x  officio 
'  obliged  to  tafc'e  notice  of  it,  unlefs,  like  other  matters,  it  is 
brought  before  them; 

2;  But  a  private  aft  of  parliament,  or  any  other  private  re-  Hob.  272.: 
tora\  may  be  brought  before  the  jury,  and  given  in  evidence  if  it    ' 
relates  to  the  iffues  in  queftion,  thoug h  it  be  not  pleaded;  for  Cro.  Jac.  112. 
tHi  jury  are  to  find  the  truth  of  the  faft  in  queftion,  accord- 
ing tbdfe  evidence  brought  before  them.     And,  if  therefore 
•  tlw  private  ad  do  evince  the  truth  of  the  matter  in  queftion, 
it  is  as  proper  evidence  to  the  jury  as  any  record  or  other  evi- 
dence whatever;  perhaps  the  mod  proper  fort  of  evidence. 

But*,  hoWcver,  fuch  is  not  in  all  cafes  admiffible,  for  there  Ball. N.  P.  124. 
art  ertfes  fh  tirhich  both  public  and  private  ftatutes  ought  to  be 
pleaded,  and  that  is,  where  they  make  void  any  legal folemnities: 
and  die  reafon  why  they  muft  be  pleaded  is  this:  that  as  fo-  • 
*1*fan  4fcrftitta*  afre  not  deemed  nullities,  but  vordnbi?  by  the 
partiet  prejudiced,  as  quifquis  renunciare  potefr  jitre  pro  fe  intro~ 
dado  1  perhaps  the  party  might  wifh  to  waive  the  benefit  of 

the 
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the  ftatute;  but  toconftrue  them  nullities  wouU  be  to  lay  the 
rule  afide,  and  the  party  muft  receive  benefit  .from  the  law 
whether  he  would  or  not;  and  therefore  it  is  required  that  he 
(hall  plead  fuch  ftatute,  to  (hew  that  the  party  takes  the  bene- 
fit of  it. 

Ibid.  Another  reafon  for  this  is,  that  as  it  is  matter  of  law  what 

4  Co.  117.        folemnities  are  neceflary  to  a  contract,  it  muft,  in  like  man- 
Hob.  ;a.         u^  De  matter  of  law  how  they  are  to  be  defeated.    As  there- 
fore, where  the  a&ion  is  founded  on  a  contra&,  it  muft  be 
(hewn  to  the  court;  fo  it  muft,  in  like  manner,  be  {hewn  to 
the  court  where  it  is  to  be  defeated.    Therefore  the  flat,  of 
Eliz.  touching  ufurious  contra&s,  cannot  be  given  in  evi- 
a  Tuft.  536.      dence,  though  a  general  law,  but  it  ought  to  be  pleaded.     So 
4  Co.  59.         a  gne  is  declared  to  be  void  by  the  ftatute  of  IVefiwanfier^ 
3.  K  but  is  held  only  to  be  voidable;  fo  a  recovery  by  a  wife 
with  a  fecond  huiband  is  declared  to  be  void,  by  ftatute  11 
Hen.  8.  but  is  conftrued  only  to  be  voidable.    In  all  thefc 
cafes  therefore  the  ftatutes  muft  be  pleaded. 

Ball.  N. P.  %%$•  So  in  an  a&ion  or  information  on  a  penal  ftatute,  if  these 
is  another  ftatute  that  exempts  or  difcharges  the  defendant 
from  the  penalty,  he  muft  plead  it,  and  cannot  give  it  in  evi- 
dence on  the  general  iffue;  for  the  general  iffue  is  only  a 
denial  of  the  declaration,  and  the  plaintiff  has  proved  the 
defendant  guilty  when  he  has  proved  him  within  the  law  upon 
which  his  declaration  is  founded :  but  if  the  defendant  would 
exempt  himfelf  from  the  charge,  he  (hould  not  have  denied 
the  declaration,  but  have  (hewn  the  law  that  ^charges  him. 

Rrz  v.Pembcr-      Tamen  quart,  If  this  be  law  ?  for  on  a  motion  to  quafh  an 

ton.  indictment  on  a  penal  ftatute,  5  Eliz*  for  exercifing  the  trade 

1  Black.  Rep.    0f  a  tannerj  on  the  ground  that  there  is  another  ftat.  1  Jac.  u 

*3°"  22.  which  exempts  tanners  from  profecution  in  feveral  cafes, 

it  was  objected  that  the  indi&ment  {hould  ftate  the  defendant 

was  not  within  any  of  thefe  exceptions ;  as  in  convidions  in 

the  game-laws  all  exemptions  are  to  be  cxprefsly  negatived: 

But  the  court  held,  that  exceptions  of  this  fort  are  to  be  totem 

advan'jige  of  in  evidence^  on  not  guilty  \  and  fo  refined  toquaih 

the  indi&menu 

Pcx  v.  Hall.  In  this  cafe  it  is  faid,  per  Cur.  If  a  fubfequent  ftatute  makes 
1  Term  Rep.  an  exception  to  a  former  one,  it  is  incumbent  on  the  defcn- 
3*a*  dant  to  {hew,  by  way  of  defence,  that  he  comes  within  inch 

exception. 

3.  Another  cafe  of  giving  ftatutes  in  evidence  is,  where 
there  is  a  provuo. 


evidence:  7s$ 

If  the  provifo  is  matter  tf frit*  k  may  be  given  in  evidence  Bull  W.  P.  %%$. 
under  the  general  ifliie :   as  if  an  a&ion  of  debt  is  brought GodJ>-  t45% 

r'nft  a  fptrittial  perfon  for  taking  a  farm,  and  the  defendant 
ds  quod  non  habuit  nee  tenuilfirmam  contra  forThamJlatuti, 
the  defendant  may  give  in  evidence  under  that  iflue,  that  it 
was  for  the  Maintenance  of  his  houft,  according  to  the  provifo 
of  the  ftatute  which  allows  it>    But  on  an  information  under  • 

£  Bd\  6.  14.  for  ingrofling,  the  defendant  cannot;    on  the 
general  ifliie,  give  in  evidence  a  licence  of  three  juftices  within 
a  provilb  of  that  ftatute ;  becaufe,  whether  there  was  fuffici-  Rcx  7'  ^rf2^* 
ent  authority  or  no,  is  matter  of  law,  and  therefore  muft  be*       "  ,lox* 
jfteaded. 


But  a  faving  provifo  may  be  given  in  evidence  oft  the  gone-  R, 
ral  hTue,  becaufe,  if  the  party  be  wkhin  the  provifo  he  is  not  Jo 


•Rexv  Pen. 
Jones  3*0. 

guilty  within  the  body  of  the  afit  oA  which  the"  action  is  found-  1R°1L  Ab- 68* 


4*  The  title  ofajlatuie  is  no  part  of  the  law,  nor  (hall  its  Per  L<L  Mww* 
concifenefe  control  the  body  of  the  aft ;   for  it  does  not  pais  ^jjj*  .    R 
with  the  fame  folemnity  as  the  ftatute  itfelf :  one  reading  of  it  ~+    ^  KcP- 
is  often  fufficient. 

%.   OF  PROCEEDINGS  IN  COURTS  OF  RECORD. 

Proceedings  in  courts  of  record,  which  are  the  fecond  fpe- 
cles  of  public  evidence,  are,  ift,  Fines  and  Recoveries :  2d* 
Verdi&s :  3d.  Judgments  :  4th.  Writs :  5.  Affidavits. 

i.    Of  Fines  and  Recoveries. 
Thefe  are  matters  of  record,  and  conclufive  evidence.  • 


But,  as  a  precipe  does  not  lie  againft  a  perfon  that  is  not  Green  ▼. 

r 
»57- 


feifed  of  Che  freehold,  therefore,  when  you  fiiew  a  recovery  proude- 
f$u  muft  prove feijin  in  the  tenant  to  the  precipe :  however,  in  an  x  ^  ^ 
ancient  recovery  feijin  will  be  prefumed\  efpecialjy  where  poflef-  s.  C*  *J'" 
Hon  has  gone  agreeable  to  itfince;  for  that  fortifies  the  pre- Bull.  N.  P.  23a 
fumption  that  every  thing  was  rightly  tranfaded :   but,  in  a 
modern  recovery,   the  feijin  muft  be  proved;  becaufe,  from 
the  recency  of  the  fad,  it  is  eafilv  done :    and  preemption, 
jn  fuch  cafe,  is  not  equally  fortified  by  fubfequent  poffeffioru 

But  though  in  the  cafes  of  old  recoveries,  the  court  will  Keen  ex  dim, 
pfefuirte  that  there  were  proper  tenants  to  the  precipe  where  ?***  ^Pt,r!S 
ho  deed  appears;  yet,  where  deeds  appeared  inroBcd  for  that y^jL^S? 
fWrboTe,  wherein  proper  parties  had  not  joined,  and  ufes  were  %  ^ujSS^ 
declared  to  be  warranted  by  fuch  deeds,  the  court  Would  no* 
(ftelUftie  that  there  were  any  other.  FuL  Plen.  ch.  Bje&mwti 
autefol.tfj. 

3  B  *  (0$ 
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^         a.'  Of  VerdiQs. 

Per  Pntt.  Tuft  *•  As  to  verdicts,  it  is  a  general  rule  that  no  verdict  ft£ 
i  Stra.  6S.  ^c  g»ven  *n  evidence,  but  between  fuch  as  were  parties  in  ik 
i  lUym.  730.     caufe  in  which  the  verdict  was  given,  or  privies  to  them. 

Ibid.  Therefore,  a  verdict  on  an  indidment  cannot  be  read  00  s> 

action  for  the  fame  caufe;  as  an  aflault,  ex  gr.  for  die  one  is  £ 
the  fuit  of  the  king,  the  other  at  the  fuit  of  the  party. 

Jonct  v.  White.     However,  in  this  cafe,  which  was  an  iffue  out  of  chancery, 

1  Stra.  68,        devifavit  vet  non,  on  which  it  was  infifted,  That  the  teflaflor 

was  non  compos  on  the  29th,  having  (hot  himfelf  the  31ft:  tfee 

court  were  divided,  whether  the  vtr&cl  of  the  coroners  f«pjft 

which  found  him  a  lunatic,  was  admiffibie  evidence  or  not 

"  However,  the  above  rule  feems  to  be  correct,  and  the 
a  reafon  for  it  is,  That  it  is  the  privilege  of  the  party  to  crofc- 
"  examine  the  witnefies;  of  which,  by  this  means,  he  would 
«  be  deprived." 

Sherwin  v.  Therefore,  a  verdict  on  the  fame  pointy  and  between  the 

'CUrge«,  1700.  fame  parties,  may  be  given  in  evidence,  though  tbt  lands  an 
Bull.  N.  P.  23a.  not  the  fame :  In  that  cafe,  the  parties  have  had  the  liberty  of 
crofs-examination ;  and  nothing  can  be  more  oppofite  to  na- 
tural juftice  than  that  a  man  (hould  be  bound  by  a  decifio* 
which  he  had  not  an  opportunity  of  oppofing  and  contiuvenv 
ing.  But  it  can  be  no  objection  to  die  evidence  that  the  loads 
are  different ;  for  the  object  of  difpute  makes  no  difference  as 
to  the  right. 

Bull.  N.  P.  ibid.  Therefore,  in  a  trial  between  A.  leflee  of  &  and  £.  and 
C.  leflee  of  E.  and  B.  in  which  the  parties  have  only  chang- 
ed places  from  plaintiff  to  defendant,  either  party  may  gwt 
the  former  verdict  in  evidence,  for  there  each  party  had  tk 
benefit  of  crofs-examination j  and  the  court  will  take  notice, 
that  in  ejectment  the  leflbr  is  the  real  plaintiff,  and  the  lefic 
or  nominal  plaintiff,  a  fictitious  perfon. 

Lock  Y.Jfor-        Another  reafon  why  verdifls  are  only  admitted  in  evidence 

home.  between  the  fame  parties,  is  this:    That  as  a  (hunger  fl>o«U 

3  Mod.  141.     not  be  prejudiced  by  a  verdict  in  a  caufe  to  which  he  Ml  Act 

a  party,  he  therefore  {hall  not  have  any  benefit  from  it;  &f  ao 

Hard.  471.      record  or  convidlion,  or  verdift,  (hall  be  given  in  evidence, 

Ca».  k.  B.  319.  but  fuch  whereof  the  benefit  may  be  mutual,   viz.  Sad 

whereof  the  defendant,  as  well  as  the  plaintiff,  might  hare 

made  ufe  5  and  given  it  in  evidence  in  cafe  it  made-lorfca*: 
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Therefore  a  verdift  on  an  indiAment  is  not  evidence  In  ait 
a<9ion  for  the  fame  caufe;  for  as  no  perfon  can  be  a  •  witnefs  Gibfonf#  ^c- 
in  his  own  caufe  in  an  action,  though  he  may  he  on  an  iodidt-  (j^ 
ment,  to  allow  a  convi&ion  on  an  indi&ment  to  be  evidence,  Ci».  temp. 
would  be  to  admit  the  parties  own  evidence;  which  fhould  not  Hirdwfck.  311. 
be.  * 

c<  But  a  verdidt  may  be  given  in  evidence  in  cafe  of  privies? 
"   under  the  following  diftin&ion ; 

If  there  be  feveral  remainders  limited  by  the  lame  deed,  a  pcr  cJIyn. 
verdid  for  one  in  remainder  (hall  be  given  in  evidence  for  Hard.  416. 
another  in  remainder;  but  if  there  be  a  recovery  againft  a  te- 
nant for  life,  this  is  no  evidence  againft  the  reversioner:  for 
the  tenant  for  life  is  feifed  in  his  own  right,  and  that  poffef-  Yc1t  ^%. 
fion  is  properly  his  own,  and  he  is  at  liberty  to  pray  in  aid  the 
reverfioner  or  not;  and  the  reverfloner  cannot  pofSoly  conteft 
the  matter  where  no  aid  is  prayed :  but,  as  if  he  comes  in  on 
the  aid  prayer,  he  may  have  an  attaint,  confequently  the  ver- 
dict can  be  evidence  againft  him. 

But  where  it  is  faid  that  a  verdidfc  may  be  given  In  evidence  Bull  N.  P.  aai- 
between  the  fame  parties,  it  is  to  be  underftood  with  this  re-   . 
ftri&ion :  That  it  is  of  a  matter  which  was  in  ijfue  in  the  former  Hob.  sy 
*aufe\  for  otherwife  it  will  not  be  allowed  in  evidence,  be- 
caufe  if  fuch  verdift  be  falfe  there  is  no  redrefs,  nor  is  the  jury 
Hable  to  an  attaint. 

But.  to  the  rule  now  laid  down,  are  the  following  excep- 
tions ; 

1.  u  In  the  cafe  of  tolls  and  cuftoms/'    For  the  cuftom  or  city  of  Londau 
tpll  is  the  lex  loci :   and  fe£b  tending  to  prove  that,  may  be  v  Clcrkc 
given  in  evidence  by  any  perfon,  as  well  thofe  who  have  been  Carth  "*• 
parties  to  fuch  fuit  or  to  fuch  verdi&s  as  have  found  and  deter* 

mined  them :  and  in  fuch  cafe  it  is  not  material  whether  fuch 
verdid  be  recent  or  ancient.  » 

2.  w  Whether  parcel  or  not  of  a  manor,  old  inquifitions  are 
w  admiflible  evidence/' 

In  this  cafe  a  commiffion  under  the  great  feal  of  the  exche-  £°°k5r*- D  °* 
quer,  Pafch.  33  Eliz.  Rot.  290,  in  Scat,  dire&ed  to  five  com-  * BunTi^. 
miffioners,  who  were  to  enquire  by  the  verJift  of  a  jury,  if 
the  prior  of  St.  Sxvithin  of  IVinton^  was  feifed  of  lands,  called 
Waodcrofisy  as  parcel  of  the  manor  of  Hinton  t)auberj ;  and 
whether  King  Hen.  8.  Edw<  6,  &c.  were  feifed  of  it,  ice- 
on  which  was  a  return  by  verdict,  "  That  the  prior  was  feifed 
0/  it  as  pared  of  that  manor/9  &c.  This  was  admitted  as 
good,  but  not  conclufire  evidence  of  the  fatts  contained  in  it  ? 

though 

3  *-* 
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though  the  defaxhnts  ki  this  cattfe  were  ao  ponies  to  the  *- 
quifinon* 

Jmcs  t,  wtfte.      So  m  this  cafe  it  vras  agreed  by  the  court,  that  w  inqnfik 
i  ft».  6&        ^  mortem  was  good  evidence. 

"  And  it  is  evidence,  though  there  has  been  a  mif-trial  of 
a  At  inquifition." 


Lcjfhton  t.  for  where  on  a  trial  at  bar,  the  defendant  made  tide  \ 

L^^on*  an  old  intail;  and  among  other  things  offered  in  evidence  aa 
1       *  3  inqmtfkhpefl  mortem,  2$  J£  8.  whereby  it  was  found  that  Ae 

deoeafed  tenant  was  feifed  in  fee,  and  upon  a  traverfe  it  wear 
dawn  info  Salop,  where  it  was  found  that  die  tenant  .** 
only  feifed  in  tail,  on  which  judgment  and  an  mnovemt  mm* 
tius  ifliied;  it  was  objected  that  this  was  a  mrf-tredi  fcr  tte 
the  lands  lay  in  Wales,  and  that  the  trial  here  was  in  &np- 
Jhfre,  ft  being  before  flat.  27  7ft*.  8.  26.  winch  united  &f- 
iandlto  Writes,  and  fo  was  raram  iron  /'»<&* :  But  the  cauit  or- 
dered it  to  be  road,  laying  it  was  not  void,  but  voidable, 

3.  "  A  third  cafe  is  that  of  commoners.99 

Per  Bnller  jojft.  If  an  iflue  has  been  tried  in  an  action  by  a  commoner,  en 
1  Term  Rep.  a  rjgfa  of  common,  upon  tttufhm  extending  over  the  wbekmmm* 
3ca*  a  verdtd  oa  that  iflue  would  be  evidence  in  another  adiprj,  by 

another  commoner,  refpe&ing  the  fame  right  of  <v?«^«jim- 
aliur  where  the  common  is  claimed  as  belonging  to  a  parti- 
cular eftate. 

4.  "  lit  cafes  of  pedigree  principally,  in  which  heerfaj  and 
iC  reputation  art  evidence,  there  a  verdict,  though  not  between 
"the  fame  parties,  is  evidence.99 

JBull.  N.  P.  As  in  fach  cafe  ajpecial  vtralfi  between other  forties ftatmgs 

223*  pedigree,  would  be  evidence  to  prove  a  defcent;  for  infect 

cafe,  what  any  of  the  family  have  been  -heard  to  fey,  gctoenl 

reputation  in  the  family,  entries  in  faimly^books,  * 

inscriptions,  recitals  in  deeds,  are  afiowted. 


Nea»  ex  dim.         However,   in  this  cafe,  where  a  fpecial  verdift  was  «f- 

Dukc  of  Atfaol  fered  in  evidence  of  a  pedigree,  Wright  J*/l+  was  for  mU 
v.  wading.       mitting  it,  but  the  reft  of  the  court  refufed  it :     But  it  is 

iTkT^.m  *>  y* ***  *at  y&  wri*hf%  op**9*  *  "°*  r- 

nerally  taken  as  the  law. 

Per  Holt.  G.         5-  A  verdift  with  the  evidence,  given  in  an  action,  taught 

Hall.  14  w.  3.  by  a  carrier,  for  goods  delivered  to  him  to  be  carrot*  |j*f 

BulL  N.  P.        be  given  in  evidence,  in  a&ipn.  by  the  owner  for  the  fafeeigftftdt 

243  *  agamft  the  carrier :   For  k  is  ftrong  ptwf  that  he  \m\  tw 

rJaiftUff'sgooaV;  am} if  the  witnefs  is  dead  qr  not  |»1jl fouei 

it  is  the  heft  evidences  for  it  amounts  to  a  qoiftitaa  k* 

court  of  record. 

3-Qf 
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3.    Of  Judgments. 

Judgments  come  neatly  under  the  feme  rule  asvejdi&si 
for  regularly,  no  judgment  is  admiffible  evidence,  butagainft 
ptfrtids  or  privies. 

Set  there  ore  feme  efteeptidns :  1 

As  on  an  information,  in  nature  of  a  quo  warranto  againft  Rex  ▼.  Hepden. 
the  AefendttHt  as  Miff  of  Scarborough ;  be  made  tide  as  deded  *  *"»•  "°9- 
mete  the  twiliffihip  of  Baity  arid  Armffrong\  and  upon  Wire 
jdinfci  whether  fhty  w*e  bailiffs  or  not?  a  record  of  judg;-    • 
tfttrtt  ctf  #tjkr  ag*(M(l  them  Was  read  In  evidence.    Oh  a  mo- 
tion for  a  new  trial,  it  was  held  to  have  been  properly  ad- 
mitted. * 

4.  Of  Writs. 

Writs  art  to  be  given  in  evidence  differently  ttfaere  they 
aff  only  inducement,  and  where  they  are  the  gift  of  the 
sccipn. 

Where  a  writ  is  only  inducement  to  the  a£tion,  the  tajcing  Bull.  N.  P. 
t*tt  the  Writ  may  be  proved  without  any  copy  of  it*  becaufo  *34- 
tkriBbly,  It  might  not  be  returned,  and  then  it  is  no  record; 
tttlt  tvhere  the  writ  is  the  gift  of  the  aftion>  there  muft  jje 
produced  a  Copy  from  the  record  j  for  it  does  hot  become  the 
gift  of  the  adion  till  it  is  returned :  and  it  is  neceflaiy  to 
Save  the  beft  evidence  the  nature  of  the  thing  is  capable  of. 
fUL  Mit,  cb.  Trejpaft. 

5.  Of  Affidavits. 

1.  (<  Anidavits  muft  be  regularly  entitled,  in  order  to  make 
<*  them  evidence.'* 

Therefore,  where  anidavits  were  produced  without  any  Per  Ld.  Keuyon 
title  of  the  cauji,  the  court  would  not  allow  them  to  be  read ; a  T-  *«P* 6**- 
tfiouih  the  coiinfel  on  the  other  fide  were  willing  to  waive  the 
objection, 

£0  if  they  are  mifentitled,  as  in  miftaking  the  chriftian  Nix  ▼.  Jowatt. 
name  of  any  of  the  parties.  ™.  31  G.  3. 

But  where  the  application  is  to  make  zfubmijfum  to  an  arbi-  Bcv»«  ▼•  Bevan. 
tTdtim  a  tale  tftourt^  Under  the  ftatute,  where  there  has  been  l^cxm  Rep*  ' 
no  a&ion,  the  affidavits  upon'which  one  of  the  parties  applies     u 
for  an  attachment  for  non-performance  of  the  award,  need 
not  fee  erttteVd  in  any  caUfe  j  for  there  ls*hen  no  aflioni  but 
the  affidavits  in  anfwcr  to  the  application  muft  be  Ofttfcjed, 

So 
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Rn  v.  jonet.        So  on  a  rule  for  an  information  being  moved,  the  afidab 
x  Stra.  704.      Wcre  intided  in  no  caufe;  but  the  affidavits  fhewing  aA 
were  intitled,  Rex  v.  Jones*  and  held  to  be  right;  far  til  the 
rule  granted  there  was  no  caufe  in  court. 

Rexy.  Lewis.        So  on  moving  for  a  certiorari  to  an  inferior  court,  tk 
a  Stm.  704       affidavits  were  intided  Rex  v.   Lewis  \   and  objected  tfa* 
there  was  no  fuch  caufe  then  in  court :  but  the  court  fadd  t 
fufficient  that  there  was  fuch  caufe  in  the  courts  below. 

R    t  Sheriff  T*H  *"  attachment  iffues,  the  proceedings  muft  beooAe 

of  Middlcfci.  civil  fide,  afier  it  iflues  on  the  crown  fide :  fo  that  in  inoviflg 

3  Term  Rep  for  an  attachment  the  motion  and  affidavits  are  to beesnU 

>33-  «  of  the  caufe ;"  after  the  attachment,  they  are  to  be  caottf 

Webb.*'  "  tb$  Kin*  v* tbi  PrS°*  u  **  "ttacb«l" 

3  Term  Ifcep.- 

953.  2.  Now  by  rule  of-  court  in  Eafter  Term*  31  G*.  3.  kis 

ordered,  u  That  where  any  affidavit  is  taken  by  anjawnfc 
**  fioner  from  any  illiterate  perfmy  the  commiffioner&kiogit 
«  (hall  certify  or  ftate  in  Ac  jurat  that  the  affidavit  wit  red 
"  in  his  prefence  to  the  party  making  the  fame;  and  thtffak 
w  party  feemed  perfeftiy  to  underftand  it;  and  alio  wrote  kit 
*c  or  her  fignature  in  die  prefence  of  fuch  commiffioner." 

Rex  ▼.  James,       3*  <(  And  affidavits  made  in  thecourfeof  any  caufe  «U 
1  Show.  397-    c<  and  filed  are  good  evidence,  and  admiffible  at  the  toil  of 
"  the  caufe  without  further  proofs  as  if  taken  before  a  » 
(f  miflioper,  that  he  was  a  commiffioner,"  ex.gr. 

(-._  As  in  this  cafe,  which  was  trefpafs  for  falfe  iaiprifoonwt 

J-ig hrtZaJ'  °f  *e  pl^intifF;  an  affidavit  made  by  the  defendant,  &smaf 

%  Black.  Rep.  caufe  againft  a  rule  for  difcharging  the  plaintiff  out  of  oitoty, 

"91-  was  admitted  without  further  proof. 

s.  C.fupra.  And  proof  of  fuch  a  caufe  depending,  and  that  fuch  itt- 

1  Show.  397.    vit  was  fworn  by  the  party,  would  perhaps  be  fufficient  pnrf 

even  on  an  indldment  for  perjury  \  but  the  copy  of  it  w& 

not. 

Per  Lord  4*  Affidavits  filed  in  one  caufe,  may  be)  read  as  a Mence  it 

£enyo«.  another,  and  to  affe&  perfons,  not  parties  to  the  pnfei « 

4  Term  Rep.     the  attorney,  officers,  &c. 

5.  Voluntary  affidavit*  are  evidence  againft  the  psrty.  W 
fofi.  under  the  head  of  Anfwer  in  Chancery,  how  far  evidence. 

2.   HOW   MATTERS   OF   RECORD   ARE   TO  BE  CI  TEN  9 
EVIDENCE* 

I.  As  to  the  general  rules  of  giving  them  in  evidence: 

?P  How  each  in  particular. 

i.Hof 


too. 
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1.  How  Records  in  general  are  to  be  given  in 
Evidence. 

1.  "  Records  are  evidences  of  the  bigheft  nature,  and  are  Co  /litt.  117. 
*<  conclufive  evidence  of  the  matter  in  queftion :  no  averment 
*4  is  permitted  againft  them  *,  therefore,  whenever  a  queftion 
<(  or  caufe  of  action  arifes  on  a  record,  the  party  cannot 
cc  deny  or  aver  againft  the  record,  but  only  deny  that  there     j 
c<  is  fuch  a  record  *  that  is,  by  the  plea  of  nul  tie! record." 

tt  Whenever  therefore  this  plea  is  pleaded,  it  Jball  only  be 
u  triad  by  the  record  itfelf\  and  every  matter  which  can  be 
**  tripd  by  the  record  mall  be  fo  tried;  nor  can  the  party 
*'  bring  it  ad aliudexamen" 

As  where  in  affumpfit  the  defendant  pleaded  in  abatement,  y<x9ur  v.  CaJev 
**  That  he  was  an  attorney  of  the  court,  and  fo  privileged ;"  1  stra.  78, 
the  defendant  replied  that  he  was  not  an  attorney,  and  e$n~ 
eluded  to  the  country.  On  demurrer  it  was  held,  That  he 
fliould  have  concluded  to  the  record,  as  .the  names  of  all  at- 
tarries  of  the  court  are  kept  on  a  roll)  which  was  a  record  of  the 
court,  and  by  which  it  fhould  have  been  tried,  if  the  party 
was  an  attorney  of  the  court  or  not. 

:    So  if  a  man  juftify  the  having  done  a  thing  as  a  juftice  of  2  Rou  ^b. 
peace,  the  queftion  whether  a  juftice  of  peace  or  not  ?  muft  574. 
be  proved  by  the  record  of  the  commiffion  of  the  peace.        PL  9- 

<c  But  where  the  iflue  is  on  a  matter  of  h£t  conne&ed 
*«  with  a  record,  that  (hall  be  tried  by  a  jury." 

As  if  the  queftion  was,  whether  the  defendant  did  appear  f  Hoe  v. 
that  muft  be  tried  by  the  record,  becaufe  the  appearance  Marfhkll. 
ought  to  be  entered  on  record:   but  if  the  queftion  be  ifCro.  Elk.  131- 
the  defendant  did  appear  on  a  day  certain,  that  (hall  be  tried 
by  a  jury ;  for  it  is  not  necefiary  to  enter  the  day  of  the  ap- 
pearance on  the  record. 

*    If  the  queftion  be  whether  J.  $.  were  jheriff  of  the  county  Abbot  of  Str 
of  Kent?  it  (hall  be  tried  by  the  record :  becaufe  every  Jheriff MarcellaU 
ts  appointed  by  letters  patent,  which  are  always  recorded.  ca^« 

But  if  the  queftion  was,  Whether  J.  P.  were  under-JheriffBro,  tria 
U  J.  SJ  that  (hall  be  tried  by  a  jury :  for  the  appointment  of  PL  113. 
an  undcr-fheriff  is  never  recorded. 

If  the  fherifF,  after  having  returned  cepi  corpus,  plead  to  2RolJ  Ab^ 
an  a&ion  of  efcape  that  the  party  never  was  in  cuftody,  the  574.   ' 
queftion,  whether  the  party  ever  was  in  the  flieriff's  cufto-  PI  7. 
dy  ?  may  be  tried  by  the  record  of  the  return. 

But 
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Ibid.  PL  S.  But  if  die  fhcriff  bad  returned  nen  eft  immtw,  sale, 

a#ton  bee*  brought  for  the  efcape,  whether  thtpatyft*i 
arretted  or  not,  (hall  be  tried  by  a  jury, 

Hyodft'tcai*        *'  tne  qweftton  be  whether  a  deed  be  inaoHed,  itittth 
4X^7;.         tried  by  a  record  of  the  inroilment :  but  a  quaiion muA 

time  of  the  inrelhunt  folk  be  tried  by  a  jury*  for  Mr  bid 

jMCeflary  to  bo  inroUed* 

Rav.  If  die  o/ieftioo  be,   Wfccdief  a  prion  has  a  rigla  a 

Knollyt.  peerage  by  writ?  it  ftiall  be  tried  by  a  record  of  the  writ 

IA.  Raym.  14.  but  whether  a  perfon  have  a  right  to  a  peerage  if  dgfr^i 

jbaQ  be  tried  by  a  jury}  for  it  never  can  appear  by  theft* 

that  the  perfop  tlaiptsi;  the  peerage  was  descended  foe 

If  ho  was  firft  created  a  peer, 


O^  3.  Retards  may  alfo  be  given  in  evidence  by 

«  11  *r  VT .^  doe  or  by  a  copy:  and  in  what  cafes  the  record itfelf,  * 
AbL  of  s^  exnnplificabonT  or  when  a  copy  is  evidence,  cbe  *M  _ 
Marcella'tcafc.  it  this ;  where  the  record  ie  the  gremd ef the  aftm'twkJ^ 
9  c°-  3°-      .   pert  of  (be  pleadings,  and  appears  in  the  allegation*:  iatt 
B^AbTr     ***  '*'**  **•*  ™  &$  iffu$  <f  nul  tid rtcord \  anditfalw 
pl°4o.  tried  by  the  record,  at  a  record  k  evidence  ef  Wejfc 

j^^j  But  where  the  record  ir  *k/y inducement^  in  which cafekis 

£igg»*  W)l  trayerfebie  (for  nothing;  is  traversable  that  does  oot  fldp 

whartoa.         an  end  of  the  matter  \  and  it  cannot  make  an  end  of  des* 

Palm.  514,       tcr  jf  fe&  h,  joined  with  it)  in  fuch  cafe  therefore  the  At 

muft  be  on  the  fad,  and  be  tried  by  the  jury ;  a  copy  of  tk 

record  may  be  giren  in  evidence  to  fttpport  the  Aft;  far 

whenever  a  record  is  offered  to  a  jury,  a  copy  is  evidence. 

Co.  Litt.  1 17*       So  that  the  difference  of  the  two  cafes  is  this:  is  fe 
b.  former  the  tflltc  goes  to  die  court;  for  n*J tisintwi'a* 

ifliie  in  which  the  record  irfeJf  is  the  only  proof,  and  dattt 
ceurt  themfelves  inquire  into:  for  no  averment  nil  bell" 
-  suited  againft  a  record)  but  where  die  tflueis  onodtacM* 
ter  and  the  record  is  only  inducement,  as  the  cafe  efal 
efcape,  ex.  gr.  the  writ  is  inducement  and  the  efcape  oat- 
ter  of  feci*  in  which  cafe  it  is  only  necefiry  to  uto4rf 
there  ww  o  mrit^  as  being  an  averment  in  the  decked* 
neceflary  to  be  proved;  and  fi>  a  copy  hi  proof  of  Ait 

wfcitnwrc  v.        Sft  where  the  action  was  dtbt  ona  bail-bond  by  theafas 

Kookc.  0f  tha  fheriff,  the  pkdntiff  aHedged  a  precipe^  cafledi  Wl  ef 

STi^    ****</<*,   fued   out ^««  *•  -dMjc  ijHfce^ 

action :  the  defendant  aJJedged  that  no  fitch  precept  tjWi 

the  plaintiff  replied  that  tfctte  dM>  aa  appears  by  the  nmt 
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ef  the  MM*,  and  prtyed  that  Ihey  might  bt  idptAed :  On 
demurrer  the  qaeftion  was,  If  tber  conclusion  was  geod  ? 
*nd  per  Cur.  The  iffuing  of  a  writ  from  another  court)  as 
of  an  original  from  the  court  of  chancery,  is  never  a  record 
of  this  court,' until  the  return  of  it  is  filed;  hut  the  iffuing 
at  a  writ  from  this  court)  although  no  return  thereto  is  fed* 
O  always  a  matter  of  record  of  this  courts  becaufe  there  ap- 
pears on  the  roil  an  award  of  the  writ. 

Whenever  therefore  the  trial  is  by  the  record;  that  Is,  on  Bro.wa.toc 
the  tflue  of  nul  tie!  record,  a  day  is  given  to  bring  in  the  re-  plac.  a. 
cord ;  if  the  record  pleaded  is  a  record  of  another  and  inferior  S^f1,  ** 
c*urt>  the  party  pleading  it  muft  fae  out  a  certiorari  to  the  Brown?  "* 
officer*  of  that  court  who  returns  it;  and  he  can  only  have  %  Bum  1094. 
it  by  nriiorar^  not  by  an  order  on  the  officer  to  produce  it;  ibid.  PL 
bqt  if  tfa  record  pleaded  be  of  a  fuperior  court,  there  the 
party  pleading  it  mufi  fue  a  certiorari  out  of  chancery  \  into 
which  court  when  it  is  returned,  it  is  fent  by  a  mittimus  from 
the  chancery  into  the  court  where  it  is  pleaded. 

If  the  record  is  of  the  court  where  it  is  pleaded,  or  of  a  iwi 
fbperior  court,  if  it  be  not  brought  in  on  the  day  given,,  it  i* 
a  failure  of  record;  but  If  it  was  a  record  of  an  inferior 
court,  if  it  is  brought  in  on  the  day,  it  is  not  a  failure  of 
record ;  but  the  party  muft  fue  out  an  alias  or  pluries  certiora- 
ri \  for  in  this  cafe  he  is  guilty  of  no  negleS,  as  he  is  In 
the  two  former. 

<*  When  the  record  is  brought  in  it  is  good  evidence,  or 
<c  otherwife  under  the  following  diftin&ions;" 

U  M  If  the  record  be  fet  out  imperfectly  or  partially,  it  is  Bro.  AA»  **■• 
*  fafictont  if  enough  appears  to  prove  the  matter  in  dilpufe."  *!•  4. 

As  if  a  man  pleads  a  recovery  fufferod  of  om  mere*  and  the  **>**• 
record  brought  in  is  a  recovery  of  two  acres,  this  is  good*  and 
not  a  failure  of  record;  as  if  two  were  recovered  one  cer- 
tainly is. 

• 

80  if  a  man  declares  on  a  recognizance  by  ¥.  S.  and  the  ibiir 
record  is  of  a  recognisance  of  7.  5.  and  J.  Jv!  joindy  and 
fevcraUy,  k  is  good ;  for  J.  S.  is  liable  for  the  whole. 

3.  u  So  a  variance  in  a  part  not  material  is  not  fatal," 

As  if  there  be  pleaded  a   record  of  an  outlawry  of  the  Bro.  M.  R«. 
pUintifc  at  tbejuit  of  J.  &  and  on  Winging  in  the  record  PL  1. 
m  is  an  outlawry  *t  the  Jmt  of  J.  N.  k  is.  not  a  failure  of  re* 
mrd?  for  the  material  quc&ion  i§>  I*  th«re  **f  eutitttry 
agatrf  ifef  plaintiff ; 

*  So 
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Coachman  ▼.  So  %  variance  as  to  a  continuance  is  no  fiuhrre  cfitod) 
Halley.  fa  ^  continuance  is  not  a  material  part  of  the  record* 

Hob.  179.  *^ 

3.  «  But  a  variance  ki  a  material  part  is  fetal" 

RaftaU  ▼.  As  where  the  plaintiff  declared  in  debt  on  a  juigmat  ( 

Stratum.  Trinity  Term  1787,  and  on  nul  tiel  record  pleaded,  the  wart 

H.  Black.  Rep.  ^^  DroUght  into  court,  and  appeared  to  be  the  iccordof  1 

judgment  of  Eafter  Termj  1788  i  this  was  adjudged  to  be  a 

failure  of  record. 

&  c.  So  where  the  declaration  ftated  a  judgment  recorerei!,  * 

the  fuit  of  me,  and  it  appeared  to  be  at  the  fait  of  Hot  pe> 
fons,  it  was  adjudged  to  be  a  failure  of  record. 

Parry  ▼.  Paris.  But  if  a  record  of  one  day  of  a  term  be  pleaded,  and  iff- 
Hob.  109.  iord  of  another  day  be  brought  in,  this  is  not  a  variance*  at 
H««l.ao©»       the  whole  term  is  but  one  day  in  theeye  of  the  law. 

o^Ff«L  ft       Mt€r  wherc  *e  ***  is  TSMeriil 

Bro.  Fail.  Re-       So  if  a  man  pleads  the  outlawry  of  the  plaintiff  by  Ac 
coed,  pi.  11.      name  of  J.  S.  Knigbt>  and  the  record  brought  in,  &  «f 
J.  S.  Gent,  this  is  a  failure  of  record. 

Dyer  $7.  So  if 'the  record  of  the  outlawry  brought  in,  vary  frott 

that  pleaded  in  tie  day  of  the  return  of  the  exigent,  it  isftfis 
for  the  day  is  material. 

And  wherever  there  is  a  failure  of  record,  the  party  pW- 
ing  it  has  judgment  agatnft  him. 

Per  Lord  But  it  is   to  be  obferved,  that  the  records  which  art  rf 

Maasfield.        themfelves  conchriive  evidence,  are  records  of  tteaorti 

Dougl.  6.         record  in  England  only  \  for  though  an  adion  lies  ontbejJg* 

ment  of  a  foreign  court,  the  record  of  that  court  «  * 

condufive  evidence,  but  the  a&on  is  debt  or  affumpft,*1' 

muft  go  to  the  country. 

Walker  ▼.  Therefore  where  the  a&ion  was  on  a  judgment  of  ik 

Witter.  courts  in  Jamaica^  and  the  declaration  concluded  with  *P* 

Dougl.  1.        patet  ter  recordum*  it  was  held  to  be  wrong  and  wuifjcM 
and  the  plea  of  nul  tiel  record  a  mere  nullity. 

Ibid.  And  this  do&rine  is  general  as  to  all  courts  in  f^W 

Co.Litt.  117.   not  0f  record,  as  ex.  gr.  the  great  feffions  of  WaUt,  wkktt 

not  a  court  of  record ;    fo  of  the  county-court,  bundrov 

court,  and  court-baron. 

Bull.  N.  P.  3-    Another    reafon  why  copies  of  records  ftosH  * 

a*6.  good  evidence,  is,  that  being  things  of  a  public  natort, » 

which  every  one  has  a  right  to  have  recourfe,  they  cans* 

be  transferred  from  place  to  place  to  ferve  a  particulars* 

pofe ;  therefore  copies,  if  properly  authenticated,  are  p* 

c?ite«; 
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-cvidniefti  but  *capy  gf  a  copy  i*  not  evidence)  forthebeft 
i  evidence  the  nature  of  the  thing  will  admit  mutt  always  be 
given,  and  the  further  any  thing  is  removed  from  the  original 
truth,  the  weaker  the  evidence  muft  be;  befidcs,  there  is  a 
chafin  in  the  .proof,  bccaufe  it  cannot  appear  that  the  firft  copy 
was  a  true  one. 

Thefe  tropics  therefore  are  twofold:  ift,  Underfed:  and 
2<Hy,  Not  under  feal. 

i  ft.  Of  Copies  under  Seal. 

r.  Copies  under  feal  are  called  exemplifications,  and  are  of  Bun.N.P.«*&. 
better  credit  than  any  fworn  copy}  for  the  courts  of  jnftice,  T«ak*r¥.X>«fc« 
by  patting  their  feal  to  them,  atteft  their  authenticity,  »&y^££?™ 
done  under  their  authority,  by  perfons  more  capable  to  exa-  -      ^'  * 
sune,  and  more  critical  and  exa&  than  another  perfon  is  or 
can  be. 

^  « 

•  Exemplifications  are  twofold:  under  the  broad  feal,  and 
under  the  feal  of  the  court. 

•  i.  Exemplifications  under  the  broad  or  great  feal,  are  of  BdLN.  P.*j«. 
themfelves  records  of  thegreateft  validity,  and  to  which  the  *eCo.9$. 
jury  ought  to  give  credit  under  the  penalty  fcf  an. attaint 

Thefe  records  fo  exemplified  under  the  great  feal,  are  ekher  ibid, 
records  of  the  courts  of  Chancery,  or  have  iffued  from  it,  or 
are  font  for  into  the  court  of  Chancery  by  certiorari,  which  is 
the  center  of  all  the  courts,  and  from  thence  the  fubjedt  re- 
ceives a  copy  under  the  atteftation  of  the  great  feal. 

Bat  Upon  exemplifications  under  the  great  feal,  it  is  to  be 
•Metved, 

'  i.  That  nothing  hut  records  exemplified  under  the  great  Bull  N.P.  aaj. 
fail,  maybe  admitted  in  evidence;  for  being  there  preferred 
by  the  proper  officer  of  the  court,  they  are  fuppofed  to  be 
free  from  all  razure  and  corruption,  and  fair  and  unblotted, 
fo  that  there  can  be  no  danger  from  the  exemplification;  but 
deeds  exemplified  under  the  broad  feal  cannot  be  given  in  evi- 
dence ;  for  they  being  in  the  cuftody  of  the  party,  and  not  of 
the  law,  are  fuojeft  to  razures  and  interlineations,  and  there- 
fore ought  to  be  produced  themfelves,  as  the  bed  evidence  of 
the  contract 

2.  When  die  record  is  exemplified,  the  whole  aught  to  he 
exemplified,  for  the  conftrudion  muA  be  on  the  whole  taken 

together : 
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together:  however,  dutnrfe  waft  hi  I 
ftr jdion.    &»  afttr,  above  gating  fwom 


3,  "Iajbmeca&t  an  ouiiMpliih  Miiai  of  a 
«  complete  evidence  of  aH  matters  contained  in  k.' 

AKAAK.67S*     Af  if  letters  patent  be  given  in  evidence,  m  which  itis 
ML  K.P.sa6.  noted  *  That  a  certain  office  was  before  gnmjted  to  7.  * 


and  that  7.  S.  furrendered  it  to  the  K'mg,  wfco  accepted  *t 
fiune,  and  granted  it  to  J.  D."  this  is  not  enough  to  avoid 
the  title  of  J.  S.  tut  the  record  tf  tbijurrendtr  mtf  i*  Aw* 
or  a  true  copy  of  it ;  for  the  recital  of  fiich  furrender  is  at 
the  bell  evidence  that  the  nature  of  the  thing  will  admit,  mi 
it  would  be  of  daotferoas  cottfequeoce,  if  by  (uch  ton  of  fcg- 
*n*&Afc*tf.  geftkn  a  man's  tide  might  be  avoided;  but  if  letters  patetf 
were  given  in  evidence  whereby,  in  oottfideration  of  the  far* 
Under  of  former  letters. patent,  the  Kiafc  panin  a  putimt* 
eftate  to  the  party,  this  would  be  feftcient  proof  of  theft* 
render;  for  the  taking  of  an  eftate  by  the  fecond  lettjnim* 
tent,  is  itfclf  a  furrender  of  the  firft ;  the  fecond  letters  mwJl 
are  the  bet  proof  of  the  taking  fiich  eftate,  and  then  thtfcr- 
render  is  by  operation  and  conftru&ion  of  law* 

fatdMn*  x  So  iT  theqpeftionturiisonthefiirrenderof  * 
gyg [lmL^  which  is  denied  by  the  defendant,  and  to  prove  the  _„_ 
•  Vfent!i7o  ^TZnt>  ^  ukcs  advantage  of  the  recital  in  the  latter  (af  to 
cafe  firft  put  above)  he  (hall  be  bound  by  the  recital  of  wi 
forrender,  for  ho  rouft  take  the  whole  together*  b*  f  he 
only  relies  on  the  former  patent  which  he  prodnootj  «w3 
put  the  plaintiff  on  proving  the  fcrrender. 


Cngg  v.  So  if  letters  patent  recite  a  former  grant  to  anetbtej  mi 

w?rfolk*A  grant  of  the  oflice  to  commence  from  the  determination  tfam> 
%  '  *°**  o^  the  party  chiming  under  the  fecood  muft  produce  aMjf 
of  the  firft,  that  the  court  may  fee  that  it  is  determined!  fit 
there  can  be  no  other  proof  of  the  determination  of  the  gpMt 
than  the  grant  itfclf,  though  perhaps  iofcichcafc  if  theicuwf 
were  that  it  was  detennmed,  the  whole  recital  would  wrtefcte 
together* 

Briklfcr.asr.  2.  The  fecond  fort  of  exemplifications  are  tbofe  and*** 
foal  if  tbi  cmrt  where  the  record  is  kept,  and  fiich  «*  ff 
higher  credit  than  any  fworn  copy;  but  tbefc  can  ortly^  be  4 
records  of  that  court,  under  whole  foal  they  are 


And  the  exemplifications  of  fines  and  recoveries  under  w* 
«k,  at.  twm-ftaly  where  the  records  wer e  confumed,  has  been  admi- 

H-*"*       ted  in  evidence. 


S 
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So  has  the  exemplification  of  a  recovery  in  a  eanrt  «f  an-  Ortatr.9rmOe. 
ctent  demefne  being  old,  and  the  records  loft.  l  Mpd#  tll* 

By  ftat*  27  Eliz.  9.  the  exemplification  of  a  recovery  in  oiwe  t.cMb. 
WaUsy  or  a  county  palatine,  is  of  the  fame  validity  as  the  Hard."*, 
original  records. 

2.  Of  Copies  of  Records  not  under  Seal.' 

Theft  copies  are  of  two  forts :  1.  Sworn  copies :  2.  Office* 
copres. 

Of  each  of  thefe,  and  how  given  in  evidence. 

1.  Of  Sworn  Copies. 

Sworn  copies  are  the  copies  of  records  which,  the  witnefs 
who  produces  them  /wears  be  examined  with  the  original  \  as 
the  copy  of  a  judgment  from  Ireland^  ex.  gr.  or  from  one 
court  in  Wefindnfter-HaU  to  another. 

I.  But  the  copies  fo  admitted  muft  be  copies  of  records  BoIl.N.P,ii& 
brought  into  court  in  parchment^  and  not  of  a  judgment  (ex. 
gr.)  in  paper  figned  by  a  matter,  though  upon  fuch  judgment  - 

you  may  take  out  execution;  for  it  does  not  become  a  per- 
manent matter  till  it  be  delivered  into  court,  and  is  there 
fixed  as  a  roU  of  the  court;  for  until  it  become  fo  fixed,  it  is 
transferable,  as  not  being  a  roll  of  the  court;  of  which  only 
the  law  allows  copies,  as  they  ought  not  to  be  transferred 
from  place  to  place. 

But^L  copy  may  be  given  in  evidence  where  the  record  Is  Green*  Proufe 
bflt  without  fwearing  it  a  true  copy ;  for  the  record  is  in  (he  1  M°A**y. 
#uftody  of  the  law,  and  therefore  if  loft,  there  ought  to  be  s«Jk**fc-**- 
110  injury  to  the  parties  right;  and  confequendy  the  copy    r 
ought  to  be  admitted  without  ^rearing  to  any  examination  of 
it,  fince  there  is  nothing  with  which  it  can  be  compared;  but 
in  fiich  cafe  die  ruftrument  (honld  be  according  to  the  rule 
required  by  the  civil  law,  vetuftate  temporis  attt  judiciaria  cog- 
nition* roborata. 

As  in  ejectment  for  a  rectory,  to  which  arecuiaitt  had  pre-  *  Safe.  **;, 
fenced^  the  record  of  the  conviction  being  proved  to  have  been 
burnt,  it  was  allowed  so  be  proved  by  the  eftreats  into  the 
exchequer. 

S.p  the  copy  of  a  decree  of  tvtbe  fn  London,  has  often  been  Anon, 
given  m  evidence  without  proving  it  a  true  copy,  becaufe  tb«  x  Vcat-  *£1* . 
original  is  loft. 

So  has  a  recovery  of  lands  in  ancient  demefne,  where  the  ML 
ofrr&inal  is  loft;  but  pofleiHon  has  gone  according  to  the  re> 
-covery. 

X  As 
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l.  At  to  how  fitch  a  copy  is  to  be  given  in  evidence. 

3  Inft.  iyj.  If  a  fworn  copy  is  given  in  evidence,  it  muft  be  a  cofttf 

the  whole  record ;  for  the  precedent  or  fbMequent  words  tmf 
vary  the  fenfe  and  import  of  the  thing  produced. 

IVrLd.Hard-       As  in  thecafe  of  inquifirJons  pofl  mortem*,  and  fiich  private 

^*J»^nc-     offices  in  which  you  cannot  read  the  return  without  alfo  red- 

SmhhXon't  ode* ,fl^  f^  commiffion  $  but  in  cafes  of  more  general  concern  and*- 

ML  N.P.  228.  torietyy  as  die  minifters  return  to  the  commiffion  in  Henrjtk 

%tV%  time,  to  inquire  into  the  value  of  livings,  it  would  k 

of  ill  confequence  to  oblige  the  parties  to  take  copies  of  Ae 

whole  record,  as  the  commiffion  is  a  thing  of  fucfa  genera* 

notoriety,  that  it  requires  no  proof. 


2.  Of  Office-Copies. 

Bill  N.P.  229.  As  to  thefe  a  difference  is  to  be  obferved  between  oCca» 
copies  given  out  by  a  perfon  intruded  by  the  court  for  dat 
purpofe,  and  a  copy  given  by  an  officer  of  the  court  not  10- 
trufted  for  that  purpofe;  the  firft  are  evidence  of  themfcbts 
without  proof;  the  latter  is  not  evidence  without  proving  k 
actually  examined  >  for  every  credit  is  to  be  given  to  a  psrtj 
appointed  by  law  to  a  particular  truft  as  far  as  it  extends,  but 
not  to  others  who  are  not  fo  intruded. 

BnlL  N.P.  229.  Therefor*  the  chirograph  of  a  fine  is  evidence  of  foci  fine* 
becaufe  the  chirograpber  is  appointed  to  give  out  copies  of  the 
agreement  of  the  parties  which  are  lodged  of  record, 

Cnettkv,  But  where  At  fine  is  to  he  proved  with  proclamation*  .{as  it 


Found.  muft  be  to  bar  a  ft  ranger)  the  indorfement  of  the  fr*ctomo*m 

BriL  N  Pmo  ^  ***  cbirographer  on  the  back  of  the  chirograph,  is  notcri- 
,  '  *  *dencej  for  though  the  chirographer  is  authorized  by  the  coo- 
ff^J, ,. '  man  law  to  make  out  copies  of  the  fines  to  the  parties,  jtf 
Clayton  51.  he  is  not  appointed  hy  theJlatuUs  to  copy  the  ptrochtmations\  urn 
s  C  therefore  his  indorfement  is  not  evidence* 


BnlL  NJP.  mo>  Therefore  it  is  not  enough  to  give  in  evidence  a  copy  of 
Lmfi  Mtbe  **  Ju<^8mcnt  mough  examined  by  the  clerk  of  the  treafiflT** 
forthcr,  u  on  becaufe  it  is  no  part  of  his  office  ^  for  be  is  only  intmftel  P 
being  figned  by  keep  the  records  for  the  benefit  of  all  men's  peru&Jj  not  J*  mttt 

him,  and  not      9ut  copies  of  them. 
proved  to  DC 

in  fed*  cafe  a  So  deeds  inrolitd  hy  the  proper  officer  are  good  aviiom: 
fworn  copy  is    alitor  where  made  out  by  another  clerk  not  to  intruflei— 

m1attt£r*t*- 

molt  be  proved. 

Bull  N.P.  mo.  •  gp 


EVIDENCE.  7*9 

.<  So  of  depositions    Ftd.poftl 

So  a  rule  of  court  produced  under  the  hand  of  the  proper  a  Ld.  R*jm. 
officer  if  good  evidence,  without  proving  it  a  true  copy;  lor  745* 
it  is  an  original. 

:    And  note,  That  when  the  copy  is  evidence,  the  court  will  P«  Pratt,  C  J. 
never  order  the  original  to  be  produced,  unlefs  there  is  a  fug*  z  Stn#  3°7' 
geftion  of  a  razure  or  a  new  entry. 

.   tTherefore  where  the  plaintiff  moved  that  he  might  have  a  Brocwv.Mayor 
copy  of  the  poll,  and  that  Sir  J.  Wordy  who  had  prefided  as  ^^^gj?* 
mayor,  might  produce  the  original  at  the  trial ;  the  court  re-  ,  sua.  307. 
fufed  to  make  fuch  an  order,  as  there  was  no  foundation  for  it, 
and  the  copy  was  evidence. 

.    But  where  a  rule  was  moved  for  on  a  juftice  of  peace  to  Rex  ▼.  Smith. 
produce  an  examination  taken  before  him  at  a  trial,  it  was  '  Stim*  ***• 
granted,  as  it  was  neceflary  to  prove  the  band-writing  of  the 
fortjj  in  order  to  make  it  evidence. 


2.  HOW    EACH    MATTER  OF   RECORD   MAY  BE  GIVEN   IN 
EVIDENCE. 

I.  Of  general  acls  of  parliament,  the  printed  ftatute-book  Bull.  N.  P.  %%$. 
is  evidence;  not  that  the  printed  ftatutes  are  perfedt  and  au- 
thentic copies  of  the  records  themfelves ;  but  every  perfon  is 
fuppofed  to  know  the  law,  and  therefore  the  printed  ftatutes 
are  evidence,  becaufe  they  are  hints  of  what  is  fuppofed  to  be 
lodged  in  every  man's  mind  already. 

But  of  private  aits  of  parliament,  the  printed  ftatute-book  iWd. 
is  Hot  evidence,  though  reduced  into  the  fame  volume  with 
the  general  ftatutes;  but  the  party  ought  to  have  a  copy  compared 
with  the  parliament-roll;  for  they  cannot  be  fuppofed  to  be 
lodged  in  the  minds  of  the  people. 

However,  a  private  aft  of  parliament  in  print  that  concerns  Per  Holt,  C;  J.. 
a  whole  county,  as  the  a&  of  Bedford  Levels,  for  rebuilding  7?<»  ft£R*B.  temp. 
verton,  &c.  may  be  given  in  evidence,  without  comparing  it  qoo^J  ht  v 
*  with  the  record :  and  thefe  things  are  rather  admitted,  becaufe  skinner! 
they,  gain  fome  authority  from  being  printed  by  the  King'*  M.  7Q.VC.B. 
printer;   and  befides,  from  the  notoriety  of  the  fubje&  of  Bull.N.P.  aa6. 
them,  they  are  fuppofed  not  to  be  wholly  unknown :  and  for 
this  reafon  printed  copies  of  other  things  of  as  public  a  nature, 
Jbaye  been  admitted  in  evidence,  without  being  compared  with 
tbe  original. 

So 
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Dafa^r.  $o  the  printed  proclamation  for  a  peace  «*ft  ftdmkteif  to 

S?k*b     &  ^  rcac'*  without  being  compared  with  the  original  record  in 
a? C.  »  ftttJi.  ctoncefy^  in  order  to  prove  the  day  of  the  peace  befog  con- 
cfadedw 

la  y. Jeffcrie*.     In  this  cafe  iikMr  and  RaftaTs  ftatutes  differed ;  and  they 
i  am»4#*»      who  were  for  adhering  to  JfrAfr*  proved  that  thy  h*d  txnm*U 

him  with  tb€fortiamn*r*U\  *hc&i*f  Jn/tut  tvAc*  ikhtobt 

fufficient,  and  Kthlt  was  read 

x  A«  to  fines*  recoveries,  judgments,  writs,  and  affida- 
vit** die  law  as  to  tfaofe,  when  the  original  and  when  a  copy, 
has  been  already  delivered. 

3.  As  to  verdia$i  it  has  been  decided* 

jm**Btomu      1.  That  if  a  verdid  is  offered  in  evidence*  it  o*ght  «a-be 
p«pk.  t  A       proved  hf  tbt  nconi,  and  not  given  in  evidence  by  wttnefless 
R«d-  *  **•       that  is,  by  the  record  itfetf,  or  by  an  exemptifieation,  accord- 
ing as  the  cafe  is* 

aRoIl,Ab.68o.     But  if  the  jury  are  agreed  and  difcharged  without  giving 
fl'5.  a  verdid,  it  is  faid  that  it  fliaB  be  allowed  to  be  given  m 

evidence,  that  the  jury  were  agreed,  in  the  cafe  of  a  common 

perfon. 

Bull.  N.  P.  143.  So  a  nonfuit  with  proof  of  the  evidence,  upon  which  the 
plamtrff  was  nonfuited,  may  be  given  in  evidence  on  anedfcr 
a&ion  brought  by  the  fame  party* 

Cotton  t.  2.  The  bare  producing  of  the  pfflta  is  no  evidence  of  the 

w|Ite^•  verdi&,  without  fhowing  a  copy  of  the  final  judgment;  fcr 

1  stn.  162.      ^  Might  haye  happenC(i  tin±  ^  judgment  was  altdted,  or  a 

'  trial  granted. 


Montgomery  v.  But  this  rule  does  not  held  where  the  verdift  has  been  given 
Sn!m  vUitf  9  on  an  $"'  &r'&id  eut  if  chancttyy  becaufe  in  fiich  tafc  it  is 
gate*.  not  u^us^  to  enCer  UP  ^y  judgment;  and  the  decree  in  the 

1*11.  if.*.  234.  court  of  Chancery  is  equally  proof  that  the  terdi&  wa*  Cttif- 
fkdory,  and  ftands  In  force. 

PtrPritt,  g.j.     Bat  the  prodadion  of  the  pd/ha  is  furificiem  evidence  Ait 
1  8m.  i*a.      tf^,  was  a  frM  between  tbt  parties  ttt  orfcr  to  ffctrtidact  aa 
account  of  what  a  witnefs  fwore  at  the  trbi. 

Rez  ▼.  lies.  As  on  an  tndi&ment  for  perjury  agamfta  witfidG  ftrnte 

sitt.  London     i*  fwore  at  a  trial,  the  ftftea  is  good  etinenctf  Att  fliCtc  lift 

Co^Lort  *'  ? t^ia,,  {o2Sto  introduce  the  words  fpoken  on  which  fttrper- 

R^ond.        j^  is  affignod. 

Rez  ▼.  Minns. 

8itt.  Weft.  Tr.  2*  OS 

31  G.  3.  S.  C. 

ruled. 
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fc.    OF    PUBLIC    EVIDENCE,    NOT    RECORDS. 

Thefe  come  under  the  general  definition,  that  they  muft  be 
fuch  as  are  evidence  of  thernfclves,  and  do  not  expeft  illuf- 
tration  from  any  other  thing :  fuch  are  court-rolls  and  pro- 
ceedings in  chancery :  Of  thefe  too,  eddies  may  be  given  in 
evidence,  inafmuch  as  there  is  a  plain  coherent  proof}  for 
there  is  proof  on  oath  of  a  matter  which,  if  produced,  would 
carry  its  own  light  with  it,  and  by  confequence  would  need 
no  proof. 

Thefe  form  the  principal  heads  following:  ifr,  Proceed- 
ings in  chancery:  2.  In  the  ecclefiaftical,  and  other  inferior 
courts :  3.  Other  public  matters  in  the  nature  of  records. 


I.   OF   THE    PROCEEDINGS   IN   CHANCERY, 

Proceedings  in  chancery  are  not  records,  for  the  judgment  Bull.  N.P,  *$$. 
is  there  fecundum  aquwn  &  bonum^   and  not  fecundum  leges 
Jnglia-y  fo  that  they  are  not  the  precedents  of  juftice,  as  not 
being  memorials  of  the  laws  of  England)   which  bind  the 
chancellor  in  hi«  determinations. 

Under  this  head,  I  (hall  confider, "  ift,  The  bill :  2dly,  The 
anfwer :  3dly,  The  depofitions :  and  4thly,  The  decree. 

1.  Of  the  Bill  in  Chancery,  and  how  far  it  is 
Evidence. 

r.  The  bill  in  chancery  is  evidence  againft  the  complain*  '  Sid.  132. 
ant;  for  the  allegations  of  every  man's  bill  fliall  be  fuppofed  u  Kfaid  th^. 
true,  and  as  an  admiffion  of  the  faS;  for  it  Oull  not  be  pre-  uSEJEf '* 
fumed  that  it  was  preferred  by  the  counfel  or  folicitor  with-  Boiler  N.  P. 
out  the  parties  privity,  or  that  they  mingled  into  it  any  fads  *55*  infra-  / 
which  were  not  true:  but  in  order  to  make  it  evidence,  there 
muft  be  proceedings  on  it ;  for  if  there  were  none,  it  fhould 
rather  be  fuppofed  to  be  filed  by  a  ftrangcr  to  bar  the  party  of 
his  evidence. 

As  if  a  patron  fue  the  parfon  on  a  bond,  and  the  parfon  fiull.N.P,  ibid. 
prefer  his  bill  in  chancery  to  be  relieved,  ftating  it  to  be  a 
fimoniacal  contrail;  the  bill  and  proceedings  on  it  may  be 

{riven  in  evidence  on  an  eje&ment  to  make  void  the  parfon's 
iving. 

"  But  where  die  bill  is  a  mere  bill  of  discovery,  it  (bould 
"  fcem  that  that  would  not  be  evidtoce." 

3  C  Therefore, 
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l^rdFerrcnr.      Therefore,  on  an  iflue  dire&e^out  of  chancery,  totrytfcr 

^lc.y-  vairdity  of  a  deed,  where  one  J.  N.  was  produced  by~thede- 

*l        *9  '  fendant  to  prove  that  he  wrote  it  by  the  direction  of  bori 

Ftrrers  in  17 20,  and  to  contradict  his  evidence,  the  plaioofe 

produced  a  bill  of  chancery ,  filed  in  171c)   hy  the  defended 

which  mentioned  the  deed  \  the  court  would   not  fufFer  ittak 

read,  though  an  anfwer  had  been  put  in;  for  it  was  no  vam 

than  the  furmifes  of  cnunfel  for  the  better  difcovery  «f  Ac 

title :  but  in  all  cafes  where  the  matter  is  Jl a  ted  by  the  biff ast 

Bull  N.P.  %&*faft,  on  which  the  plain  riff  founds  his  prayer   for  relict  it 

will  be  admitted  in  evidence,  and  will  amount  to  proof  of  a 

confeftiou. 


2.  Of  the  Anfwer  in  Chancery,  and  how  far  it  k 
Evidence. 

I.  If  the  bill  be  evidence  again  ft  the  complainant,  mcfe 
more  is  the  anfwer  againft  the  defendant,  becaufe  it  is  gpeo 
in  on  oath. 

1  Vent.  70.  But  an  infant's  anfwtr  by  his  guardian  fhall  never  be  adnuc- 

KggleftoDT.      fed  a$  evidence  againft  him  on  atrkrf  at  law;  for  the  law  ta 

.^y  %  that  tendernefs  for  the  affairs  of  infants,  that  it  will  ootfafer 

fufFer  them  to  be  prejudiced  by  the  guardian's  oath:  folk 

anfwer  of  a  tru/lee  can  in  no  caufe  be  admitted  as  evidence 

againft  his  cejluique  truft. 

Ford  ▼.  Grey.        So  though  an  anfwer  is  evidence  againft  the  party  himfctf* 
SaIk*^6,         it  is  none  againft  his  alienee. 

2.  But  in  giving  an  anfwer  in  evidence,  if  it  is  read  as  At 

confeffion  of  a  party,  it  muft  be  taken  altogether y  end  m*  tkot 

part  only  be  read  which  makes  tgainjl  the  party  tvbofi?  anfwer  it 

is\  for  the  anfwer  is  read  as  the  fenfe  of  the  party  hfmfelf;  awl 

Earl  of  Bath  t.  if  you  take  it  in  this  manner,  you  muft  take  it  entire  md 

B\?°5fc*'         unbroken:  therefore,  if  upon  exceptions  taken,  a  fec&mdawfaff 

1  Sid!  418°        bas  been  putt  in,  the  defendant  may  infift  to  have  thai  read  *>  . 

explain  what  he  fwore  in  the  firft  anfwer. 

"  But  though  the  whole  of  an  anfwer  muft  be  read 
u  it  is  produced  as  evidence,  yet  it  does  not  of  courfe 
"  that  part  evidence  for  the  p»rty  who  made  it,  which  is 
a  his  own  favour ;  for  he  (hall  b?  called  on  to  prove  the  al 
u  gations  which  he  (o  makes  in  many  in  trances.** 


Per  Towper,         As  where  a  bill  was  filed  bv  creditors  againft  an  _____ 
ch.  to  have  an  account  of  the  teftator's  perfonal  eftate,  die  %— 

Sin  1npXs°7'  Cutor  **  forth  by  his  anfwer>  that  he  h*d  rec«v«*  from  ck 
*237' teftator  1100L  which  had  been  left  in  his  hands;    that  m 

3  fettling 
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fettling  accounts  with  the  teftator,  he  gave  the  teftator  a  bond 
for  ioool.  and  that  fhe  100I.  remaining  was  given  to  him  for 
his  trouble,  in  the  teftator's  bufinefs,  and  there  was  no  other 
evidence  refpefting  this  i  ool. ;  it  was  infifted  for  the  executor, 
•hat  the  anfwer  muft  be  taken  together,  and  that  it  fhould  be 
allowed  to  difcharge  him,  fince  there  was  the  fame  rule  in 
equity  as  at  law ;  but  it  was  anfwered  and  refolved,  that  when  / 

an  anfwer  was  put  in  iflue,  whatever  was  confeffed  and  admitted 
need  not  be  proved;  but  that  it  behoved  the  defendant  to  make  out 
by  proofs  whatever  was  in  ft  fled  on  by  him  by  way  of  avoidance ; 
but  that  was  under  this  diftin&ion,  that  where  the  defendant 
admitted  a  fait,  and  infifted  on  a  diftinft  facl  by  way  of  avoid- 
ance, that  he  ought  to  prove  that  matter  of  defence ;  for  per- 
haps he  admitted  the  fo3t  out  of  apprehenfion  that  it  might 
be  proved,  and  therefore  fuch  admittance  ought  not  to  profit 
him,  fo  far  as  to  pafs  for  truth,  whatever  he  fays  in  avoidance  : 
but  if  it  had  been  one  fad  (as  if  the  defendant  had  faid  the 
teftator  had  given  him  iool.)  it  ought  to  have  been  allowed, 
unlets  difprovcd  by  the  plaintiff,  becaufc  nothing  of  the  fa£t 
charged  is  admitted,  and  the  plaintiff  may  difprove  the  fad 
if  he  can. 

w  But  where  an  anfwer  is  produced  in  evidence  on  a  colla- 
<c  terai  matter,  not  as  dired  proof  of  the  ifliie,  it  may  be 
41  partially  read  in  evidence." 

As  where  a  witnefs  was  produced  refpeding  the  title  to  Sparrin  ▼  Drax. 
certain  lands,   and  to  prove  him  incompetent,   an  anfwer  in  M.  *7  Car.  a. 
chancery  was  produced,  in  which  the  witnefs  fwore  that  he  B^  £  p^\g. 
bad  an  annuity  out  of  the  land  in  queftion  :  Serjeant  Maynard 
infilled  upon  having  the  whole  anfwer  read  through ;  but  the 
court  refufed  it,  as  it  was  only  produced  to  prove  the  witnefs 
incompetent)  not  to  prove  the  ifliie. 

3.  u  So  an  anfwer  is  no  evidence  for  the  party  in  a  court  of  BulL  N.  P.  138 . 
**  law,  unlefsfo  ordered  by  the  court  of  chancery  in  the  cafe  of  an 
**  ijfut  dire&ed  out  of  it,  or  unlefs  the  other  party  have  made  it 
44  evidence  by  producing  it  firjl" 

As  where  in  an  iffue  out  of  chancery,  to  try  the  terms  of  Bourn  ▼  sir 
an  agreement  which  was  witneffed  by  one  witnefs :  he  being  Thomas  whit- 
dead  before  the  trial,  the  plaintiff  was  under  the  neceflity  of™QTt*  •*  SaloP' 
producing  a  bill  and  anfwer  in  the  caufe,  in  order  to  make  the  b£Sl  n.  P>  2,%m 
wrtnefs's  depofitions  evidence ;  by  that  means  he  made  the  defen- 
dant's anfwer  evidence;  which  was  accordingly  read  for  him. 

-.4,  Voluntary  affidavits  are  of  the  fame  nature  nearly  as  an-  Ball.  N.P.*38. 
Jwere  in  chancery,  and  may  be  given  in  evidence  againft  the 
perfon  who  has 'made  them ;  but  there  is  this  difference : 

3C2  That 


754  EVIDENCE. 

Bull.  N.P.  238.  Thai  an  anfiver  which  is  the  defence  to  a  charge  in  a  court 
of  juftice,  where  the  defence  is  on  oath,  Jhaii  be  frefumed  to 
befimm,  as  it  is  proved  by  {hewing  the  biH  and  anfwer. 

Smith  v.  But  a  voluntary  affidavit  which  is  no  part  of  any  catife  dc- 

G^f^•  pending  in  court  (as  an  affidavit  that  there  were  no  in  cum - 

3  5  *       b ranees,  ex.gr,)  muji  be  preyed  to  be  favor n\  for  proving  it 

Jijned  by  the  party,  the  proof  goes  no  further  than  to  fupport 

it  as  a  tetter  or  note;  and  asfucb  it  may  be  given  in  evidence 

without  more  proof. 

Bull.  N.  P.  ibid.  Another  difference  is  that  tin  copy  of  an  anfwer  may  be 
given  in  evidence,  but  the  copy  of  a  voluntary  affidavit  can- 
not ;  and  the  rcafon  is,  that  the  anfwer  is  an  allegation  in  a 
court  of  juftice,  and  being  a  matter  of  public  credit,  the 
copy  of  it  may  be  given  in  evidence;  but  a  voluntary  aJlda- 
vit  has  no  relation  to  a  court  of  juftice,  is  a  private  matter, 
and  not  of  public  credit;  and  the  affidavit  muft  therefore  be 
produced  itfelf  as  the  beft  evidence;  befidrs,  it  muft  be 
proved  to  be  fworn,  which  it  cannot  be  unlefs  it  is  produced. 


Chambers  v.  Therefore  where  in- an  adtion  for  malicious  profecution,  the 

Robitiibu.         plaintiff  offered  in  evidence  to  encreafe  the  damages,  an  of- 

Buil*^  !a'      fice-copy  of  an  affidavit  made  by  the  defendant  in  chancery, 

u  •       •  *39«  Qf  hjs  (,e;ng  worth  2500I.  Lord  Raymtnd  would  not  let  it  be 

read;  and  the  plaintiff  was  obliged  to  fend  for  the  original  into 

chancery. 

"  But  in  feme  cafes  a  copy  of  an  anfwer  is  not  evidence} 
"  as  in  the  cafe  of  an  indictment  for  perjury  on  it,  though  in 
u  all  civil  cafes  it  is." 

Bull.  N.P.  S39.  For  on  an  indictment  for  perjuryj  though  a  copy  may  be 
offered  to,  and  fufficient  to  warrant  the  grand  jury  to  find  the 
bill,  vet  on  the  trial  the  original  mwft  be  produced,  and  pofitivc 
proof  given  that  the  defendant  was  fworn  to  it. 

Annn.  But  proof  that  a  perfon  calling  himfelf  T.  8.  was  fworn, 

3  Mod  116.  and  that  he  figned  the  anfwer,  and  proof  by  another  witnefs 
of  the  hand-writing,  would  be  fufficient. 

Rex  ▼.  John  So  on  an  indictment  for  perjury,  an  objection  was  taken 

M2rril"     *      "  That  there  wa8  no  Proe>f  *>&***!  °f  *&*  *i**iitj  of  the  fe+jm 
2  Burr.  11S9.   wfajfan  ^  nor  fven  proof  1^  afyptrfa  M  allfimre\f:a 

,;  Lord  Manifold  ruled  at  the  trial,  That  proof  of  tfie  defen- 
dant's hand-writing,  and  proof  that  the  matter's  hand-writing 
fubferibed  to  the  jurat  was  his,  as  being  fworn  before  fain, 
was  proof  fufficient  that  the  defendant  was  the  Artie  peribe, 
and  that  he  fwore  it. 

And 
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And  in  the  laft  cafe,  Ld.  Mansfield  mentioned  that  the 
rcafon  of  the  order  of  the  court  of  chancery  "  That  all  de- 
fendants (hould  fign  their  aufwers,"  was  with  a  view  to  the 
more  csfy  difcovery  of  perjuries  in  anfwers :  and  as  to  the 
Jwearing,  that  it  was  fufficient  proof  of  the  a&ual  f wearing 
by  the  perfon  charged,  to  produce  the  jurat  attejhd  by  the  proper 
officer,  u  leaft  fufficient  to  put  the  defendant  upon  proving 
that  he  was  perfojiated.   .  ; 

But  no  return  of  commiffioners  (or  of  a  matter  in  chancery)  Bull.  N  P.  239. 
of  the  parties  f Wearing  will  be  fuiticjenr,  without  fome  proof 
of  the  identity  of  the  perfon. 


3«  Of  Depofitions,  and  how  far  they  are  Evidence. 

1.  The  courfe  of  proceedings  at  law  being  only  by  viva  Godb.  126. 
vote  teftimony,  depofitions  are  only  admiffible  where  the  witnefs  Fry  y.  Vood. 
who  made  them  is  dead,  or  cannot  be  procured ;  for  till  then  l  Att-  445* 
they  are  not  the  beft  evidence- the  nature  of  the  thing  is  ca- 
pable of. 

u  Therefore,  in  order  to  make  depositions  evidence  at  law, 
'*  it  is  neceffary  to  fhew  that  the  witnefs  was  dead,  or  could 
<*  not  be  procured." 

As  where  on  the  trial  of  an  iflue  out  of  the  court  of  ex-  Bcnfon  ▼. olive 
chequer,  the  depofitions  pf  a  witnefs,  taken  fifcy  years  before,  a  Stra.  920. ' 
were  offered  in  evidence,  but  without  any  evidence  offered  that 
be  was  dead,  the  party  relying  on  the  preemption  from  length 
of  time,  which  would  entitle  a  deed  of  that  date  to  be  read : 
but  the  Chief  Baron  refufed  to  admit  it,  though  he  added,  that 
bad  proper  fearch  been  made  and  enquiry  after  the  witnefs,  that 
he  would  have  admitted  the  evidence  after  fuch  a  length  of 
time. 

2.  Depofitions  may  be  read  in  evidence  where  the  witnefs  Bull.  N. P.  339. 
has  been  fought  fir  and  cannot  be  ftund;  for  then  he  is  in  the 

fame  circumftances  as  to  the  party  who  is  to  ufe  him,  as  if  he 
was  dead. 

3.  Where  it  is  proved  that  a  witnefs  was  fubpoena'd,  and  N>id. 
feB  fick  by  the  way,  his  depofitions  are  evidence;  for  then  it 

is  the  beft  evidence  that  can  be  had,  and  anfwers  what  the  law 
requires, 

4.  "  Though  a  witnefs  was  uninterefted  when  his  depofi- 
"  tions  were  made,  if  when  called  upon  to  give  h'm  evidence 
"  he  is  interested,  he  can  neither  be  heard,  aot  are  his  depo~ 
"  fitions  admiffible." 

For 
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Baker  v.  Lord 
Fairfax. 
I  Stra.  io I. 
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For  where  in  an  tfliie  out  of  Chancery^  one  of  the  witadb 
after  his  depofltions  taken  became  intereftcd,  and  confeffiagk 
on  a  voire  dirt  was  rejected;  upon  which  it  was  moved  to 
read  his  depofltions  as  if  he  were  dead ;  but  the  court  re- 
fufed. 


Tilley^tafe. 
x  Salk.  486. 


So  where  depofltions  had  been  taken  in  perfetmam  ret  as 
moriam,  and  the  witnefs  who  made  them  afterwards  becase 
heir  to  the  lands,  and  he  was  now  a  party  to  the  fuit  in  ejeft- 
ment,  it  was  held  clearly,  That  thefe  depofltions  were  ioad- 
miffible  evidence ;  for  the  intent  of  taking  the  deposition  b 
only  to  perpetuate  the  teftimony  of  tbi  witnefs  in  cafe  of  bk 
death. 


Rnftrworth  ▼. 
Counteft  of 
Pembroke. 
Hard.  47ft. 


Aid. 


5.  A  depofition  cannot  be  given  in  evidence  againft  any 
perfon-who  was  not  a  party  to  the  fuit,  as  it  is  a  matter  of 
juftice  that  the  party  (hould  have  the  privilege  of  crofe-en- 
mming  him :  Therefore  depofltions  in  Chancery  flialJ  never  be 
given  in  evidence  on  an  indictment  or  information,  for  ia 
thefe  the  King  is  a  party,  which  he  was  not  to  tie  aril 
fuit. 

Neither  can  thefe  depofltions  be  rc*dfer  a  ftremger  ageajt 
a  party  to  the  fuit  \  for  as  they  could  not  be  given  in  evidence 
againjl  fucbJtrangeT)  neither  (hall  they  be  given  in  evidence 
for  hinu 

Nor  for  a  ftranger  to  the  fuit  againft  a  purchaser  under  At 
party. 

As  in  the  cafe  of  a  bill  filed  by  feveral  commoners,  for  their 
common  which  is  decreed. 

But  to  this  rule  there  are  feme  exceptions. 

Bull, N.  P.  439.      I*  In  the  cafe  of  cuftoms  and  toils.  - 

Bull.  N.P.  440.  2.  In  all  cafes  where  hearfay  and  reputation  are  oxidau* 
depofltions  in  any  caufe  are  evidence :  for  what  a  wicnefs  wfeo 
is  dead  has  fworn  in  a  court  of  juftice,  is  of  more  credit  ta» 
what  another  perfon  fwears  he  has  heard  him  lay. 


Stanley  v. 
Hird.  as. 


Sparrin  v.  Drax. 
Mic.  47,  Cafa. 
Bull.  N.P.  240. 

PcrLd.Kenyon. 
4  Term  Rep. 
290. 

iChan.Caf  73. 
Sir  Martyn 
Nowcl's  cafe. 
I  Kcb.  146. 


3.  So  where  a  witnefs  in  a  caufe  fwears  to  any  fed,  what 
that  witnefs  has  fworn  in  depofltions  in  another  caufe,  ftafi  be 

admitted  to  contradict  him.  ' 

4.  So  in  chancery  it  is  the  ufual  pradice  to  read  depofltko 
taken  in  #ne  caufe  as  evidence  in  another,  faving  all  juft  a- 
ceptions— as  that  they  are  between  other  parties. 

fcTo 
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6.  To  make  depositions  evidence,  they  fhould  regularly  be  Howard  v. 
taken  upon  bill  and  anfwer*  which  are  proved  to  have  been  fil-  Tl"c»ain. 
«d.  4  Mod*  X46' 

And  it  fhall  be  fufficient  proof  that  they  were  fo,  by  the  5  Mod.  an. 
fix  clerk's  book,  mentioning  them  in  the  inrollment  of  the 
decree,  though  then  loft. 

This  is  where  the  depofitions  are  not  of  a  very  ancient  Hob.  in. 
date,  for  formerly  they  did  not  inroll  the  bill  and  anfwer,  and  Bull.  N.  P. 
therefore  ancient  depofitions  may  be  given. in  evidence^  without  2*°' 
proof  of  the  bill  and  a njwer  \  ,fo  depofitions  taken  by  the  com- 
mand of  Q^  £//z.  upon  petition,  without  bill  or  anfwer,  were 
on  foiemn  hearing  in  chancery  allowed  to  be  read. 

But  though  proof  of  the  bill  and  anfwer  is  neceflary,  in 
order  to  make  the  depofitions  evidence,  yet  this  is  to  be  taken 
with  fome  reftri&ion. 

•  cc  For  if  a  bill  is  filed,  if  the  defendant  /lands  out  to  a  con-  Howard  v. 

<c  tempts  depofitions  taken  are  evidence,  for  then  it  is  the  party's  Tremain, 

"  own  fault  that  he  did  not  crofs-examine  the  witnefles:  but  i*£jj*  I4r 

•c  depofitions  taken  before  anfwer  put  in,  are  not  admitted  to  «*      **?**• 

"  be  read,, unlefs  the  defendant  appears  to  be  in  contempt) 

44  for  if  there  does  not  appear  to  be  a  caufe  depending,  the 

<&  depofitions  are  considered  as  mere  voluntary  affidavits/' 

*  Therefore,  where  a  bill  was  filed  by  the  devifee,  to  perpe-  Howard  v. 
tuate  the  teftirnony  of  witnefles;  the  defendant,  the  heir  at  Tremame. 
law,  ftood  in  contempt,  and  would  not  anfwer,  and  thereupon  *  fj^  *7|' 
the  plaintiff  had  a  commiffion,  and  examined  the  witnefles  to  s.  cT*'  3  *' 
the  matter  of  his  bill,  de  bene  effe\  the  defendant  joined  in  the 
commiffion,  and  crofs- examined  fome  of  the  witnefles :  before, 
however,  he  put  in  his  anfwer,  fome  of  the  witnefles  died, 
Thefe  depofitions  were  held  to  be  good  evidence,  as  other- 
wife  the  devifee  might  lofe  the  benefit  of  their  teftirnony,  as 
the  heir  would  not  anfwer  the  bill  nor  call  the  devifc  in  ques- 
tion, till  after  the  witnefles  were  dead. 

But  if  the  depofitions  of  witnefles  are  taken  de  bene  ejey ▼. 

before  the  coming  in  of  the  defendant's  anfwer,  the  defendant  Brown  &  alt. 
not  being  in  contempt^  fuch  depofitions  are  not  evidence,  be-  ard-3,5- 
caufe  the  oppofite  party  had  not  the  benefit  of  crofs- examina- 
tion ;  and  the  rule  of  the  common  law  is  ft  rid,  that  no  evi»» 
,  dence  (bailee  admitted,  but  what  is  or  might  have  been  un- 
der the  examination  of  both  parties:  but  perhaps  in  chancery, 
on  fpecial  motion,  it  might  be  ordered  to  be  read* 


In 
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<f  1a  aH  other  cafes  it  feems  that  proof  rnuft  be  grroi  of 
'5  jtbe  bill  and  amVer;  that  is,  proof  that  a  caufe  was  regs- 
c<  larly  before  the  court  of  Chancery,  upon  which  the  depot 
"  tions  were  taken." 

Backhoufc  v.  Fp*"  if  *  caufe  be  difmiffcd  for  irregularity  of  the  complaint, 
Middleton.  the  depofitions  made  in  it  can  never  be  read,  for  there  was  no 
i  Ch.  Caf.  175.  caufe  regularly  before  the  court  but  where  the  bill  is  difmhfed, 
i^dRzym^]e  becaufe  the  matter  is  not  proper  for  equity  to  decree  on;  yet 
735.  depofitions  on  the  facts  in  the  caufe  may  be  read  afterwards  n 

Per  Holt.         a  new  caufe  between  the  parties. 
ft  Jones  164. 

4.  Of  the  Decree,  ajid  bow  far  it  is  Evidence 


ft  Mod.  131. 
Trowel  ▼. 

Caftle. 

I  Keb.  ai. 


Ibid. 


A  decree  jn  Chancery,  or  the  exchequer,  mav  be  given  n 
evidence  between  the  i*me  parties,  or  any  ekimtng  uader 
them;  for  their  judgments  muft  be  of  authority  in  thofcca&s 
where  the  law  gives  them  jurifdidtion;  and  it  would  be  abfard 
not  to  fuffer  what  is  done  by  virtue  of  that  jurtfdi&ioa  to  be 
full  prpof. 

So  a  decretal  order  iq  paper  with  proof  of  the  bill  and  n- 
fwer,  or  if  they  are  recited  in  the  order,  is  good  evidence, 


Bull.  N.  P. 
*44-  ' 


Clews  *. 
Bathurfl. 
ft  Stra.  960. 


2.  Of   THE    PROCEEDINGS    IN    THE   ECCLESIASTICAL 
AND    OTHER    INFERIOR     COURTS. 

i ft,  How  far  they  are  evidence:  ad,  How  they  arc  gptoi 

in  evidence. 

I  "  With  refpject  to  thefe  matters,  it  is  in  general  to  beob- 
lt  ferved,  That  wherever  any  court,  eccleiiaftical  or  ci«i| 
"  poflefles  a  competent  jurisdiction,  the  decree,  fentence,  or 
€C  judgment  of  that  court  is  conclulive  evidence  of  that  mt- 
<(  ter  whenever  it  arifes  collaterally  in  queftion  in  any  otfrer 
cc  court  of  juftice  in  the  kingdom/' 

Therefore,  where  the  action  was  for  malicioufly  procuring 
the  plaintiff  *s  wife  to  exhibit  articles  of  the  peace  agaimfi  £0, 
and  fir  living  with  her  in  adultery,  the  plaintiff  proved  Ac 
marriage  by  a  parfon  and. a  woman;  to  encounter  which  tbt 
defendant  produced  a  fentence  of  the  confiftory  court  of  1-- 
don,  in  a  caufe  of  jactitation  pf  marriage,  brought  by  the  i  :- 
pofed  wife  againft  the  plaintiff,  wherein  fhe  was  decreed  b$ 
from  all  contract,  and  perpetual  ulence  impofed  on  the  pb  - 
tiif.  This  was  ruled  by  Lord  Hardwicke,  Ch.  J*ft*  to  : 
conclufive  evidence;  and  the  plaintiff  was  nonfuited. 


So 
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So  where  jtbe  a&ioo  was  on  a  cqptr  a£i  of  marriage^  and  the  tbCpfta  v.  vwu. 
4ef«odant  pleaded  no*  fiffompfo  :  On  the  trials  the  defendant  R*  al»  *  ***** 
offered  in  evidence  a  tejuenceof  the  fpirituai  court  in  a  caufe 
of  contract,  againft  which  the  judge  had  pronounced  fcntcnce, 
and  declared  Mrs.  Villa  Real  free  from  all  contratii.  The 
judge  ruled  this  to  be  conclufive  evidence  againft  the  plaintiff, 
who  was  therefore  non-fuited. 

And  k  was  afterwards  ruled  in  this  cafe,  that  the  (entence  Prudam  v. 
Was  fo  conclufive,  that  the  judge  would  no*  admit  evidence  Phillips,  M.  n 
fif  fraud,  or  colluficn  in  obtaining  it.  Geo.  a.  ibid,  m 

0  margin. 

So  in  an  aftipn  of  trover  for  goods,  judgment  of  condem-  Ekins  ▼.  Smith. 
nation  in'  the  court  of  exchequer  in  an  information  would  be  s*  Th.  Raym, 
conclufive.  ^36. 

a.  "  But  in  order  to  make  the  feotence  of  fuch  court  con- 
*4  clufive  evidence,  the-  quefiion  muft  have  come  fareclly  before 
44  tkentj  and  not  collaterally;  nor  ijiall  the  fentemee  be  allow- 
44  ed  to  prove  another  matter  collaterally." 

Therefore,  if  in  an  information  againft  A.  B.  iflue  is  taken  Bull.  N.  P.  144. 
on  the  fs&>  whether  on  fuch  a  year  T.  &  was  mayor,  and  it  is 
found  that  he  was  not;  if  another  information  is  Hied  againft 
C.  Z>.  and  that  the  fame  iflue  joined,  the  finding  and  judgment 
m  th*  laft  cafe  is  not  evidence  in  this. 

So  where  in  trover  for  goods,  upon  evidence,  the  plaintilF  Blackham'scafi^ 
having  proved  his  poffeffion,  and  the  taking  of  them  by  the  de-  *  Ssdk*  %90m 
fendant,  the  defendant  fhewed  that  the  goods  belonged  to  one 
Jane  Blackham^  to  whom  he  had  adminijlered :  The  plaintiff 
then  proved,  that  fome  days  previous  to  her  death,  that  (he  bad 
been  married  to  him  j  it  was  then  infifted  for  the  defendant, 
that  the  fpirituai  court  had  determined  the  right  to  be  in  the  de- 
fendant, for  they  could  not  have  granted  adminiftration  to  him 
but  upon  fuppofing  that  there  was  no  marriage,  and  that  this 
fentence  being  on  a  matter  within  their  jurifdi&ion,  was  con- 
clufive: Bat  per  Holt)  Their  fentence  is  conclufive  where  it 
has  been  diredlly  decided,  fuch  cannot  be  contradi&cd  by  evi- 
dence ;  but  it  is  ntherwife  where  a  collateral  matter  is  to  he  in- 
ferred from  the  fentence;  fuch  may  be  examined  on  evidence. 

So  where  in  dower  the  defendant  pleaded  ne  unques  accouple  Rohint  w.  \ 

in  loyal  matrimonies   the  plaintiff  replied,    that  Sir  IVilliam  Cmtchley.  j 

Wolfey  had  exhibited  a  libel  in  the  ecclefiaftical  court,  charg-  a  war"  "*•  j 

ing  her  with  having  committed  adultery  with  John  Robins^  and  ! 

praying  a  divorce;  that  to  that  libel  {he  pleaded  that  file  was  I 

the  wife  of  Robins^  and  not  of  Sir  TV.  Wolfey  \  that  before  the 
caufe  was  heard  Robins  died,  but  that  afterwards  the  caufe  was 
heard,  and  the  court  decreed,    That  (he  had  been  lawfully 

married 
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s.  P.  Duchci»  married  to  Robins :  This  was  on  demurrer  held  to  be  a  had 
caf*  nd!^on  ^ea>  *or  tJie  ^entence  might  be  by  coUufion  j  it  was  a  detw- 
an  indi&mcnt  ni i nation  to  bind  the  right  of  land,  to  which  the  defendants 
for  polygamy,  nor  their  anceftors  had  not  been  parties;  befides,  the  onlr 
Leach  Cr.  Caf.  mode  of  trying  the  validity  of  a  marriage  is  by  the  bilbop's 
m8#  certificate. 

"  In  this  cafe  it  is  obfervable,  that  the  point  to  be  afcertam* 
"  ed,  was  the  marriage  of  the  plaintiff  with  yabn  ./Mum, 
u  that  that  was  not  die  direct  queftion  before  the  fpintual 
c<  court,  which  was  on  the  adultery ;  therefore,  die  queftioa 
"  was  only  collaterally  decided,  and  therefore  could  not  be 
u  conclufive :  but  it  is  there  faid,  That  if  it  had  come  diieft- 
"  ly  in  queftion  on  the  biihop's  certificate,  that  that  would  be 
"  conclufive." 

Oof*  ▼.  Salter.       3.  But  the  fentence  of  the  ecclefiaftical  court,  in  order  to 
3  Term  Rep.     be  decifive,   muft  be  pofitive  afcertaining  the  right:   For 
39#  where  in  cafe  for  difturbing  the  plaintiff  in  a  pew,  it  appeared 

that  upon  a  libel  in  the  confiftorial  court,  the  court  bad  adjudg- 
ed the  right  to  be  in  the  plaintiff;  but  that  on  an  appeal  to 
the  arches,  that  court  had  reverted  the  firmer  [entente  :  it  was 
held,  That  this  was  not  conclufive  evidence  for  the  defendant. 


Bull.  N.  P.  245.  Therefore  in  dower,  if  the  defendant  plead  ne  unques  accos- 
K  pit)  &c.  and  the  bifliop  certifies  on  this  iffue  that  the  parties 
are  married,  and  fuch  certificate  be  in  rolled,  and  judgment  gi- 
ven for  the  demandant  thereon :  In  the  like  aclion  againft  mo- 
ther tenant,  the  defendant  will  be  concluded  from  pleading  in  tm 
like  plea,  for  the  matter  having  been  ex  dtreclo  determined  be- 
tween the  parties,  fo  that  it  can  never  be  again  controverted 
by  them,  the  record  is  conclufive  evidence  of  fuchfa3  againfioB 
the  world. 

Saloncci  v.  4-  "  And  courts  take  the  fame  notice  of  the  adjudications  of 

Johnjbn,  ante    "  foreign  courts  in  matters  of  which  they  have  conuiance, 

145.  u  and  Hold  the  fentences  of  fuch  courts  conclufive  evidence; 

c<  nor  will  the  courts  here  examine  into  the  grounds  of  their 

"  deciiion,  if  the  matter  appears  to  be  within  their  jurifific- 

"  tion." 

%  Show.  13a.  .As  in  an  action  on  a  policy  of  infurance,  with  a  warrant? 

Barzillay  v.  that  the  {hip  was  Swedijhy  a  fentence  of  the  French  court  of  M- 

LCW"      s  p  "^^tyi  condemning  the  fhip  as  Englijh  property,  was  held  to 

ante  145.   .    .  ^  conclufive  evidence. 

Burton  v.  5.  «  But  in  order  to  make  the  proceedings  in  the  inferior 

Fitzgerald.        cc  C0Urts  conclufive  evidence,  fuch  courts  (hould  have  complete 
tra.  107  .    u  jurjjji;fljgn  0f  t|je  ^de  matter  which  is  the  object  of  tbe 
«  caufe." 

«-  There- 
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u  Thcrcft  re,  if  the  fuit  is  in  the  ecclcfiaftical  court,  if  it 
14  19  n  ixed  w  ith  any  matter  cf  temporal  cognizance,  there  the 
€c  fentence  is  not  concluiive  evidence."  ^ 

Therefore,  if  a  man  devife  lands,  the  probate  of  the  will  in  1  Roll.  Ab.  678. 
the  fpiiitual  court  cannot  be  given  in  evidence;  for  all  the  pro-  DuU«  N- p-  *45- 
ctedings  there  as  far  as'r  elate  to  land  are  coram  nan  jvdice :  For 
having  no  authority  to  authenticate  any  fuch  devife,  a  copy  of 
a  will  under  their  feals  is  no  evidence  of  a  true  copy. 

But  tjie  probate  of  the  wiUofperfonaleflate  is  good  evidence, 
becaufe  they  have  the  cuftody  of  all  .wills  that  concern  per- 
fonal  eftate,  and  they  are  the  records  of  that  court,  and  there- 
fore a  copy  ©f  them  under  the  feal  of  the  court  muft  be  good 
evidence ;  and  this  is  ftill  the  more  reafonahle,  becaufe  it  is 
the  ufe  of  the  court  to  preferve  the  original  will,  and  only 
give  back  to  the  party  copies  of  it  under  the  feal  of  the 
court. 

But  to  this  are  the  following  exceptions : 

1.  "  Where  the  party  who  wants  to  ufe  the  will  of  lands  in 
44  evidence  cannot  procure  it,  in  fuch  cafe  the  ledger-book  is 
44  evidence." 

As  where  in  an  avowry  for  a  rent-charge  the  avowant  could  An°n- 
not  produce  the  will  under  which  he  claimed,  as  it  belonged  to  ^ *"?•  ***• 
the  devifee  of  the  land,  who  was  the  plaintiff  in  the  a&ion :  in 
fuch  cafe  it  was  held  admiffible  evidence,    and  furacient  to 
charge  the  plaintiff  to  produce  the  ordinary's  regifter  of  the 
will,  and  to  prove  former  payments. 

Sed  queere,  If  according  to  modern  pradice  the  plaintiff* 
fhould  not  have  had  notice  to  produce  it  ?• 

2.  "  Where  a  will  of  lands  is  wanting  to  prove  a  collateral 
44  matter,  as  a  defcent,  ex.  gr.  in  fuch  cafe  the  ledger-rbook 
44  of  the  ordinary  is  evidence." 

As  if  it  was  neqeflary  to  prove  the  relation  of  father  and  Dike  ▼.  Polhill. 
fon,  in  fuch  cafe  the  ledger-book  would  be  evidence:  for  the  LiRaym.  744. 
ledger-book  is  not  merely  a  copy,  but  is  a  roll  of  the  court ; 
and  though  the  law  does  not  allow- thefe  rofls  to  prove  a  devife  Pe%t-It  v  Pcttjt 
of  lands,  yet  when  the  will  is  only  to  prove  a  relation,  in  fuch  i7oi. 
cafe  the  rolls  of  the  fpi ritual  court  that  has  authority  to  inroll  Bull.  N.  P.  246. 
all  wills,  are  fufficient  proof  of  fuch  tcitamenr. 

But  a  copy  of  the  ledger-book  \s  not  evidence.  Bull.  N.  P.  246. 

6.  On  this  head  it  is  further  to  be  obferved, 

"That 


7$2 


Hutcfainfon't 
cafe.  temp. 
Car.  a  quot. 
Show.  6. 


Bull.  N.  P. 
H5- 
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u  That  where  any  inferior  or  other  court  b*s  coaakte 
"  jurifdi&ion,  and  that  their  femeace,  decree,  or  judgara 
u  is  final,  fuch  decree^  Jentencey  or  judgment  JbaU  ie  cmck- 
"  Jive  and  final  in  any  other  court  of  concurrent  juripii&im? 

Therefore,  where  the  defendant  having  killed  a  mania 
Spainy  was  there  profecuted,  tried,  and  acquitted,  and  after- 
wards was  indi&ed  here,  it  was  held,  That  he  might  pkai 
that  acquittal  in  Spain  in  barf  becaufe  'the  final  deteraint- 
tion  of  a  court  of  competent  jurifdi&ion,  is  conclude  to  a& 
courts  of  concurrent  juiifdidion. 


Boyle  v.  Boyle. 
3  Mod.  1 64. 


Lord  Howard 
v.  Lady  Inchi- 
quin.  1700. 
Bull.  N.  P. 
a85. 


Thurfton  v. 
Slatford. 
SaJk.  aS* 


So,  as  before-mentioned,  in  cafes  of  Dawery 


which 


the  bi&op  has  once  certified  marriage,  that  £hati  in  ewry 
other  cafe  be  conclufive,  becaufe  that  is  the  proper  jar£ 
di&ion  by  which  it  is  tried. 

"  But  this  rule  is  confined  to  cafes  of  concurrent  jarif- 
"  diftion  only." 

For  though  a  conviction  in  a  court  of  criminal  juriiftEtioa 
is  conclufive  evidence  of  the  4a&  in  a  court  of  civil  jartf- 
didion,  yet  an  acquittal  is  n$  proof  of  the  contrary  1  as  if  the 
father  was  convi&ed  on  an  indictment  for  having  two  wires; 
this  Would  be  conclufive  evidence  in  ejectment,  where  the 
validity  of  the  fecond  marriage  was  dictated :  Bat  as  ac- 
quittal would  not  prevent  the  party  from  giving  evidence 
of  the  former  marriage  fo  as  to  bar  the  iffue  of  the  feooad, 
for  an  acquittal  afcertains  no  fad  ^s  a  convidion  does;  aor 
would  a  conviction  be  conclufive  fo  as  to  bar  the  party  ia  a 
writ  of  dower,  or  in  an  appeal  where  the  legality  of  thcaar- 
riage  comes  in  queftion :  however,  it  would  be  evidence  be- 
fore the  bithop  on  the  iuueof  neunquet  accouple\  tor  though 
the  fact  of  the  marriage  be  not  condufive  evidence  of  tae  le- 
gality of  it,  yet  it  is  prima  facie  a  proof  of  it. 

7.  A  record  of  the  fejfmnt  in  which  his  admiffion  was  ca- 
tered, is  good  evidence  to  prove  that  a  public  officer  had 
not  taken  the  oaths  by  which  he  forfeited  his  office. 


Morfe  v. 

Roach. 

z  Stra.  96  k. 


2.  As  to  how  thefe  Matters  are  to  be  given  in 
Evidence. 

1.  We  have  obferved  before  in  what  cafes  the  original  wiH 
mult  be  produced,  and  in  what  cafes  the  probate. 

As  it  often  happened  that,  the  will  concerned  both  perfcad 
and  real  eftate, .  in  which  cafe  the  ecclefiaftical  court  had  a 
right  to  the  cuftody,  on  account  of  the  perfonalty,  before 
the  year  17 18  the  method  was  to  deliver  out  a  will  of  Ian*, 

to 
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to  be  proved  at  trials  on  ficurity  being  given  \  but  after  that 
the  regifters  refilling  to  deliver  it,  but  attending  with  it  them- 
felves,  and  making  exorbitant  charges  for  their  attendance, 
the  court  in  this  cafe  ordered  it  to  be  delivered  but  on  fecu- 
rity.  However,  the  prefent  pradice  is  for  an  officer  of  the 
commons  to  attend  with  it. 

2.  The  ecdefiaftical  court  never  grants  an  exemplification  Herapton  v. 
of  letters  of  adminiftration,  but  only  a  certificate  that  admi-  Crofc. 
niftration  was  granted ;  therefore  where  a  leflee  pleads  an  **<*•*•  Gco- 3- 
affignmeut  of  a  term  from  an  adminiftrator,  fuch  certificate  is  ^j|/Nb  pa 
good  evidence :  fo  would  the  book  of  the  ecdefiaftical  court,  246. 
wherein  was  entered  the  order  for  granting  adminiftration:  Garrett*. 

fo  would  the  copy  of  the  probate  of  the  will  be  evidence  that  Lyfter. 
JS,  S.  was  executor  j  but  a  copy  of  the  will  would  not  be  x  Ler  **■ 
evidence  of  it.  Smartk  *. 

Williams. 

3.  Though  in  a  fuit  relating  to  the  perfonal  eftate,  the  n,id.  h.  P.  m6> 
probate  of  the  will  under  the  feal  of  the  ecdefiaftical  court  Nodi^-Weto. 
is  fufficient  evidence,  yet  the  adverfe  party  may  give  in  evi-  1  sid  339. 
dence  that  the  probate  is  forged,  becaufe  fuch  evidence  fup-  *aym.  4C5. 
pofes  that  the  fpiritual  court  has  given  no  fuch  judgment, 

and  fo  there  is  no  reafon  that  the  fpiritual  court  fhould  be  con- 
cluded by  it :  but  it  cannot  be  given  in  evidence  that  the  will 
wasfirgedy  becaufe  the  ecdefiaftical  court  have  decided,' by 
granting  the  probate. 

So  the  adverfe  party  may  prove  that  the  teftator  left  bona  ^j. 
nstubilia,  againft  the  probate  by  an  inferior  court;  for  in  that 
cafe  the  inferior  court  had  no  jurifdi&ion,  as  the  adminiftra- 
tion fhould  be  a  prerogative  one. 

So  if  letters  of  adminiftration  are  (hewn  under  feal,  you  .. 
may  give  in  evidence  that  they  were  rrookei\  for  this  is  in 
affirmance  of  the  proceedings  in  the  fpiritual  court,  and  does 
not  controvert  the  propriety  of  their  decifion. 

• 

So  neither  can  it  be  given  in  evidence  that  the  teftator  was  ibid . 
nan  compos,  for  that  the  fpiritual  court  have  power  to  decide, 
and  have  decided  by  granting  probate,  and  that  is  conclusive. 


3*   OF  OTHER    PUBLIC    MATTERS    IN    THE    NATURE    OF 
RECORDS. 

I.  The  rolls  of  a  court-baron  are  evidence,  for  they  are  the  Bull.  n.  P.  147 
public  rolls  by  which  the  inheritance  of  every  tenant  is  pre- 
ferred j  and  they  are  the  rolls  of  the   manor-court,  which 
was  anciently  a   court   of  juftice,    relating  to  all  property 
wkhin  the  manor. 

So 
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Doe  ex  dim  So  when  the  queftion  was  rcfpe<SHng  the  mode  of  defeat 

Goodwin  ▼.  0f  certajn  copyhold  lands,  a  cujiomary  was  produced  in  «i- 
i^Terle  Rep.  ^enci  h  thejieward  of  the  manor,  as  the  cujiomary  of  the  mt- 
4f6.  wr:  He  had  received  it  from  his  predecefior  in  1 74-8>  and  lie 

had  received  it  from  his;  it  was  of  great  antiquity,  and  hand- 
ed down  along  with  the  rolls  of  the  manor,  but  it  was  ml 
figned  by  any  perfon  to  evidence  its  origin  or  authenticity: 
the  court  held  neverthelefs,  That  under  the  circunafraaccs 
under  which  it  had  fo  been  tranftnitted,  joined  to  its  antiqui- 
ty, that  it  was  good  evidence. 

8now  v.  And  a  copy  of  a  court-roll  under  the  (reward's  hand,  is 

Cutler  &  alt.     good  evidence  to  prove  the  copyholder's  eftate. 
1  Keb.  567.  . 

ReTv.  levins        ^°  an  examinecl  coPv  of  tnc  court-roll  is  good  evidence, 

Comb.  337.      if  fworn  to  be-a  true  one. 

1  a  Mod.  24* 

Bull  N.  P.  447.      2-  The  rtpjler  of  cbrjfttningsy  marriage   and  burkii  k 

Salt  aEi.  good  evidence,  or  the  copy  of  it :  And  it  is  (aid  that  proof 
viva  voce  of  its  contents,  without  a  copy,  has  been  held 
good  evidence :  but  Juji.  Buller  doubts  it,  as  it  certainly  is  not 
the  beft  evidence  that  the  nature  of  the  thing  is  capable  of. 

"  And  it  feems  that  books  of  that  public  nature  fhaDbe 
«  conclufive,  evidence  of  the  matters  of  which  they  are  pro- 
Ci  per  regifters." 

Murv.  May.  For  where  on  queftion  concerning  the  plaintiff's  Icgttktth 
a  Stra.  1073.  cy,  he  produced  the  general  rcgiftty  of  the  parifk  wherein  he 
Triai  at  Bar  yvas  regiftered,  as  the  fon  of  his  father  and  mother,  in  ike 
p  f°bC  P&jUc  ^ame  way  *at  'avvful  children  are  entered.  This  regiitry,  the 
Juft.7n,  *  clerk  faid,1  was  made  from  a  day-book,  from  which  the  en- 

tries Were  made  in  this  regifter  once  in  every  three  months; 
and  the  entries  were  made  in  the  day-book  immediately  aftw 
the  chriftening,  or  next  morning.  To  encounter  this,  he 
was  aiked  by  the  defendant  if  any  notice  was  taken  of  brf- 
tards  ?  he  faid,  ^heir  method  was  to  add  B.  B,  hafi-knL 
The  defendant  then  offered  the  day-book  from  whence  tht 
other  entry  was  ported,  in  which  B.  B.  was  inferred;  and 
they  inftfted  that  this  wis  the  original  entry.  This  was  op- 
pofed :  the  opinion  of  the  court  was  taken ;  Juft.  Page  was 
for  admitting  it,  but  the  two  other  judges  were  againftit; 
faying,  the  other  was  the  only  regifter,  and  there  could  not 
be  two  regifters  in  one  parifti ;  fo  it  was  rejected. 

P    Cur  3*  Oorporation-boois  are  good  evidence  where  they  are  pub- 

z  Stra.  93.        licly  kept  as  fuch,  and  entries  made  by  the  proper  officer; 

or  if  that  officer  be  dead,  or  flck,  or  refufes  to  attend,  entries 

made  by  other  perfons  may  be  good;  but  thefe  matters  mat 

appear;  and  when  the  book  is  produced  it  muft  be  eftablifbed. 
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But  where  in  a  cafe  of  quo  warranto-,  a  book  was  pro-  R«  v. 
duced  which  appeared  to  be  only  minutes  of  fame  corporate ^)thcrfcU# 
acts  ten  years  before,  all  written  by  the  profecutor's  clerk,  who  l   tra"  93' 
Was  no  officer  of  the  corporation  \   this   was  oppofed,  on  the 
ground  that  it  never  was  kept  among  or  efteemed  one  of  the 
corporation-books,  in  which  the  entries  were  all  made  by  the 
town-clerk ;  and  there  being  fame  fufpicion  refpefting  the  • 
book,  the  judge,  before  he  would  admit  it,  required  an  ac- 
count by  whom  it  had  been  kept  for  the  ten  years  ?  and  whe- 
ther any  body  had  feen  it  before  ?  which  the  profecutor  not 
being  able  to  fatisfy  him  in,  the  book  was  rejected. 

So  where  the  queftion  was,  Whether  A.  B.  at  the  time  he  Rex  v.  Gwin 
did  a  corporate  aft  was  an  out-burgefs  or  not  ?  and  to  prove  Mayor  of 
it,  the  defendant  who  had  a  rule  to  infpeft,  and  take  copies  CILnft  Churh 
of  all  the  books  and  records  of  the  borough,  produced  a  copy  x   tra"  4 
of  a  Utter  fifty  years  oldy  and  found  in  one  of  the  corporation- 
cbe/isy  wherein  A.  B.  was  mentioned  to  be  of  another  place : 
The  court  refufed  to  admit  it  to  be  read,  for  it  was  not  a  cor- 
porate aft  within  the  rule  ;  fo  that  a  copy  was  not  evidence; 
but  the  original  mould  itfelf  be  produced. 

4.  If  the  queftion  be,  Whether  a  certain  manor  be  ancient  Anon, 
demefne  or  not  ?    the  trial  (hall  be  by  Doom/day- boo k>  which  Hob' l88- 
will  be  infpefted  in  court. 

4  . 
In  ejeftment  for  the  manor  of  Artamy  the  defendant  plead-  Gregory  v. 
cd  ancient  demefne,  and  when  Doomfday-book  was  brought  withers. 
into  court,  would  have  proved  that  it  was  anciently  called  ™|*  **  £ar  *• 
Nettantj  and  that  Nettam  appeared  by  the  book  to  be  ancient    "g '    *    * 
demefne;  but  he  was  not  permitted  to  give  fuch  evidence; 
for  if  the  name  was  varied  it  ought  to  have  been  averrbd  on 
the  record. 

5.  There  is  in  the  exchequer  a  particular  furvey  of  the  King's  Bull  N.  P. 
ports^  which  afcertains  their  extent;  this  therefore  is  good  a4&- 
evidence  on  a  queftion  refpefting  their  limits,  or  whether  a 

thing  be  done  in  or  out  of  the  ports. 

6.  The  rolls j  or  ancient  books  of  the  heralds*  office,  are  evi-  Ralk.  ***• 
dence  to  prove  a  pedigree;  but  an  extraft  of  a  pedigree  taken  i^tj*^ 
out  of  their  records  mall  not  ;  for  it  is  not  the  beft  evidence  a"8>' 

in  die  nature  of  the  thing,  and  a  copy  <;f  the  records  might 
'be  had. 

So  -where  the  queftion  was,  Whether  the  leflbr  of  the  Pitton  v. 
plaintiff  was  heir  at  law  to  him  that  laft  died  feifed  f  to  prove  w*ltcr- 
the  pedigree,  the  Chief  Jujiice  admitted  a  vifitation  in  1623,  l    n'  ' 
made  by  the  heralds^  entered  in  their  booksj  and  kept  in  their 
+ffice*  to  be  read  in  evidence;  he  alfo  admitted  a  minute- 
book 
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book  of  a  former  vifitation,  figned  by  the  beads  of  the  fcve- 
rai  families,  which  was  found  in  Lord  Oxford's  library. 

Downet  v.  So  the  copy  of  an  old  agreement  where  the  original  W2sk 

Moorcman.  the  Bodleian  library,  from  whence  the  Oxford  ftatules  prohibit 
Btinb.  x6o.        \t  t0  g0  qu^  Was  held  good  evidence. 

Ex  dim.  Whit-  7.  Tie  regijler  of  the  nircy  office*  with  proof  of  the  method 
comb  v  — ~-  there  ufed  to  return  all  pexibns  dead  with  the  mark  D.  /).  is 
B  'hnV  B  £00(*  evidence  of  the  death  of  any  perfon. 

o°^rt»  Soon  an  indictment  for  forging  a  feaman's  will,  themujjbr- 

Leach^Cr  ^°**  °f  f^e  navJ'°ffice  ls  good  evidence  to  prove  the  identity 
Caf.  43      "       of  the  fuppofed  tcttator. 

Vicar  of  Kel-  8,  An  ancient  furvey  from  the  firft  fruits  office  of  the  poflct 

lington  ▼.  (i0n3  belonging  to  a  nunnery,  wnich  furvey  was  taken  iotke 
FeUows*^  vear  '5^3'  uPon  t}lc  d'flohition  of  tne  monaifceries,  tempm 
Trinity  College  Hen.  8.  refpedting  the  endowment  of  a  vicarage,  thougfr  it 
Cambr.  &  ak  did  not  appear  by  what  authority  that  furvey  was  taken,  rat 
1  Wilf.  170.      hpjd*  to  be  good  and  fufficient  evidence. 

Palm.  3$.  9-  The  P°P*'*  hull  is  evidence  upon  ifpecial  prtferiptim  to 

be  difcharged  of  tithes,  as  to  prove  that  fuch  lands  belonging 
to  fuch  a  monaftery,  were  difcharged  at  the  time  of  the  di- 
lution, for  then  they  continue  difcharged  by  the  afl  of  par- 
liament of  Hen.  8-i  but  it  is  no  evidence  0:1  n  general fre- 
fcription  to  be  difcharged,  becaufe  there  appears  a  commence- 
ment of  fuch  a  cuftom,  and  a  general  prefcription  is,  that 
there  was  no  time  or  memory  of  the  thing  to  the  contrary. 

Palm.  527.  So   the  Pope's  licence  without  the  King%  has  been  heH 

good  evidence  of  an  impropriation,  becaufe  anciendy  Ac 
Pope  was  holdcn  as  fupreme  head  of  the  church,  and  therefore 
to  have  the  difpofnion  of  all  fpiritual  benefices,  with  the 
concurrence  of  the  patron,  without  any  regard  to  the  Kagi 
and  thefe  ancient  matters  muft  be  judged  according  to  ik 
error  of  the  times  in  which  they  were  tranfa&ed. 

Bull.  N.  P.  10.  An  old  terrier  or  furvey  of  a  manor y  whether  ecclefi- 

248*  aftical  or  temporal,   is  good  evidence;  for  there  is  no  o&er 

way  of  afeertaining  old  tenures  or  boundaries. 

Anon.  But  a  furvey  made  by  one  party  without  the  privity  orctnm* 

1  Stra.  95.        rence  0f  tfje  Qt%er)  is  not  admifliblc  evidence. 


Buller  N.  P.  So  a  terrier  of  glebe  is  not  evidence^r  the  parfon^  _ 

Ibld'  figned  by  the  churchwardens  as  well  as  by  the  parfon; 

then  if  they  are  of  his  nomination :  and  though  it  be  figod 
by  them,  it  deferves  very  little  credit,  untefs  it  be  db 
figned  by  the  fubftantial  inhabitants;  but  in  all  cafe  iris 
ftrong  evidence  againft  the  parfon. 


II.  i 
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IX.  A general  hi/lory  may be  given  in  evidence *tp  prove  a  ftexvJBurgdBw 
matter  relating  to  the  kingdom  in  general,  but  not  to  prove  a  ^^ wicb* 
particular  right  or  cuttqm  5  therefore  in  the  cafe  of  St,  Cathe- 
rine's nojp Italy  Ch.Juftice  Hale  allowed  a  chronicje  to  be  evi- 
dence of  a  particular  point  of  hiftory  in  fidxv.  3d's  time :  fo  a 
year-book  is  evidence  of  the  pra&ice  of  the  court;  therefore 
Cambden's  Britannia  being  produced  fo  prove  a  right.  re(pe&ing: 
the  digging  of  (alt-pits  at  Nanttuicbj  it  was  reje&ed* 

So  where,  the  queftiori  was,.  If  it  was  ah  inferior  abbey  ? 
DugdaleU  Monafticon  was  refufed,  as  the  original  records  were  * 
in  the  augmentation-office.    - 

12.  The  certificate  of  the  commijfioners  fir  Jlating  the  atmy-  Moodf  *. 
debts is  C6nc1ufive  evidence,  nor  can  the  party  be  admitted  to  T^urfton: 
impeadj  or  dityrove  It  by  evidence.  x  Str1' 4"' 

But  in  fuch  cafe  the  certificate  muft  be  made  by  them  fitting  Mountcan  *. 
escmMjJbXers;  for  where  it  had  been  figtied  by  them  at  their  W^00- 
own  hotifes  arid  ajiaf t,  it  was  reje&ed.       v  1       ' 5  8# 

13.  An  inventory  taken  bftbejhetiff' on  an  execution,  is  evi-  Baiter  v.  See* 
dence  between  ftrangers,  to  prove  the  quantity  and  value  of &^" 

the  goods;  for :  the  law  'intruding  him  with  the  'execution, %         %77' 
muft  truft  him  throughout, 

•• '-  r  ■. 

14^  In  an  indi&meri$  againft  a  prifoner  for  returning  from  Aickle't  cafe. 

transportation  before  the  term  of  it  expired,  it  was  neceflary  Lcach  Cr*-  c*f* 

to  prove  the  precife  day  on  which  the  prisoner  had  hecn  d.iG- 

charged  from  Newgate:  to  prove  it  the  daily  book,  kept  by  the 

ckrhofthe  gapers,  containing  entries  of  the  names  of  the    • 

Srilbners  when  brought  in,  and  when  difcharged,  was  held  to  * 
e  good  evidence;  though  it  appeared  that  the  entries  were 
made  partly  from  the  information  of  the  turnkeys,  and  partly 
from  their  indorfement  of  the  writs,  and  not  from  the'cleii  " 
of  the  papers  own  knowledge;  for  being  things1  of  a  public- 
nature,  credit  was  to  be  given  to  them  till  it  was  Imjieadietf. 

* 
15.  It  is  a  general  rule,  that  depositions  taken  in  a  court  not'**oli  Ab.^79^ 

of  record,  fliall  not  be  allowed  in  evidence  elfewhere :  fo  it Lit1,  ***  l6*- 

luurbeeh  h<*Jefi" in  the  cafe  of  depofitions  in  fte^o&lHrfticat 

courts  though  the  witnefc  is  dead. 

«  AndtherrukfeCms  to  be  feehtauV  that  ,eWe>twh,enpK5£  * 
«  vided'for^y  ^tiefal  ftatilt^s,  tha"t  B\e  depofitiblis*  of  tyft-  * 
«  iKffeson'Oamart  WTfcvidence;  Unfcftthe  partieHo  W  * 
*  affeded  by  it  have  had  the  benefit  of  crofs-exaitfmiiioiti' 
a  even  though  fuch  witnefies  could  not  be  produced  in  per* 

-    3d  r&&sr    * 
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R«  v.  Paine.  Therefore  in  an  information  for  a  libel  againftgoveramcaff 
i  S*ik.  a8i.  an(j  not  guilty  pleaded,  the  Attorney  General  offered  in  evi- 
dence depojkions  taken  before  ajuftice  cf  the  peace,  relating  Id 
the  fait,  the  deponent  being  dead,  he.  Per  Cur.  Upon  advice 
with  the  juftices  of  the  Common  Pleas,  depositions  takes 
before  a  juftice  of  peace,  if  the  deponent  die,  may  be  made 
evidence  by  ftat.  i  &  2  P.  &  M.  13.  but  it  extends  only  10 
the  cafe  of  felony,  not  to  this  cafe. 

"  This  was  the  do&rine  held  by  Lord  Kenyon  and  %i. 
<c  Grofe  in  the  following  cafe;  Juftices  AJhurft  and  BuHtr 
«  JiJJent." 

Rex*.  Erifwcll  A  pauper  then  refiding  in  the  parifli  of  Icklingbam,  where 
3  Term  Rep.  jt  was  apprehended  he  was  not  fettled,  was  taken  up  by  the 
7°7'  parifli-ofEcers  of  that  parifli,  and  brought  before  two  juftices 

for  the  purpofe  of  being  examined  concerning  his  fetdemenr; 
in  confequence  of  which  he  was  examined,  and  his  examina- 
tion figped  by  himfelf  before  the  juftices;  but  no  removal 
then  took  place :  he  continued  to  refide  in  hklingham  for  (one 
years,  when  he  became  infane,  and  the  queftion  was,  Whether 
the  examination  fo  taken  was  evidence  or  not?  when  the 
court  were  equally  divided  on  the  queftion. 

But  to  this  rule  are  the  following  exceptions : 

1.  By  ftatute  1  &  2  Ph.  &  M  2  &  3.  &  PL  &r  M.  10. 
/    "  Juftices  of  peace  (hall  examine  of  perfons  brought  before, 

w  them  for  felony,  and  of  thofe  who  brought  them,  and  cer- 
"  tify  fuch  examination  to  the  next  gaol-delivery;  bat  the 
"  examination  of  the  prifoner  (hall  be  without  oath,  and  the 
"  others  updn  oath,  and  thefe  examinations  (hall  be  read 
"  againft  the  offender  upon  an  indi&ment  if  the  witnefies  be 
«  dead." 

Weftbeer'tcafe.      And  where  an  accomplice  had  made  a  full  confeffion  in  writ- 
Leach,  ing,  and  given  information  upon  oath  againft  the  prifoner, 
Qro.  Car.  14.    before  Lord  Ch.  Juft.  Lee,  purfuant  to  I  &  2  Pb.  &  M  2  & 
3  Ph.  tf  M.  but  before  the  prifoner  was  brought  to  trial  die 
accomplice  died :  it  was  adjudged,  That  the  depoiitions  fi 
'  * •  •     "  taken  were  admiifible  evidence. 

2.  By  ftat.  s  Geo.  ,2.  c.  30.  /  41.  "  The  depojkions  befm 
u  commiffioners  of  bankrupt  are  ordered  to  be  recorded,  vA 
"  that  copies  of  fuch  record  of  the  depofitions  (hall  and  may 
"  be. given  rn  evidence  to  prove  fuch  commiffion,  and  me 
"  bankruptcy  of  fuch.  perfon  againft  whom  fuch  commifio* 

(C  h^th  been  or  (hall  be  awarded,  .or  other  matters  and  thing*     ! 
"  when  the  witnefs  is  dead."  j 

janfon  a%.  of  And  depofrtibrfs  fo  taken  and  recorded,  are  good  anil  ad-  , 
Burton  v.Wil-  miffible  evidence  to  prove  the  precife  time  tutcn  am  off  sf  \ 
foo.  Doug.  i»4.  bankruptcy,  was  committed. 

"        "  3  >If 
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5.  If  the  witnejjes  examined  on  the  coroner's  inquejt  be  dead  or  fcromwick** 
beyond Jea%  their  depofitjons  may  be  read,  for  the  coroner  is  cafc* 
an  officer  appointed  on  behalf  of  the  public  to  make  enquiry  l%  7^, T* 
about  the  matters  within  his  jurifdiciton,  and  therefore  the 
law  will  prefume  the  depofitions  before  him  to  be  fairly  and 
impartially  taken. 

*    4.  Analogous  to  depofitions  is  the  evidence  before  given  PerLd.Kenyoto. 
by  a  witnefs :  as  to  whjch  it  has  been  decided,  That  in  courts  4  Term  Rep. 
of  law,  the  evidence  which  a  witnefs  gave  on  a  former  trial  %9°' 
may  be  ufed  on  a  fubfequent  one*  if  he  die  in  the  interim;  as 
was  agreed  on  all  hands  at  a  trial  at  bar  in  Lord  Palmer/ion's 
cafe;  but  in  fuch  cafe  it  is  not  fufficient  to  fwear  to  the  effeft 
of  the  words  ufed  by  the  witnefs  at  the  former  trial,  but  the 
Words  themfelves  ought  to  be  given. 

So  where  a  witnefs  was  fworn  at  a  trial  at  bar  in  C.  B,  be-  Green  ▼. 
tween  the  fame  parties,  and  on  the  fame  iflue ;  and  on  a  fecond  Gatewick. 
trial  he  was  fubpeena'd  by  the  defendant  to  appear  in  K.  B.  J£jj-  *£ £^*" 
and  his  charges  given  to  him ;  but  he  not  appearing,  perfons 
were  admitted  to  fwear  what  he  fwore  in  C.  5.,  for  the  court 
faid,  That  they  would  prefume  that  he  was  kept  away  by  the 
practice  of  the  plaintiff;  which  fuppofition  was  ftrengthened 
by  his  having  been  produced  by  the  plaintiff  on  the  firft  trial* 


2    OF   PRIVATE   WRITTEN   EVIDENCE. 

This  is  1  ft,  Deeds:  2.  Other  inferior  written  evidence- 

I.    OF   DEEDS. 

1.  As  to  what  matters  deeds  are  evidence:   idly,  How 
they  are  to  be  given  in  evidence  to  the  jury* 

i.   As  to  what  Matters  Deeds  are  Evidence. 

1.  "  Where  any  perfon  claims  by  a  deed  in  the  pleadings,  Bull.  N.  P.  349. 
«  he  muft  make  a  profert  of  it  to  the  court;  and  where  he 
*<  would  prove  any  fa£t  in  iflue  by  a  deed,  the  deed  itfelf  muft 
«  be  produced." 

For  in  every  contract  there  muft  be  apt  words  to  (hew  ibid. 
what  rights  are  transferred,  and  to  whom;  and  the  fenfe  and 
Signification  of  thefe  words  muft  be  expounded  by  the  law; 
there  muft  therefore  be  a  profert  of  all  folcmn  contracts:  1, 
Ydt  die  fecurity  of  the  fubjeel,  that  what  right  is  transferred 
may  be  adjudged  of  according  to  law :  2.  Becaufe  all  allega- 
tions in  a  court  of  juftice  muft  fet  forth  the  thing  demanded ; 

3D  2  and 
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and  the  thing  there  demanded  cannot  be  fet  forth  witfatt 
(hewing  the  inftrument  upon  wirfch.  the  demand  arifes.  * ' 

Bull.  N.P.  249*  "  But  where  a  man  (hews  a  good  title  in  himfelf  under efe 
1  *  "«■  «  deei,  every  thing  collateral  (hall  be  intended,  whether* 
"  be  (hewn  or  not ;  and  that  matter  is  Collateral  which'  dm 
"not  tenter  into  the  effence  or  being  of  a  title,  *  but  arib 
"  aliunde  \  fo  that  there  may  be  a  derivation  of  tide  witboat 
«  it#"  .•..:-• 

Sir  Humphry         As  where  in  trefpafs  the  defendant  juftified  taking  the  baft 
WtoST          in  ^ucftion  **  an  hcriot»  **  fenrant-  to  ?»»  ArJerny  who  feat 
CroTSSi-400.  bceii-cnfco&d  of:the  lands  by  o>.  £*£rr,  ahd  fhewed  tfe 
cuftom  fo  of  taking:  it  was  demurred  for  caufe,  Tfes  d* 
defendant  entitled  John  ArderH  as  a  pin-chafer  *hy  fedffini*, 
and  Jheived  not  the  attornment  of  the  tenant;  but  *  was  oik- 
ruled,  for  the  court  faid,  That  it  fhould  be  intended. 
.   ■       '  •  .    •  •  .    i  .  ..  • .    •  ^,. 

Co.  Lht.  167.  Neither  can  privies  in  eftate  take  any  advantage  of  a  deed 
10  Co.  01         without  {hewing  i t :  as  tf  there  be  tenint  *r~  fife  ramfck 

in  fee,  and  there  be  a  releafe  to' him'  in  remainder,  tenant^r 

life  cannot  take  advantage  of  it  without  ffiewirig  the  deed; 

for  fince  the  right  paifes;  merely  by  the  deed,-  txiikf  that) 
m      perfon  is  releafed  without  fhewing  the  deed,  would  not  U  a 

good  plea.  ^       •    '»  •  ■- \   -  ,   «.«•.. 

BulLN.P.  450.  2.  «  But  as  to  the  cafes  in  which  a  deed  is  neccnarr  in 
u  evidence,  a  dMKnftionr  isr  m  te  oWervedT>et!we6i  &*> 
<c  fying  in  grants  and  /Wx  lying  in  livery  y  for  things  thatfc 
«  in  livery  may  be  pleadetfwidrout  tte6d,  but  for  *  thing  4* 
«  lies  in  grant,  regularly,  a  deed  muft  be  (hewn." 

a  Roll  Ab.6Sa.  As  to  things  that  lie  in  livery,  a  man  may  plead  that  /  £ 
enfeoffed  him,  without  faying  «  by  indenture,",  and  vet  ei* 
the  indenture  in  wdbtH^y^M^ihef^fmaitisniaWhA 
livery,  and  the  indenture  is  ottly W^ceoFftjch  feAfctf*^ 

Co.  Litt.  mi.  but  if  a  man  plead  that  /.  S.  enfeoffed  him  by  deed,  it  nW 
reafonably  be  doubted  whether  he  can  give  a  parol  foofiavat 
in  evidence,  becaufe  1fe  ha*  odun*  hinffelf  Sip  td'a  feofiroe* 
by  deed 

*dLN.P.ajx.  And  though  fince  the  ftatute  of  frauds,  the  ceremonv  ef 
livery  only  is  not .  fiifficlent  to^Ms  "iiC-'dRife"Jr  nHftoTTir 
term  of  years,  but  there  muft  be  a  deed  or  note^irfvwrn1nr, 
yet  it  is  not  neceffiuy  to  fet  out  fuch  conveyance  in m£ 
pleadings*  for  they  are  ft^he?  Win  fonheH*  k^fa^tf 
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i.  As  to  tKwjgs  mat  lie  in  grant. 

^  tT^efi  are  incprppreaj  rights,,  as. fairs,  marJceft,  advowfona,  Co,  J^itt.  %%s, 
'}ind  Vight$  tpjand  jvhere  the  o.v^er  is  ^  put  of  pofleffion;  and 
» they  cannot  vifiblyf  be  a^ivered  .pver^  therefore  they  muft 
|*afe  by^the  next  fort  of  conyeyan$e  tfya,t.hol4$  the./eCQod  place 
m  point  pf  jRjIemnity;  that  isi  by  grant  under  the  hand  and 
leal  of  tiie  party. 

"    If  a  perfon  claims  any  thing  lying  in  grant,  he  muft  (hew  Dr.  Leyfiekfr 
his  deeds,  pr  otherwise  he  jnuft  p/e(frilfe  in  the  thjng  h*  pre-  cafe. 
tends  to,   aiia  the  prescription  being  fuppofed  immemorial, lp  Co"  **• 
fupplies  the  place  of  a  grant, 

3«  Ijle&at  has  a  'particular  efiatt  bj  ^greemnt  of  thf  partitfj  xo  Co.  93.  a. 
jnuft  {hew  not  only  his  owt\,  conveyance,  but  the  deed*  parar 
mount ;  for  there  can  be  no  titUj.  ma^e  ;to  a  thing  Jyjng  Jn 
agreement  but  by  (hewing  fuch  agreement  up  to  the  nrft  ori- 
ginal grant. 

Bu{ where  #?perfoij  claims >any  particular  .tftate  by.  ad  of  10  Co.  94. 
&iW  he  may  make,claim.  wLtfypu^^hewjng  the  deeds  j  .as  tenant 
in  dower,  or  by  elegit,  or  guardian, in  ejnvalrvj .  may  claim  an 
eftate  in  a  thing  lying  iq  gran£»  without  (hewing  the.deod; 
for  where  the  law  creates  an  eftate,  and  does  not  give  the 
particular  tenant  rth&  property  pi  jhe  deeds,  it  muft  allow  ^the 
eftate  to  be  demanded  without  them. 

So  he  may  plead  a  condition  without  Jhewing  the  deed,  becaufe  Co.  Litt.  ^15. 
he  claims  an  eftate  by  a<5  of  layv,  and  there/ore  is  not  eftopped 
by  the  ad  T>f  Uvery;  a'ad  therefore,  he  may  claim  an  eftate 
defeated  by  the  condition  without  deed. 

4  ^ufy  tenant  fy  the  courUjy>  though  he  is  in  by  operation  of  10 Co.  94. 
Bw, ^} cannot  .claim  any  eftaxe  lying,  in  grant  -without  the  deed* 
becaufe  he  has,  the  property  in  and  the  cuftody  of  thq  deeds 
iji^gjjt  of  hi$  wife*  ,wtnch  property  cannot  be  divefted  out 
of  him  during  the  continuance  of  his  eftate. 

So.ajfo  lie  cannqt  defeat  an  eftate  of.  freehold  without  (hew-  ibid, 
i^th^deeg,,  for  thea3t  Q?  livery  is  an  eftoppel  that  runs  with  Bull.N.P.  t$z. 
the  liid^and^a'ts^au  people  to  claim  it  by  virtue  of  any  con~ 
ditioh,  un'thput  the  condition  appear  in  the  deed;  and  fmce  he 
has'  tne  cuftoay  of  the  deed,  he  muft  (hew  it. 

But  where  a  man  has  not  tne  cuftody  of  the  deed,  as  where  ibid. 
the  mortgagee  makes  a  leafe,  and  after,  the  mortgagor  re- 
dfcers;  in  wlfiqhf  afq  the  leffee  ha$,  not  the  cuftody  of  the 
deed:  in  that  caie  he  is  not  compelled  to  (hew  it. 

4.  As 
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Co.  ntt  i*6.  4,  As  no  party  fliall  take  advantage  of  his  own  neeligoce 
Pull.  Jl.  P.  453.  jn  not  keeping  his  deeds,  which  in  all  cafes  ought  to  be  featy 
produced  to  the  court,  fa  his  adverfary  fliall  not  take  any  ad- 
vantage of  his  violent  detaining  them;  for  the  one,  by  de 
violent  taking  away  of  the  deeds,  gives  to  the  other  a  Jul 
excufe  for  not  having  them  at  command,  and  no  man  caa 
take  advantage  of  his  own  injury;  and  therefore  it  is  a  good 
plea  for  one  party  to  fay,  ^  1 bat  the  other  entered^  and  tmk 
away  the  cheft  in  which  the  deeds  %vere" 

2.  Of  giving  Deeds  in  Evidence  to  the  Jury. 

Boll.  N.P.  054.  As  to  this,  the  genera]  rule  is,  1.  That  the  deed  irfelf  maft 
be  given  in  evidence,  and  2.  That  it  m»ft  be  proved  by  one 
witnefs  at  the  leaft :  for  delivery  being  eflential  to  a  deed,  it 
muft  be  proved;  and  it  is  not  fufficient  only  to  prove  the 
party's  hand-writing  fubferibed, 

1  Mod.  94.  But  there  are  fome  exceptions  to  this  rule. 

1.  If  after  notice  the  oppofite  party  refufe  to  produce  ft,  * 
copy  will  be  good  evidence  \  but  fuch  copy  ought  to  be  proved 
by  a  witnefs  who  has  compared  it  with  the  original,  for  other* 
wife  there  is  no  proof  that  it  is  a  true  copy. 

I  Kcb.  117.  '  2.  For  the  fame  reafon  where  a  will  remains  in  chancery 
by  the  order  of  the  court,  a  copy  may  be  given  in  evidence, 
becaufe  the  original  is  not  in  the  power  of  the  party. 

10  Go.  9a.  3.  So  where  it  is  proved  that  the  deed  itfelf  is  loft  hjpr^ 

Thurfton  v  De-  a  copy  may  be  given  in  evidence ;  but  perhaps  in  fuch  cafe, 
lahay,  Hereford  jf  jt  Clme  out  jn  evidence  that  there  were  two  parts  executed, 

Bull.1**4?.  254.  an<l  ^e  '°^s  °f  onc  on'v  was  Proved»  a  c°py  would  not  be 
Pritchwd  *•  evidence :  fo  if  it  were  proved  that  the  deed  came  into  tbe 
Symonds,  hands  of  the  defendant's  brother,  under  whom  die  defendut 

Iteeford  1744-  claims,  a  copy  ought  not  to  be  read,  even  though  the  defeo- 
Gawler.**        dant  has  fworn  in  an  anfwer  in  chancery  tbsft  he  had  not  got 
Tr.  i4  g.  2.     the  original, 
K.B. 

Bull.  N.  P.  254.  ^n(j  jn  mefe  cafes>  if  mc  party  has  no  copy,  he  maypro- 
Stile  aoj.  ^^  an  abftrafl;  nay,  giVe  parol  evidence  of  the  contents; 

and  where  pofleffion  has,  gone  along  with  a  deed  many  yean, 
the  original  of  which  is  loft  or  deftroyed,  an  old  copy  or  ab- 
ftrad  may  be  given  in  evidence,  without  being  proved  to  be 
true,  becaufe  in  fuch  cafe  it  may  be  impoffible  to  give  better 
evidence. 

Ford  ▼.  Grey.  A  recital  of  a  leafe  in  a  deed  of  releafe  is  good  eii- 
felk.  183.  dence*  of  fuch  releafe  agatnft  the  releafor,  and  thofe  th* 
4^  cUa 
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claim  under  him;  but  as  to  others  it  is  not,  without  proving 
there  was  fuch  a  deed,  and  that  it  was  loft  or  deftroyed, 

2.  As  to  the  fccond  part  of  the  rule,  that  the  deed  muft  be 
proved  by  one  witnefs  at  leaft,  it  is  to  be  obferved, 

\.  '1  hat  where  a  deed  is  in  the  hands  of  the  oppofite  party,  RCx  y.  Middle* 
and  he  has  notice  to  produce  it  and  does  fo,  it  is  to  be  admitted  zoJ- 
in  evidence  without  proof  of  the  execution  of  it;  fop  being  in  the  *  Term  RcP« 
hands  of  the  oppofite  party,  it  cannot  be  known  who  the  fuj><- 4  * 
icribing  witneffes  were,  and  fo  the  party  cannot  be  prepared 
to  prove  it, 

2.  But  to  this  rule  are  exceptions, 

I.  As  where  a  witnefs  to  a  deed,  being  fubpcena'd,  did  not  CafcK.  B.590. 
appear;  but  to  prove  it  the  party's  deed,  they  proved  an  in- 
dorfement,  reciting  a  provifo  within,  that  if  he  paid  fuch  a 
fum  the  deed  fhould  be  void ;  and  acknowledging  that  the  fum 
was  not  paid,  and  by  the  indorfement  he'exprefsly  owned  it  to 
be  his  deed  :  upon  this  it  was  admitted  to  be  read. 

2«  It  has  been  holden,  That  a  deed  to  lead  the  ufes  of  a  fine  or  GUficock  v.  Sir 
recovery  may  be  read  without  proof  of  its  being  executed;  w.m- Warren- 

.  the  reafon  of  which  feems  to  be,  that  by  the  fine  being  levied,  ™^  ™  p'  3* 
it  appears  the  parties  intended  to  convey  the  land  to  fome  ufe  1S5[ 
or  other,  and  therefore  the  law  will  aamit  of  flight  proof  to 

.  {hew  what  ufe  was  intended;  fince  the  flighted  proof  without 

r  other  to  contradict  it,  will  turn  the  prefumption  on  that  fide  :  Anon* 
and  therefore  though  the  counterpart  of  a  deed  be  not  evi-  SaUt*  a87* 
dence  in  other  cafes,  yet  it  has  been  holden  fo  in  the  cafe  of 
a  fine  and  recovery;  however,  in  a  cafe  referved  from  Here- 

ford  affiles  by  Mr,  Juft.  Forte/cue^  all  the  judges  were  of  opi-  Griffith  ▼. 
Aion,  That  fuch  a  deed  to  lead  the  ufes  of  a  fine  mufi  be  proved  \  BulI#  N«  **• 
and  therefore  it  feems  as  if  the  above  cafe  and  that  in  Salkeld  *5S' 
wcte  not  law, 

3.  It  has  been  faid,  That  a  deed  of  bargain  and  file  inrolled,  Eull.  N.  P. 
may  be  given  in  evidence  without  proving  the  execution  of  7f,  be-  255* 
qaufe  the  deed  by  law  requires  inrollment,  and  therefore  the 
inrollment  (hall  be  evidence  of  the  lawful  execution  of  it ;  but 

that  where  a  deed  needs  no  inrollment,  there,  though  fuch 
deed  be  inrolled,  the  execution  of  it  muft  be  proved ;  becaufe 
fince  the  officer  is  not  intruded  by  the  law  to  inroll  fuch  deeds, 
the  inrollment  will  be  no  evidence  of  the  execution,  and  the 
cafes  in  the  margin  are  cited  in  fupport  of  the  dodrine :  how- 
ever, it  is  faid  by  Jufi.  Buller  (N.  P.  255.)  that  the  Jaw  may  5  Co.  j4. 
lyell  be  doubted,  notwithftanding  that  deeds  of  bargain  and  St£c  *4** 
fijle  inrolled  have  frequently  been  given  in  evidence  at  Nifi  \£  'ag^7# 

Prius 
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Prius  without  being  proved;  and  in  fupoort  of  ttye  pra&ict 
tthe  cafe  of  Smartle  againft  fPi/liamSy  in  SalkeU,  is  reiieS  on, 
but  that  cafe  is  wronglv  reported ;  for  it  appears  by  3  Lev. 
387,  that  the  acknowledgment  was  by  the  .bargainor,  and  fo 
it  is  dated  in  &alkela\  MSS.-f  betides,  it  appears  from  todi 
the  books  that  it  was  only  a  term  that  palled,  and  to  it  was 
no  inrollment  within  the  ftatute. 

1  Sid.  269.  4-  A  deed  may  be  given  in  evidence  on  a  rule  of  court  ij 

••-    r*'  confenty  without  being  proved ;  for  the  confent  of  the  parties 

is  conclufive  evidence,  as  the  jury  are  only  to  try  thofe  mat- 
ters wherein  they  differ. 

Goodright  ex  5,  The  deed  of  a  corporation  need  only  be  proved  to  fre  m~ 
f^^wS*"  der  the  corporation-fcal;  and  there  is  no  occafien  for  figmng 
PerWiUc*  °n"  or  attcftation,  proof  of  the  feal  is  Efficient. 

c;. 

Abmgtoo  Sum.  6.  Though  a  deed  of  feoffment  be  proved  to  be  duly  re-» 
mss*754*  giftcred,  yet  it  is  not  fufficient  to  convey  a  right,  unlefs  uvtrj 
»  Roll  Ab  1  rffiifin  be  likewife  proved  \  however,  where  the  deed  is  proved^ 
BuiL  N.  P.  3*"*nd  pofleffion  has  always  gone  according  to  it,  livery  mall  be 
»j6,  -prefumed;  but  if  pofleffion  has  not  gone  along  with  the  deed, 

the  livery  muft  be  proved ;  for  fince  livery  is  to  give. pofleffion 
on  the  deed,  where  there  is  no  pofleffion,  the  prefumpdonls, 
that  there  was  no  livery,  and  confequently  it  muft  be  proved^ 
to  encounter  the  prtfumption 3  but  if  the  jury  find  a  deed  of 
feoffment,  and  that  pofleffion  has  gone  along  with  the  deed, 
yet,  unlefs  they  exprefsly  find  a  livery,  the  court  cannut  ad- 
judge it  a  good  conveyance;  for  they  are  only  judges  of  whit 
is  law,  and  have  nothing  to  do  with  any  probability  of  b£t; 
therefore  they  cannot  conclude  that'  there  was  a  lawful  con* 
veyance,  unlefs  the  jury  find  a  -delivery  of  the  fee. 

7.  Where  a  deed  is  by  law  to  be  inrolled,  as  deeqs  under 
ftat.  27  H.  8.-r.  6. ;  fo  of  dutchy  leafes  with  the  auditor:  in 
fuch  cafes  the  indorsement  by  the  proper  officer  in  the  ufual 
manner,  on  the  back  or  in  the  margin,  is  always  admitted  as 
good  evidence  of  the  inrollmentl 

Boll.  N.  P,  8.  Deeds  of  thirty  years  (landing  may  be  given  in  evidence, 

*55*  without  proof  of  their  execution.     In  what  cafes  FuL  anU 

fol.  259. 

2.     OF    INFERIOR    WRITTEN    EVIDENCE. 

I.  u  The  books  of  third  perfons  are  good  evidence  as  to  any 
"  tranfa&ion  to  which  they  immediately  refer." 

Per  Yate»,  Joft.  In  an  aflion  concerning  tithes,  the  books  of  a  reSor  or 
Timmliw  v.  v'lCar  who  was  dead)  was  admitted  as  good  evidence;  for  as* 
ceft^nt  Aff.  he  had  no  in*ereft  but  for  his  life,  it  could  not  Jbe  prefumed 

j  765.  mss.    '  that 
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that  he  woMRmake  any  entries  that  were  falfc,  merely  for  the 
fceneftf  of  his  HACceffor,  who  might  be.aniutter  tftraoger  to  him  ; 
ffld  therefore  jiot  like  the  cafc  of  the  owner  of  an  eftate,  who 
.might  be  prefumed  <o  hava  a  partiality ,for  his  own  family*  who 
jrcre  to  fucqeed  biro. 

So  in  this  cafe,  where  the  queftioa  was  if  the  mortgage-  Smarfk*.  WU- 
money  was  really  paid  ?  nfcrivener's  book  of  accounts  (the  fcrU  l^'i^^** 
vener  being  dead)  was  holden  to  be  good  evidence  of  pay-wickcin 
,W$nt*  .  Montgomery  w. 

Turner,  175*. 

So  where  a  queftioa  arofe  re(pe£ring  the  furrender  of  a  te»  BuU' N%  P"  *** 
ft?nt  for  life,  which  was  neceflary  in  order  to  efbablifli  a  reco-  Warren  ex  dim. 
▼cry  which  had  been  fuffered :   to  prove  that  fad,  the  debt-  Webb  ▼.  Gr«a* 
book  of  a  Mr.  Edwards,  an  attorney  at  Bri/?oIy  who  was  then  vi^c* 
<kft4»  wa$  pffered  in  evidence;  in  which  book  was  a  charge  a  °**  ll%tm 
made  by  him  of  32L  for  fuffering  the  recovery  in  queftioni 
and  two  articles  of  it  were  for  drawing  the  furrender  in  quef- 
$wt  twenty  Jbiilings}  and  engroffmr  two  parts,  tewenty  fallings 
poore  1  and  it  appeared  from  the  book  that  this  bill  bad  been 
paid :  it  was  held  to  be  admiflible  and  good  evidence. 

a.  "  Sq  the  party's  own  booh  are  good  evidence  againft 
«f  him/' 

In  an  iflue  out  of  chancery  to  try  whether  eigjit  parcels  of  3  May,  173^ 
Hudfon's  Bay  (lock,  bought  in  the  name  of  Mr.  Lake^  were  ^-  N« p* 
in  truft  for  Sir  Stephen  Evans :  the  plaintiffs,  his  affignees, a8a# 
(hewed  firft  that  there  was  no  entry  in  the  books  of  Mr.  Lake 
relating  to  this  tranfa&ion :  2dly,  Six  of  the  receipts  were  in 
the  hanas  of  Sir  Stephen  Evansy  and  there  was  a  reference  on 
the  back  of  them  by  Jeremy  Thomas  (Sir  Stepben'%  book- 
keeper) to  the  book  B.  B.  of  Sir  Stephen  Evans:  3dly>  Jeremy 
Ybomas  being  proved  to  be  dead,  the  queftion  was,  Whether 
tfe?  book  of  Sir  Stephen  Evans  (referred  to,  in  which  was  an 
ent,ry  of  the  payment  of  the  money)  flxould  be  read?  and  the 
court  of  King's  Bench  at  a  trial  at  bar,  admitted  it  not  only  as 
to  the  (hares,  but  aUb  as  to  the  other  two  ia  the  hands  of  Mr. 
Biby  Late,  the  fon  of  Mr.  Lake. 

So  if  J,  S.feifed  of  two.  manors^  A  and  B.  and  he  caufe  a  1  Lord  Riym. 
fiirvey  to  be  taken  of  B.  and  afterwards  conveys  it  to  J.  N.  7*4- 
smd  afterwards  difputes  arife  concerning  the  ooundaries  of 
the  two  manors,  this  furvey  is  good  evidence :  aliter  if  the  two* 
nytnofs  haa\  not  been  in  the  fame  hands  when,  the  furvey  wa* 

3.  **  J  receipt  is  prirna.  facie  and  presumptive  evidence  to 
u  charge  the  party  with  fo  much  money  received  j  bur  it  is 
a'  *rf  cqjuluftve  evidence.9* 

For 
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Stratum  ▼.  For  where  the  defendant,  together  with  one  Auarne,  £ga- 

*  Term  Rep      ** a  rcce'Pt  acknowledging  to  have  received  the  (km  of  575L 

366!aod  cafe!     ^nS  wc  confideration-money  of  an  annuity:  the  annuity^ 

ibid.  terwards  being  void,  and  an  adion  brought  for  the  money,  k 

was  held,  That  the  defendant  might  mew  that  he  was  only  the 

furety,  and  had  not  received  any  part  of  die  conflderaooa- 

money,  notwithftanding  the  receipt;  and  having  done  fo,  te 

bad  judgment. 

Raflel  ▼.  Bo-         4«  To  prove  property  in  a  cargo,  in  an  adion  on  a  policy 

heme.  of  infurance,  the  plaintiff  produced  a  bill  of  parcels  of  or 

%  Stra.  1127.     Gardiner  at  Peterjburgby  with  his  receipt  to  it,    and  prowoj 

*   bis  hand  :  it  was  obje&ed,  That  this  was  no  evidence  agaiafi 

the  infurers;  but  the  Chief  Juftice  (Lee)  admitted  it. 

5.  "  The  Gazette  is  good  evidence,  and  in  general  fufid* 
**  ent  notice  as  to  matters  publiflied  in  it1' 

Gowram  ▼.  But  where  in  an  a&ion  for  goods  fold  and  delivered  again* 

Hope  &  alt.      three  partners,  one  let  judgment  go  by  default,   and  two  of 

ST"  Mk^  ct  up  a  ^fencc,  That  the  partnership  had  been  <&fbhr- 

MSS.      *79*  e(*  hefore  the  goods  were  furnilhed  which  had  been  delivered  to 

the  third,  and  that  notice  of  the  diflblution  of  the  partnerihip 

had  been  inferted  in  the  London  Gazette^  Ld.  Kenjm  bid, 

That  that  alone  was  not  fufficient,  but  that  particular  notice 

by  letter  or  menage  mould  be  given  befide  to  all  periods  who 

had  any  trama&ions  with  the  firm. 

6.  Notes  of  hand  and  bills  of  exchange  alfo  rank  under 
this  head  \  of  which  I  have  already  treated  at  length. 

Biggs  v.  Law-       7.  A  Utter  from  an  agent  acknowledging  the  receipt  of  goofr, 
"t C'    r         *8  S°°^  cv^ncc  aga*nft  the  buyer. 

Note,  It  is  however  to  be  obferved  in  general,  that  mot 
inftruments,  whether  of  a  public  or  private  nature,  now  ufa- 
ally  given  in  evidence,  are  by  feveral  ftatutes  required  to  be 
Jlamped\  without  which  they  cannot  be  admitted. 

I.  "  That  each  inftrument  to  which  a  (lamp  is  required,  . 
"  muft,  if  given  in  evidence,  be  properly  damped." 

'  ,  For  where  in  a  quo  warranto  for  ufurping  the  office  of 

a  Stra.  71V"  hurge'fs,  the  defendant's  admiffion  was  produced,  and  it  ap- 
peared that  five  perfons  were  included  in  one  admiffion  wise* 
was  ftamped,  but  four  other  blank  papers  regularly  Jlamped 
were  annexed  to  it :  this  was  adjudged  to  be  bad ;  for  that 
each  admiffion  fhould  be  diftind  and  properly  ftamped. 

2.  «A 
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. .  %.  <c  As.  the  revenue  is  the  objefi  of  the  ftamp-duties, 
**  though  every  diftinS  inftrument  has  a  diftinft  ftamp,  yet 
**  if  the  amount  of  the  duty  is  paid*  the  court  will  admit  an 
**  inftrument  to  be  given ,  in  evidence,  though  not  ftamp- 
•*  ed  with  the  proper  ftamp  which  fuch  inftrumeht  re- 
"  quires." 

For  where  in  aJTumpfit  for  ufe  and  occupation,  the  defen-  Allen*. Thorn* 
Xlant  offered  in  evidence  a  demife  by  deed  of  thepretmfes  in  que/-  Sum.  Aff. 
few*,  which  would  have  nonfuitcd  the  plaintiff  under  ftat.  u  M»<*ft°nc> 
txto.  2.  c.  19. :  on  being  produced,  it  was  not  Jiamped  with  the  c^m  Gould 
fiamp  required  for  leafes'y  but  was  on  an  agreement-Jlamp :  for  juft.  MSS. 
tfrisit  was  objecled  to;  but  it  was  anfwered,  That  the  ftamp 
for  leafes  was  a  fix  {hilling  ftamp,  and  that  for  agreements  of 
the  fame  amount ;  and  that  therefore  the  amount  of  the  ftamp- 
duties  being  fatisfied,  that  that  was  fufficient :  the  judge  was 
of  that  opinion,  and  admitted  It  to  be  given  in  evidence. 

3.  "  Though  parol  evidence  may  be  fufficient  of  any  matter 
cc  or  agreement,  yet  if  the  party  will  reduce  it  into  writing  it 
**  cannot  be  given  in  evidence,  unlefs  it  is  ftamped." 

For  where  a  written  agreement  in  thefe  words :  u  A.  doth  Proffer  ▼.  Phil- 
ht  and  fell  to  B.  for  the  term  of  three  years,"   was  offered  in  ^P* 
evidence  in  an  action  of  affumpfit  on  a  fpecial  agreement,  the  ^  frfs*™*' 
defendant  objected  to  its  being  read,  becaufe  it  was  a  leafe  and  Coram  Pcrrot. 
not  ftamped  :  for  the  plaintiff  it  was  faid,  that  it  was  only  a  Baron, 
memorandum  of  a  parol  leafe,  which  being  for  three  years  on-  B«1L  N- p- 
ly  is  good  as  fuch ;  and  the  ftatute  in  ufing  the  words  "  inden-  *  9° 
ture,  leafe  or  deed  poll,"  meant  only  deeds :  but  it  was  holden, 
That  though  a  parol  leafe  for  three  years  is  good,  vet  if  a  man 
through  caution  will  reduce  it  into  writing,  he  muft  pay  for  the 
flamp,  otherwife  the  court  are  inhibited  from  receiving  it  in 
evidence. 

4.  By  ftat.  1  Ann.  ftat.  2  Car.  22.  /  2.  "Perfons  are 
«*  forbidden  to  write  again  on  a  paper  before  ftamped  and  writ- 
u  ten  on,  unlefs  fuch  paper  (hall  be  re-ftamped,  or  to  erafe  or 
u  change  the  name,  or  affix  another  piece  to  a  ftamp  ufed  be- 
*4  fore,  under  a  penalty,"  &c.  &c. 

Under  this  ftatute  it  has  been  held, 

That  where  a  perfon  gave  a  letter  of  attorney  to  two  perfons  Stonelake  v.    < 
therein  named,  to  receive  money  for  him  in  Newfoundland;  that  B«bb. 
they  did  not  receive  it,  but  applied  merely  for  payment ;  upon  s  Burr'  a673# 
which  the  perfon  erafed  the  names  of  the  perfons  fo  before  ap- 
pointed attornies,  and  put  another  in  their  ftead  to  receive  the 
fame  money  and  from  the  fame  perfon :   it  was  held  that  this 
was  within  the  penalty  of  the  ftatute. 

But 
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iBut  When  the  penalty  is  paid  and  it  is  then  fiampt,  it  fray 
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fs^j.      t*  given  in 'evidence. 

5.  "  As  to  how  ifamped  copies  may  ti£  given  ineft* 
«  dchce." 

Den  ▼■  FoJfori  There  are  two  forts  of  copies  of  proceedings  ;  a  chfe  off 
Cf^SIu  which  might  be  given  in  evidence  in  another  court,  asd 
aBwniiSi.  $ce  *0Pes  which  are  equivalent  td  Ae  record  itfetf  w^ea 
shade  u(e  of  in  the  fame  court  m  the  faiiie  caule^  tiie  offer- 
Copy  is  fixed  to  a  certain  number  of  words  th  a  ffaeet,  ijj 
order  to  afcertain  the  officer's  fees ;  but  copies  to  be  grvta 
iii  evidence  might  be  written  as  clofe  as  the  writer j3ea6J; 
the  ftamp  ads  mean  to  prevent  any  frauds  in  the  dpccrcp- 
pies  by  the  parties  compounding  With  the  officers  for  fteff 
fees,  and  then  writing  a  more  than  ufiial  number  of  wprdij 
in  them,  but  did  not  mead  to  fix  clofe  copies  to  any  miner 
of  words  in  a  fheet. 

2,  OF  t^E  RutES  ADOPTED  BY. THE 

COURT,  UNDER  WHICH  EVIDENCE 

IS  TO  BE  GIVEN. 

B*iL  N.  P.  1.  «*  ^f  he  firft  rule  of  evidence  is,  That  in  every  iflue  the 

****  <*  affirmative  is  to  be  proved." 

f  his  rule  .is  founded  on  the  jiature  of  things,  as  a  nega- 
tive cannot  regularly  be  proved,  and  therefore  it  is  iuffckdt 
to  deny  what  is  affirmed  till  it  be  proved ;  but  nvhen  the  affir- 
mative is  proved,  the  other  party  may  then  conteft  it  by  ap- 
pofite  proofs ;  for  that  is  not  properly  the  proof  of  a  r 
but  of  a  propofition  totally  inconfiftent  with  what  is  i 

As  in  trefpafs,  if  the  defendant  be  charged  with  a  trefafc 
generally,  he  need  only  make  a  general  denial  of  the~  faff;  art 
if  die  facT:  be  provecf,  he  may  then  prove  another  propofidai' 
inconfiitent  with  the  charge,  as  that  he  was  at  another  place 
at  the  time,  of  the  like. 

u  But  to  this  rule  is  an  exception  of  fuch  cafes,  where  the 
u  law  prefumes  the  affirmative ;  in  which  cafe  the  other  party 
u  is  pur  on  proof  to  impeach  it." 

Bull  N  P.  As  the  law  prefumes  that  every  man  does  his  duty  until  the 

298.  contrary  is  proved ;  therefore  in  an  information  agatnft  Lorf 

Halifax^  for  refufino;  to  deliver  up  the  rolls  of  the  audio*  of 

the  exchequer,  the  court  put  the  plaintiff  upon  provin^tiflt 

he  had  not  delivered  them  up. 

Bull.  N.  P.  2*  a  A  fecond  general  rule  is,  That  no  evidence  need  be 

298.  u  given  of  what  is  agreed  by  die  pleadings;  for  the  jury 

«  are 
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*  3te  onlyt  to  try  .the,  ma#er  in  iffue  between  the,  parties  <b 
"  that  nothing  elfe  is  properly  before  them." 

As  in  replevin,  the  defendant  avowed  the  taking  the  cattle  Dffr.if  j,  c„. 
iri  the  locus  inquoy  as  parcel  of, his  manor  of  Jf« :  the  plain-  5*- 
tiff  replied,  That  it  w^s  parcel  of  the  manor  of  K,  aodtnade^^^- 
title  to  it,  and  traveried  that  the  manor,  of  K>  w*$  thefree-s  %9  * 
hpld   of  the  defendant.     At  the  trial  he  was  not  admitted  to . 
prove  that   K,  was  no  manor y  for  that  was  admitted  in  the . 
pleadings,  and  the  Iffue  was  to  whom  jt  belonged** 

u  So  the  jury  cannot  find  any,  thing  againft  that  which  the  Bull  N.  P. 
".parties  have  affirmed  and  admitted  of  recprd*  though  the. ibid, 
".truth, be  contrary." 

As  in'  trefpafs  for  throwing  down  and  carrying  away  ftalls ;  Anon. 
As  to  all  the  trefpafs,  except  the  throwing  down,  the  defendants  Pafch.  4  Ana. 
pleaded  not  guilty  $  and  as  to  the  throwing  down,   they  *j  **  ***• 
pleaded . a  fpecial  judication,  and  therein  juftified. both  the  Ibi<L/-        • 
throwing  down  and  the  carrying  away :  on  iffue  joined,  the  »This  cafe  ^^ 
judge  at  the  affizes  would  not  try  whether  the  defendants  were  before  the  ftat. 
gipkyor  not  of  the  carrying  awayy  becaufe  they  had  confefled  of  Aanvwju#i, 
it  by  their  luftification :  and  on  a  mptipp  for  a  n&^sr  trial*  the  enables  the  d#- 
court  held  the  judge's  dire&ions  to  be  right;  for ^^  *e  juryij^J1^^^ 
could  never  find  the  defendants  to  be  not  guilty  of  that  which 
they  had  confefled  09  the  record,  thoygh  in  another  iffue. . 

u  But  there  may  be  a  matter,  on  the  face  .of  the  pleadings 
u  which  may  be  an  eftoppel  to  the  party  to  aver  againft  it ; 
"vbut  which  neverthelefs  the  jury  mall  not  be  concluded 

"  >y -^ 

As  in  debt  on  a  bond  of  inteftates  .by  the  adjniniftrator,  Goddard's  cafe. 
bejjring  date  4th  of  ^n/,1572,  the  defendant  pleaded  that  *  Co.  Rep.  4, 6. 
thf  Inteftate  was  dead  before  the  date,  of  the  bond,  and^r 
nan  efi  faftum :  on  iflue  joined,  the  jury  found  that  the  bond  - 
was  delivered  30th  of  July  1571,  and  that  the  inteftate  was 
thpn"  living :  thq  court  held,.  That  though  it  was  an  eftoppel 
as  tetween^the  parties  to  aver  againft  jthe.deed,  yet  it  was 
no^e/'ai^to  fhejury,  who  were  fwom  to  find  the  truth;  and  . 
the  jplaintitf, had  judgment.     Note,  It  w&  agreedin  this  cafe, 
th^t^the'dafe  of  the  deed  was  nqt  pfMthe  fubftance.  of.  it  j  for  - 
if  tHere  be  nV  date,  or  a  falfe  or  impoffihle  date,  as.  30th,  of  - 
February  {ex  gi\)  yet  that  the  deed  was  good. 

3.  « \A  third, general  ruje  of  evidence. is,.  That. wherever  Co- Utt' a8* 
«*  *  m^  canhoj.  )uy4e Jujvafltqge}, pf, *ny  jpecial  matter,  by 

•*  fkading 
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a  pleading  that  he  may  give  it  in  evidence  under  the  gencfaf 
"  iffue." 

Alfop  ▼. Price.  As  where  in  debt  oh  a  bond  and  plea  of  bankruptcy,  the 
Douglas  ij5.  plaintiff  offered  the  condition  of  the  bond  in  evidence,  n 
fhew  that  the  debt  was  not  barred  by  the  bankruptcy  (it 
being  a  bond  not  then  due  or  payable) ;  this  was  obje&ed  to, 
on  the  ground  that  the  declaration  was  general ;  and  the  pfca 
admitted  the  bond  as  ftated,  and  (o  not  in  iffue ;  and  that  if 
the  plaintiff  intended  to  have  relied  on  the  condition,  tint  tee 
fhould  have  pleaded  it :  but  it  was  refolved,  That  the  evi- 
dence was  good  and  admiffible ;  for  pleas  of  bankruptcy 
.  under  flat.  5  Geo.  2-  always  conclude  to  the  country,  fbdnt 
the  plaintiff  had  no  opportunity  to  put  the  condition  on  4c 
record ;  and  therefore,  as  he  could  not  have  advantage  of  it 
by  pleading,  that  he  (hould  be  admitted  to  give  tt  in  evi- 
dence. 

Co.  Litt.  183.  So  no  man  can  juftify  the  killing  of  another;  therefore  tee 
may  give  the  fpecial  matter  in  evidence. 

.  t^-  «^         So  in  trover  the  defendant  may  give  a  fpecial  j unification 

1  Tones  240*      .  ..  .  r    .  /it.r»-J-  _r  _^ 

in  evidence,  becaufe  he  cannot  plead  it:  eater  in  trdpa% 

where  he  can. 

Boll.  N.  P..  4.  "  A  fourth  general  rule  of  evidence  is,  That  die  be* 

303.*    "  u  evidence  which  the  nature  of  the  thing  admits  and  isca» 

"  pable  of,  muft  always  be  given/' 

Bull.  N.  P.  The  true  meani|1g  or*  this  rule  is*  That  no  fuch  evidenoe 

ibid.  '  /  fhall  be  brought,  that  ex  natura  ret  fuppofes  ftill  better  evi- 
dence behind  in  the  parties  power  or  poffeffion;  for  fuch  evi- 
dence is  altogether  inefficient  and  proves  nothing,  as  it  car- 
ries a  preemption  contrary  to  the  intention  for  which  it  is 
produced;  for  if  the  other  greater  evidence  could  make  fir 
the  party,  why  was  not  it  produced  i 

Ball  N  P  *^s  role  therefore  confifts  of  two  parts:  ift,  It  muft  be 

^4*  %  '  the  beft  evidence :  2.  It  muft  be  in  the  party's  poffeffion  or 
power;  for  if  not,  it  is  not  his  default  that  it  is  not  pro- 
duced: therefore,  where  any  deed  or  other  inftrument  em- 
ptors to  be  UJi>  without  any  fault  in  the  party,  in  fuch  cafe 
a  copy  is  good  evidence. 

t.  u  Therefore,  no  parol  evidence  of  any  bSt  or  agree- 
u  ment  (hall  be  admitted  where  there  is  written  evidence  , 
"  of  fuch  fad;,  for  written  evidence  fpeaks  for  itfeff,  k 
(c  Jiable  to  no  perverfion  or  mifconftru&iqn,  and  is  more  a&» 
C(  "curate  than  memory  can  be,  which  is  uncertain  and  flU 
«  lible/' 
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It  is  therefore  the  conftant  pra&ice  at  Nlft  Prius}  in  cafe 
a'witnefs  mentions  any  matter  which  has  been  reduced  into 
writing,  to  call  for  the  writing ;  and  if  not  produced,  or  not 
proved  to  be  loft,  to  reject  evidence  of  fuch  matter  or  fe£h 

"  So  upon  the  fame  ground,  and  under  the  ftatute  of 
"  frauds,  where  any  written  evidence  is  produced,  parol 
"  evidence  is  never  admitted  to  add  to  or  vary  it  in  any 
«  refpecV' 

As  where  in  trefpafs  the  cafe  was,  that  the  plaintiff  being  Mcrci  T#  ^B. 
pofleffed  of  two  clofes,  called  Mtlkroft  and  Bort ham's  Field,  fcl  &  alt 
came  to  an  agreement  in  writing  with  the  defendants,  to  give  3  Wilt  175. 
them   the  grafs   and  hay  off  Borebairis  meadow  in  exchange 
for  their  copper-mill,  &c. .  the  trefpafs  was  committed  by  the 
defendant's  entering  on  ACllcroft :  at  the  trial,  parol  evidence 
was  admitted,  to   prove  that  at  the  time  it  was  agreed  be- 
tween the  parties,  that  befide  Borebam's  Fields  the  defendant 
was  to  have  the  poffeffion  and  foil  of  MiUcroft\  and  the  de- 
fendant had  a  verdifl :  the  court  let  the  verdi&  afide,  fuch 
evidence  being  againft  law. 

So  where  upon  plene  adminiftravit,  the  queftion  was,  a  man  1^,^14  v. 
gave    "  to  his  brother  John  (the  teftator)   ioool.    and  in  Stoneham,* 
cafe  of  his  death,  to  his  wife  Sufannah  :"  John  furvived  the  »  Stra.  1*6 1.  • 
teftator,  and  the  wife  (the  defendant)  received  the  legacy; 
the  plaintiff  infilled    that  the  ioool.   vefted  abfolutely   in 
Jobny  and  fo  was  alTets  in  her  hands :  fhe  offered  parol  evi- 
dence, to  prove  that  the  teftator  in  extremis  declared  that  be 
meant  only  to  give  the  interejl  of  it  to  his  brother  for  lifey  and 
that  Jhe  Jhould  have  the  principal  in  cafe  fhe  furvived  bim:  Ch. 
yuft.  Leo,  rejected  the  evidence. — Fid.  Pre/Ion  v.  Merceau^ 
ante  fol.  20.  Gunnis  v.  Erharf,   ante  fol.  12.  and  Finney  v. 
Finney,    1    Wilf    35.:   all  which  cafes  eftablifh  the  lame 
point. 

However,  in  this  cafe,  in  which  the  queftion  was  concern-  ^  v.  inhabi- 
ing  the  fettlement  of  a  pauper  by  purchafe  of  a  tenement,  tants  of  Scam-" 
the  confideration  expreffed  in  the  deed  was  281;  the  court  monden. 
were  of  opinion,  That  it  was  admiflible  to  give  evidence, 3  Term  **e*' 
that  in  point  of  faft  30I.  had  been  paid.  *74' 

In  fome  cafes  however  of  written  evidence,  parol  evidence 
is  admitted  to  explain  it,  as  in  rule  poftea. 

2.  Under  this  ground  of  the  beft  evidence  being  always  Bull,  n  P 
required,  copies,  of  any  inftruments  or  proceedings  are  not  394." 
idmiftible  evidence,  except  in  fome  partinjlar  cafes,  as  the 
original*  are  the  beft  evidence. 

Therefore 
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Taiard ▼.  Therefore*  where  in  a  queftion  oh  a pretentatforrbyiai- 

Shwai?r^A.     tron'  to  a  living,  *  copy  front  the  bt/bof?s  uiftitution-book  w 

*  WUfc  ***•    held  not  to  be  fafficient  evidence*  f6r  it  was  ribt  the  beft'tvi- 

dence  that  'could  be  had :  the  prefentatidn  undtf  the  band  aJ 
feal  of  the  patron  was  better  evidence,  ft>  was  the  mftStirtkin- 
book  itfelf. 

But  in  the  following  cafes,  cdpiesare  adtnlffibte. 

B*1LN.  P.  lit.  If  the  original  is  proved  to  be  lo/?  or  deftroyed  (oar 

»9*.  foh  177) ;  for  then  in  kSL  the  copy  is  thfe  beft  evidence. 

1^^  2.  If  'far  original  is  proved  to  be  in  tie  hands  of  the  ofpofto 

Per  Ld  Maiu- ^rrry,  in  filch*  cafe  a  copy  may  be 'given  in  evidence,  if  fod 
fi^d-  party  refutes  to  prodace  it  upon  notite  given  t6  doit ;  or  a 

4Bnrr.  24**.    fucj,  cafe  parol  evidence  may  be  given  of  its  contents. 

Burr  2488         '*  nas  *0WCTer  ***&  **"<*>  ***  t*xcre  *s  *  ^ifffereriee  in  cml 
4       *  and  Criminal  cafes  or  penal  actions,'  as  to  the  neeeffity  that  a 

party  is  under  to  prodace  evidence  againft  liimfclf  on  ha  re- 
ceiving notice  to  doit;  and  it  has beendoabtfe^  Wbedier in 
the  latter  cafes  a  party  is  obliged  to  do  it  j  but  however,  all 
diftihdion  as  to  that  is  completely  over-ruled  by  rise  ftiBo*- 
ing  cafe : 

Attorney  Ge-        This  cafe  was  an   information  grounded  oil  ftar/7 T?.  1. 

ncralv.Le       c.  21.  for  importing  tea  inter  Guirnfa  which  had  iibcbta' 

Merdant.        firft  loaded.and  (hipped  in  Great  Britain-,  in  the*  tbuhVof 

a  Term  Rep.    the  trial  the  Attorney  General  offered  to  give i  in  evidence 

401.  copies  of  letters  from*  the  defendant  to  one  X&anmmiy  who 

was  -the  witnefs  for  the- crown  reading  the  re&  ^l>ut -whkfr 

letters  were  then  in  the  defendant's  own  pofftwSTChowmt 

bavin?  become  a  bankrupt,  and  by  an  order  of  tbtf  thanCct 

lory  aS  his  papers*  having  been  feifced/ and -delivered  up  to  die 

defendant;  but  while  they  were  in  the  hands  of  die  clerk *t» 

the  commiffion,  the  folicitor  for  the  excife  had  contrived  is 

get  copies-  of  them  :  at  the  trial  the  obje&tod  was'  taken  to 

the  reading  them,  on  the  ground  that  thfc  Was'  a  criminal  prj&* 

fecution,  and  that  therefore  the  defendant  was  not  bound  to 

produce'  this  evidence  againft  himfelf:  but  rae<6bJe}$rS6a  ins 

Per  Buller  Juft.  over-ruled  by  Baron  Eyre;*  and  on  a  motion  for  *  heiirtrnl,' 

a  Term  Rep.     the  court  was  of  the  fame  opinion;  fo  that  now  there  is -a* 

*>'•  diftih&ionin  thfe  refpeft  between  civil  and  Criminal  &fe£ 

*%Jk?iSA.  2*  U  A  fecond  Cafc  in;wnich.  a  coPv  •*  fdiaifiblc^vH 

*  '  5*      u  dence;  is  where  the  original  is  of  p  public  ruttmi^tal 

«  wherever  the  original  is  of  a  public  nature,  and  toooIAW 
«  evidence  if  produced,'  an  Immediate  fvworn  e^>Jt  |Wr«t 
u  is  evidence."    As, 

i*  A* 
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1.  A  copy  of  the  Journals  of  the  Houfe  of  Lords  refpeding  Jane*  ▼.  R*nd- 
ttoe  revedsd  of  a' decree,  was  in  this  cafe  adjudged  to  be  good  *!*• 

evidence.  Dou|lf571- 

2.  Sworn  copies  cf  the  entries  in  the  Journals  of  the  Houfe  ofRc  ^  .     .  Q 
Commons  were  produced  as  evidence  on  the  part  of  the  crown,  Gordon, 
and  admitted.  Douglas  569* 

3.  Copies  from  the  transfer-books  of  the  Eajt  India  Company  lbid.*»  not. 
have  been  held  to  be  good  evidence. 

4.  Pott-books  at  an  ekftion  are  of  a  public  nature,  and  aBrocasv. 
copy  of  them  {hall  be  evidence :  on  a  fuggeftion  of  fraud  or  Mayo«"  °* 
X azure  only  (hall  the  originals  be  produced.  I'stnTato. 

5.  The  city  booksj  in  which  are  entered  the  boundaries  of  warrener  v. 
the  public  markets,  are  books  of  a  public  nature,  and  copies  Giles. 

of  them  are  evidence.  *  Sf*-  954- 

3.  "  A  third  cafe  in  which  copies  are  evidence,  is  where    , 
44  they  are  made  fo  by  Jiat ute. 

1.  As  under  flat.  5  Geo.  2..C.  30.   *c  By  which  the  depo-  Janfonv.  Wil- 
•*  fitions,  proceedings,  &c.    under  commifiions  of  bankrupt  fon- 

u  are  ordered  to  be  recorded,  and  that  copies  of  them  (hall  be  DouPa*  **«* 
4<  evidence." 

2.  By  ftat.  16  Geo,  2.  juftices  of  peace  are  impowered  to  3  Term  Rep: 
fummon  any  foldier  having  a  wife  or  child  before,  and  to  ^l%m 
caufe  him  to  make  oath  as  to  his  laft  place  of  legal  fettle- 

ment;  a  copy  of  which  affidavit^  properly  attefted,  ftiall  be 
evidence  ot  the  place  of  fettlement,  ftat.  32  G.  2. 

4."  But  copies  are  to  be  given  in  evidence,  under  the  fol- 
lowing reftri&ions : 

1.  If  a  copy  of  a  deed  or  fuch  like  inftrument  is  offered  iMod.  4. 
in  evidence,  on  the  ground  of  the  original  being  loft,  it  muji 

be  proved  by  a  witnejswho  compared  it  with  the  original^  other- 
wife  there  would  be  no  proof  of  the  truth  of  the  copy,  or 
that  it  had  any  relation  to  the  deed. 

2.  Where  a  copy  is  in  like  manner  offered  in  evidence,  Ooodier  t. 
fufficient  probability  muft  be  (hewn  to  the  court  to  fatisfy  Lake, 
them  that  the  original  was.  genuine^  as  well  as  that  it  was  loft,  l  At*t-  *4*' 
before  the  party  (hall  be  admitted  to  read  it. 

3.  a  But  notwithftanding  the  rule  is  thus  generally  laid 
u  down,  yet  in  fome  inftances  the  court  have  admitted  an 
**  inferior,  fpecies  of  evidence." 

As  in  this  cafe,  which  was  an  a£tion  a  gain  ft  an  officer  of  Crew  v# 
the  Pofl-Ojfice  (or  .interfering  in  an  eleifcan*  the  court  were  Sauii^trs* 

3  E  of  *  Stf*-  l°°S- 
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of  confers  That  k  w  fadktent  iar  At  phimaff  feftf* 
the  ieftndanfs  c&ing  to  fucb,  wkbouf  Jvingpag  poof  flf  U» 

being  appointed  by  the  Poft-office. 

So  in  anaAion  by  the  plaintiff  wrier  fat  17  &  f.*.  tfc 
for  the*  penalties  under  the  P*fl-b*rfi  duty,  foosgfat  *jpdr 
farmer^  it  was  held  not  neceuary  for  the  plaintiJF*»  give  » 
evidence  his  appointment  bj  the  Lords  of  the  Tru&rfr  cr 
by  the  commiffioners  of  the  ftamp-duty*  it  is  rafidcat 
proof  if  the  defendant  has  accounted  with  (be  ptmntjjf  *sfrwar 
tf  \be  duties  4md  paid  bint  m  fitch. 

So  in  an  a&ion  againft  the  defendant  for  jftMreJidefttt, 
the  plaintiff  is  not  called  upon  to  prove  admiffion,  raftitiitioa, 
and  indudwii,  in  srfWt»naimaM*his  aAm;  iei»JMac?ent 
for  him  *©  prove  tbtfwirfl  aSuboe  by  the  defewdsv*  mjmfm\ 
as  receiving  the  tithes,  faring  the  churek,  Jbtc 

5.  A  fifth  general  rule  of  evidence  is,  u  TintlKarfif  is 
"  no  evidence."  - 

Bull.  N.  P.  For  a*  evidence  upon  oath  is  only  admUrtble  in  a  ecwf  of 

ap*  juftice,  ths  firft  fpeech  being  without  oath,  die  oath  of  another 

only  going  to  prove-that  it  was  (aid,  proves  but  a  bare  /peak- 
ing, and  fo  is  of  no  weight  or  importance;  befides,  If  the 
aMaoVrij.     pcifeo  wh» #okc  the *rft .woids  ip  ttving,  wfcac  **  4*s  )*« 
beard  to  fay  is  not  the  beft  evidence. 


-  Radford  j. 1. 
▼  M*eintofli. 
3  Term  Rep. 


Bevanf .  t.  *. 

Williams. 

3TjvmJRq». 

635.  M  Mf. 


Ibid. 


Holliday  ▼. 
Sweeting:. 
M.  16  C  3. 
Bull.  N.  P. 
29* 


Pull  N.P. 

Per  Load 
MmficlJ. 
lowp.  <y4 


But  1  ft,  Though  bear&y  be  not  allowed  as  ibxpEt  «tv 
dence,yet  it  may  be  admitted  in  c$rrol»rafw9*f &vqitaupi 
uflimony,  to  (hew  that  he  affirmed  the  fame  thing  before  00 
o<ber  occafions,  and  that  he  is  £il)  ooottbnt  ■irh  MiiajIT 
but  this  is  not  evidence  in  chief;  and  it  iftdouhafuiif  it  a*  A 
in  reply. . 

But  what  a  party  has  himfelf  been  heard  tofayrelpe8a*f 
the  matter  in  difpute,  is  good  evidence  again*  luntfetf^  mm 
the  cafe  of  the  admiffion  of  a  debt  ex  gr.  fo  are  convcxfafxMi 
which  have  paffed  in  the  hearing  of  the  party  Tdfpeding  tbe 
matters  in  difference,  and  which  were  uncontnrfi&ed  or  ad- 
mitted by  him,  good  evidence  $  a$  is  the  confta^t  praQicrajt 
NiftPrius. 

2.  "  Where  pofitive  proof  is  not  to  be  had,  the  Jrclar*- 
"  Utms  $fperfmsi$*i*t*rejled>  amdvtb$  #****#*  4a*A  «ne-aaV 
«  miflibfe." 

I  •  As  in  queftions  concerning  legitimacy ;  for  it  is  the  prac- 
tice to  admk  evidence  of  wtet  5ie  patents  have  been  -beard 
to  fay  fefpediag  their  being  married  or  not*  for  -gw  avc- 
•fomption  arifing  from  cohabitation  is  ftrengthened  pr  de- 
ftroyed  by  fuch  declarations,  which  are  not  to  be  given  in 

2  evidence 


Cadence  AroSBy,  hut  as  reafons  for  tfc  wtfnefles  belief  toe 
ytoy  or  die  other. 

2.  £fc  hear&y  is  good  evidence  in  cafes  <f  pfdi£r*ey  as  tOGrimwade  *   . 
pto*fi  whp  irai  a  oa^s  grandfather ;  what  children  lie  had;  Stephen*,  in 
when,  he  ousried,  &c.   of  wh|ch  it  it  reaToii|We  to  prtft^ne  ^•^^ 
that  better  evidence  could  not  be  had;  for  matters  of  no    * 

#>e#  ipportince,   fuck  as  tbofe  now  9»entione&  are  only  4 

fejOPW*  fey  reputation;  for  no  written  natatorial  of  fiieh  mat- 
t&t  «  ufoally  kep*. 

.    At  ielta  cafe,  which  was  an  ejeftment;  M*.  ftbtr*  *ho &&*<>( A&A 
was  attorney  in  this  caufe,  was  admitted  to  give  evidence  v.Alhburnham. 
what  a  Mr.  Wirthingtm  had  told  him  he  beard  and  knew  re-  J-  ■*?••• 
faftltt  M  pd«Ece  of  the  family,  JBb.  Worthm^  .*enB,**-p'*W' 

In  eje£bnent,  evidence  wa$  given  that  one  Jmts  fh/hndKamt  v. 
(whofe  title   if  living  or  that  of  his  iffue  would  fuperfede  HtfUnd. 
f^  qf  tfee  Wfor  of  the  plaintiff)  was  living*  a  poor  labour-  «  Bbck-  R*P- 
WgP1*11  &  l*W*rfo*k  my.  years  ago;  five  vtjtneffes  depofed404* 
&tf  tfctfF  Wkiw  he  wa$  dead  without  iffue*   butkiiew 
nothing  certain;  the  plaintiff  produced  the  regifter  of  JVal- 
itob.  t9  $8f  ***  «ie  Jam*  Haflqni  w4s  buried  in  1707 ; 
but  this  name  plainly  appeared  to  fcave  been  altered  froni 
Harrcx,  but  by  whom  or  where  did  not  appear :  Jufiict  Owe 
)eft  it  ft  tW  jury  to  decide,  Whether  Hafiand  ffiej3  witfgut 
lilye  qt  &#  i\  a$fl  fhe  jury  found  for  the  plaintiff.    On  a  mo- 
$9*  fef  |  B£P  ttW»  ptfiLA  MhufiiUi  in  eftabllfcinr  a  title 
topon  a  pedigree,  where  it  may  fee  neeefliry  to  lay  a  branch 
of  the  family  out  of  the  cafe,  it  is  ftifficient  tp  (hew  mat  the 
jgrfo  fe«  m  !**•  **»«*  of  for  many  years,  to  put  die  ofe- 

to  the  Eaft  and  ^/?  iW/Vj,.and  are  never 'heard  of  again: 
what  is  done  on  fuch  a  trial  is  no  injure  to  the  marl  or  his  iffue* 
$iottW  #q?  ?FW  SW«V  ****  dairo  die  eAatt ;  it  was  propgr 
JCTJ&pc$  *o  fcf  lfft  t*  the  jury,  and  the  rule  for  a  new  trial  waj 

3,  «  fteatftf  t*  9W>4  evidence  to  prove  #A*  <fcrf£  */  cnty  r/r  PulI.  A  Pi 
kKM  bfXWtXWr"  W  »  porfoa  l^g  *°  P'ove  that  rje  had  i94. 
heard  jq  f&e  fan\i]y  eh%t  fuch  a  perfon  of  it  had  Abed  abroad,  Roe  «  dim* 
"^nd.  that  jt  y&$  ty?lieyed  in  the  family,  and  that  fiicft.  a  y&rfon  EUerbook  v. 
'4fe4  witiio^  i0Tu^  -y  ajid  fuch  iball  be  (ufficiem  to  entitle  the  ^rkHiu 
^rtwn^inwmjkdcr*  i^'i.MSS. 


4r  '(  j^^*^*  &  «Yidence  in  cafes  of  fettLemcnt  0/  paur 
3  E  2  •  A» 
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Rexv.Nvtiey.  As  where  on  an  appeal  die  evidence  was  that  Ac  ha&aai 
Boct.  feet- Cat  ^  (Ik  pauper  fctf  A/r  that  lie  had  been  hired  to  one  SariA, 
tT*cmW  ^ut  had  been  turned  away  to  prevent  his  gaining  a  fetdefneat, 
j  i  j.  the  feffions  reje&ed  the  evidence  as  mere  hearfay  and  inadmif- 

fible:  on  the  cafe  coming  before  the  court  of  Kinfs  Bent* 
they  held  clearly,  That  jt  ought  to  have  been  admitted. 

Rex  *.  Gmn.  The  order  ftafed,  That  (he  pauper  was  the  daughter  of 
**£-£.  George  Wall  deceafed,  who  in  bis  lifetime  bad  declared  u  the 
oSi*  Ciu  witnefs  that  he  was  fettled  in  Greenwich  j  by  hiring  and  ferric* 
j  Term  Rep.  to  a  Captain  Saunders  \  and  the  order  was  affirmed  on  thk 
716*  evidence  rf  the  declarations  of  the  father  ahu*\  and  it  was  heU 

to  be  good. 

Res  v.Hely  In  this  cafe  the  do&rine  above  was  admitted  and  efb&lifted, 

'f^jy'"1  and  the  court  went  ftill  further,  admitting  the  wife  id  pvt 

J^JS^Jja.  evidence  of  her  hufband's  declarations  as  to  his  fettkmaa, 

CaC  i4i«  b*  &**  k**i  thread  and  living. 

5.  «  Another  cafe  in  which  hear&y  is  evidence,  is  whether 
"  paralor  net  parcel?*9  Fid.  ante  Davis  v.  Pearce\  %  Term 
Rip*  53*  and  Holhway  v.  Raikes>  ibid  ciu  Cb.  ef  EjcSmeut 

6.  M  In  qucftions  of  prejeriptien,  hearfay  is  good  evidence 
w  in  order  to  prove  a  general  reputation." 

« 

skinner  ▼.Lord  As  where  the  iflue  was  on  a  right  of  way  over  theplatn- 
BeUamont.  ti(f's  dofe,  the  defendant  was  admitted  to  give  evidence  of  a 
Worccftcr,  convcrfation  between  perfons  not  interefted  then  dead,  whack 
BuJln. P.  S95.  ^e  r*£nt  to  &e  way  was  agreed, 

7.  «  What  commences  by  parol  may  be  transmitted  br 
«  parol,  and  that  creates  a  general  reputation*  in  which  ofc 
44  hearfay  is  admifiible  evidence/' 

BifhopofMeath  In  a  quart  impedit*  the  plaintiff  derived  his  title  from  Li 
*.  Lord  Bel-     £«  jn  whom  he  laid  a  prefentarion  of  oneJCnight  •  the  bilbo* 

bU  K.V.'%9s.  ff l  UP  a  *£  in  himfe,f>  ™d  ^averted  the  feifin  of  Lord  * 
the  plaintiff  gave  in  evidence  an  entry  in  the  regifter  of  the 
diocefe,  of  the  irtftitution  of  Knight,  in  which  there  was  s 
blank  in  the  place  where  the  patron's  name  is  uAiaJIy  infated, 
and  then  offered  parol  evidence  ef  tbe  general  reputation  ef  At 
country y  that  Knigbt  was  in  by  prefentatim  of  Lrd  R.  •  odor 
a  bill  of  exceptions  this  came  on  in  K.  B.  when  the  better 
opinion  was,  That  the  evidence  was  admiffible,  the  regifter 
...  which  was  the  proper  evidence  being  filcnt;  for  a  prefenloaft 
may  be  by  parol,  and  what  (o  commences  may  be  Crao/intae* 
tapofterity  by  parol,  and  that  creates  a  general  reputation. 

8.  «And 
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8.  u  And  on  this  head  it  is  in  general  to  be  obferved,  that 
u  it  is  no  objection  to  the  admiffion  of  hearfay  evidence,  that 
14  the  party  whofi  declarations  are  brought  as  hearfay  evidence^ 
<4  would  hirnfeff  be  an  inadmijfible  evidence^  provided  fuch  dc- 
**  clarations  at  the  time  were  indifferent,  and  ufed  without 
cc  reference  to  the  queftion  then  Before  the  court." 

As  where  the  queftion  was  rejecting  the  boundaries  of  the  R«  v.  Inhabi- 
parilh  of  Aelon  and  the  hamlet  of  Hammerfmith^  a  witnefs  for  ^Jn2[hHa"1" 
the  defendant  proved  that  an  old  man*  now  dead,  had  told  sitt .Weft!  HilL 
him  twentv  years  before,  refpecYmg  the  boundaries  of  thefe  1776.  M5S. 
pariihes,  but  the  old  man  had  been  an  inhabitant  of  the  hamlet 
if  Hammerjmith  \  this  evidence  was  objected  to,  becaufe  the 
pcrfon  who  had  made  the  declaration  was  interefted :  but  Lord 
Mansfield  ruled  it  to  be  good  evidence ;  for  at  the  time  the 
converfation  took  place,   there  was  no  queftion  or  difpute 
about  the  matter,  nor  could  it  be  fuppofed  that  a  man  would 
rjold  a  converfation,  in  order  to  make  it  evidence  twenty  years 
after. 

5.  u  Under  the  laft  rule  It  was  obferred,  That  parol  evi- 
C4  dence  coujd  in  no  cafe  be  admitted  to  explain  written;  but 
"  it  is  a  rule  of  evidence,  that  where  there  is  a  doubt  on  the  Butt.  N.  P.  297. 
cc  face  of  the  words  refpeSing  the  matters  to  which  they 
C4  refer,  in  fuch  cafe  parof  evidepce  may  be  admitted  to  afcer- 
U  tain  fuch  fads," 

This  ambiguitasi  or  doubt  of  the  conft ru&ion,  is  divided 
by  Lord  Bacon  intp  ambjguitqs  latent  &f  patens, 

Ambiguitas  latens  is  that  which  feems  certain,  and  without 
doubt  for  any  thing  which  appears  on  the  face  pf  the  died  or 
inftrumentj  but  there  is  fome  collateral  matter  out  of  the  deed 
or  inftrument  which  creates  the  ambiguity. 

«*  Where  the  ambiguity  is.  of  this  nature,  parol  evidence 
«  is  admiffible,  for  the  inftrunjent  itfelf  being  certain,  but 
«<  the  doubt  arifing  frqm  fomething  extrinllo,  extrinlic  matter 
*«  fliould  be  admitted,  particularly  as  it  fortifies  and  gives 
«*  effect  to  the  written  evidence." 

c<  But  where  any  implication  or  coqftru&ion  of  law  arifes 
1  *f  from  any  written  evidence  whatever,  parol  evidence  may 
it  be  admitted  to  explain  that  implication;  for  that  is  not  to 
"  alter  t^e  written  iaftrument  itfelf."     * 

As  where  a  fine  is  levied  if  no  ufes  are  declared,  the  refuit-  Roe  v.Popbam. 
ing  ufes  (hall  be  to  the  conuforj  but  parol  evidence  is  admif-  P011?1.2?" 
fiWc  to  rebut  the  preemption  of  fuch  refulting'ufcs.  £rf  JJJw^' 

Ck.  Douel.  a 6.' 
So 
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Bndy  T.Cubltt.      So  the  iriiplied  revocation  of  a  will  ty  1  ftibfetflcnt  far- 
Do^  »•  30.      ri*g£  ^  birflj  ^  g  eKild,  is  liabfe  CO  &  rebutted  by  paid 
fcridene*. 

L*kcT.  Lake.       So  where  a  man  devtfcd  four  fiuiidrtid  gbdhdfe  to  hS  wife, 

l^u° m  >75f '    "^  madc  ***  «*ecdtnx  without dHpofing  dff  die  fiirrjlus;  Laid 

aAtt  Pl97  Hardwicke  admitted  parol  evidence  to  (hew  the  tcfeior  meant 

x  Wiif.  jij.     nis  wife  Oiould  hive  it;  far  there  wai  ho  JtiblfhArt  |B>e 

will,  nor  was  it  to  alter  the  apparent  inherit  of  the*  telbttl; 

ft*  by  law  (he  wai  eritided  to  the*  furplus  as  e*tcutt)3^  *tt 

therefore  the  evidence  was  drily  to  rebut  die  equity. 

Brown  t.  Sel-  But  in  this  cafe,  the  tcftator  fiaving  expre&l/  deriSd1  & 
win,  in  Don.   reifcue  of  his  perfonal  eftate  to  his  executors,  brie  of  Utik 

BulLN  P  2  7  ^v^  **'m  "aoney  on  ^>n^  P31"0'  cvidertce  was  remitted  &  le 

9    admitted,  id  prove  the  teftator  meant  to  e£tin£t&!r  (he:  tatit* 

debt  by  making  the  obligor  'executor;  fcftr  mat  would  ftffc 

been  to  alter  the  apjWent  intent,  and  hot  merely  to  ret**  an 

equity. 

Jones  *.  New-  As  where  the  teftatrirt  devifed  her  eftire  t6  Irft  crjufinJUt 
"■■•  Qette,  arid  mere  was  both  father  and  fon  of  Ait  riahffc:  ft  Wat 

Aull! 'u! p'*U. hcM  that  P*^0'  evidence  was  admifible  to  prove  tfeir  bitm 
i  Black!  KepT  of  that  name  was  the  petfon  meant ;  for  as  the  objeAkfitfboie 
60.  from  parol  evidence,  parol  evidence  ought  to  be  admitted  to 

Cheney^  cafe,    anfwer  it. 
5  Co.  S.  P.  • 

aR0ll.Ab.676.  So  if  a  man  has  two  majors  of  the  fitme  nam*  tit  Dfk> 
and  he  levies  4  fine  of  {he  manor  of  bate  generally ;  £dril 
evidence  and  circumftances  mav  be  given  in  evidence,  to 
fhew  which  manor  he  intended ;  tor  that  would  not  be  to 
contr*<K3  the  record,  but  to  fupfport  it. 

B0B.N.F.S97.  AmbiguiUs  patitis  h  that  which  appears  6ii  die  hit  tit  fie 
deed  or  inftrument,  and  is  in  h£t  an  omiifion,  and  can  there- 
fore never  be  fupplied  by  stn  averment  j  for  that  in  dfefit  wooU 
be  t6  make  that  pals  without  deed,  which  the  law  appoints 
{ball  not  pafs  without  deed. 

Bs3is&  Church  As  where  there  was  a  devife  m  a  will,  but  the  device's 
▼.  Attorney  name  was  totally  omitted :  it  was  held  that  parol  evidence  was 
^J^'  inadmiffible  to  fhew  what  was  meant;  for  that  would  be  to 

add  to  a  written  inftrument. 

.  '  ii»  * 

6.  A  fuctb  genera]  rule  of  evidence  is,  u  That  in  all  cades 
•*  where  general  character  or  behaviour  is  put  in  ifilie,  evi- 
«<  dence  of  particular  fads'  may  f*  admitted  9  but  not  when 
a  it  comes  fh  collaterally*.*' 

2.  u  It  therefore  often  becomes  doubtful  whether  general 
<*  charter  is  fo  put  in  i£ue  or  oat."  ' 

la 
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In  this  cafe,  wtaick  *to  a  bill  filed  by  a  kept-miftrcfs  for  Claris  t.  Ptefe 
a*f  annuity,  die  defendant  in  his  amwer,  ibid,   "ThatA**™ 
***  a  wwh^n  of  ki&riKAis  charade*  before  Mr.  P*ri*;rx  be*  l^l*,1^4*' 
tame  acquainted  with  h«r  j"  this  was  hoiden  to  be  a  fofficieat       ' 
pfcttfngof  be*  charafter  io  iflwc  to  enable  die  defendant  to 
prove  particular  fads. 


r  whert  t»  a  biff  brought  by  tfte  wife,  the  hufband  in  his  Lort  DwwiJfc 
aalWer,  feid,   «  She  had  not  behaved  beifelf  with  duty  and  v.LadyD«wi 
lendtrntft  to  him,  as  became  a  virtuous  woman,  much  left  J*£  *  DMla 
his  wife ;"  this  was  holden  not  to  put  adultery  in  iflue,  feas  to  Butt!  N.V.4' 
cpablc  the  huiband  to  prove  particular  fads.  296. 

3.  In  mttiintfir  criminal  cwvorf*ti9*i>  the  defendant  may  Rcferts  ▼.  m 
give  in  evidence  particular  ft6b  of  die  wife's  adultery  with  ^^L. 
ethers,  or  having  a  baftard  ftefere  marriage;  for  by  bringing  c   T  »t 

the  *<&<m  the  hdhand  puts  her  general  chara£fcer  and  behavi*  HJercftrt,  ^745. 
our  in  iflue,  and  as  tfce  defendant  may  examine  as  to,  particu-  NL  N.  p. 
Jar  fofts,  efirtivrj  Jie  may  call  witneffes  to  her  character       *9** 

Jk  In  mmhpt  tnfitcufitns*  Wbcte  the  defendant's  charac-  Bull.  N.  P. 
ter  is  put  in  iflue  by  the  prosecution,  the  profecutor  may  ex*-  >biX 
mine  to  particular  h£b  \  for  it  is  injttffible  without  it  to  prove 
his  charge. 

An  exception  to  this  is  $e  cafe  of  iniitlmtnn  fir  iarratry>  Bull.  N.  P. 
in  which  cafe  the  profecutor  cannot  examine  as  to  particular  »W*. 
feifts,  Without  giving  previous  notice  of  ^t  to  the  defendant j 
for  thttfe  prosecutions  being  commonly  againft  attornies, 
whofe  profeffion  it  is  to  follow  law-fuits,  and  it  is  difficult  to 
draw  die  line  between  that  and  a&ing  as  a  barrator,  it  is 
therefore  required  that  the  defendant  (hould  know  what  parti- 
cular b&s  are  to  fye  given  in  evidence,  in  order  that  he  may 
be  prepared  to  (hew  that  he  was  fairly  and  profejSonally  em- 
ploypd  in  thofc  things. 

But  in  other  criminal  cafes,  the  profecutor  cannot  enter  Bull.  N.  p. 
into  the  defendant's  chara&er,  unlefs  the  defendant  enable  him  $"<*• 
fo  to  <k>>   by  his  calling  witneUe*  in  (upport  of  ir,  and  even 
then  tbt  fry&uUY  cannot  extt&ite  to  particular,  fafls  5    the  ge- 
neral character  of  the  defendant  not  being  put  in  iflue,  but 
fcoming  in  collaterally. 

4.  In  an  ejedment  by  an  heir  at  law,  to  let  afide  a  will  for  Goodright  ex 
fraud,  and  impofition  committed  by  the  defendant,  he  {hall  di™-  *'»»*. 
not  be  permitted  to  call  witneffes  to  prove  his  general  good  "v1^  gom 
AMt&er.        '  Air.  1789.   ' 

Coram  Bullcr, 

5.  As  to  hpw  far  the  chancers  of  vitwffii  may  be  o^eftw  JM-. 
pnM  on  triajfc  it  is  fctt\ed,  /  * 

1.  If 
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Bun  N.  P.  496.  1.  If  you  will  impeach  the  credit  of  a  witnefs,  jroon 
only  examine  into  his  general  character,  and  not  to  partial* 
.'  fafts;  for  every  man  is  fuppofed  to  be  capable  of  fitpptrig 
the  one  5  but  it  is  not  likely  he  fhould  be  prepared  to  aofac 
the  other  without  notice :  and  unlets  his  general  chua&r 
and  behaviour  be  in  iffue,  he  has  no  notice. 

Hardwell  ▼.  But  other  witneffes  ma/ be  called  to  impeach  his  credit  re- 

jarmtn.  fpecling  any  matter  relative  to  the  iffue  j  for  whatever  is  ■»• 

^"n^89#cnt  terial  to  the  ifltie,  each  party  muft  come  prepared  to  provtv 

CoiamBuiicr,j.to  deny. 

Haftingt'scafe.  But  a  party  {hall  never  be  permitted  to  bring  general  eri- 
VerJLordThur-otnce  to  difcredit  his  own  witnefs;  for  that  would  be  to  00- 

iTi^T's  ble  him  to  deftroy  the  witnefs  jf  hc  fr*«  againft  him,  oJ» 
InDomProc''  ™kc  him  a  good  witnefs  if  he  fppke  for  him,  with  the  wool 
Bull  N.  P.  297.  in  his  hands  of  deftroying  his  credit,  if  he  fpoke  again*  bio. 

Bull.  N.  P.  207.  But  if  &  witnefs  proves  fads,  in  a  caufe  which  make  3ganl 
the  party  who  called  him,  yet  the  party  may  call  other  wit- 
nefles to  prove  that  thefe  fads  wete  otherwifc;  fbrfuchfafc 
are  evidence  in  the  caufe,  and  the  other  witneues  are  nrt 
called  direfily  to  difcredit  the  firft  witnefs ;  but  the  impeach- 
ment  of  bis  credit  is  incidental  and  consequential  only. 

Per  Affiurft,  J.  If  a  particular  fad  "go  to  the  competency  of  a  witneS,  k 
Taunton  Sum.   may  be  proved  by  other  teftimony 5  as  the  copy  of  a  itcod 

tmrxiltfa  w\£  (or  P^ury>  MonYf  &c'  fo  of  m  inter  eft.  in  a  wttne&in  4t 
SUron  Adams,  event  of  a  caufe :  and  whether  he  be  intercfted  or  oot»  M 
BulL  n.  P.  297  be  decided  by  the  judge. 

9.  The  laft  rule  of  evidence  is  this   "  That  if  raeS*- 
"  itance  of  the  iffue  be  proved,  it  is  fufficient." 

This  rule  depends  upon  a  (curtaining  how  for  the  vwfe  \ 
modo  \3  forma  ufed  in  joining  iffue  is  of the  fubjtance  if  the  ifi*i 
for  where  it  is  fo,  it  muft  be  proved. 

To  afcertain  this,  an  attention  to  the  point  really  10  be 
tried  between  the  parties,  feems  to  be  the  beft  rule. 

Co.  Litt.  2S1.  As  in  an  a&ion  of  wade  for  cutting  twenty  a/bes^  poof 
that  the  defendant  cut  ten  is  fufficient;  for  uSe  ifliie  is  vide 
or  nowafte.  '     ' 

a  Roll.  A*-  ?ut  if  the  iffue  he  whether  ?c  Lord  Delawer  demfeT  a 

706.  not  ?  pro6f  that  A.  B.  who  was  not  then  ha  now  Lord  DA- 

war>  is  not  fufficient;  for  whether  he  were  Lord  Xkkaxr* 

the  time  of  the  demifc  is.  the  ifliie. 
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But  however,  the  rule  is  thus  laid  down :  iff,  That  where 
the  iffue  is  joined  on  the  point  of  the  adion,  there  modo  V 
forma  are  mere  form,  and  need  not  be  proved. 

As  where  in  replevin  the  defendant  avowed  the  taking  as  a  pope  ▼.Skinner, 
commoner,  damage  feafant,  the  plaintiff  in  bar  (aid,  that  /.  5.  Hob.  7%. 
was  feifed  of  an  houfe  and  land  whereto  he  had  common,  and 
bad  dermfed  to  him  the  $oth  of  March  to  hold  from  the  Feaft  of 
the  Annunciation  next  before  for  a  year;  the  defendant  tra- 
vcrfed  the  leafe  modo  &  forma:  the  jury  found  that  /.  5.  made 
a  leafe  on  the  twenty-fifth  of  March,  to  the  plaintiff  for  one 
'year;  and  though  this  be  not  the  fame  leafe  pleaded  on  ac- 
count of  the  difference  of  the  day,  yet  the  plaintiff  had  judg- 
ment; for  the  fubftance  of  the  iflue  is,  Whether  the  plaintiff 
had  fu$h  a  leafe,  by  force  of  which  he  might  ufe  the  com- 
mon ?    Yet  it  mutt  not  depart  altogether  from  the  form  of  the  Bull.  N.  p.  *oo. 
iffue,  as  if  it  had  been  found  that  he  had  a  right  of  common 
by  leafe- from  another,  that  would  have  been  bad. 

2dly,  c<  But  where  a  collateral  point  in  pleading  is  traverf-  Co.  Litt, 
&<  ed,  then  modo  &  forma  is  of  the  fubftance  of  the  iflue,  and 
<c  muft  be  proved." 

As  if  a  feoffment  be  alledged  by  two,  and  this  is  traverfed  Ibid« 
modo  &  forma,  and  this  is  found  the  feoffment  of  one,  there 
modo  &  forma  is  material. 

So  if  a  feoffment  be  pleaded  by  deed,  and  it  is  traverfed  Ibid. 
abfq.  hoc  quod  feojfavit  modo  &f  forma,  the  jury  cannot  find  a 
feoffment  without  deed. 


ao*. 


TlfE    END. 


AN  INDEX  OF  TllE  fRlfcTCIPAL  MATTERS. 


ABATEMENT^ 

Ifc  an  action  h  brcwght  agaroft  one 
partner  without  joining  the  others, 
it   nmft    be  pleaded  In    abatement 

If  two  are  bornid  jointly  to  ft  bohd  *nd 
one  only  is  fued,  he  (hoald  plead  that 
matter  in  abatement.  2A6 

How  ibch  matter  (hould  be  phjafeft     & 

If  a  bond  is  made  to  feveraJ*  and  aH  do 
net  join  in  the  aaion,  it  ffioft  be  plead- 
hi  to  abatement  247 

If  a  pcrfon  is  fued  as  executor;  he  may 
plead  in  abatement  that  he  was  admi- 
niftrator  *$6" 

If  a  covenant  is  joint;  and  all  do  tiot  jdin 
in  tfee  *&mn,  h  niult  be  pleaded  in 
abatement  3°4 

.  That  the  poods  are  the  property  of  a 
ftranger  is  a  good  plea  in  abatement  in 
an  action  of  replevin  35 1 

How  to  plead  fuch  matter  itul. 

Id  i&ibn*  bf  trefpaft,  joinlehahcy  or  te- 
nancy lil  cdrri'mon  muft  be  pleaded  in 
abatement  4M 

IF  one  owner  odly  of  a  fhij>  19  fued,  he 
muft  ©lead  tliat  matter  in  abatement 

623 

Abuttal. 

It  tne  plaintirt  in  trefpafs  fits  out  the 

abuttals  of  his  clofe,  he  muft  prove 

them  as  laid  417 

Accord  ahd  SaJuJh&oH 
How  to  be  pleaded  in  an  action  of  af« 

funipfit  147 

What  payment  mail  amount  to  it        tt. 
\Vhat  latisfacljoo  only  is  good  "tb. 

How  it  is  to  be  pleaded  to  an  action  of 
'   debt  229 

What  qualities  a  good  plea  to  this  effect. 

mould  have  230 

How  it  is  to  be  pleaded  to  an  action  of 

covenant  308 

Accord  and  fatis&ction  is  a  good  plea  in 

trefpafs  4»5 

Tbe  plea  flrduld  fhew  bbw  it  Was  done  & 
So  it  h  a  good  plea  hi  ejeffmeM       454 


Saitisagood^ea?n^ndti   >^5*9 

JkcduM. 

tinder  articles  to  account,  a/Tumpfft  will 
not  lie  f6 

JUur  on  a  prontife  to  account  4k 

How  fuch  promife  muft  be  Jaid  .       iL 

Where  an  account  is  balanced,  and 
(truck  ftp  the  difftlutfon  of  a  partnfcr- 
fhip,  aflumpfit  will  lie  97 

Count  in  aflumpfit  op  an  account,  tail* 
always  be  exhibited  as  dated         1 41 

The  court  will  not  ajlmit  evidence  of  aa 
unliquidated  accoaot  & 

What  accounts  current  among  merchants 
are  barred  by  the  ftatuU  of  limitation* 

148 
ASxort. 

Where  a  right  cannot  be  completely  tiled 
in  any  particular  form  dt  action,   it 

k  (hall  not  lie  07 

Where  different  matters  are  tb  be  per- 
formed at  different  time*,  when  an 
action  may  be  commenced  1 29 

Demand*  doe  in  different  rights  cannot 
be  joined  in  the  fame  action  138 

rfJmfrifltitof'. 
Mbriey  received  under  a  void  admiriiflra- 
tion,  recoverable  Sn  aflumpfit  3 

5n  What  cafe  ndt  recoverable  3 

Idminiftrator  may  indorfe  a  note  or  bill 
of  exchange  136 

If  ah  admipi  ft  ration  has  been  granted  in 
a  wrong  diocefe,  how  it  is  to  be  plead- 
ed 167 
Where  the  inteftate  has  been  refideht  ac 
different  times  In  different  diocefe, 
}k>W  adminiflration  is  to  be  granted 

Debt  will  not  He  agathft  ah  adroihiltratdr 
on  a  Ample  contract  1 73 

The  ordinary  may  authorise  a  creditor  to 
fue  on  the  adrainiftration  bond       200 

How  an  administrator  it  to  be  declared 
againft  in  gesjeral  2 1 2 

How  chargeable  in  debt  on  a  leafe     ib. 

Cannot 
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Cannot  Cue  till  adminidration  has  been 

granted  page  21$ 

How  he  (hould  declare  in  debt  & 

Where  actions  againd  him  are  to  be  laid 

In  what  cafes  the  declaration  (hould  be  < 
in  the  debet  and  detinet  a  1 8 

What  matters  the  declaration  by  an  ad* 
minidrator  (hould  date  218 

May  retain  for  his  own  debt  248 

How  to  take  advantage  of  a  retainer  249 

jrlow  he  is  to  difpoTe  of  the  inte date's 
effects  25 1 

How  payments  are  to  be  pleaded       253 

How  ad  mini  ft  ratio*  is  to  be  granted 
where  there  are  bona  notate&a  in  dif- 
ferent diocefes  255 

What  adminidrations  are  void  an<}  what 
voidable  ibid. 

Adminidration  durante  minore  date  of  an 
executor  or  adminidrator,  bow  long-it 
(hall  lad  255 

How  far  the  inventory  exhibited  by  an 
adminidrator  is  evidence  260 

What  is  admitted  under//;*;  adminiftra- 
%    s  vit  261 

Where  an  adminidration  has  been  re- 
pealed, what  payments  are  good    262 

On  what  covenants  an  action  will  lie 
againd  an  administrator         290,  296 

On  what  edates  296 

Adminidrator  pendente  Tite  may  maintain 
ejectment  -  439 

How  an  adminidrator  ojay  declare  in 
ejectment  449 

If  letters  of  adminidration  are.loft,  how 
Jthcy  may  be  fupplied  in  evidence  48$ 

Under  what  circumdances  he  can  Cue  out 
a  com  mi  Hi  on  of  bankrupt  564 

May  maintain  trover  for  a  taking  in  his 
own  time,   or  in  intedate's  life-time 

If  an  adminidration  is  repealed,  the  firlt 
adminiftiator  is  not  liable  in  trover  for 
the  goods  he  difpofed  of  while  his  ad- 
minidration continued  ib. 

Trover  will  not  lie  againd  an  adminidra- 
tor for  a  conveifion  of  goods  by  his  in- 
tedate  in  his  life  time  587 

How  he  may  declare  in  trover  589 

What  defendant  may  give  in  evidence  to 
trover  by  an  adminidrator  596 

Admiralty. 

Quedions  of  prize  belong  exclufively  to 

ihe  courts  of  admiralty,  and  the  courts 

will   not  grant   a   prohibition  for  any 

nutters  connected  with  prize  401 


Adultery, 

In  an  action  for  adultery  die  nrogs 
mod  be  proved  t*?W 

What  (hall  be  proof  fufficicnt  of  ik 
marriage  342 

The  church  regider  is  fufficient  proof  «* 
the  marriage  345 

The  marriage  need  not  be  aceonfii* » 
trie  ceremonies  of  the  church  of  In- 
land t       ft 

Confeffien  of  the  wife  00  proof  offe 
fact  & 

What  circumdances  operate  to  isoofc 
the  damages  343 

What  to  diminidi  them  2. 

What  defendant  may  give  ia  eridmt* 

.   dimioifh  the  damages  ty 

If  an  hufbaod  fuders  bis  wife  »  6*  ■ 
open  proftitution,  no  action  of  akbn; 
will  lie  A 

To  actions  of  adultery  not  g*Hrr  fife 
fix  years  is  the  proper  plea         34J 

Though  the  damages  are  under  40. 
plaintiff  (hall  have  his  full  cals  & 
Adwwfon. 

Purchafe  of  an    advowfon  sot  fefoty 

180 
Affidavit. 

The  affidavit  of  a  perfon  cocrifieJ  rf 
crimes  may  be  read  in  his  ova  de- 
fence 71J 

How  far  affidavits  are  evidence       fy 

How  given  in  evidence  & 

Affidavits  of  illiterate  perfons,  bow  to  be 
fworn  740 

Voluntary  affidavits,  how  they  d&ra 
evidence  from  an  aefwer  in  chancery 

7)1 
.  Agent. 

Army  agent,  how  far  liable  00  a  tf 
drawn  by  an  officer  J$ 

An  action  for  money  had  and  reco«4 
will  not  lie  againd  an  agent  fori&KT 
voluntarily  paid  to  him  for  the  «&« 
his  principal  »°9 

The  right  of  the  principal  flw!I  «*  * 
tried  in  an  action  againd  the  a|est  ip 

Where  money  has  been  paid  to  an  ««* 
by  miftake,  ia  what  cafes  he  (but* 
liable,  in  what  not  & 

■/fgree&ent. 

Agreements  obtained  by  coerdofl,  * 

which  are  a  fraud  on  others,  arc  «■* 

•    '  97 

Vta 
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(That  agreements  requiring  a  note  in 

writing  are  good  within  the  ftatute  of 

frauds  page  99 

\o  perfon  can  maintain  aftumput  on  an 

agreement  to  which  he  is  not  a  party 

105 
Agreements  to  be  performed  at  different 
'  times  when  fuable  129 

f  there  is  a  fpeciai  agreement,  it  ought 
«-t©  be  declared  on  130 

fhe  agreement  (hould  be  proved  ex- 
prefsiy  as  laid  1 38 

Agreements  in  the  alternative  how  to  be 
declared  on  1 39 

I*  plaintiff  declares  on  a  fpeciai  agree- 
ment and  fails  in  proving  it,  he  may 
go  into  evidence  on  the  general  counts 

140 
ffoxd*  importing  an  agreement  will  fup- 

*  port  an. action  of  covenant  267 
ft.  recital  of  an  agreement  mail  Support 
!  t  an  action  of  covenant  26S 

Vid.  Sales  and  Marriage* 

Alien. 

Tie  wife  of  an  alien  enemy,  or  of  one 
who,  has  abjured  the  realm,  is  charge- 
able as  a  feme  fole  1 27 

That  the  plaintiff  is  an  alien  enemy  is  a 
good  plea  in  afTumpfit  166 

Alien  cannot  maintain  an  ejectment  439 

What  children  born  abroad  may  inherit 

Amends. 
The    defendant    may  plead   tender  of 
amends  in  an  action  of  trefpafs,  where 
the  trefpafs  was  involuntary  416 

Amercement. 

la  what  cafes  debt  lies  for  an  amerce- 

•  ment  197 
In  debt  on  an  amercement  any  variance 

in  ftatmg  the  amercement  is  fatal  2 1 3 
What  variances  are  fata!  260 

How  to  declare  in  debt  for  an  amerce- 
ment 238 
How  to  be  made  in  courts  feet  and  baron 

An  avowry  for  an  amercement  (hould 
ftate  that  the  party  was  guilty         364 

In  cafes  of  court  Ieetor  baron  the  Rew- 
ard amerces  generally,  and  it  is  then 
affeered  ,  36c 

The  "amercement  .caanot  be  by  the  jury 

tbid. 


In  avowry  for  an  amercement,  a  com- 
plete title  as  to  the  jurifdiction  of  the 
court  and  extent  of  the  manor,  ought 
to  be  (hewn  page  365 

How  the  taking  for  an  amercement  is  to 
bejuftified  {Fid.  Fine.)       412 

Ancient  Demefne. 

Tenants  by  ancient  demefne  are  excufed 
from  payment  of  tolls  for  the  produce 
of  their  lands  36S 

That  lands  are  ancient  demefne,  how  to 
be  pleaded  in  ejectment  454 

Annuity. 
Money  paid  for  an  annuity  which  be- 
comes afterwards  void,  it  recoverable 
in  afTumpfit  •   z 

But  it  is  opt,  recoverable   againft  the 
.   furety  for  the  payment  of  the  annuity 

Grant  of  annuity  is  not  ufurious       1 78L 
A  liter  if  colourable  oply  jto  hide  a  real 
loan  is. 

Anfwer. 

In  chancery,  in  what  cafes  it  is  good  evi- 
dence ?6S 

Apportionment.     Fid.  Infurance. 

Apprentice* 
Affignee  of  an  apprentice  cannot  fue  on 
the  (jovenam;  2~, 

ArrcJIs. 
Money  promifed  to  a  bailiff  to  fet  a  party 

arretted  to  bail,  is  not  recoverable  in 

afTumpfit  9C>  92 

Bonds  given  by  f>erfons  under  arreft,  in 

what  cafes  void  |  g  - 

What  arreft  will  juftifya  battery  ,  J 

Whatarrefts  are  illegal  22J 

Arreft  of  an  executor  or  adminiftrator  11 

illegal  , 

Of  an  efts  of  a  witnefs  //,  • 

Of  peers,  certificated  perfons,  or  bank- 

^™V\  ik 

Of  an  efts  on  a  Sunday  j(,% 

Arreft   of  a  felon  by  a  private  perfon, 

good  33+ 

Bare   words  will    not    make  an   arreft, 

without  touching  the  body  604 

The  arreft  muft  be  made  by  the  authority 

of  the  builiff  .  ,.     ,/. 

It  muft  be  by  virtue  of  a  warrant  figned 

and  fealedby  the  ftjeriff  if, . 

The 


ANHSnp; 


T>e  bailiff  wc<J  «*  foew  K?  y*r»# 

.  unjcl*  fo  required  'jfm(p4 

Tp  what  cafea  dpo/s  mi  he  w«» 

roalf €  an  arreft  fh. 

?f  a  Wfiw  iUfjaHy  arreted  i^  w>i!e  ip 

cuftody  clprged  with  a  fajrarrcir,  it 

Aall  bfc  good  and  valid  60$ 

Arrefls  oo  a  Sunday  a/e  yoj*!  i*. 

ft#e  ipwifqomspt  v#l  fy  %  a*  arr$ 

jon  a  Sunday  ^. 

jybat  arrefls  on  that  day  jq^ajr  foe  H«tod 

5Xe  writ  fcouty  ft  ojf  tfc  proper  coiinty 

Delivering  a  wijt  £p  a  (beriiF  againft  a 
.  r*gf»R  WV«P  w  w<tfy  II  *  S*tf  IK: 

What  (hajl  eonftitute  an  affault  in  lav 

'  *"    "  i]t. 

JHow  it  differs  from  a  battery  ifa 

The  act  need  noi  6e  immediate        315 
But  muft  be  wilful  «£ 

Muft  be  done  without  the  party's  confent 

Aid. 
What  (hall  excuTe  an  affault  #  J 14 
What  are  good  justifications  in  aflault 

3'5 
7^.   P#br#Wf    Pfa&lg*  ,  Evidence, 
VerdiQ,  Damages,  and  Co/Is. 

San  affault  demefiie9  what  is  good  evi- 
dente  to  fupport  it  %  1 5 

p very  aflauk  will  not  jtiftify  every  bat- 
tery ibm 
What  may  be  fjivcn  in  evidence  under  it 

32b 
rfr. 


In  deejaricg  agajnft  an  executor  on  * 
promiie  of  teftator's,  it  is  not  qepeJTa- 
ry  to  iff.  ou{  that  dbe  p^feudanf  ha* 
affcts  ?3* 

f aymenjt  0/  injereft  $fi  a  legacy  by  an 
executor  proof  of  affets  142 


executor  proof 
Ibidem 


2<Sl 


Vfhei  e  an  *xecu$oi!  is,  clprgeahU  tl*oogb 
he  has  noaflets  199 

How  the  heir  is  chargeable  by  reafon  pf 

}Vbat  pleading  by  an  executor  or  ad- 
nJHWr  is  an  *4mi#qo  of  aifcrj 

*54 

flow  far  a  creator  %!}  be  fou^d  by 

judgment  of  aiiets  f «#$&  qffidfKwi 


r7^L*«?«»*iW*f 


The  neTr  ts  chargeable  with  tfc^Ee 
*%£  4dmi*$r#>T+  lawn***,  anf*  j£ 

tyFbee  and  how  far  afigae* 

cbafweaMeindc&t  far  rent 
Haw  Jar  an  execute* 

"ajatfgn 
Where  debt  for  rent  is  in  be  ken* 

againft  an  aSgnee  111 

flaw  an  aiftgnee  is  to  be  dedareaipel 

in  debt  for  rest  ftf 

A&goee  is  houad  fagr  a  ceroniBfi— 

What  covenants  ftall  bind  aigntt  2. 
3t^islia4faa»fJigftes  1% 

Wbere  afEgneea  are  not  fiabbkof* 

*m  * 

How  jar  affignee  is  chargeable       41 

How  hx  the  affmee  to  be  ckarpaae 

mod  be  in  poffefioo  V 

Affigoee  of  part  liable  in  cavesa*    #• 

What  corenants  (ha^  not  exttsdvin; 

'ficneei    '"'  '    ~"      ~~  m 

Under ^hat  corenants  Re  nmise    1* 

AnWres  of  the  revejfipoaajeV^t|f 

/rT'fcr.  34.  wjiat'adions'sWf  «A| 

maintain  Jtf 

How  breach  of  covenant  is  t^U*%V 

where  an  aft' is  to  be  me  by  we 

affigoee  f* 

Covenant  not  to  affign,  what  fhaDbc* 
breach  .  -  *$ 

What  is  a  wairer  of  a  breach  of  A* 
covenant  *T 

b  cafe  of  Bankruptcy,  bow  protai  $f 

Q»  wfcatcpntr^&itliej  1 

{^es  to  recover  money  paid  uaocs an* 

take,  V  * r<Wh*  rfnoeit  j* 

-j-— '  t6  recover  money  paid  for  a  co«V 

dfirattfn  «4|iA  bappen*  to^il  ^* 
rrr-  to  reqwer  u^ey  paid  MOMlM 

iltttoavoidaattaiity  1 

rrrrio  repgyer  mpjny  f*0^jf g< 

fdrtion»  impofition9  oroppsafaa   4 

)  xejcQgcr  m«Ky  ftwbtwfc*   ' 


OF  THE  PftRflSIfiAJ-  RATTERS. 


^torc/COV.criwUKy  ordered  to  be  paid 
lli^gDOTanep^j^paffnt  ^g<  6 
***-  XQ  recover  money  pajd  mfo  a*  il- 
JegaJ  contract  6 

r*r  m>  recover  mjoney  under  a  tye-fcw  f 
«— f  to  recover  fee?  of  office  8 

Vtd.  Sales,  Wagers*  Bills,  Infunmce. 
Rmb  oxprefs  dMfent  avprartt  Jthn  kw 
will  not  rasfe  an  implied  «ootra&  to 
Support  aflumpfu  86 

JTampfit  will  not  lie  on  a  voluntary 
covitefy  $7 

Fhat  (has  fee  kerned  a  voluntary  cour- 
tefy  i3. 

ja Aipfit  wBl  not  lie  on  an  illegal  trant 
aaion  88 

for  will  it  lie  to  recover  money  for  do- 
ing an  act  which  the  party  mould  have 
done  without  reward  9a 

lor  where  the  demand  arifes  from  a 
irauddeuf  transaction  93 

[or  where  it  is  founded  on  an  unconfei- 
cations  demand  94 

lor  where  the  confederation  it  frivolous 
or  groundlefi  ib. 

Iqr  where  t^e  debt  it  due  \>y  (pecialty 

96 

Inney  paid  on  a  confederation  bad  in 

kw,  yet  is  not  Recoverable  back  ajjaja 

in  aflumpfit  98 

^mpfit  Will  not  lie  where  it  will  not 

^Completely  try  the  queftion    '  98 

a  aflumpfit  again  ft  an. executor  or  ad- 

mtniflrator,    and   pi&e    ndmniftranjlt 

Pfcwlttl*  pMnjiff  Wft  flw*e  his  dobt 

##.  DficfarjUfofi  qoJ  Pleading. 
f  the  flieB\ff  pays  the  get*  of  a  tfefcpd- 

ant  jgbojtas  «(b^ed,  he  may  oiauttaip 

. aiTu napfit  aga i njl  h im  for  it  612 

Affurancc. 
Covenant  for  further.afliirance,  how  it  is 

co  be  made  278 

Attpclwypt. 
foreign  attachment  is  a  good  plea  in  af- 
:  fompfit  1,65 

jThat  in  (uch  cafe  mtift  be  proved  166 
¥hm  debts  fan  be  attached  by  f<H;e\£P 

attachment  .231 

fcowibtti^jH*ftclw?nt  i^tP  be  rfead^d 

to  an  action  of  *kbft  aja 

Hajnoff  k  Lbea<feop  ibppjtf  haje  notice 

HlNrtJttadimfttt  of  the^ports  of*  tracer 
is  anaftof  Jw&rHfltey  *  5^6 


Forejjm  a;tacl?roe#  fr  cajfc  #  I^rqytcy 

A^  574 

Mojney  received  under  a  forged  power  of 
attorney  recovery*  <tak  1 

Fees  of  an  attorney  tecoverabU  in  a£ 
fumpfit  9 

Mtaft  iurnifli  a  bill  under  the  A»t  3  $*r. 

In  what  cafea  k  j*  not  jie^tfaiy  for  an 
attorney  ft  feeaiJb  a  UU  *&• 

Cab  0/  fet  off  9 

Ppes  not  extend  to  bufineft  done  in  ron- 
-  veyandng,  or  in  ,tbe  ip&rior  counts  & 
Attorney's  bill  for  bufioefs  done  at  seffioos 
referred  9 

In  what  cafe  put  to  prove  ahe  items  9 
In  what  cafes  the  court  will  (lay  proceed- 
ings on  an  attorney's- bUl  10 
The  ftatute  of  limitations  roas  againfl 
demands  of  attornies  for  their  fees  148 
An  attorney  caftiwt  maintain  an  adipqof 
debt  for  bujfads  done  fee  a  ihird  per* 


fon 


*VS 


The  court  will  not  allow  a  whole,  judg- 
ement to  be -fet  asT  without  (enuring  thft 
attorney's. bill  y^  t 

How  an  attorney  mquld  make  a  leafe  in 
the  name  of  his  priocipaj  z^ 

May  be  liable  to  an  adion  for  falf?  im- 
ptifonawnt  together  wkh   bis  client 

405 

In  an  a&on  by  an  attorney  for  words,  it 
is  fufficicnt  that  he  has  praclifed  as  fuch 

Is  liable  to  an  action  on  $c  cafe  for  pe- 

ikying  ibe  fuit  of  his  cJienvt  6;  7 

By  what  the  damages  in  fuch  cafe  mall 

bettg»J*l*4  ib. 

Xhe  court  will  not  inrerpofc  in  a  fum- 

wary  Wf»y  ^. 

Any  perfon  injured  by  an  atljcfney  in 

conducting    an   adverfary  '  fuitt    may 

ipa,intaio  ca,fe  fojr  die  injury  e> » ^ 

In  4eojaripg  aga^nft  an  attorney  for  neg'i- 
.    genpe^  :n\ifr^cita,l  .of  the  writ  qn  wj^ich 

the  firft  fuit  was  grounded  is  fata)  ^2 
flowi?*r.^toroies  jire  p-r^tetf-Vo  give 

evidence  agajntt  thejr  cljei^t  yiy 

Avowry. 
,How  an  avowry  differs  from  a  eonufanco 

JPefendam;  .may  avow  generally  without 
.%  *m**f  anywnant,  by  .flat,  ziffeu.  8. 
.  -  *'  l9  ib. 

How 


*   AN  INDEX 


How  avowries  are  to  be  made  under  the 

(lattice  page  3  54 

How  far  particular  eftates  are  to  be  (hewn 

Statute  extends  to  all  cafes  of  avowry  tb. 

All  reots  may  now  be  avowed  for     355 

Avowry  for  a  nomint  pan*  rouft  ihew  a 
demand  356 

Avowry  for  part  of  the  rent  (hould  (hew 
how  the  reft  was  fatiafied  ib. 

Avowry  for  more  than  is  due  not  bad  ib. 

Perfohs  not  folely  feifcd,  how  they  mud* 
avow,  as  coparceners,  e*gr.  357 

Defendants  may  avow  generally  that 
plaintiff  held  under  a  certain  article 
without  fetting  out  landlord  or  leflbr's 
title  or  tenure,  by  ft  at.  1 1  G.  1.  c.  19 

35* 

If  defendant  avows  under  the  ftatutc, 

mil  babuh  in  tcmementu  is  a  bad  replica- 

tton  ib. 

Copyhold  cafes  not  within  the  flat.      ib. 

Executors  and  adminiftrators  of  tenant 

in  fee- tail  or  for  life,  may  diftrain  by 

^at.  3*  H.  8.  c.  37  if. 

Confti'uclions  on  this  ftatutc  ib. 

They  m.^Y  diftrain  for  arrears  on  leafes 

359 
Defendant  ma*V  have  judgment  in  replevin 
though  he  ra.^ccttes  his  title         360 
How  to  avow  fcT  a  taking  for  damage 
feafant  to  a  common  where  the  num- 
ber of  cattle  is  certain  or  uncertain 

360 

•Wfiat  the  avowry  for  an  amercement 

(hould  let  out  ■       3^4 

How  fiich  avowry  (hould  ftate  the  right, 

&c  to  amerce  **• 

Several  perfons  cannot  join  in  an  avowry 

374 
Except  coparceners,   and  joint-tenants 
who  may  join,  but  not  tenants  in  com- 
mon * 
If  the  plaintiff  in  avowry  for  rents,  cut- 
toms,  fervices,  &c.  is  barred,  the  de- 
fendant (hall  have  cofts  and  damages, 
ftat.*ii/.8.  f.19                       3?5 
If  the  plaintiff  is  nonfuit  before  iflue 
joined,  the  defendant  may  recover  the 
rent  arrcar  by  writ  of  inquiry,  by  flat. 

17  Car.  a.*.  7,  376 

But  defendant  need  not  proceed  under 

the  ftatutc  *• 

A  writ  of  fecond  deliverance  (hall  fuper- 

fede  the  proceedings  under  the  flatute 

ibid* 


If  defendant  is  noafimed  after  mrr, 
the  jury  who  rry  the  hTuc  (hall  isc*t 
of  the  rent  arrcar,  value  of  tfae  jnfr 
under  flat.  17  Car.  2  pPFJ 

If  the  jury  who  try  the  caufe  aegkdn 
aflefs  damages,  it  cannot  be  dox  by 
writ  of  inquiry  l 

Statute  does  not  extend  to  dtfticacs  k 
poor  rates,  damage  feaJuu,  ftc  37I 

Au&on.     Fid.  Salt. 
Auctioneer  cannot  vary  the  priaue'pfc* 

cular  by  any  verbal  declaration  at  or 

faie  11 

Goods  fold  by  andioa  oot  vkhia  the 

ftat.  of  frauds  J( 

Depofit  at  a  faie  by  auction,  bow  far  * 

binds  >f 

Till  a  lot  is  knocked  down,  tbe  bidder 

may  retract  & 

Id  what  cafes  an  auctioneer  u  liable  ©a 

action  ia>his  own  name  16 

Auctioneer  may  maintain  anaftiaaistii 

own  name  for  has  goods  bid        lT 

jfwtor&y. 

Money  paid  to  any  one  acting  mkr  1 
void  authority  u  recoverable,  is  & 
fumpfit  \       i 

That  authority  not  roioY where  given  by  1 
court  of  competent  jurifdifiwa       \ 

When  a  perfon  is  acting  under  a  lepi 
authority,  it  (hall  excufe  a  bauerv  3J6 

Award. 
That  all  matters  were  rerened,  ad  * 

award  made,  ti  a  good  plea        16? 
Ip  debt  on  an  arbitration  bond,  nVfh»- 

tiff  (hould  iet  out  the  award       *9 
If  an  executor  fubmits  toaoasnsd*  *• 

an  admuTtoo  of  afTets  *H 


BAIL. 

For  what  fum  the  (heriff  rouft  take  $** 

bail  * 

In  what  manner  the  bail  bond  •»  * 

given  under  23  Hen.  6  T 

The  directions  of  the  ftatutc  ant** 

every  refpect  obferved  * 

The  bail  bond  muft  be  founded  ot  p 

and  legal  procefc  J* 

How  the  bat!  bond  may  beafifiw"1* 

ftat.4W5wto-r.i6.     ^^ 


OF  THE  PRINCIPAL  MATTERS. 


^Aflignment  (hould  not  be  made  till  the 
four  days  expired  ptqc  10 1 

\Vhcn  the  alignment  may  be  made      ib. 

Who  only  can  make  the  alignment,  and 
when  the  afljon  mud  be  brought     192 

How  bail  above  is  to  be  put  in  ib. 

Proceedings  on  the  recognizance  is  either 
by  debt  of  fare  facias  1 93 

Plaintiff  cannot  proceed  again  (I  the  bail 
tH!  non  tft  Inventus  returned  on  the  ca. 
fa.  ib. 

When  the  bait  can  furrender  their  prin- 
cipal 194. 

Wlien  plaintiff  proceeds  by  frire  facias 
the  bail  fh.  It  have  to  the  return  of  the 
iecond  to  furrender  the  principal      ib. 

Bat  this  is  matter  of  favour  ib. 

In  what  cafes  the  hail  (hail  be  difcharged 

■94 
In  what  manner  the  bait  muf>  furrender, 

in  order  to  di (charge  their  principal 

ib. 

If  error  is  brought,  how  far  the  bail 
(hall  be  difcharged  195 

To  debt  on  the  bail  bond,  what  defend* 
ant  can  plead  237 

.  Cannot  traverfe  the  arreft  of  the  princi- 
pal %b. 

H*w  far  the  bail  are  liable  in  debt      265 

In  a&ions  of  affiuilr,  defendant  may  be 
held  to  fpecial  bail  32  j 

Batttff. 

Promife  made  to  a  bailiff  to  pay  the  debt 
on  condition  of  his  letting  the  party 
go  at  large,  is  void  90 

Atfumpfit  will  not  lie  on  a  promife  of 
money  for  doing  what  was  his  duty 
without  any  reward  92 

If  the  defendant  in  replevin  make  conn* 
fance  as  bailiff  to  J.  S.  plaintuf  may 
traverfe  that  fait 

Fid.  Liberty. 

Bailment, 

What  are  the  different  fpecies  of  bail- 
««t  618 

!*  cafe  of  a  naked  bailment  without  pro- 
fit to  bailee,  lie  is  only  chargeable  in 
cafe  of  grofa  neglect  ib. 

Vtd.  Corn*  and  Urn  keeper. 

If  goods  are  bailed  for  the  purpofe  of. 
•    Hading  or  acting  by  commifton  with* 


out  profit  to  bailie,  tie  is  chargeable 
in  cafe  of  lofs  only  for  neglefl  page  42  c 
If  things  are  lent  to  any  perfon,  he  mutt 
ufe  them  for  the  purpofes  only  for 
which  they  were  lent,  or  he  is  liable 

4*5 

Bankrupt* 

Money  given  to  a  creditor  to  induce1  him 
to  Ggn  the  bankrupt's  certificate,  is  re- 
coverable in  afTumpfit  j 

Bankrupt  may  after  his  bankruptcy  in- 
dorse a  bill  of  exchange,  given  before 
it  for  a  valuable  confederation  30 

What  action  the  affignees  may  maintiiav 
in  their  own  names  1 1 9 

A  legacy  or  other  property  coming  to  a 
bankrupt  before  the  allowance  of  his 
certificate  by  the  chancellor,  belongs 
to  his  affignees  ib. 

Money  levied  by  Ji  fa.  cm  the  goods  of 
a  bankrupt  after  an  act  of  bankruptcy 
committed,  is  lecoverable  in  afiump- 
fit ib* 

What  payments  made  to  a  bankrupt 
after  a  fecret  act  of  bankruptcy  are 
protected  by  flat.  1  Joe.  1.  c.  15     ib. 

What  payments  by  a  bankrupt  after  a 
fecret  act  of  bankruptcy  are  good 
under  flat.  10  G.  2  ib, 

Aflumpfit  will  lie  again  ft  affignees  trader 
an  order  for  a  dividend  121 

How  affignees  are  to  declare  in  afTumpfrt 

M7 
Bankruptcy  in  the  plaintiff,  how  to  be 

pleaded  i?(5 

A  bankrupt  may  maintain  aftuirrpfit  for 

what   he   earns  after  his  bankruptcy 

>57 

That  the  defendant  has  become  a  bank- 
rupt, how  to  be  pleaded  ib. 

To  what  debts  the  certificate  is  a  bar  158 

Bankrupt  may  bind  himfelf  by  a  new 
promife  before  his  certificate  obtained, 
which  fhall  be  good  ib4 

In  what  cafes  a  bankrupt  mail  be  dif- 
charged in  cafe  of  afecond  commiffioo 

How  a  bankrupt  ihaFl  be  relieved,  if 
when  he  becomes  fo  pending  the  ac- 
tion 159 

Covenants  id  a  Ieafe  not  difcharged  by  a 
bankruptcy  3  79) 

How  debts  are  to  be  fcf  off  again  ft  aclions 
by  the  affignees  241 

3  F  Bond 
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Bond  given  by  a  bankrupt  after  an  act  of 
bankruptcy  committed,  not  di (charg- 
ed by  his  certificate  page  246 

Bankrupt  is  liable  in  covenant  for  rent 
accruing  after  his  bankruptcy         291 

Covenant  to  repair,  pay  rent,  &c.  not 
difcharged  by  the  bankruptcy         309 

The  commifiioners  of  bankrupt  are  liable 
to  an  action  for  falfe  imprifonment, 
for  committing  the  bankrupt,  ia  what 
cafes  331 

If  the  goods  of  a  trader  are  taken  in  ex- 
ecution, but  before  they  are,  fold  he 
becomes  a  bankrupt  they  belong  to  the 
affignees  *  392 

Trefpafs  lies  by  a  perfon  againft  whom 
a  commiffion  of  bankrupt  has  been 
fued  out,  he  not  being  an  object  of  the 
bankrupt  laws  againit  the  aihgnees  for 
taking  his  goods  398 

Affignees  of  a.  bankrupt  eftate  cannot 
maintain  ejectment  for  the  bankrupt's 
eftate  before  inroilmcnt  of  the  deed  of 

.    aflignment  431 

Sale  by  the  commiffioners  of  an  eftate 
tail  Of  bankrupt  equivalent  to  fuffer- 
ing  a  recovery  438 

Who  are  traders  within  the  ftatutes  of 
bankrupt  345 

There  mud  be  a  buying  as  well  as  a  fell- 
ing 546 

Handicraft,  or  mere  working  trades, 
not  within  the  bankrupt  laws  ib. 

The  trade  need  not  be  lawful  347 

Perfons  ufing  trade,  whatever  other  pro- 
feffion  they  may  be  of,  may  become 
bankrupts  ib. 

How  far  the  drawing  and  re  drawing 

'  bills  of  exchange  (hall  make  a  man 

an  objecl  of  the  bankrupt  law        547 

The  buying  and  felling  mud  be  general 

543 

Vtd.  Innkeeper^  Vi8uailer,  and  Farmer. 

A  perfon  refiding  abroad,  but  trading 
here,  may  be  made  a  bankrupt      5  ^  1 

What  depaiting  from  the  realm  /hall  be 
held  an  act  of  bankruptcy  552 

What  remaining  abroad  is  ib  ib. 

How  far  being  denied  to  a  creditor  is  an 
act  of  bankruptcy'  552 

A  banker's  flopping  payment  is  not  an 
act  of  bankruptcy  554 

What  departing  from  the  dweiling-houfe 
is  an  act  of  bankruptcy  J54 

h  mull  be  to  avoid  payment  of  a  debt 

ibuL 


What  arreft  and  lying  in  pruou-for  tw 
'  months  is  an  all  of  bankruptcy/.  55; 
Prom  the  time  of  the  forrenderoolvth 

perfon  fhall  be  a  bankrupt  *. 

What  escaping  from  an  aireftorbd&g 

outlawed  is  ao  ad  of  bankruptcy  A. 
What  fraudulent  procuring  of  his  goods 

and  chattels   to  be  fequeftercd  a  »• 

tached  is  an  act  of  bankruptcy  556 
What  outlawries  are  acts  of  baobapcf 

What  to  yield  himfelf  to  priJbn         L 

What  fraudulent  grant  or  conveyance  is 
an-  act  of  bankruptcy  557 

The  aflignment  mull  not  be  of  atradVi 
whole  (lock  in  trade  55S 

An  affigoment  for  the  purpofe  of  de- 
frauding any  of  the  creditors,  a afl  ifi 
of  bankruptcy,  and  void  & 

What  affignments   a  trader  may  onie 

What  payments  to  the  petit loosog  credi- 
tor are  acts  of  bankruptcy  560 

How  far  obtaining  a  protection  is  an  afl 
of  bankruptcy  560 

What  is  an  act  of  bankruptcy  by  a  infer 
having  privilege  of  parliament       £. 

A  plain  act  of  bankruptcy  cannot  be 
purged  561 

What  are  good  petitioning  at&on 
debts  under  flat.  5  G.  2.  c  30     $61 

The  petitioning  creditor's  debt  nraftbti 
legal  one,  and  lor  which  ao  actios 
would  lie  562 

The  debt  mud  be  doe  at  (he  time  of  rhe 
act  of  bankruptcy  commirtcd       $6$ 

Need  not  be  contracted  during  tie  trad- 
ing 5^ 

What  are  good  petttiomog  credwxs 
debts  it- 

Notes  bought  in  at  ten  (hillings  is  the 
pound  are  good  petitioning  creditors 
debts  & 

A  commiflion  may  iffue  againft  one  part- 
ner for  a  partnerfhip  debt  56; 

Executor  of  a  bankrupt  cannot  foe  ot* 
a  commiffion  «rf  bankrupt  agaiotf  soo- 
ther ik 

How  the  ifTuiog  of  the  coromiffioo  sod 
the  aflignment  is  to  be  proved        ft 

Whatever  is  in  the  bankrupt's  pafeiofl 
when  he  becomes  (b,  is  liable  ft)  fan 
commiffion  by  flat.  21  Jac.  r.  c.  ioif. 

If  mortgagee  of  a  trader's  efFccls  foUtn 
him  to  remain  in  pofTeffion,  he  kta 
the  benefit  of  bis  mortgage         566 
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The  ftatute  does  not  extend"  to  affign- 
nient  of  fhips  at  Tea  page  566 

Nor  to  cafes  where  he  has  only  the  tem  • 
porary  pofleffion  ib. 

Nor  to  cafes  in  which  he  has  not  the 
order  and  difpofnion  567 

Vendee  or  mortgag.ee  mu(i  take  poffef- 
fion  when  in  his  power  568 

Goods  in  the  h^nds  of  an  executor  or 
adminijtrator  do  not  belong  to  their 
aifignees  571 

Goods  the  property  of  the  wife,  and 
vetted  in  trufrees,  do  not  belong  to  the 
huiband's  aflignees  572 

Extends  to  cafes  where  the  bankrupt  is 
in  pofltrfion  of  the  goods  of  li  rangers 

Except  in  the  cafe  of  goldfroiths  or  fact- 
ors ib. 

Mere  pofTeflian  unconnected  with  other 
circumftances,  is  not  fufficient        571 

The  affignment  has  relation  to  the  acl 
of  bankruptcy  573 

If  an  extent  uTues  before  an  acl  of  bank- 
ruptcy, but  the  liberate  not  executed* 
it  (hall  bind  the  goods  of  the  bankrupt 

574 

The  king  is  not  bound  by  the  ftatutes  of 
bankruptcy,  but  only  by  the  actual  af- 
fignment ib. 

Neither  the  bankrupt  nor  his  wife  can 
be  a  witnefs  to  prove  an  act  of  bank- 
ruptcy committed  592 

A  creditor  who  has"  fold  his  chance  of 
recovering  his*  debt  under  the  corn- 
million,  is  a  good  w'tnefs  to  prove  the 
petitioning  creditor's  debt  ib. 

An  action  on  the  cafe  lies  for  maliciouily 
fuiog  out  a  commiflion  of*  bankruptcy 

628 
#  Baron  and  Feme. 

Ferae  covert  cannot  indorfe  a  note  or  bill 
of  exchange  29 

The  huiband  liable  for  the  debts  of  his 
wife  dumfola  122 

Huiband  always  liable  for  neceflaries 
furniflied  to  the  wife  during  cohabita- 
tion ib. 

Not  liable  where  he  forbids  tradefmen 
from  trufting  her  123 

Wife  cannot  borrow  money  even  to  pay 
for  oeccfBiries  ib. 

What  (ball  be  deemed  neceflaries      124 

]f  the  huiband  turns  the  wife  away,  he 
it  liable  for  nect&ricsfurnimcd  to  her 

lb. 


A  man  fufTering  a  woman  who  lives  with 
him  to  afTume  his  name  fhall  be  charg- 
ed as  if  fhe  was  his  wife        page  124 
If  the  wife  elopes,  the  huiband  ihall  not 
be  chargeable  1 2  5 

Neither  fhall  fhe  herfelf  ib. 

If  the  wife  has  a  feparate  maintenance, 
flie  fhall  be  chargtable  for  her  own 
debts  4  -    i  26 

What  feparate  maintenance  fhall  dif- 
charge  him  126,   12*/ 

In  what  cafes  a  woman  may  be  charged 
as  fole  1 27 

How  the  hufband  fhall  fue  for  money 
due  to  the  wife  ib. 

Where  fhe  may  join  it* 

How  far  he  has  the  benefit  of  her  con-* 
tracts  ib. 

In  what  cafes  a  wife  may  be  a  witnefs 
againft  her  hufband  143 

How  far  huiband  and  wife  are  charge- 
able in  debt  for  rent  200 
How  to   be  charged  in  debt  on  a  bond 
made  before  marriage  to  the  wife  2 19 
Baron  may  bring   an  aclion  in  his  own 
name,  on  a  bond  to  him  and  his  wife 

zoo 
How  a  feme  covert  may  fue  by  the  cuf- 
10m  of  London  ib. 

For  what  things  of  the  wife  the  hufband 
may  fue  alone  ib. 

Though  the  wife  is  under  age,  the  huf- 
band and  wife  may  appear  by  attorney 

it. 
How  hufband  and  wife  ihoukl  join  in 
covenant  for  rent  of  the  wire's  land 
under  flat.  32  //.  8.  c.  28  296 

Where  the  huiband  may  fue  alone        ib. 
A  man  may  juflify  an  afTault  in  defence 
of  the  wife,  and  the  wife  in  defence 
of  her  hufband  ,  314 

For  a  battery  of  the  wife,  how  the 
aclion  is  to  be  brought  3  1 6 

How  the  wife  is  to  plead  a  jufhficatton 
in  defence  of  her  huiband  3 1 8 

How  the  hufband  may  plead  ib. 

What  in  fuch  cafe  is  good  evidence    321 
In  actions  for  debts  of  the  wife  before  or 
during  coverture,  how  hufband  and 
wife  are  to  be  arretted  327 

Vid.  London. 
Huiband  fetfed  in  right  of  wife,  may  dif- 


train 


$F% 


Huihan 


and 


AN  INDEX 


Hulband  alone  may  replevy  and  avow 
for  cattle  taken  before  marriage  which 
belong  to  the  wife  page  375 

For  rent  due  to  the  hulband  and  wife* 
the  hulband  alone  may  avow  ib. 

Hatbands  feifed  in  right  of  their  wives 

,  holding  over  after  the  determination 
of  their  eftates  are  trefpaffers  ib. 

In  what  cafes  they  (hall  join  in  an  action 
of  trefpafs  434 

Wife  canndt  give  per  million  to  take  the 
goods  of  her  hulband  413 

If  the  hufband  difcontinues  lands  of  the 
wife,  (he  or  her  heirs  may  have  an  ac- 
tion  of    ejectment    after   his  death 

If  the  wife  alien  land  which  comes 
from  the  hufband,  his  heir  may  after 
her  death,  maintain  ejectment  for 
them  431 

How  baron  and  feme  mould  declare  in 
ejectment  449 

How  far  feme  covert  may  deviie       476. 

Feme  covert  having  a  feparate  mainte- 
nance may  be  a  bankrupt  551 

A  feme  fole  trader  who  commits  an  act 
of  bankruptcy,  cannot  be  made  a 
bankrupt  after  me  marries  ib. 

Cannot  be  witnefTes  for  or  agaimt  each 
other  719 

A  feme  covert  trading  feparately  may  by 
the  cufiom  of  London  be  a  bankrupt 

55  * 
Baron  and  feme  may  join  in  trover  for 

goods  which  were  the  wife's  before 
marriage  579 

Trover  will  lie  again  ft  both  for  a  conver- 
sion by  the  wife  x  587 

How  to  declare  againft  them  io  trover 

588 

Bankrupt  in  a  fecond  commiflion  cannot 
be  a  witoefs,  unlefs  he  has  paid  fif- 
teen millings  in  the  pound  592 
Vid.  Declaration. 

Bargain  and  Sale, 

All  alignments  by  bargain  and  fale  moft 
be  inrolled  within  fix  months        43 1 

BnJIatd. 

Fid.  Marriage. 

If  the  marriage  is  not  rightly  celebrated 
according  to  the  marriage  aft  26  G*  av 
c .  33.  it  is  void,  and  the  iffue  baflards 

481 


The  inability  of  the  boftand  may  fee 
good  evidence  to  balhurdxze  die  iflae 

Though  a  man  has  been  divorced  ca^k 
frigi&atis,  if  be  marries  agaia,  see 
has  iflue,  they  fhali  not  be  baitardsii. 

Proof  of  want  of  accofs  tfhaJi  baibrdoe 
the  iflue  & 

If  a  divorce  a  menfa  eJ  torv  takes  piss} 
the.  children  bora  during  *****  period 
fhall  be  held  to  be  baflards  4S4 

The  wife  fhall  oat  be  admitted  as  a  ve- 
nds to  prove  want  of  access,  and  fa 
baflardize  the  iflue  485 

How  long  the  iflue  may  be  bora  after 
the  death  of  the  bufband  to  be  held 
legitimate  & 

Parents  may  baflardize  their  uTue  bam 
before  marriage,  but  not  thofe  bsra 
after  ^ 

Bill m  Chancery. 
If  6led  before  fix  years  expired,  AaB 

prevent  the  ftatote  of  ftnritatioes  153  , 
Bills  of  Exchange  and  Prcmiffmj  Netts. 
What  biils  or  notes  are  of  a  negotiable 

nature  24 

What  are  void  and  not  negotiable       25 
Need  not  exprefs  to  be  for  value  receiv- 
ed ,7 
Any  alteration  of  a  bill  of  exchange  ki 

material  part,  fhall  avoid  it  aS 

Who  may  indorfe  hills  or  Botes         29 
Bills  of  exchange  payable  to  ewe,  beta 

rouft  indorfe  y> 

In  what  cafe  a  bankrupt  nay  iodorfc  1 

bill  of  exchange  p 

In  what  manner  the  inderfenacot  is  to 

be  made  g. 

How  notes  under  5L  are  to  be  madeaad 

indorsed  3g 

Effecl  of  indorfement  in  biaak  a? 

No  bill  or  note  can  be  mdoried  lor  put 

of  the  fum  «t 

Bill   of  exchange  or  ptomifibry  amr, 

cannot  be  iodorfed  over  after  dse  nse 

k  is  due  « 

Of  the  nature  and  esTea  of      "    ~ 


EfTec>  where  the  rodorfement  is  to  cat 
perfon  only,  and  when  to  order      ft 

In  what  order  the  feverai  patties  ens 
bill  or  note  are  chargeable  34 

How  the  indorfee  mmf  fce  k\ 

Watt 
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What  be  mud  prove  a*  the  trial  page  }6 

Bills  payable  to  fictitious  payee  when  re- 
coverable 37 

Bills  or  notes  in  what  cafes  impeachable 
on  the  ground  of  illegality  37 

No  perfon  chargeable  through  the  medi- 
um of  a  bill  of  exchange,  unlefs  his 
name  appears  on  it  38 

Bills  payable  to  bearer  recoverable  under 
every  circum  (lance  40 

Payment  of  a  bill  which  the  owner  had 
loft  4s  good  only  when  paid  in  the  fair 
courfe  of  trade  4° 

What  is  a  good  acceptance  of  a  bill  of 
exchange  4« 

What  an  abfolute  and  what  a  conditional 
acceptance  42 

The  holder  of  a  bill  muft  take  the  ac- 
ceptance to  be  abfolute  or  conditional 
when  the  bill  is  tendered  41 

Who  only  can  accept  43 

Bill  may  be  accepted  in  part  44 

Acceptance  need  not  be  on  the  bill        ib. 

BiH  may  be  accepted  at  any  time  45 

Acceptor  never  can  aver  the  want  of  con* 
fideration  46 

Acceptor  liable  to  the  drawer  on  his  ac- 
ceptance (£. 

Acceptor  of  a  bill  of  exchange  only  dis- 
charged by  exprefs  words,  or  drawer's 
paying  the  bill  47 

What  ihall  amount  to  an  exprefs  difcharge 

47 

How  the  acceptance  may  be  discharged 

48,  49 

Bill  of  exchange  fliould  not  be  paid  till 
due  49 

Of  the  proteft  of  foreign  and  inland  biHs 

ib. 

Jo  what  cafes  the  drawer  is  intitled  to 
damages  and  cofts  againft  payee      50 

Where  acceptance  is  refufed  of  a  bill  of 
exchange,  an  adion  lies  immediately 
againft  the  drawer  5» 

When  a  bill  ought  to  be  protefted         tb. 

JJotice  to  the  drawer  of  the  non-accept- 
ance of  a  bill  of  exchange,  where 
drawee  has  no  effects  of  the  drawer  in 
his  hands  '•• 

Proteft  may  be  on  a  copy  W 

When  a  biH  is  not  to  be  protefted         tb. 

Proteft  not  fuflicient  evidence  without  the 

W  ...  S3 

proteft  of  inland  bills  of  exchange  not 

neceflary  when  they  are  payable  after 

"  *  fight  55 

Payment  by  bill  of  exchange  is  a  good 


difcharge  of  a  debt  under  flat,  of  Ann. 

P*g*  53 

Cafes  of  laches  of  the  holders  of  bilk, 
in  what  cafes  liable  54 

When  bills  (hould  be  tendered  for  pay- 
ment or  acceptance  5$ 

After  laches  in  the  holder,  a  promife  to 
pay  the  bill  by  the  in  dor  fee  or  acceptor 
is  void,  if  he  did  not  know  of  the 
laches  ,  55 

How  circumftances  may  excufe  notice 

57.  58 

What  (hall  be  good  notice  of  non-pay- 
ment 58 

How  far  ufage  lhall  excufe  the  laches  of 
the  holder  of  the  bill  $9 

Bills  payable  to  the  excife,  have  fix  days 
longer  allowed  than  others  60 

Bills  payable  to  bearer,  in  what  cafes  the 
lofs  /hall  fall  on  the  holder  61 

Of  joint  and  feveral  bills  and  notes,  how 
they  are  fuable  6 1 

Money  paid  by  a  bankrupt  on  a  bill  of 
exchange  after  a  fecfet  aft  of  bank- 
ruptcy, is  good  119 

In  declaring  on  bills  of  exchange  and 
notes,  the  day  is  material  1 36 

How  to  declare  againft  the  acceptor  of  a 
bill  of  exchange  ib. 

Statute  of  limitations  a  J>ar  againft  bills 
of  exchange  148 

In  writs  of  enquiry  in  actions  on  promif- 
fory  notes,  what  is  to  be  proved     1 80 

In  aflumplk  on  a  joint  note,  one  defend- 
ant may  avail  himfelf  of  a  mifnomer' 
of  the  other  168 

Judgment  on  bills  of  exchange  and  notes 
referred  to  a  matter  1 70 

Debt  will  not  lie  againft  the  acceptor  of  a 
bill  of  exchange  173 

Note  payable  by  inftallraents,  when  it 
may  be  fued  205 

Bills  of  exchange  which  have  fome  time 
to  ran,  are  difcharged  under  the  infol- 
vent  acts  345 

Trover  wiH  Ke  for  a  bill  of  exchange  543 

How  far  drawing  and  redrawing  bills  of 
exchange  will  make  a  man  a  trader 
within  the  bankrupt  laws  547 

Bonds. 

A  bond  may  be  pleaded  in  bar  to  an  action 

on  Ample  contract  167 

What  bonds  are  good  in  law  1 73 

What  parties  only  can  nuke  a  good  bond 

■74 
What 
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What  (hall  be  deemed  durefs,  fo  as  to 

avoid  a  bond  page  1 74 

What  bonds  are  void  in  their  creation  1 75 
For  u furious  bonds,  fee  Ufrry. 
For  bonds  given  for  fale  of  offices,  fee 

Offices. 
For  fimopiacal  bonds,  fee  Simony. 
What  bonds  are  void  for  a  conlideration 

malum  in  Je  182 

Bonds  given  as  prmmia  pudkitU>  are  good 

in  law.  ib. 

Vid.  Trade,  Marriage^  Evidence. 
Bonds  limiting  the  exercife  of  any  legal 

powers,  are  void  185 

Bonds  given  for  money  lent  to  be  applied 

to  illegal  ufes  are  good  18; 

ATtter  if  given  for  a  debt  a  fifing  from  an 

illegal  transition  between  the  parties. 

themfelves  ib. 

Bonds  conditioning  for  the  performance 

of  an  agreement  which  is  contrary  to 

law  are  void  ib. 

What  bonds  are  good  or  void  where  the 

condition  is  impoOible  186 

The  extent  of  the  bond  as  to  perfons  or 

things  limited  to  the  condition     '  198 
Either  heir  or  executor  may  be  fued  on  a 

bond  199 

When  money  is  to  be  paid  on  a  bond  at 

differerit  times,  when  it  can  be  fued 

205 
An  adminiftrator  is  liable  in  the  bond 

given  to  the  ordinary  260 

In  debt  on  Kim  pie  contract,  the  plaintiff 

may  recover  Jefs  than  he  declares  for 

206 
How  to  declare  in  debt  on  fimple  contract 

ib. 
Declaration  on  a  bond  fhoqld  flate  it  to 

by  deed  under  fcal  207 

Declaration  on  a  bond  fhould  conclude 

with  a  profeft  ib. 

If  the  deed  is  loft,  the  plaintiff  may  de- 
clare fpecially       '  ib. 
How  a  breach  is  to  be  afligned  in  debt  on 

a  bond  ib. 

Where  a  particular  breach  need  not  be 

affigned  '  208 

Where  a  bond  is  payable  by  inftallments, 

how  the  plaintiff  may  fue  210 

How  a  breach  is  to  be  affigned  on  a  bond 

in  the  disjunctive  ;>-  ib. 

Yflicn  a  bond  is  dated  at  a  certain  place, 
*  it  muft  be  mentioned  in  the  declaration 


The  court  will  not  change  the  vesoe  a 
debt,  except  under  particular  circsi- 
ftances  page  an 

How  to  declare  on  a  bond  againd  the  ob- 
ligor or  his  heir  216 

How  the  heir  fhall  difcharge  bimfdf  ik 

How  an  executor  or  admioiflrator  fbnld 
declare  againft  the  heir  nj 

How  to  declare  againft  an  executor  v 
ad iui pi  fixator  if. 

How  they  are  to  declare  Jit 

How  to  declare  on  a  bond  to  1  feme  be- 
fore marriage  219 

No  parol  averment  varying  the  coodiwa 
of  the  bond  fhall  be  admitted  toil 
pleaded  221 

jiliter  if  a  matter  in  writing  A 

Hpw  far  delivery  is  rflential  to  a  bond  fo 
as  to  avoid  it  by  pleading  121 

Defendant  may  plead  that  the  waul 
obligee  of  the  bond  is  but  truftee&r 
another  i. 

So  he  may  plead  that  the  coDditioa  a 
contrary  to  law  jt] 

Under  what  circumftances  die  defcndat 
may  plead  no*  eftfaBum  to  a  bead  H. 

How  rafure  or  non-delivery  (ball  amid  a 
bond  22$ 

How  folvit  ad  diem  is  to  be  pleaded  to 
debt  00  a  bond      j  125 

How  payment  is  to  tfe  pleaded  under  ft* 
4«  5  Ann.  c.  16  '        k 

Tender  and  refqfal  cannot  be  pleaded 
under  this  flat.  £ 

If  no  i  me  reft  has  been  paid  on  a  laad 
for  20  years,  it  fhall  be  prefamed  tost 
farisfied  22$ 

This  preemption  is  to  be  taken  ftrifljj 
againfl  the  obligor  & 

How  accord  and  fatisfaflioo  is  »  be 
pleaded  to  debt,  on  a  bond  229 

One  bond  is  not  pleadable  in  bar  of  ano- 
ther ijo 

What  pleas  only  are  good  to  a  bond  rf 
indemnity  *ti 

Bail  bonds  cannot  be  pleaded  as  a  frr-of 
agairift  bonds  for  paymeot  of  moo** 
•  absolutely  JJ9 

Except  when  afligned  to  plaintiff      4 

What  fhall  amount  to  a  releafe  of  a  tad, 
and  how  it  is  to'  be  pleaded         245 

Of  joint  anc]  feveral  bonds  '  24J 

How  the  heir  muft  plead  rieniper,  Jtfo* 

*  to  debt  on  a  bond      ''  "  W 

la 
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fri  debt  on  a  bond  the  fubferibing  witnefs 
mult  prove  the  execution        page  z$*j 

What  are  the  exceptions  to  this  258 

If  a  witne/s  denies  the  execution  of  a 
bond,  how  it  may  be  proved  2  c8 

How  one  may  execute  a  bond  for  him- 
(elf  and  his  partner  2^0 

How  the  execution  of  old  deeds  mufl  be 
proved  ^       259 

In  what  bonds  payment  of  principal,  in- 
tereft,  and  colts  (hull  be  good  under 
flat.  4&  c  Ann.  c.  ! 6  264 

Bonds  payable  by  iuflallments  are  within 
the  (tat.  %  ib. 

Of  bonds  for  performance  of  covenants 

279 

Difference  of  fuch  bonds  where  the  pe- 
nalty is  pan  of  the  agreement,  and 
where  it  is  only  in  terrorem  ib- 

How  breach  is  to  be  atiigned  on  fuch 
bond  under  H.  8.  9.  W.  $  281 

Fid.  Declaration  and  Pleading. 
How  the  iherirf  is  to  take  a  replevin  bond 

Trover  will  lie  for  a  bond  ib. 

An  arbitration  bond  is  a  good  petitioning 
creditor's  debt  whtreon  to  ground  a 
commiffion  of  bankruptcy  ib. 

In  trover  for  a  bond  the  declaration  need 
not  fet  out  the  date  ib. 

Boot. 

Shop-book  of  a  tradefman  not  evidence 
after  the  year  14! 

Where  admifliWe  ib. 

In  what  cafes  not  admifEble  evidence 

142 

Where  a  man  may  ufe  his  book  of  ac- 
counts in  evidence  ib. 

A  man's  own  book  of  accounts  is  not 
evidence  for  him  142 

Books  of  third  perfons  how  far  evidence 

774 

How  far  a  man's  own  775 

Daily  book  of  the  clerk  of  the  papers  of 

Newgate  is  good  evidence  767 

Breach. 
The  breach  in  the  declaration  mould  fol- 
low the  undertaking  1 34 

Broker. 
In  what  cafes  he  may  have  a  fet- off  of 
goods  the  property  of  others  239,  40 


Bridges. 
In  indictments  for  repairing  bridges,  the 
inhabitants  of  the  county  may  be  wit- 
ncfles  page  7 1  % 

Burglary. 
Perfons  having  the  ftatute  reward,  for  ap? 
prehending  burglars,  may  be  witnefTes 

71*.  . 
Bye-la<w. 

Penalties  under  bye- laws  are  recoverable 
in  afTumpfit  7 

A  bye-law  ordering  imprifonment  for 
non-payment  of  an  afTefTment  is  con* 
trary  to  magna  charia9  and  an  aclion 
of  lalfe  imprifonment  lies  by  a  perfoo 
imprifoned  under  it  416 

Fid,  Corporations* 


CARRIER 

May  maintain  trover  for  goods  committed 
to  him  to  carry  577 

If  a  carrier  takes  out  part  of  what  is 
committed  to  him  to  carry,  it  is  a  con- 
vert! on  of  the  whole  581 

Carriers  are  liable  to  all  loffes  of  goods, 
except  fuch  as  arife  from  the  ad  of 
God,  the  king's  enemies,  or  the  ne- 
glect or  the  fault  of  the  owner      619 

How  far  the  aft  of  God  fhall  difcharge  a 
carrier  ib. 

Who  fhall  be  deemed  the  king's  enemies, 
fo  as  to  difcharge  the  carrier  620 

How  far  tbe-acl  of  the  owner  of  the 
goods  themfelves  fhall  difcharge  the 
carrier  62 1 

He  is  liable  in  the  cafe  of  every  other  Jofs 

ib* 

How  far  a  carrier  fhall  be  charged  by  a 
general  acceptance,  and  difcharged  by 
a  fpecial  one  '  ib.. 

Carrier  is  only  liable  as  far  as  he  is  paid 

622 

Notice  in  the  oewfpaper  fhall  amount  to 
a  fpecial  acceptance  lb. 

A  delivery  to  a  carrier's  fervaot  is  a  deli- 
very to  the  carrier  him felf  ib. 

A  frage- coach  man  is  not  a  carrier  within 
the  cu  flora  ib. 

For  goods  loft  on  board  fliip,  the  roaftcr 

or  ownets  are  liable  623 

3  Carriers 
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Garners  are  bound  to  deliver  goods  to  the 
perfons  to  whom  directed        page  6t  3 

The  perfons  muft  be  carriers,  and  the 
lofs  happen  in  the  way  of  the  bufinefs 

AM  perfons  carrying  for  hire  are  carriers 
within  the  c,uftom  624 

Hackney- coachmen. are  not  carriers     ib. 

Neither  is  the  poAmafter-general         ib. 

The  declaration  againft  a  carrier  for 
goods  loft  need  not  date 'the  fum  he 
was  to  receive  for  the  carriage,  but 
only  that  he  was  to  receive  reafonable 
hire  6$t 

In  an  action  ntainft  a  carrier,  what  the 
plaintiff  mnir  prove  658 

Verdi$  for  a  carrier  evidence  of  the  de- 
livery of  goods  738 
Cafe. 

Trefpafs  on  the  cafe,  for  what  it  lies 

598 

Lies  for  any  neglect  or  culpable  omiffion 

ib. 

Put  in  fuch  cafe  there  muft  be  a  duty  on 
the  party  599 

Folly  and  want  of  due  care  is  a  ground 
for  this  action  ib. 

But  where  the  action  arifes  from  the 
plaintiff's  own  neglect  or  folly,  the  ac- 
tion will  not  lie  £99 

For  the  depriving  a  perfon  of  a  nght 
which  is  common  to  all  the  king's 
fubjects,  an  action  will  not  he  without 
fpecial  injury  600 

Vid.  Sherif,  Jnfiici  of  Peace,  Attorney,  , 
Carrier,  Innkeeper,  Bailment,  Efcape, 
Itefepe,    Return,   Common,   Eafement, 
Nwifanct. 

•     Certificate. 

The  judge  may  certify  in  actions  againft 
excife  officers  398 

fiew  the  judge  (hall  certify  in  cafes  of 
trefpafs  424 

Of  the  commiffioners  for  dating  the  army 
accounts,  is  good  evidence  767 

Charitable  Ufes. 

Ponds  given  to  pay  money  for  charitable 
ufes  on  prefentation  to  a  living  are  not 
fimoniacal  1 8 1 

Devifts  to  charitable  ufes  may  be  good 
as  appointments  477 

^v*hat  refactions  are  put  on  devifts  to 
charitable  ufes  bv  ftat.  9  Qeo.  2.  c.  36. 

477 


Chancery  m 

Bill  in  chancery  bow  far  it  is  erideas 

tH€  751 
How  far  the  anfwer  is  751 

Charter,  VU.  Corfrethm. 

Cbofe  in  Aaitm. 

Inftruments  conveying  a  chofe  in  afiioa 
may  be  recovered  by  trover  {42 

Church~<u>ardtni 

May  juflifyan  aflault  for  turning  a  diG*- 
derly  perfon  out  of  church  jtc 

Shall  have  double  cods  in  actions  agaaa 
them  which  are  difcontinued,  or  the 
plaintiff  is  noofuit  31$ 

May  maintain  trefpafs  for  taking  goods 
of  the  church  401 

May  proceed  in  a  fuit  after  their  year  is 
expired  n\ 

Churchwardens,  if  they  are  elected  by 
the  parifh,  muft  (hew  a  fpecial  coJfooi 

Churchwardens  andoverfeers  of  the  poor 
mall  have  double  cofts  in  actions  of 
trefpafs  426 

How  an  ejectment  may  be  naaintained  for 
a  church  418 

Cburch-Tord* 
Son  ajfault  demejne  is  not  a  fumoent  jolli- 
fication to  an  aflault  io  a  church-yard 

316 
CUrk. 

Where  a  clerk  had  embezzled  nates  sod 
money  of  his  matter's,  they  joay  be 
recovered  where  parted  to  another  ol- 
der an  illegal  tranfaetion  6 
Bend  for  his  fenrice  bow  far  recoverable 

'99 
Commjffion 
Of  bankrupt  how  proved  at  a  trial  at  bv 

Commifioneri 

Appointed  by  act  of  parltaiaent  to  fade 
any  claims  for  the  funis  by  thest 
awarded  to  be  due,  aiTampfit  will  lie  7 

Commiffioners  to  examine  wimeffes  oat 
of  chancery  may  maintain  affiimpfit  for 
their  fees  8 


A  queftioit  oft  a  right  of  common 
'    not  be  tried  in  an  action  of 


for 
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for  money  paid  on  a  fuppofed  trcfpafs 
in  the  common  page  98 

in  what  cafes  a  commoner  may  diftrain 
the  lord's  cattle  361 

In  what  cafes  ihofe  of  another  commoner 

ib. 

And  in  what  cafes  the  cattle  of  a  ftranger 

ib. 

How  preicriptkm  for  cattle  levant  and 
couchant  is  to  be  pleaded  ib. 

Commoner  muft  in  his  avowry  (hew  a 
good  and  lawful  prefcription,  and  fee 
out  the  whole  of  it  362 

Commoner  muft  prove  the  whole  prefcrip- 
tion  as  laid  362 

Where  common  lands  are  annually  di- 
vided among  the  parifhioners,  each 
may  maintain  trover  for  the  paat  allot- 
ted to  them  403 

How  the  lord  may  approve  the  common 
under  the  ftatute  of  Merton  414 

For  what  kind  of  common  ejectment  will 
lie  428 

Trefpafs  on  the  cafe  lies  by  a  commoner 
for  being  deprived  of  the  benefit  of  his 
common  641 

Will  not  lie  for  a  fmall  injury  tb. 

Cafe  will  lie  againft  the  lord  for  over- 
flocking  the  common  with  conies,  fo 
that  the  commoners  cannot  enjoy  their 
common  tarn  atnplo  modo  ib. 

How  a  commoner  fhould  declare  for  ao 
injury  to  his  common  652 

How  declare  againft  the  lord  ib. 

What  a  commoner  may  plead  to  an  ac- 
tion for  Mcroaching  on  the  common 

*• 
Id  actions  for  furcharge  of  a  common, 

plaintiff  need  not  (hew  that  he  turned 
any  in  on  it  659 

Fid.  Pn/cription. 

Commoners,  how  far  they  can  be  wit- 
•eles  for  one  another  705 

Company. 

A  member  of  any  public  company  is  fub- 
ject  to  its  bye- laws,  and  all  claims 
under  fuch  bye-law  are  recoverable  in 
afTumpfit  7 

Condemnation. 

Goods  condemned  by  a  magi  ft  rate  or 
court  having  competent  jurifdi&ion, 
cannat  be  replevied  372 

If  goods  have  been  legally  condemned, 
chough  that  is  afterwards  reterfed  on 


appeal,   yet  the  firft  fentence  (hews 
probable  caufe  fufficient  to  bar  an  ac 
tion  for  malicious  profecution  for  the 
firft  feiztng  A7<?^529 

Trover  will  not  lie  for  goods  which  have 
been  condemned  by  a  court  of  compe- 
tent jurifdiclion,  though  a  foreign  one 

But  it  will  lie  where  goods  have  been 
condemned  by  courts  of  limited  jurif* 
diction,  to  try  if  fuch  courts  have  not 
exceeded  their  jurifdiclion  ib. 

Where  goods  are  condemned  in  the  ex- 
chequer the  property  is  altered,  fo  that 
trover  cannot  be  maintained  for  this 

Coney. 

Trefpafs  will  lie  for  entering  a  peribn's 

clofe  and  killing  his  conies  404 

Cafe  will  lie  by  a  commoner  againft  the 

lord  for  overf  locking  the  common  with 

conies,   and  deftroyiog  the  common 

641 
But  the  lord  may  pot  conies  on  the  com- 
mon, and  the  commoner  cannot  de- 
ftroy  them,  and  fill  up  their  borrows 

ib. 
Ctmfidcration. 

Where  illegal,  either  wholly  or  in  part, 
will  not  lupport  afTumpfit  88 

When  the  confideration  is  fraudulent, 
affumpfit  will  not  lie  93 

Nor  where  it  arifes  from  an  unconfeien- 
tious  demand  *  94 

Nor  where  it  is  frivolous  or  gronndlefs,  . 
or  a  nudum  paSum  ib* 

Obligee  may  plead,  that  the  confidera- 
tion of  a  bond  was  contrary  to  law 

223 
Confignment. 

If  goods  are  configned  to  a  creditor,  the 
indorfement  of  the  bill  of  lading  con- 
veys a  property  to  the  confignor    541 

How  far  the  conbgnment  to  a  factor  con- 
v  vcys  a  property  ib. 

How  far  confignments  to  other  perfoqa 

544 

In  what  cafes  goods  configned  may  be 
*   flopped  in  tranfiiu  ib. 

Con/piracy. 
In  v/hat  cafes  an  action  of  coofpitacy  will 


lie 


How  an  action  for  coofpiracy  differs  from 
an  indictment  ib. 

How 
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How  from  an  action  on  the  cafe  in  the 
nature  of  a  confpiracy  page  531 

Id  an  information  for  a  conspiracy  the 
fad  of  meeting  and  confpiring  need 
not  be  proved  ib. 

Conjablt. 

Id  an  action  of  affault  again  ft  a  conftablc, 
he  may  traverfe  the  place  319 

A  perfbn  cannot  be  imprifbned  for  not 
taking  00  himfelf  the  office  of  con- 
liable  without  a  previous  indictment 

Actions  againft  conftabJes  are  to  be  com- 
menced within  fix  months  after  the 
injury  done  338 

From  what  time  the  fix  months  are  to  be 
reckoned  ib. 

How  to  plead  and  jollify  under  flat.  2 1 
Joe.  1  ib. 

The  privileges  given  to  conftables  are 
confined  to  cafes  while  acting  in  the 
execution  of  their  office  340 

So  it  is  only  while  acting  in  obedience  of 
their  warrants  ib. 

So  it  only  extends  to  torts  ib. 

Cooftables  are  not  liable  for  executing 
a  juftice's  warrant,  though  the  ju  ft  ice 
wants  jurifdiction,  under  fiat.  24  Geo. 
2.  r.  24  394 

Conftable  muft  act  within  his  diftrict,  or 
he  is  liable  to  an  action  of  trefpafs 

304 

May  plead  the  general  ifTue,  and  give  the 
fpecial  matter  in  evidence  416 

Shall  have  double  coils  in  trefpafs     42  c 

Contempt. 
A  magiftrate  may  commit  for  any  con- 
tempt fhewn  to  him  while  in  execution 


of  his  office 


334 


Contrad. 

What  contrails  are  good  in  the  cafes  of 
falcs  1 , 

In  what  cafes  the  thing  fold  muft  be  re- 
turned  13 

When  the  price  of  things  fold  and  deli- 
vered can  be  recovered  1 3 

What  contracts  are  good  under  the  fta- 
tute  of  frauds  13 

When  exprefs  difleot  appeals,  the  law 
will  not  raife  an  implied  contract  to 
fupport  afTumpfit  86 

Where  a  contract  coo  lifts  of  many  parts, 

the  performance  of  each  part  will  fup- 

port  an  action  1 29 


Where  there  is  a  fpecial  contrad  or 
agreement,  the  plaintiff  snail  deck* 
on  it  pap  130 

PUjfuaUm. 

Coma/eg. 
Conufee  under  an  elegit  cannot  cfinrna 
or  avow  in  replevin  under  fiac  32  AL 1 
'•  37-  35S 

Comveyomce*. 

For  whar  conveyances  or  ikies  are  void 
under  flat.  1 3  ££*. 

Vid.SaUs. 
Conviaiotu 
Money  levied  under  an  illegal  conviction 
may  be  recovered  back  in  aflusnpnt    6 

Coparceners 

Should  join  in  avowry  374 

Should  join  in  actions  of  treJpafi  404 

May  join  in  ejectment  160 

Copy. 
Where  a  copy  of  a  note  is  good  evidence 

Copies  of  records  how  given  in 


.v  s»  —!>.<--%, 


Sworn  copies  how  given  in  evidence  748 
How  office  copies  jf. 

Copies  are  evidence  of  things  where  the 
original  is  loft  *fit 

Or  in  the  hands  of  the  appofite  party 

ifc 
Or  of  things  of  public  nature  783 

CopjboUL 
Surrenderee  of  a  copyhold  may  tittt^ 
an  action  of  covenant  204 

VU.Fme.. 

An  avowry  by  a  copyholder  for  rent 
may  be  general  without  ftating  a  one 

35S 

Executors  and  adminiftraton  of  tenant 
in  fee,  tail,  or  for  life  cannot  digram 
for  rent  due  of  copyhold  lands       359 

How  to  prefcribe  for  common  again  ft  the 
lord  or  a  Granger  *6+ 

Copyholder  is  liable  to  trefpafs  for  cut* 
ting  trees  for  houfe-bote,  hedge-hote, 
or  hay-bote  jo4 

In  what  cafes  copyholder  or  hit  fence 
may  maintain  ejectment  441 

How  far  admittance  in  foch  cafes  b  ne- 

*    cefTary  to  be  proved  ib. 

Admittance 


OF  THE  PRINCIPAL  MATTERS- 


Admittance  of  tenant  for  life  is  an  ad- 
million  of  him  in  remainder  page  ^i 

STo  complete  title  vefts  tilJ  admittance  ib. 

IV hen  iurrenderee  is  admitted,  the  ad- 
mittance mall  relate  to  the  time  of  the 
furrender  ib. 

The  declaration  in  ejectment  by  a  copy- 
holder, what  it  mould  (late  448 

Ejectment  fur  copyhold  lands  of  ancient 
demefbe  {hall  be  tried  io  the  king's 
courts  4C4 

Devifes  of  copyhold  lands  not  within  the 
ftatute  of  wills,  32  If.  8.  467 

Coroner. 

Dcpofitieos  taken  before  the  coroner  are 
good  evidence*  if  the  wttnefs  is  dtad' 

Corporations 

Sole  or  aggregate  may  maintain  an  action 
of  ejectment  676 

The  amotion  of  a  corporator  moft  be  by 
perfons  having  authority  676 

What  are  good  caufes  of  amotion        ib. 
What  are  infufficient  677 

How  ftr  nonfeafance  is  fuflicient       679 
How  the  corporation  mould  proceed  in 
removing  a  corporator  680 

■JPhe  party  mould  have  notice  what  cor- 
porate elections  are  gocd,  and  what 
Toid  688 

What  perfons  are  ineligible  ib. 

What  irregularly  (hall  avoid  an  election 

689 
Conductions  on  different  charters  ib. 
What  elections  nnder  bye- laws  are  good 

What  elections  are  void  for  being  before 
improper  officers  696 

What  formatter  fubfequent  ib. 

Cofts. 

In  what  cafe  a  judge  may  deprive  the 
plaintiff  of  cods  in  afTumpfit  171 

Cofts  of  a  nonfuit  are  recoverable  in  debt 

197 

In  actions  of  aflault  where  the  damages 
are  under  forty  millings,  the  plaintiff 
mall  have  00  more  coils  than  damages 

312 

What  (hall  give  fill  I  cofts  •  3 1  3 

In  what  cafes  of  aflault  the  defendant  (hail 
have  his  cofts  314 

Cofts  in  an  action  of  falfe  imprifonment 

lit,  In  replevin. 

If  the  plaintiff  in  replevin  is  barred,  the 
defendant  (hall  have  his  cofts  573 


This  (hall  extend  to  avowries  for  amerce- 
ments and  heriots,  &c.        .  page  573 

But  in  cafe  of  nonfuit  there  (half  be  no 
coils  ih+ 

Nor  where  the  avowry  is  for  a  nomine 
pan*  (hall  there  be  cofts  376 

If  there  are  feveral  defendants  in  reple- 
vic,  and  one  is  acquitted,  he  (hall  not 
have  his  cofts  378 

2dly,   In  trefpafs, 

Cofts  were  hrlt  given  by  the  ftatute  of 
Ghwccfler  ^2 1 

Slat.  43  EJlz.  takes  away  cofts  where  the 
damages  art:  under  forty  (hillings     ib. 

Stat.  22  &  23  Chr  2.  c.  9.  extends  only 
to  trefpafe  quare  claufum  frtgit      .422 

In  trefpafs  dc  bonis  afportatU  there  (ball 
always  be  full  cofts  ib. 

Where  the  freehold  could  not  come  iq 
queftion,  a  certificate  is  not  neceflary 

ib. 

But  where  the  freehold  could  come  io 
queftion,  and  damages  under  forty 
(hillings,  there  (hall  be  no  more  cofts 
without  a  ceitificare  ib. 

Where  thete  are  two  counts  in  trefpafs, 
and  one  is  dc  bonis  ajportatis  and  a  ge- 
neral verdict,  there  (hall  be  full  cofts 

4*3 

In  what  cafes  the  addition  of  fpecial  da- 
mages (hall  give  full  colls  ib. 

In  caufes  removed  from  the  inferior 
courts,  full  cofts  are  always  given  424 

On  writs  of  inquiry  plaintiff  (hall  always 
have  his  full  cofts  ib. 

In  cafes  of  trefpafs  by  apprentices  or  in- 
ferior tradefmen,  plaintiff  (hall  have 
full  cofts  under  (rat.  4  &  5  W.  &  M. 
'.23-      m       m  ib. 

Who  is  an  inferior  tradefman  under  the 
ftatute  ib. 

Where  the  judge  certifies  the  trefpafs  to 
be  wilful  and  malicious,  ~the  plaintiff 
(hall  have  full  cods  by  flat.  8  &  9  W. 
3.  e.  11.  \i 

At  what  time  thejudge  muft  give  his  cer- 
tificate ;/,t 

Defendant  in  trefyafs  (hall  have  his  cofts 
if  he  has  a  verdict,  or  die  plaintiff  is 
nqnfuited  A2m 

In  trefpafs  againft  feveral,  if  one  is  ac- 
quitted,  he  (hall  have  his  full  cofts, 
unltfs  the  judge  certifies  thai  there  was 
good  caufc  for  making  him  a  defend- 
ant & 

In 
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In  actions  of  trefpafs  againft  juftices  of 
peace,  or  their  officers,  they  (hall  hate 
double  cofts  page  425 

To  what  cafes  the  ftatute  giving  double 

*    cofts  extends  426 

Extends  to  churchwardens  and  overfeers 
of  the  poor  ib. 

How  cofts  of  a  caufe  referred  to  Ntfi 
Prim  are  to  abide  the  event  ib. 

3  dry,  In  tjeSment. 

If  the  lefior  of  the  plaintiff  is  an  infant 
or  abroad,  proceedings  will  be  flayed 
till  fecurity  given  for  cofts  492 

If  there  are  feveral  defendants  and  the 
plaintiff  h  nonfuited,  he  may  pay  the 
cofts  to  which  he  pie afes  49J 

In  what  cafes  plaintiff  (hall  be  allowed 
to  bring  a  fecond  ejectment  without 
payment  of  cofts  494 

4thlv,  In  Slander. 

Under  ftat.  21  Jot.  1.  c.  i6«  in  ad  ions 
of  flander,  if.  the  damages  are  under 
forty  fhilrmgs,  plaintiff  (hall  have  no 
more  cofts  than  damages  523 

Bat  the  jury"  may  give  full  cofts  523 

The  ftatute  does  not  extend   to  cafes 

-  where  the  words  are  not  themfelves 
actionable,  but  the  confequential  da* 
mages  is  die  gift  of  the  action  ib. 

Though  fpecial  damage  is  laid  if  the 
words  are  actionable,  and  damages 
under  forty  millings,  there  fhall  be  no 
more  cofts  #.. 

Where  another  offence  is  coupled  with 
an  action  for  words,  there  fhall  be  full 
cofts  524 

Defendant  fhall  have  full  cofts  in  flander 

ib. 
5thly,  In  trover. 

If  there  are  many  defendants  in  trover, 
and  one  is  acquitted,  he  fLall  not  have 
his  cofts  597 

6thly,  In  cafe. 

For  refcous  of  a  diftrefs  treble  cofts  are 
given  by  flat.  2  W.&  M.  c.  5.    660 

Covnfil. 

How  they  may  give  evidence  againft 
their  client  717 

Countermand. 

Defendant  cannot  plead  that  he  counter* 
manded  his  promife  in  an  action  of 
affumpfit  146 

Court. 

Where  an  inferior  court  gives  judgment 


in  a  cafe,  where  from  tbe  linutst/as 
jurifdidion  the  merits  could  not  Ixtrw 
cd,  affumpfit  will  lie  for  the  mosey  fc 
adjudged  .  p^  * 

Where  an  attorney's  bnfiaefi  has  bets 
done  in  an  inferior  court,  he  need  ax 
deliver  a  hill  9 

The  fentence  of  foreign  courts  of  jdfice, 
in  what  cafes  eoncloirve  evidence  14$ 

Procefs  fued  out  of  an  inferior  court  M 
prevent  the  ftatute  of  limitations    153 

Debt  will  lie  on  a  judgment  of  tbe  %. 
rior  court  rf 

Or  of  a  foreign  court  19} 

So  alfo  will  affumpfit  i. 

So  either  will  Ke  for  a  linn  itemed  ii 
a  court  baron  & 

Where  a  perfon  has  been  arretted  by  pio- 
cefs  out  of  a  court  not  havisg  juiA 
didion,  falfe  impi/bomest  «S  fit 
againft  the  plaintiff  in  that  acton  jfo 

So  where  it  exceeds  its  jwifiuentft  |}i 

So  where  it  has  jarifdiaioo  bat  t&e  pro- 
ceedings are  irregular  jj$ 

How  tne  defendant  is  so  joffify  sssVr 
procefs  of  a  court  of  limited  jtriflk- 

.  tion  jjfi 

Every  manor  has  of  common  rgt  a 
court  baron  annexed  to  k,  fo  dot  ft 
claim  it  by  prefcrtption  is  bad       jfc 

It  cannot  be  fevered  from  the  naarn 
as  to  be  in  different  hands  A 

Pld.  Fine  and  Amercement  and  Pr$nf 


Procefs  out  of  a  coon  not  having  jest 
diction  fhall  notjuftify  the  officer  b» 
action  of  trefpafs  tt 

Every  perfon  applying  to  courts  of  listfri 

furiidiction  mould  know  tbe  extestsf 

them,  or  they  are  not  juftificd  10  ntfr 

.pafs  30& 

How  the  jurifdictions  of  courts  are  £■*- 

cd  m 

How  an  officer  or  party  are  to  juffify  «*• 
der  a  court  of  limited  jurifthctk*  411 

In  what  cafes  in  trover  things  nay  be 
brought  into  court  <oS 

How  far  the  proceedings  in  tbe  ecddoA 
tical  court  are  evidence  Jjf 

Sentence  of  other  courts  good  crim* 

How  they  are  to  be  given  in  ewfcfce 
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Lolls  of  a  court  baron  are  good  evidence 

page  763 

Courtefy. 
1  voluntary  courtefy  will  not  fupport  af- 
fumpfit  87 

Vhat  (hall  be  deemed  a  voluntary  cour- 
tefy ib. 
What  (hall  not  be  deemed  fo  88 

Covenant 
Lies  on  an  indenture  or  deed  poll      266 
Different  kinds  of  covenant  ib. 

hfow  covenants  may  be  created         267 
^f  hat  words  make  a  covenant  ib. 

Difference  of  covenants  in  deed  and  law 

Covenant  may  Tie  on  a  recital  of  a  deed 

268 
Covenant  referring  to  another  inftrument 

(hall  be  ruled  by  it  A. 

What  covenants  are  void  269 

Covenants  are  to  be  conftrued  according 

to  their  fpirit  270 

Are  to  be  taken  mod  ftrongly  agaioft  the 

covenantor  271 

The  extent  of  covenants  is  to  be  limited 

to  the  words  in  point  of  time,  perfons, 

and  dqty  ib.. 

' Expreis  covenants  qualify  thofe  in  law 

*73 

How  breach  of  covenant  can  only  be 

committed  ib. 

Covenant  to  pay  rent,  how  far  it  binds 

*7* 

Covenant for  quiet  enjoyment,  to  what  it 
extends  &- 

Who  may  commit  a  breach  27c 

Covenant  to  fave  harmleli,  how  it  (hall 
be  broken  t ,  276 

Covenant  not  to  alien  or  affign,  to  what 
it  mall  extend  ib. 

Notdifcbarged  bylefforl  entry  or  licence 
given  477 

Covenant  for  repairs  how  conftrued   277 

Covenant  for  further  aflu ranee,  how  to 
be  made  278 

Covenant  to  pay  taxes,  how  conftrued  ib. 

Ilot  to  plough  meadow,  to  what  it  ex- 
tends 279 

Covenant  fecared  by  penalty.     Pld.  Pe- 
nalty. 280 

Bonds  for  performance  of  covenants. 
PM.  Bona,  it* 

Covenants  mutual  and  independent,  how 
to  be  fad  281 


Covenants  dependent,  how       page  282 

What  covenants  (hall  be  deemed  depen- 
dent or  not  2831 

When  an  action  lies  on  mutual  covenants 
and  to  be  performed  at  the  feme  time 

284 

Covenant  lies  for  a  roisfeafajnee,  and  not 
for  a  nonfeafance  285 

Action  lies  on  covenants  in  law,  though 
there  is  no  act  caufiog  a  breach       286 

On  what  things  only  a  breach  of  cove* 
nant  is  aflignabie  ib* 

At  what  time  only  it  can  be  committed 

287 

How  joint  and  feveral  covenants  are  to* 
be  conftrued  ib, 

tor  covenant,  again  ft  aflignee  and  heir, 

Vtd.  Affignee  dnd  Heir. 

Who  muft  take  advantage  of  a  covenant 

293 
How  breach  is  to  be  afligned  on  covenants 
in  the  alternative,  or  depending  on  a 
contingency  yw 

Vtd.  Declaration  and  Pleading*. 
Cranage  and  Wharfage. 

Cranage-  and  wharfage   recoverable    in.- 
aiTumpfit,    under  what  circurattances 

10 
Crop. 
Cuftom  as  to  it  386 

Cvflom. 

Sums  claimed  by  the  cuftom  of  the  ma- 
nor muft  be  reafbnable  3  7 1 
Such  cannot  be  claimed  from  a  ft  ranger 

Cuflom  that  tenants  may  have  their  way- 
going crops,  and  leave  them  on  the 
'  premifes  is  good  386 

If  a  cuftom  is  relied  on  or  pleaded,  the 
whole  of  it  fhould  be  fet  out  ib. 

One  cuftom  cannot  be  pleaded  again  ft 
.  another  without  a  traverfe,  but  a  qua* 
lification  of  the  fir  ft  may  be  pleaded 

373 
Cufloms. 

Aflumpfit  will  lie  for  petty  cuftoms         8 

Vid.  Excife* 
Steward  of  a  manor  admitted  to  prove  a. 
cuftom  715 

D.  DA- 
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DAMAGES, 

The  plaintiff  in  aflumpfit  may  recorcr 
lcfs  damages  than  he  Jays  in  his  de- 
claration, but  cannot  recover  more 
page  169 

The  jury  may  give  lefs  damages  than  are 
proved  ib. 

Damages  cannot  be  taken  advantage  of 
by  a  fet-off  218 

The  jury  in  debt  on  a  bond  may  give  oV 
-  mages  beyond  the  penalty  262 

The  damages  in  covenant  for  not  repair- 
ing,  what  they  fhould  be  310 

How  far  a  recovery  of  damages  in  a  for- 
mer action  of  aflauit  is  a  good  plea  id 

•  bar  3T9 
Plaintiff  in  actions  of  affauk  can  recover 

but  fmgle  damages  321 

The  court  may  in  the  cafe  of  maihem 

increafe  the  damages  on  a  view  322 
What  in  fuch  cafe  mud  appear  to  the 

court  ib. 

If  the  plaintiff  in  replevin  be  barred,  the 

defendant  (hall  have  his  damages  and 

cofts  byftat.  21  H.  8.  c.  19.  '  375 
To  what  cafes  this  extends  ib. 

Where  defendant   (hall    have  damages 

where  the  plaintiff  is  nonfuited  before 

•  iffuc  joined  ib. 
Where  after                                        376 

Fid.  Co/Is  in  Rcfifai*. 

The  plaintiff  in  trefpafs  can  recover  no 
more  damages  than  he  has  laid  in  his 
declaration,  though  he  may  for  da- 
mages and  cofls  together  420 

In  joint  actions  of  trefpafs  the  jury  can- 
not fever  the  damages  ib. 

But  where  the  defendants  fever  in  their 
pleas,  they  may  iL 

Iki  what  cafes  plaintiff  mall  have  no  more 
cofts  than  damages 

W.Cofi. 

If  general  damages  are  given  in  (lander, 
and  any  of  the  counts  are  bad,  in  what 
cafes  judgment  fhall  be  arretted,  and 
in  what  a  venire  facias  dc  novo,  granted 

523 

The  court  will  not  grant  a  new  trial  in 
malicious  profecution  for  exceflive  da- 

•  »*/&*»       .       „  ,537 

The  jury  cannot  lever  the  damages  where 

the  action  is  againft  feveral  iL 


The  judgment  in  trover  can  only  be  foe 
damages,  not  that  plaintiff  (haft  hue 
his  goods  again  page  507 

The  jury  cannot  aflefs  damages  and  cab 
together  to  more  than  the  damages  U 
in  the  declaration  2. 

In  an  action  againft  a  fheriJF  for  a  fiJe 
return,  the  jury  may  give  the  whole 
debt  in  damages  663 

Damage  Feafmnt. 

How  a  diftrefs  for  damage  fea&at  majbe 
taken  36a 

How  the  party  may  tender  amends     Jfc 

Vid.  Common. 

In  avowry  for  damage  feafant,  if  tie 
plaintiff  is  nonfuited,  defendant  &*8 
have  his  cofts,  &V.   by  writ  of  isquiry 

J/* 
Trefpafs  lies  for  things   damage  feauK 

If  a  diftrefs  has  been  taken,  trefpafs  wB 
not  lie,  even  though  the  diftrefs  cJcapcs 

387 
dltter  if  h  dies  in  pound  ib. 

Debt. 
Debt  for  what  it  ties  172 

On  what  (impfe  .contracts  it  will  not  fie 

ib. 
On  what  fpecial  contracts  it  will  Se     ib. 

Fid.  Bond,  Judgment,  Amercement,  &. 


Deceit. 
Money  obtained  by  deceit  is  recoverable 
in  affumpfit  21 

Declaration. 
I  ft,  Inqfumf/it. 
Where  the  declaration  in  asTaropfit  fbodi 

aver  performance  1  jo 

Where  notice  and  requeft  (hoald  be  aver- 
red 3. 
Not  neceflary  in  declaring  on  a  note  of 

hand  131 

Where  the  day  and  place  mould  be  Bated 

in  the  declaration  1 3 1 

How  far  plaintifPs  right  Ihoald  be  /hews 

in  the  declaration  & 

Where  performance  is  averred,  how  it 

mould  be  (hewn  to  be  performed     133 
Declaration  fhould  (hew  for  what  the  debt 

accrued  133 

How  the  declaration  fhodd  be  for  money 

lent  and  advanced  n\ 

Tbe 
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Fhe  breach  affigned  (hould  follow  the 

undertaking  page  134 

How  to  declare  on  'a  delivery  on  a  day 

certain  ib. 

How  to  declare  on  a  (tamte  34 

The  day  laid  in  the  declaration  is  not 

material  135 

Where  it  is  material  1  $6 

Flow  to  declare  on  an  infimul  computajfent 

ib. 
Flow  ro  declare  againft  the  acceptor  of  a 

bill  of  exchange  ib. 

riow  to  declare  as  a  partner  137 

riow  to  declare  on  cafes  under  the  ftatute 

of  frauds  ib. 

How  to  declare  as  aflignec  of  a  bankrupt 

ib. 
riow  as  an  executor  138 

How  againft  an  executor  ib. 

idYy,  In  debt.    , 
In  declaring  on  a  bond,  how  it  muft  be 

dated  207 

But  a  (ingle  breach  fhall  be  affigned  2-08 
What  (hail  be  deemed  a  (ingle  breach  ib. 
If  the  breach  is  within  the  condition,  it 

need  not  be  affigned  in  the  words  of  it 

209 
Where  defendant   pleads    performance, 

plaintiff  need  not  aflign  a  breach  ib. 
Exception  in  the  cafe  of  an  award  ib. 
vVhen  a  bond  is  in  the  disjunctive,  how 

to  declare  ib. 

Flow  plaintiff,  muft  declare  in  debt  on  a 

contract  210 

How  to  declare  on  a  bond  dated  at  a  cer- 
tain place  2 '  o 
fiow  plaintiff  is  to  declare  in  debt  for 

rent  on  a  reafe  at  will  2 1 1 

MifrecitaJ  of  a  leafe  is  fatal  2 1 2 

riow  to  declare  againft  lcffee  or  aflign  ee 

212,  213 
riow  plaintiff  (hould  declare  in  debt  on  a 

bail  bond  2 1 3 

flow  in  debt  for  an  amercement  ib. 

When  matter  of  record  is  to  be  truly  al  - 

ledged  214 

lo  declaring  on  a  judgment,  where  the 

venue  is  to  be  laid  2 1 5 

How  it  is  to  be  declared  on  ib. 

How  the  declarations  on  a  bond  for  rent 

and  on  judgments  are  to  conclude  ib. 
riow  to  declare  againft  the  contracting 

party  himfelf  or  his.  heir  216 

How  againft  executors  and  ad  mini  ft  mors 

*»7 


How  executors  or  admini/lraiore  are  Co 
declare  page  218 

How  the  declaration  is  to  be  againft  baron 
and  feme  2 1 9 

How  by  or  againft  an  affignee  220 

3d! y.  In  covenant. 

The  declaration  (hould  ftate  the  covenant 
to  be  by  deed  298 

But  the  whole  deed  (hould  not  be  fet  out 

ib. 

Where  a  general  alignment  of  a  breach 
is  good  296 

How  breach  of  covenant  is  to  be  affigned 

299 

The  breach  muft  be  fully  fet  out         ib. 

How  far  a  provifo  or  exception  is  to  be. 
fet  out  300 

Where  the  covenant  is  in  the  alternative, 
how  a  breach  is  to  be  affigned  ib. 

Breach  of  covenant  by  any  perfon  (hould 
fet  it  out  to  be  by  claim  of  title     30 1 

How  far  the  title  is  to  be  fet  out         joz 

If  the  breach  is  by  a  perfon  included  in 
the  covenant,  no  title  need  to  be  fet 
out  302 

How-far  the  breach  of  covenant  is  to  be 
dated  as  it  refpecls  affignees  ib. 

Miftating  the  eilate  under  which  the  co- 
venant is  brought,  is  error  303 

In  covenants  certain,  there  is  no  appor- 
tionment ft. 

How  to  declare  on  joint  covenants    304 

Where  covenant  for  non-payment  of  rent 
is  to  be  brought  fa. 

Where  averment  of  previous  performance 
is  necefTary  jfa 

4th,   In  ajfault. 

Declaration  in  aflault  cannot  Jay  the  of- 
fence at  different  days  and  times     3  1 6 

The  offence  (hould  be  pofkively  charged 

ib. 

How  to  declare  for  a  battery  of  the  wife 

ib. 

What  things  plaintiff  may  lay  by  way  of 
aggravation  3,7 

I  ft,  J n  replevin. 

When  the  declaration  (honld  be  in  the 
delete  and  when  in  the  detinet         350 

The  declaration  (hould  (rate  the  number 
and  kind  of  cattle  or  other  things  taken 

ib. 

Should  ftate  a  place  where  35 1 

3d,  In  Trefpafs. 

H  plaintiff  fues  out  a  general  writ  of 
trefpafs,  how  he  may  declare         40c 

How 
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How  if  a  fpecial  writ  page  405 

When  in  fucb  a  cafe  /ball  plaintiff  be 
driven  to  his  new  alignment  ib. 

Plaintiff  in  trefpafs  may  declare  general- 
ly, and  (late  the  particular  injury  in  his 
replication  ib. 

In  trefpafs  de  horns  afyort.  the  particular 
goods  fhould  be  ftated  in  the  declara* 
tion  ih. 

Alitor  where  the  taking  is  only  laid  by 
way  of  aggravation  406 

In  treipais  de  bon.  a/port,  property  or  pof- 
Jeffion  mult  be  ftated  in  the  declaration 

407 

So  the  declaration  fliould  date  the  value 
of  the  goods  ib. 

Plaintiff  may  join  many  things  in  his  de- 
claration for  which  he  could  not  have 
an  action  himfelf  ib. 

In  trefpafs  the  day  laid  in  the  declaration 
is  not  material  ib. 

What  trelpaffes  may  be  laid  with  a  cotti- 
nuandof  and  what  not  ib. 

The  declaration  muft  always  be  viet  armis 

408 

And  contra  pacern  domini  regis  ib. 

Via\  Replication. 
In  Ejeftment. 

The  declaration  fhould  be  according  to 

the  plaintiff's  title  444 

The  demife  to  the  plaintiff  muft  be  laid 

after  leffor's  title  accrued  ib. 

It  is  not  neccflary  to  lay  any  day  certain 

on  which  plaintiff  entered  445 

The  ejectment  by  defendant  moil  be  laid 

fubfequent  10  the  date  of  the  leafe 

ib. 
No  particular  day  of  ov/Ur  need  be  laid 

ib. 
But  the  repugnancy  muft  not  go  to  the 

title  446 

The  declaration  fliould  ftate  the  quantity 

and  nature  of  the  land  ib. 

An  uncertainty  in  the  defcription  in  the 

declaration  is  fatal  447 

An  exact  defcription  of  the  lands  is  not 

neceffary  ^  448 

Declaration  in  ejectment  for  tithes  fhould 

ftate  the  nature  of  them  ib. 

And  the  demife  to  be  by  deed  ib. 

If  the  ejectment  is  on  the  demife  of  fe- 

veral*  each  muft  have  an  intereft  in  trie 

whole  ib. 

Therefore  tenant  for  life  and  him  in  re- 


mainder, or  tenants  in 

not   join   in  a   demife    k?  ejectoor 

iiut  joint-tenants  and  parceners  may  449 
How  huiband  and  wile  fhould  declare  is 

ejectment  ib. 

How  copyholder  fhould  declare        A 
4th,  In  Slander. 
How  far  innuendo*  fn  the  dedaratioa  for 

(lander  are  admiifible  511 

Shall  not  make  the  perfbn  certain       if- 
How  far  an  averment  fhaJl  be  adnunsd 

514 
Declaration   for  a  libel    mod  have  tk 

proper  averments   to  make  it  cavm 

ib. 
Where  the  words  are  themfejves  actio* 

able,  no  aveiment  is  Decenary      cif 
What  things  a  declaration  for  fcatojws 

words  ufed  of  a  trader  moil  fat  fc 
How  the  declaration  as  to  bams  w& 

feme  muft  be  laid  «k 

How  to  declare  on  the  ftenor  of  aw*i 

$rf 
What  (hall  be  fuificicnt  to  ftate  as  » the 

publifhing  of  a  libel  nS 

The  declaration  in  flander  need  not  ftae 

the  words  not  to  be  true  ib. 

th,  Ib  Malicious  Profrcuiiom. 
~  e  declaration  fhould  ftate  the  firftCst 

to  be  at  an  end,  and  determined    «t 
How  to  declare  for  holding  the  dcfcnotf 

to  exceffive  bail  $tt 

The  declaration  need  not  copy  exafijr 

the  ftyle  of  the  court  where  the  aslm* 

or  indictment  was  determined        A 
What  mifrecitals  in  the  d^riarati""  ** 

fatal  & 

6th,  In  Trover. 
Plaintiff  may  declare  00  a  Jtwmermtol 

mauus  of  the  defendant  generally  507 
The  declaration  need  not  ftate  nsrtacs- 

iarly  the  nature  or  quality,  or  ddcris- 

tion  of  the  things  converted  ■• 

It  fhould  ftate  the  time  of  the  coaver&ee 

5* 
So  it  fhould  ftate  a  place  where  *■ 
Need  not  alledge  the  value  of  the  go** 

How  to  declare  in  troTcr  by  or  agsisl 
baron  or  feme  A  : 

How  executors  or  admiaifttatDn  W0f 
declare  in  trover  f)  \ 

7tht  In  Cafe.  \ 

The  declaraiion  fhouM  ftate  the 


it 
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in  which  the  injury  was  committed 

page  6^1 

Plaintiff  may  recover  for  aoy  part  of  the 

time  laid  in  the  declaration  653 

The  day  laid  in  the  declaration  is  not 

material  ib. 

Decree. 
Decree  in  chancery  when  it  is  evidence 

758 
Deed. 
When  niooey  is  due  by  deed,  affumpfit 

will  not  lie  96 

In  what  cafes  it  may  ib. 

How  a  deed  (hall  be  avoided  by  plea 

223 
One  perfon  may  execute  a  deed  for  two 

124 
What  is  a  good  execution  of  a  deed  257 
Where  collateral  evideoce  (hall  fupply 

the  proof  of  the  execntion  258 

How  the  execution  of  old  deeds  is  to  be 

proved  259 

Covenant  lies  either  on  a  deed  indented 

or  deed-poll  266 

If  a  perfon  is  named  in  the  deed  but  is 

not  a  party  to  it,  though  he  feals  it, 

no  action  lies  for  or  againft  him     288 
No  one  can  maintain  covenant  00  a  deed 

to  which  he  is  not  a  party  297 

Deed  may  be  declared  on  as  loft  by  time 

and  accident  298 

Replevin  will  not  lie  for  deeds  or  chart* 

era  relating  to  land  372 

,  Trover  will  lie  to  recover  deeds  545 
To  what  matters  deeds  are  evidence  769 
Deed  itfelf  muft  be  produced  ib. 

In  what  cafes  not  770 

'l>eed  how  proved  in  evidence  77a 

Jn  what  cafes  copy  of  a  deed  is  good 

evidence  ib. 

How  proof  of  the  execution  muft  be 

made  773 

In   what  cafes  proof  of  it  is  difpenied 

with  774 

Defeofance. 
.In    what  cafe   a  fubfequent  inftrument 

may  operate  as   a  defeasance    of    a 

former  deed  2  2 1 

What  deeds  (hall  be  deemed  a  defeafance 

of  one  another  288 

Where  a   deed  is  joint,  a  defeafance  to 

'one  is  a  defeafance  to  all  ib. 

"When  a  defeafance  may  be   made  to  a 

leafe  for  years,  and  when  for  life  289 


A  covenant  in  one  indenture  is  only 
pleadable  in  bar  of  a  coveoant  when 
it  is  intended  to  operate  as  a  defea- 
fance page  305 

Delivery. 

What  evidence  of  the  delivery  of  goods 
is  fufficient  1 42 

Obligor  of  a  bond  cannot  plead  that  the 
delivery  was  conditional  when  made 
to  obligor  himfelf  221 

Aliter  as  an  efcrow  to  a  ftranger         222 

Delivery  of  the  bond  to  be  proved  by  the 
fubferibing  witnefs  257 

Depofit. 

A  depofit  made  by  a  purchafer  at  a  fale 
is  recoverable  in  affumpfit,  if  a  good 
title  is  not  made  out*  or  where  there 
is  a  concealment  of  circumftances    1 1 

But  he  (hall  only  recover,  his  depofit 
with  intereft,  not  any  damages  for  the 
fuppofed  lofs  of  a  bargain  #    ib. 

In  what  cafe  vendee  (hall  forfeit  his  de- 

Wpofit  16 

hat  depofit  good  at  falea  by  acYion    15 

Dcpnfititms* 

DepoCiions  in  chancery  when  they  are 
evidence  755 

In  what  cafes  they  are  admifltble  evi- 
dence 757 

Depohtions  before  a  jultice  of  peace* 
how  far  evidence  76S 

How  far  of  a  pauper  who  has  become 
in  fane  ib. 

How  far  depofitions  before  commiflioners 
of  bankrupt  76$ 

Deputy. 

What  bond  only  a  deputy  to  an  office 
can  make  to  his  principal  180 

Droaflawit. 

Fid.  Adminiflrator,  Executor,  fffctt. 

DetAfee 

May  maintain  debt  for  rent  arrear      202 

Devifee  of  lands  is  liable  to  the  debts  of 
the  devifor,  under  (Lt.  3^4  W.  Zf 
M.c.  14  24H 

Devifee  of  a  t$rm  for  years  may  main- 
tain an  ejeclment  for  it,  if  the  content 
of  the  executor  appears  436 

But  devifee  of  a  freehold  may  enter  im- 
mediately rdJ  niiiiouin  cjeclmtnt      ib. 

y  Q  Drifts 
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Devifec  cannot  be  admitted  as  landlord 
to  defend- in  ejectment  if  lie  was  never 
in  pofleffioQ  A<tf*  4S3 

Vid.  mi. 

Dilapidation*. 
Where  an  incumbent  has  been  guilty  of 
dilapidations,  the   fum  expended  by 
his  tucceflbr  in  neceflary  repairs  is  re- 
coverable in  aflumpfit  85 
Fid.  Sale. 

Di/ceit. 

Di/claimer9 

In  what  cafes  difclaimer  is  a  good  repti* 
cation  in  replevin  .373 

In  trefpafs  quart  clav/um /regit,  the  de- 
fendant may  plead  a  difclaimer  and 
tender  amends  .416 

fit/continuance. 

A  n?ea  not  anfwering  to  the  whole  ia  a 
ciifcontiouance  146 

If  the^  plaintiff  in  replevin  declares  of 
feveral  takings,  and  defendant  does 
not  anfwer  to  all,  it  is  a  difconti nu- 
ance 351 

Diftrcfs. 

Levied  by  diftrefs  is  a  bad  plea  to  an  ac- 
tion of  covenant  for  rent  arrear     309 

All  rents  may  now  be  diftraincd  for  355 

l.-uiiee  of  a  term  to  fecure  an  annuity 
may  drftrain  356 

In  what  cafes  a  demand  mould  precede  a 
rfiftrefs  fo  as  to  make  it  lawful,  and  in 
what  it  is  not  neceflary  356 

A  diflrefs  mould  be  made  for  the  entire 
rent  which  is  due  ib. 

If  a  tender  of  rent  is  made  before  the 
diflrefs  taken,  it  is  tortious  357 

When  the  tender  mould  be  made        it. 

Undjr  fiat.  32  H.  8.  c.  37.  the  execu- 
tors or  adminiftrators  of  tenants  in 
fee,  tail,  or  life,  may  di  ft  rain  for  rent 
while  in  the  pofliffion  of  the  tenant 
who  ought  to  have  paid  358 

Huibands  feifed  in  right  of  their  wive?, 
may  dirtrain  in  like  manner  it. 

Tenants  pur  auter  vie  may  diftrain  living 
crflni  que  vie  3  59 

Executors  and  adminiftrators  of  tenants 
tor  years  may  diftrain  under  (lac.  32 
".8.     .  359 

W  it  conductions  have  been  made  on 
ti/'s  /brute  ik 


Treipais  will  not  lie  for  taking  an  atf 

.    five  diflrefs  pH'fihP 

No  fubfequeot .  trtegoJarity  in  the  ale  if 

a.  diflrefs  ihall  make  the  pity  1  0* 

paflTer  at  initio,  by  fiat.  11  G.  t-c  3 

But  trefpafs  fhll  Ties  for  so  anavfel 

taking  & 

'Trover  will  not  lie  for  goods  taken  wkr 

an  irregular  diftrsb  # 

In  what  cafes  doors  jaajksnksn 
make  a  diftrefs  3*1 

In  the  cafe  of  diftrefles  for  poor  »* 
iadt  to  die  warrant,  &c  *  intflk- 
rity,  (hall  make  the  party  l  trdpfe 
by  flat.  17  G.a.*.  38  * 

How  the  warrants  may  be  to  diftrain  fa 
poor  rates  * 

Without  pofleiBoo,  trctpofi  will  •** 

Beafts  of  the  plough  n»y  be  tri«  * 

diftrefles  for  poor  rates  J* 

What  things  are  prinlcffd  6**% 

diftrained  * 

How  far  implements  of  tnde  my  k 

taken  * 

Diftrtfes  mud   be  hopouaW  a  fe 

county  where  taken  * 

Remedy  if  otherwise  treated  .  * 
For  an  cxceffivetfh^tbeicat^a* 

action  founded  on  the  fame  *f*r 

bridge  * 

If  a  diftrefs  is  the  joftificstioa  *** 

pafs,  what  the  party  mod  pro*  ft 
Goods    diftraiaed  for  not  aax*«fB 

atria  mauerii  canaot  be  ibid       $ 

Dog. 

Trefpafs  on  the  cafe  lies  forkttP*j 
dog  ufed  to  bite  *J 

But  in  inch  cafe  the  owner  saftk* 
notice  of  the  dog's  faoit  *£ 

What  is  notice  fufficient  * 

Doom/day  took* 
Is  good  evidence  of  anrieatdesiefeFJ 

Dwrefs. 
Bonds  made  under  dorefs  are J°j*  J 
What  circumftances  of  arret  A* 

deemed  durels  n 

Durcfs  (hall  only  avoid  the  Wf 

the  principal,  not  as  %o  the  f«*«!  * 
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E* 

EARNEST.. 

IcrW  far  earn  eft  binds  a  bargain   page  15 

rbe  efetweft  is  to  fre  deemed  as  pare  of 

the  price  1 6 

Eafement* 

Erf  declaring  for  ad  edieftieot  over  tire 
daod  of  3m  defendant,  plaintiff  muft 
Aew  a  title,  «&er  where  over  the 
lands  of  a  (tranger  653 

frVberea  fwty  prefcribe*  for  an  eafement, 
defcodam  cannot  plead  a  contrary 
|weforiptk>n  655 

Eje8ment. 

Tenant  on  whom  an  ejeclment  is  ferred 

abaft  give  his  landlord  notice  under  a 

penalty  of  three  years  rent  189 

la, either  on  the  title,  or  for  non-payment 

.    df  vent  4?7 

How  an  ejeclmeftt  is  to  fee  brought      tb. 

For  what  things  ejetfment  lies  ib. 

Vid.  Common,  Tithe*,  Highway,  Manor, 
Watercourfe,  Church* 

Hew  an  ejeclment  is  to  be  brought  for 
ndn  payment  of  rent  onder  flat.  4 
G.  s  429 

Where  there  has  been  a  recovery  in 
ejectment  under  the  ftatme,  afiei  the 
poffeffion  acquiefced  in,  all  proceed- 
ings (hatl  be  prefu  med  regu  lar         ib. 

Proceedings  will  in  all  cafes  be  (rayed  on 
payment  of  rent  arrear  and  cofts  430 

After  tender  of  the  rent  due,  if  ejeclment 
is  brought  it  is  irregular  ib. 

When  a  perfon  has  no  right  of  entry,  he 
cannot  maintain  an  ejeclment  ib. 

Affignee  of  the  bankrupt  cannot  main- 
tain ejeclment  for  the  lands  of  the 
bankrupt  until  the  affignment  has  been 
enrolled  43 1 

Where  tenant  in  tail  difcontinues  in  fee 
and  dies,  his  heir  cannot  maintain 
ejeclment  ib. 

So  if  the  hufband  difcontinues  in  fee  the 
wife's  land,  (he  may  have  ejeclment 
after  his  death,  under  (tat.  32  H.  8.  c. 

If  the  wife  aliens  the  lands  coming  from 
the  hufband  as  dower,  or  othcrwife, 
the  heir  of  the  hufband  after  death 
may  enter  and  hare  ejetfment,  (tat. 
11  fi.  7.  r.  20  ib. 


Ho  perfon  (hall  have  a  right  of  entry  in- 
to lands  after  20  years  peaceable  pofc 
fcffioo,  (tat.  2t  %c.  i.e.  16  page  432 

The  confeffion  of  leafe,  entry,  and  oufter 
to  a  former  adion  of  ejeclment  brought 
within  20  years,  (hall  not  prevent  the 
flatnte  from  running  ib. 

The  polfeflion  within  ao  years  mull  be  an 
aclual  not  a  preemptive  poffeffion    ib. 

Poffeffion  for  20  years  is  itfelf  a  good 
title  to  plaintiff  in  ejeclment  432 

But  the  poffeffion  mu(t  be  advetfe  433 
PuL  Mortgage^  Tenant,  Dexnft* 

What  poffefjion  (hall  be  deemed  adverle 

4.14 

Prefumption  of  adverfe  poffeffion  is  not 
furacient    h  '  435  . 

Where  aclual  poffeffion  is  not  neceffary 
co  be  proved  ib. 

Vide  Statute,  Elegit,  Rent,  Lunatic,  In- 
fant, Executor,  Corporation  and  Copy- 
holder  ;  in  all  which  cafes  an  ejeAment 
may  be  maintained 

The  declaration  in  ejeclment  muft  be  al- 
ways perfonally  ferved  44 1 

In  what  cafes  it  may  be  fixed  on  the 
door,  mvder  (tat.  4  G.  2.  c.  28        ib. 

If  plaintiff  proceeds  as  on  a  void  poffef- 
(10a,  where  it  is  not  fo,  it  is  irregular 

44* 

Service  of  the  ejeclment  on  the  wife  or 
fervam,  in  what  cafes  it  is  good       ib. 

Where  perfonaj  fervice  cannot  be  made, 
the  court  will  allow  other  fervice  to  be 
good  by  rule  of  court  ib. 

Where  there  are  feveral  tenants  all  mud 
be  ferved  ib. 

When  the  defendant  mud  plead         443 

The  tenant  mufi  give  notice  to  his  land- 
lord of  the  ejeclment  ferved,  under 
penalty  of  three  years  rent  ib. 

But  this  only  required  where  it  is  ad- 
verfe, not  where  by  a  mortgagee    if*. 

If  the  tenant  docs  not  give  notice,  the 
coutt  wiJl  afterward  admit  the  land- 
lord to  defend  and  make  the  tenant 
pay  the  cofls  ib. 

Vid.  Declaration,  Fine,   Plea. 

How  the  defendant  mufi  confeft  Icafe, 
entry  and  oufler  449 

In  cafe  of  a  fine,  an  aclual  entry  n.uft 
be  proved  459 

in  cafes  of  entry  for  non -payment  of 
rent,  confeflion  of  Ieafe,  entry,  and 
cutter  is  fuflicicut  452 

5G3  in 
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In  cafe  of  tenants  in  common,  confelfion 
of  lcafe,  entry,  and  oufter  is  fufficient 

The  landlord  by  entering  into  the  ufual 
rule  may  be  madt  a  defendant  under 
flat.  21  Geo.  2.  e.  19  452 

But  he  muft  be  landlord,  or  have  been  in 
poiTcffion  ib. 

Mortgagee,  devifee,  purchafer  of  the  re- 
verfion,  or  a  mere  ft  ranger  cannot  be 
admitted  as  defendants  in  ejectment 

ib. 
But  the  lord  by  efbheat  may  ib. 

Where  the  defendant  cdnfcfTes  leafe,  en- 
try, and  oufler,  he  does  not  admit 
that  he  is  in  pofTefiion  453 

How  particular  eftatcs  in  ejectment  are 
to  be  pleaded  455 

Where  a  judgment  in  ejectment  has  been 
figned  for  want  of  a  plea,  a  judge  at 
his  chambers  may  compel  plaintiff  to 
accept  a  plea  if  poncfRon  has  not  been 
delivered  ib. 

Plaintiff  in  ejectment  mud  always  prove 
'  a  good  title  in  himfelf  455 

If  defendant  proves  a  good  title  out  of 
the  leflbr  of  the  plaintiff,  it  is  fufficient 

ib. 
Defendant  in  ejectment  may  fet  op  a  ti- 
tle in  himfelf  or  prove  his  leffors  at  an 
end  456 

But  it  muft  be  a  good  and  fubfifling  one 

ib. 
Plaintiff  in  ejectment  (hall   not  be  non- 
luited  by  a  term   (landing  out  in  his 
own  truftec,  or  by  fetting  up  an  old 
and  fatisfied  mortgage  term  457 

In  ejectment  for  a  rectory,  what  is  to  be 
proved  458 

How  far  a  legal  term,  fatisfied  or  not, 
may  be  fet  up  again  (I  the  leffor  of  the 
plaintiff  ib. 

Reafonable  presumption  is  to  be  admitted 
in  favour  of  a  title  459 

In  ejectment  on  a  demife  at  will,  notice 
to  quit  mufl  be  proved  460 

An  infant  entitled  to  a  reverGon,  when 
he  comes  into  poffeffion,  mutt  give  a 
legal  notice  to  quit         .  460 

How  the  notice  muft  be  ib. 

How  the  notice  as  to  the  precife  time 
may  vary  according"  to  the  cuftom  of 
litis  country  461 

Tenant  not  obliged  to  inform  his  land- 
lord of  the  tunc  his  terra  commences 

463 


If  a  tenaot  enters  under  afraid  leafe,  ao 
notice  to  quit  is  necetlkry       jngt  4(4 

What  (hall  be  a  waiver  qf  the  notice » 
quit  463 

If  ejectment  is  brought  by  a  pedis 
claiming  as  heir  at  law,  he  mat  pre* 
a  regular  pedigree  467 

Fid.  Evidence  Wkncfs,  Ferdti*  Ha- 
bere, Judgment  *nd  Co fis. 

Though  a  judgment  in  ejectment  fast 
been  regularly  obtained,  the  can 
will  fet  it  afide  npon  payment  of  oris 

49* 

How  error  is  to  be  brought  on  a  jsdf 
ment  in  ejectment.      VuL  Errvr. 

If  the  leflbr  of  the  plaintiff  is  an  iafint 
or  abroad,  the  court  will  ftay  pro- 
ceedings until  fecoriry  for  payment  of 
cods  49s 

Plaintiff  fhall  not  be  allowed  to  brag 
a  fecond  ejectment  without  payam 
of  cofls  in  the  firft  493 

Defendant  fhall  not   be  allowed  to  snag 

,  an  ejectment  pending  a  writ  ofenw 

on  the  fit  ft,  unltfs  he  is  out  of  pnf£ 

fion  491 

EUction* 
A  wager  on  the  event  of  an  eJe&'om, 

how  far  it  is  recoverable  in  an  atos 

of  afTumpftt  tS 

Cafe  lies  for  refuting  a  candidate  a  psl 

at  any  election  646 

If  a  pcifon  intided  to  vote  tenders  k  » 

the  returning  officer  and  he  xefufcs  k. 

cafe  lies  for  7t»c:i  refufal  ~  64: 

Cafe  lies  againtf  a  returning  officer  fori 

fa  Iff  return  on  an  election  £ 

In  cafe  of  a  falfc  return  of  members  » 

parliament,  the  party "  injured  fhaii  n> 

cover  double  damages;  by  flat.  7,  S 

^.  j.  c.  7  * 

Under    what    ci rcum fiances,  an  adint 

will  lie  under  this  flaiutc  **• 

Etept. 

Fees  for  executing  an  elegit  are  recover- 
able in  affumpfit 

Tenant  by  elegit  may  maintain  an  adie*  j 
of  covenant  293   1 

Vid.  Conufee. 

Tenant  by  elegit  nay  maintain  an  eje&» 
.  ment  aj? 

What  in  fuch  cafe  he  muft  prove    *    i 

How  the  fheriffis  to  execute  an  dejtf  *♦ 
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Embezzlement. 
Ipoty  or  notes  embezzled,  are  recover- 
able by  action  of  affumpGt         page  5 

Emblements^ 

D  eftates  of  uncertain  duration,  the  te- 
nant /hall  have  the  emblements  where 
the  eftate  is  determined  by  the  act  of 
law,  or  of  God  384 

titer  where  determined  by  the  aft  of 
leffee  himfelf  38$ 

Sale  of  leafes  at  will  if. 

0  leafes  of  certain  duration,  the  tenan; 
mall  not  have  the  emblements        386 

hit  in  fuch  leafe  he  may  have  them  by 
the  cuflom  of  the  country  ib. 

'  Entry  and  EnnQion. 

fotry  and  eviction  from  the  whole  or 
a  part9  is  a  good  plea  in  debt  for  rent 

tor  a  mere  entry  without  eviction  is  not 
a  good  plea  ib. 

low  to  be  pleaded  ib. 

)n  nil  debet  pleaded,  entry  and  eviction 
nay  be  given  in  evidence  262 

Sotry  and  eviction  how  to  be  pleaded  in 
bar  to  an  action  of  covenant  307 

\  mere  entry  not  fuflicient  ib. 

Error. 

.d  what  cafes  the  court  will  flay  pro- 
ceedings pending  a  writ  of  error  1 95, 

196 

\  writ  of  error  in  an  action  of  falfe  jm- 
prifonment,  how  far  it  is  amendable 
under  flat.  5  Geo.  1.  c.  13  341 

£  the  plaintiff  in  ejectment  brings  a  writ 
of  error,  he  mall  be  bound  in  double 
the  rent  49  > 

)efendant  is  entitled  of  right  to  a  writ 
of  error  ib. 

Phe  court  will  annex  terms  to  the  grant- 
ing of  a  writ  Of  error  ib. 

\  writ  of  error  cannot  be  fued  out  in 
the  name  of  the  cafual  ejector         ib. 

Nothing  (hall  be  aflignei  for  error  in 
ejectment  which  will  make  it  necef- 
lary  to  go  into  the  title  492 

Efcape. 

>ebt  lies  again  ft  a  fheriT  for  an  efcape 
of  a  perfon  in  his  cuft>dy  203 

¥hat  ihall  be  an  clcape  fuflicient  to 
charge  him  ib. 


Declaration  in  debt  for  an  efcape  need 
not  fay  prout  patet  per  recordum  p.  214 

How  .  executors  may  declare  in  debt 
againft  a  fheriff  for  an  efcape  237 

What  is  a  good  plea  for  a  fheriff  to  debt 
on  an  efcape  ib. 

To  charge  an  officer  with  an  efcape,  the 
aired  muft  be  lawful  604 

Vid.  Arrefl. 

If  any  perfon  committed  to  the  cuftody 
of  the  fheriff,  cither  on  mefne  or  final 
procefs  is  feen  at  large,  it  is  an  efcape* 

606 

When  the  old  fheriff  in  handing  over 
the  piifoners  to  the  new  omits  any, 
it  is  an  efcape  ib. 

How  the  old  fheriff  mufl  hand  over  the 
prifoners  to  the  new  606 

The  perfon  escaping  mufl  be  legally  in 
cuftody,  or  it  is  no  efcape  607 

If  the  bailiff  of  a  liberty  brings  a  pri- 
foner  out  of  his  liberty,  it  is  an  efcape 

60S 

The  fheriff  is  only  anfwtrable  for  an  ef- 
cape from  himfelf  or  from  one  of  his 
own  officers  ib. 

The  fheriff  is  liable  in  the  cafe,  of  an  ef- 
cape when  the  prifoner  is  in  cuftody 
on  a  capias  utlagatum  if. 

No  action  will  lie  againft  a  fheriff  when 
the  arrefl  has  been  on  void  procefs  609 

Where  the  court  has  jurifdiction  the  pro- 
cefs is  not  void  ib. 

Aliter  where  the  procefs  is  erroueous   ib. 

What  refcue  Ihall  excufe  the  fheriff  in 
cafes  of  efpape  610 

rid.  Refcue.  . 

A  recaption  on  frefh  fuit  fhall  alfb  ex- 
cufe the  fheriff  6/1 

In  cafes  of  voluntary  efcapes,  the  gaoler 

'    cannot  retake  his  pi  if  oner   '  ib. 

But  he  may  in  the  cafe  of  negligent  ef- 
capes *       ib. 

The  recaption  muft  be  on  frefh  fuit      ib. 

And  be  before  action  brought  ib. 

If  the  party  voluntarily  returns,  it  i*  equi- 
valent to  a  recaption  qn  fiefh  fuit    ib. 

Where  an  action  has  been  brought 
againft  the  gader,  the  ih. riff  is  dis- 
charged 612 

But  proceedings  in  the  original  action 
(hall  not  difc barge  the  action  again  il 
tbe  gaoler  ia. 

Nor  in  the  cafe   of  voluntary  efcapes 

mail 
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ftati  the  fubfequent  silent  of  the  plain- 
tiffs pu rge  the  efcape  page  6 1 2 

The  (heriff  may  have  an  action  againft 
the  party  cfcaping  though  he  hirafejf 
has  not  been  fued  tf. 

But  the  bailiff  who  made  the  arreft  can.- 
npt  613 

In  cafe  for  an  efcajfc,  plaintiff  may  either 
Jay  the  venue  where  the  efcape  was, 
or  where  the  party  was.  feen  at  large 

651 

How  the  plaintiff  mud  declare  again  ft  the 
bailiff  of  a  liberty  #. 

How  an  executor  jnuft  declare  for  an 
efcape  652 

In  actions  for  e/capes,  pjaintiflf  muft  prove 
a  good  caufe  of  action  656 

But  he  need  not  produce  the  writ,  me 
return  is  fufficient  ibm 

The  confcffion  of  the  under-  fteriff  is 
good  evidenee  to  charge  the  fheriff 

657 
The  party  efcaptng  may  be  a  witnefs  jo 

prove  a  voluntary  efcape  656 

In  an  action  for  efcapes,  the  party  cannot 

take  advantage  or  errpr  in  the  procefs 

659 
What  verdict  in  efcapes  is  good        660 

Eftkeat. 
The  lord  by  efcheat  cannot  fue  in  an  ac- 
tion of  covenant  354 

When  a, bond  (hall  be  taken  as  an  efc*  ow, 
and  how  to  be  pleaded  22  a 

frefpafs  will  not  lie  agajnft  *J»e  pwaar  of 
an  eftray  for  taking  hioi  of  the  jan$I  .of 
the  lord  of  t|ie  manor,  without  payjng 
for  his  keeping  409 

How  the  owner  of  an  eftray  fhouirf  plead 
tender  of  feris&cltoa  40J 

The  lord  may  maintain  trover  for  99 
eftray.  within  the  year  and  day       577 

Evidence* 

When  an  action  will  afford  an  opening  to 
indecent  evidence,  it  fhall  not  lie     1$ 

How  far  a  fpecial  agreement  in  affuiapfit 
mull  be  proved  138 

The  evidence  muft  prove  the  agreemwu: 
exprefsly  as  laid  .  138 


Bot  if  plaintiff  rails  in  tfce  {pecxal  m* 
mem,  he  may  gftiaa*  ryisSgre  at  is* 
gta*  ral  coaasa  jqp  140 

The  plaintiff's  pingo/  awft  correfpood  mb 
his  title  i*. 

On  an  injtmul  omfmtaffhnt,  the  exaft  fta 
need  not  be  proved  141 

Evidence  of  goods  fold%     Fide  Janf. 

Where  a  map  may  ufe  bis  book  cf  ac- 
counts to  refrefh  his  memory         141 

In  affumpfit  for  goods  fold,  the  hBar  g 
a  good  witnejs  for  either  party       141 

ho  anumpOt  agatpft  an  execmor,  thenfcs- 
tiff  muft  prove  his  debt  tL 

Payment  of  intereft  by  an  executor  as  a 
legacy,  is  admiffion  of  affets  ik 

An  offer  to  pay,  not  aa  agnation  of  the 
debt  m 

What  evidence  js  P«wf  0/  ietaadl  aid 
lots  in  cafes  of  policies  of  ia 


What  is  good  proof  of  a  pacfap'f  and- 
writing  & 

The  feateaee  of  foreign  emits  of  jafet 
is  conelufive  avidcaec  •/  |Q  auajefi 
wtaaia  they  have  qagiiizaace        14$ 

Neither  will  (he  courts  *€Bmjae  iatp  the 
grounds  of  their  decifion  ik 

Prefumptton  good  evideoce  inalsapat, 
in  what  cafe  144 

Where  a  copy  of  a  note  is  andeaoe   & 

What  defendant  may  five  ip  eajdeace 
lender  the  general  iffoc  167 

adly.  In  Ps& 

la  a&ioo  by  the  aSgnaca  of  a*  inMun 

acrfon,  what  good  *fidf«ot  145 

How,  far  avarottats  in  ta*  dtctatajiai  a* 

to  be  prosed  as? 

How  far  a  leafe  made  by  an  a^taraty  a 

evidence  *5f 

What  evidence  is  good  under  jfr&a»  **W 

What  evidence  is  aood  under  rf  aV*rf 

adly.  In  Coywiaal' 

The  evideace  mag  ha  oarfOeat  was  4c 
deed  jto. 

fthly.  In  Afauk. 
In  an  action  of  affaph  the  plaintiff  caaaat 

£'ve  in  evidence  a  conviction  oa  aa» 
$m*n*  for  tJ*  iajnc  ca*fe  3* 

How  far  the  day  fe  najteriaj  * 

Bifeeasc  of  v*ai  nay  te  v*m  **> 

4a* 
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dence  on /on  qffauh  demefne,  and  on  not 
guilty  /4ft  32a 

Uhdwt  th*  replication ;  of  dt  *pwr4  T^1 
/M^muMMy  Wjrttttof  i*admifiWe  cyi- 

-  4u«^.  420 

7th.    lb  fr^jT/, 

btothing  (hall  be  given  in  evidence,  in 
trcJ$*fa;whtth<is  out  0/  therifliw    417 

What  may*  be*  given «  ia  evidence?  under 
the*  general  ouufe  of  a&t  enormia  foci} 
in  tbedfcbration  in  trefpafs  ib. 

lit  plaintiff  fets  out  the  abuttals,  of,  his 
ofafcv  hcrmoft  pfohrtTthcmas  laid    *A 

le>  trefpafs  is  Jakkwjth  si  copimmnd^  the 
evidence  tnuft  be:  confined  to  the  time 
in.  the!  declaration  4,1  S 

Jmxixfyahukbemj  afartolii,  th*<p|a>n;iff 

*  can  only  giv*  e^leace  of  the  taking  of 

the<tbings  bad:  in  the.  declaration*     U% 

He  plaintiff  makes  a  new  alignment,  he 
waive*  the  place. laid  by>  the  defendant, 
andrconiHHrgiye cvjdeocc  of]  a:trefpafs 
tBerev  ib. 

W*  defendant  proves  a  good  judication, 
H  fkaJl  be  good  though  not  ftr*%  a* 
plesaded  417 

KJ.Sberjjffl  Execution,  Officer. 
I,  IfiJyi&nenf, 

aintifT  in  ejectment  mud  prove  a  good 
tjtJeJn  hjmfelf  W 

lX. is,  fufpejent  fpr^ihe  defendant  to  (hew  a 
good* title. out;  of  theledbr  0/  the  pfain- 

ti£  .       #• 

In^fayqpr  of  a  title,  prefumptioq  is  good 

apc^adraiiTible  evidence,  459 

I^c'afe  of  an  old  lea  fe  and  poffeffion,  all 

ni«/af.aJ3SgomemsrfhaJI.  be  prefumeji 

\'  *b. 

Jp  the*  declaration  in  cjeclroeotr  all  the 
gajis  of"  it  rouft  be.provcJd     '  i£. 

Jp  eje&ments  on  demifes  at'  will,  notice 
tp.  quit  nip  ft  be  proved  460 

J&  eie$mept,fpr  aTrcflory,  what  muft  be 

prpjei  T         m  458 

Hpw  evidence  may  be  ^.en  of  the. due 
e*e.»jtipii  o£  a.  will4'  4^3 

1Ctd\  W'ttntjt,  Will,  BaJlarJ. 

How  far  the  evidence  of  the"  father*  and 
mother  is  admii&bk  to  baftardize  their 
iifte.  "  486 

If  letters  of  adipini  ft  ration  baveibec»Joft, 

few 'their  evidence  nyy  b*  ftipplied 

.  '     '  '  '488 


An  old  terrier  of  land  is  evidence  in 
declment.  •  •  frge  488* 

Terrier  of  glebe  evidence  where  it  is 
figned  by  thexburchwardens  Hf 

Bu^a  furvey  by  one  party  is  not  evidence 

ib. 

Hfarfay  declarations  admiffible  evidence 
as  to  parcel  or  not  parcel  49^ 

gtbv  In,$la*der. 

EfcuntifF  can  only,M>.into  evidence  of;the> 
fpecial  damage  laid',  in  th ^declaration 

526 

It  is  fufficient  for  plaintiff  to  prove,  the 
fubftance.  of.  the,  words { laid,  no*  th* 
words  therafclves  jai 

Hop  fat  ^colioqv'mm  rouft  be  proved    &* 

What  (hall  be  hi&cient  evidence  of.a  perr 
Ton's  buf&oefs.  in  fuch  cafe,  i^ 

What  evidence  to  charge  thefpoprietof 
of  a  newfpaper  is  good  522 

What,a:commoo  perion  ih 

iOth.  In  MalicU/tu  Profecution. 

Whafc  evidence  in  malicious  profecptioq 
for  holding  to  exceffoc  bail  is  .evidence 
of,  the  ajftdayit  -of ,  debt.  5  24 

Ip  .malicious  prpiecution  for  a. former. in- 
dt&ftea?  for  felony*  there,  muft  be.  a 
copy  of  the  record  and  acquittal  .grant- 
ed by  the  court  where  the.;  trial  wa* 
given^a  evidence,  *& 

Alter  where  the  indiclment  was  for  a  raif- 
deovaAQr,  H. 

W,h4j  pJaiwiff,  mayjgive  10  eridenc^  to 
increafe  the  damages  555 

vYhat  fhaJlfbe¥pr.pQf  tha^  t^pofecufion 
was  at  defendant's  fujt  i^. 

If-  the  sparry  gpx  s  off  on  a  noRffofaqqi, .  it 
will  not.foppftrt  the  deeJara.tioo-'     53/S 

I^vthe  cafe  of  a  confpiracy  there  is  no 
neiceffit^  to  proyc,.  tlic.  faft,  of  n^ttijfi 
and  confpiring  tb% 

W^atfhaU  be  WficieQt  eyi^en,cc  of  a  pro- 
bable  caufe  in  favour  of  the  defendant 

it. 
ltuh.  In  Trover. 

Wbcre  there  has  been  a  tortious  taking  of 

the  goods,  an  acltial  converfion  need 

pov be  proved,    '  5^ 

Aliter>  when  they,  bave  -come-tQ^ \\\y  hands 

by  finding,  or  otherwtfe  ib. 

Demand  and  refufal  is  evidence  of  a  con- 

vverfion,  not  a  converfion  iifelf         5^0 

Where  there  is  no  converfion  proved, 

trover  will  not  lie  ib. 

Demand  of  fatish&ojD  and  refufal  is  ev»- 

dfn^oi;.^  cpQwii*n,  ib. 

In 
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Id  trover  for  goods  taken  at  fea,  what 

plaintiff  mult  prove  page  591 

How  the  evidence  in  cafe  fhould  apply 

655 

1 2th,  In  cafe  material  averments  only  are 
put  in  evidence  656 

Fid.  Witnefs. 

How  parol  evidence  is  to  be  given     728 

Written  evidence,  what  731 

77//.  Record,  Deeds,  Statute,  Fine,  Per- 
dicl,  Judgment,  Writ,  Affidavit)  Chan- 
cery* 

Books  of  third  perfons,  or  of  the  party 
birafelf,  how  far  evidence  774 

A  receipt  not  conclufivc  evidence     '77  c 

Bill  of  parcels  good  evidence  776 

Gazette,  how  far  it  is  evidence  lb. 

TLc  rules  adopted  by  the  courts  in  re- 
ceiving evidence  778 

In  every  iflue  the  affirmative  rauft  be 
proved  ib. 

Of  what  is  agreed  by  the  pleadings,  no 
evidence  need  be  given  779 ' 

The  beft  evidence  is  always  to  be  given, 
what  that  rule  comprehends  780 

Parol  evidence  is  inadmif&ble  to  controul 
written  781 

Vid.  Copies. 

How  copies  may  be  given  in  evidence 

.  .  .-  IH 

Reputation  or  aduig  in  any  capacity,  luf- 
beicnt  evidence  of  appointment  to  the 
office  it. 

Jn  what  cafe  hearfay  is  evidence *         ib. 

Fid.  Depofttions,  Decree,  Court. 
'  How  hearfay  evidence  is  admitted      786 

What  is  a  good  objection  to  its  ad  mi/lion 

787 

Where  parol  evidence  is  admiffible  to 
explain  written  ik* 

Evidence  admiffible  where  character  is  fn 
HTue  7g8 

If  the  fubftance  of  an  iiTue  is  proved,  it 
is  fufficient  790 

Examination. 
Examination  of  perfons  charged  with  fe- 
lony, how  far  evidence  under  it,  1  Be 
aPh.&M.  7^8 

Excommunication* 
Perfons  excommunicated  cannot  be  wit- 
ness 727 
Excife. 
.  Bills  payable  to  the  excife  are  allowed  fix 
days  10  run  longer  than  others         60 


See  Officer. 

Treipafs  Jies  againft  officers  of  tfce  ex- 
cite and  cuftoms  for  entering  an  bode 
to  fearch  for  fmaggled  goads  if  note 
are  found  PVfK 

Or  if  they  had  not  a  writ  of  affithncr  or 
a  conftable  With  them,  (tat,  13  Cwr.  a. 
c.  1 1.  ■  ill. 

In  fearches  by  night  by  excile  officers, 
vthere  mud  be  a  conitable  of  die  place 
with  them  by  ft  at.  8  Ann.  c.  9.  79.  and 
if  no  goods  are  found,  they  are  treA 
parTers  2. 

The  warrant  granted  by  coramiaioeen  of 
excife  is  not  a  jullificatioo  to  the  officer 
if  no  goods  are  found  596 

But  a  condemnation  of  the  goods  in  the 
exchequer  is  a  complete  bar  to  as  ac- 
tion for  taking  the  goods  tb. 

But  this  is  a  juftificarion  to  officers  only 

A  condemnation  of  goods  in  an  inferior 
jnrifdiction,  as  by  dbe  commtffioaers,  is 
not  conclufive  in  favour  of  the  officer 

tb. 

In  what  cafes  of  feiznre  the  officer  full 
be  ju  ftilied,  though  the  goods  arc  not 
condemned  597 

In  fuits  in  the  exchequer,  proof  of  pay- 
ment of  the  duties  lies  on  the  claims*, 
flat  6  Geo.  1.  c+21  ik 

In  actions  of  trefpais  againft  offices  of 
the  revenue,  proof  of  the  non-payment 
of  the  duties  lies  on  them  iL 

Actions  againft  officers  of  the  levcsse 
muft  be  laid  in  the  proper  coaoty,  sod 
brought  within  three  months,  vLa.  17 
Geo.  2.  59* 

In  actions  againft  officers  of  the  excife  and 
cuftoms,  if  the  jndge  entitles,  it  tail 
deprive  the  plaintiff  of  his  colb      ii 

How  and  when  the  certificate  may  be 
given  ib. 

In  informations  or  actions  againft  excife 
officers,  the  warrant  under  which  t**f-^ 
acted    is   fufficient  evidence   wirhoei 
(hewing  the  evidence  418 

Proof  of  their  acting  as  officers,  inffioeot 

d. 

They  may  plead  the  general  iflbe,  sod 
give  the  fpecial  matter  in  evidence  419 

How  far  condemnation  fhall  ja&fj  the 
officer  529     i 

Trover  lies  againft  cuftom  houie  officers 
:  for  feizing  things  not  liable  to  pay  duty, 
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as  the  wearing  apparel  of  paflengers 
page  580 
.When  only  a  cuftom-houfe  officer  may 
icize  contraband  goods  ib.  \ 

Execution. 

Vtd.Sberiff,  King,  Bankrupt. 

Goods  taken  in  execution  cannot  be  re- 

"    plevicd  37a 

Goods  taken  in  execution  muft  be  re- 
moved within  a  reafonable  time      393 

It  is  not  lawful  to  break  doors  to  execute 
a  writ  ib. 

This  privilege  is  confined  to  the  owner  of 
the  houfe  ib. 

Things  fixed  to  the  freehold  cannot  be 
taken  in  execution  ib. 

In  trefpafs  for  taking  things  in  execution 
what  evidence  is  neceffary  where  the 
action  is  by  a  ftrariger,  and  what  where 
it  is  by  the  defendant  in  the  former  ac- 
tion 419 

Stat.  8  Ann.  e.  17.  goods  taken  in  exe- 
cution cannot  be  removed  off  the  pre- 
miffes  till  the  landlord  is  paid  one 
year's  rent  61 3 

If  the  flierifF  has  notice  of  the  rent  being 
due,  and  he  removes  the  goods,  he 
fhall  be  liable  in  cafe  ib. 

The  payment  muft  be  by  the  plaintiff  in 
the  action  ib. 

And  muft  be  of  the  whole  rent,  without 
deduction  for  fherifFs  fees  ib. 

The  ftatute  extends  only  to  cafes  of  the 
immediate  leflbr  ib. 

But  extends  to  all  cafes  of/,  fa.        614 

But  it  is  neceffary  that  the  fheriff  fhould 
have  notice  614 

The  writ  which  is  firft  delivered  muft  be 
firft  executed^  or  the  fheriff  is  liable 
in  cafe  ib. 

Executors. 

.  AiTumpfit  lies  againft  them  on  a  promife 
of  the  teftator  1 2 1 

They  may  maintain  a  flump/It  ib. 

Executor  may  indorfe  a  note  1 36 

An  executor  cannot  join  in  the  fame  ac- 
tion a  demand  in  his  own  right  and  as 
executor  138 

A  promife  to  the  teftator  is  not  admifTible 
evidence  when  an  executor  declares  on 
a  promife  made  to  himfelf  140 

What  he  'may  join  lb. 

In  declaring  againft  an  executor,  the  de- 
claration need  not  ftate  aflets  ib. 


An  executor  may  be  fued  on  a  bond  of 
his  ttftator's  page  199 

Executors  not  chargeable  farther  than 
they  have  aflets,  except  they  plead  a 
falfe  plea  200 

Executors  may  affign  a  term,  and  are  not 
chargeable  for  rent  after  alignment  20 1 

Executor  may  declare  againft  an  heir  on 
a  bond  of  his  ancestors  217 

Where  the  action  againft  an  executor  may 
be  in  the  debet,  and  where  in  the  debet 
and  detinet  ib. 

Where  the  action  is  to  be  brought  fug- 
gefting  a  devajlavit  5. 

Executors  may  bring  an  action  before  pro- 
bate, but  cannot  declare  till  after  218 

How  they  are  to  declare  244 

What  the  declaration  by  the  executor  of 
an  executor  fhould  ftate  219 

Executors  may  either  plead  or  give  a  re- 
tainer in  evidence  248 

Executor  may  retain  where  a  truftee    ibm 

An  executor  defon  tort  cannot  retain  249 

What  fhall  make  a  man  executor  defon 
tort  2  50 

In  what  order  an  executor  is  to  pay  debts 

ib. 

When  an  executor  defon  tort  fhould  hand 
over  the  goods,  in  order  to  difcharge 
himfelf  250 

What  fhall  conftitute  an  executor  defon 
tort  is  matter  0/  law  ib. 

In  what  cafe  an  executor  fhall  be  liable 
out  of  his  own  eftate  251 

Not  chargeable  without  notice  252 

In  debts  of  the  fame  degree,  what  fhall 
create  a  priority  of  demand  ib. 

What  payments  are  firft  to  be  allowed  to 
an  executor  253 

In  what  manner  he  is  to  plead  payments 

ib. 

If  an  executor  has  got  a  good  defence, 
he  fhould  plead  it  255 

What  is  an  ad  mi  (Hon  of  afTcts,  and  what 
not  254 

How  administration  is  to  be  granted  where 
there  are  bona  notabiUa  in  different  dio- 
cefes  25s 

Where  bonds  are  bona  notabi/ia,  and 
where  debts  by  fimple  contract        ib. 

How  long  adminiftratioo  durante  minort 
state  of  an  adminiftrator,  and  how  long 
of  an  executor  fhall  fubfift  ib. 

Pkne  adminiftravit  admits  defendant  to 
be  executor  256 

Under 
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Vnto-the  pJea  iof  ne  unqvet  extcvtpr>  *h& 
nwy  be  given  in  evidence       fagc.  255 

Uqw  that  defendant  is.  not.  executor  but 
adininiftrajor,  is,to  be  pleaded      2*6 

Baw  far  the  inventory  delivered  *Q  the 
foiritual  court,  is,cyidepcc.  2<5q 

<£««  a  judgment  of  ^/  qtuwdp^afcide- 
rim,  plaintiff  in,  a  figure  acljon  fb^U 
not  be  allowed  to giv*  in  evidence  aflfcts 
ip  defendant's  hands  at  the  time,  of  the 
fifft,  judgment.  ^  tf . 

#&**  adminiflravlt  admits  the  debt  in  an 
action  of  debt,  afyer,  in  aflumpGt    ib> 

£d  executor  (hall  not  be  injured  hy  the 

'  retapofti  loathe  (Jrflday  of  term  in  cafes 
of  payments  made  by.  him  262 

Upon  pine  adminjjlravit  wju*  (bail.be  evi- 
dence &. 

Ugon  plene  adminiflrwviU  if  the  jury,  find 
affeta, ,  tbey  muft  Sod  the  va]ue\     zf>$ 

Wirat  covenants  the  executor  may  take 
'advantage  of  204 

By,  wjiar.  covenaqu  an  executor  or  admj- 
hiftrator  is.  bound  295 

May  be  declared  againft  either  at  &ch, 
oras.aJRgncc  29P 

Covenants  merely  perfonal  extend  only  to 
executor*  q*  a}frainiftratora  *k. 

Executors  canonly.be  arreiled  op  fog- 
getting  a  devqfiavit  326 

VUi  BtcJarathn  end  Pleating. 

Executory  oc  adroioiftrators  of  tcpants.  \n 
fee,  tail,  or  for  life  may  di&rajn  for 
rent  ansae  by.ftat.  $z  Hen.  8.  c.  17. 

IS* 
Executors  ma,y  maintain  replevin  fox  the 

goods  of  t)ie  teftator  taken  in  his  life- 
time 375 

$xecutons  (ball  have  reasonable  time  to 
remove  the.  goods  and  cattle  of  the 
toftator  413 

Executors  may  maintain  ejectment  for  an 
oufter  ip.the  time  of  the  teflator.    439 

An  executor  13  a  good  witnefs  to.  prove 
the*  (aoiiy,  of*  the  teitatP* 

Executor  of  a  bankrupt  cannot  foe.  opt  a 
commi(Eon  -  56c 

May.  have  trover  for  aconvprfion  of  goffjis 
in  teftajor's,  life-tUn*  578 

If  the  wife  is  executrix^  thebuiband  may 
join  i*  the  altio*  si. 

An  executor  d^Jon  fer&is  Hahle  to  trover 
a*  tha  fuit  of  the  adminiftrator, .  even 
for  goods  recovered  agajnil  him.  by  a 
former  judgment.  ib* 


TrpverrWillootJie  againft  an  eftesuprftr 
a.cpnverfion  by  thcteihtor    P*p}fl 


On  runt  per  Jtf cent  pleaded,  the  li 
give  in  evidence  an  extent  00 
owbg  by  bjs  anceftor  to  the  JtM   247 

An  extent  at  the  fuit  of  a  fabjeet  on  a 
ftatute,  if  executed  before  tte  a$  of 
bankruptcy,  though  the  liberate  is* 
afterwards  mail  bind  the  goods     574 

An  extent  at  the  fuit  of  the  crown  mat 
bind  the  bankrupt's  goods  if  sflbed  xw 
time,  be/ore,  the.affigpment  n% 

U  duties  are  due  for  candles,,  die  goods 
of.  the  baMrnpt  are  liable  alter  the  *S 
fignment  *  ik 

Extents,  at.  the  fuit,  of  the  crown  fltosW 
be  truly  teltcd  514 

Where  an  extent  and.  a  fubjecVs  exetn- 

tiQacapcur,  wfeich  (ball  have  the  pre- 

,  ference  575 

'Money  obtained  by  extorttot*  or  impair 
tioo  is  recoverable  in  afiompnt        41 

Money  claimed  for  doing  what  it- was  the 
party's  duty  to  do  without  reward  ■ 
extortion,  aod  fo  is  not  recoverable  in 
a/Tumpfit  ox 

F.r 

PACTOR 

May  maintain  an  action  fur,  the  prjcj  tf 
the  goods  06  others  ufticj|l|chas  (old 

IOJ 

$0,  he  is  liable  f6r  the  ptjee  of.  goods 
bought*  by!  him  for.  Qthetj  if 

The  owner  may,  (lop,  the  price  0/  ha 
goods  fold  by  a  factor  in  the  hands  of 
the  buyer  108 

In.  what,  cafes,  the  factor  (ball .  be.  Itable^  tq 
the  lofles  on  goods  of  others  Ibid  by 
him  ik 

How  far  the  fitftpr  has  a  lien  on  the  goods 
cojpligned.to.him  v. 

He  may  j|C  a  wjtpefs  both  for  buyer  aod 
feller  >4* 

If  a,  fa£c*r  b.iro^ow^red.oqly  to  fell,  but 
the  gppaj  are  not  delivered  to  bin, 
the  owner,  may.  felj  tbera  538 

How  far  the  con  fignment  of  goods  tft  a 
fiicloc  fhajl  conyeyt  a  property        5x4 

Goods  of  a  jnercfcanj  m.  the  bands,  of  a 

"^  ficlor, 
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JUfe*  **»  **  liable  tokufcankfuptcy 

_..,--  vmapof 

a  fa&or  the  mejrc^agt  can  follow  bis 

f;oods  and  property,  and  recover  it  ib. 
a£oc  ha*  a  Ken  upoa  ail  goods*  coor 
£gn«d  to  hint  for  the  bajance  of  a  ge- 
neral account,  or  any  money  advanced 
*mh*m  jte 

And  even  where  he  kaojws  the  merchant 
to  be  infolvent  when  he  advances  the 
money  *&> 

$&*&&  Market*. 
Thp  king  only  can  make  a  grant  of  fairs 
.    3fi4  markets*  and  qeeate  a,  to}l      fa 
Tt>ey  may  (je  claimed  by  ppefefipiion 

*Pw  cfeimj  oi  (oils  i&  to  t*  taken  Ori^ly 

<*99d*  foojigfet.  mbir&v  »ajtkct%  to,  fell 
maj  (tt  dUfcajoed  ftr  toll,  frit  r*ot>  for 
damage  feafant  j68 

Trefpafs  lies  for  erecting  a  flail  in  a  fair 
or  marker  withqut  the  owner's  leave 

Cafe  lies  for  difturbmg  a  perfon  intitled 
-    fo  an  ancient  fair  op  market  641 

But  the  plaintiff's  market  muft  appear  to 
.  be  the  elder  one  ib. 

If  the  new  fair  is  within  feven  miles,  it 
is  a  dffturbapce  for,  which  cafe  lies  ib. 
So  if  held  on  the  fame  day,  it  is  adiftur- 
bance  ^  64? 

In  declaring  for  diffarbance  in  a  feir,  it  is 
'  not  neceflary  to  fit  out  a  grant  or  pre- 
scription '    653 

Farm* 
Under  what  eircumftances  he  pay  he 
ma<fe  a  bankrupt  549 

fafar.  reform, 
fees. 
The  fees  due  for  any  office  or  employ- 
ment are  recoveraJjJc  in  affumpfit   '    8 
Sheriff's  fees  for  executing  writs,  are  re- 
coverable by  action  pf  debt  204 
Mow  fheriffr  tees  are  fettled  by-  flat,  29 

To  what  cafes  the  ftatute  extends        ib. 
Felony. 

himfoiti+M  oi  pttfry  tsfpeclinj  fck- 
ny,  how  far  it  is  evidence  768 


Cafe  list  again  (I  the  occupier  of  the  lac  i 
$>*  not  repairing  hi*  fence*   fag*  6j8 

Ferry. 
A  perfon  wha  ha*  an  ancient  ferry  may 
have  saf*  agajnft  one  wjip,  erects  aja*r 
tften  fo  q*ar  ajs.  to  take  way  th«  cuftom 

Tbfi  injury  uwftM$K8  '&> 

Fi&o*. 

Region  of  reference  to,  the  firft  day  of 
term  (haH  not  prevent  the  Aatute  of 
limitations  from  attaching  154. 

£xecutors  and  admuaiHrators  ftall  be  al- 
lowed aH  fair  payments  made  before 
the  bill  filed,  notwjthftandjng  t)ie  re* 
forence  to  the  firft  c\ay  of  ternV      *§l 

Fi&i  Fgdw* 

If  a  fheriff  levies  money  00  a  ^&.  and 
does  not  pay  it  ow  to  the  plaintiffs  in 
the.  aelion,  itr  may  be  recovered,  in  ajf- 
fumpfit  fl£ 

So  debt  wtl|  Ke  for  it  zqq 

And  to  an  adron  of  debt  for  it  the  ffceriff 
may  plead  ml  debet  he/ore  he  lias  re- 
turned the  writv  but  cannot  when  he 
has  returned  it  237 

M*jt.fa.  goes  to  take  the  goods  of  one 
perfon,  and  another's  are  taken,  tref- 
pafe  will  lie  againft  the  rhern?        392 

The  fheriff  cannot  break  doors  to  execute 
a  j.Jk.  ib. 

How  the  execution  pf  zji.ju.  differ* 
from  a  levari  facias  303 

A&.fo:  cannot  be  executed  titt  the  fond- 
lord  is  fatisfied  of  one  yeat>  rent  61$ 

The  firft  writ  of  A/*,  delivered  to  the 
fheriff  rauft  firft  tie  executed  614 

Jiowfar  irregular  executions  are  valid 

615 
Fine. 

&,  iw  <bie  on  tht  admiff  qu  to  a  copyhold 
e fJaAe  i8  recoverable  againft  an  infant 
by  aelion  of  aflumpfit  jto 

The  ftewaxd  of  a  leet'ean  only  fine  for 
ogees' committed  jn  his  view      364 

For  a  fine  o*  aj&pr£*ment  in  a  court  leet 
a  fine  by  common  law  is  incident    36c, 

Abler  in  a  court  baron  ib. 

An  avowry  for  a  fine  need  not  conclude 
frout  pat*  per  ucerdm  ib. 

*''•'"'  Afihc 
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A  fine  impofcd  on  many  jointly  is  void 

The  lord  cannot  diftrain  for  a  fine  pro 
certo  lets  without  a  prefcription        ib. 

Fine  of  Land. 

Where  an  ejc&ment  is  brought  for  lands 
paflcd  by  a  fine,  the  confeffion  of  lcafc, 
entry ,  and  oufier  is  not  fufficicnt  450 

An  aclual  entry  muft  be  made,  and  mud 
precede  the  demife  ib. 

Where  an  entry  is  made  to  avoid  a  fine, 
the  action  muft  be  commenced  within 

•   one  ye.r  after  by  flat,  4  Ann.  c.  16. 

45* 
What  fh.il!  be  a  ftfEcient  entry  to  avoid 

a  fine  452 

To  what  eflates  a  fine  is  a  bar  486 

How  given  in  evidence  ib. 

What  mufl  be  proved  in  order  to  make 

them  evidence  735 

Ft/bery. 

How  far  the  rights  of  fifhery  are  in  the 
king,  and  how  far  in  the  fubjed    387 

Difference  of  free  fifhery  and  common  of 
fifhery  388 

Free  and  feveral  fifhery  claimable  only  by 
prefcription  ib. 

An  exclufive  right  not  necefTary  to  a  fe- 
veral fifhery  ib. 

Perfon  pofTeffed  of  a  fifhery  cannot  juftify 

the  cutting  the  nets,  &c.  of  an  eo- 

croacher,  he  fhould  take  them  damage 

feafant  413 

Forbearance. 

Forbearance,  when  a  good  coofideration 
in  aHumpfit  *  9$ 

Foreign  Country. 

Debt  or  affumpfit  will  lie  on  *  judgment 
of  a  foreign  court  of  juftice  1 97 

For  injuries  committed  io  foreign  coun- 
tries, an  aclion  lies  in  England      3  j* 

A  foreigner  or  perfon  rdiding  abroad, 
who  trades  with  this  cnuntry  may  be  a 
bankrupt  5  5 1 

Foreign   Attachment. 
Fid.  Attachment. 

Forgery. » 
Money  paid  to  a  forged  inftrument  or 
under  a  void  authority,  in  what  cafes 
recoverable  3>  4 


On  an  ind&ment  for  forging  a  teaman's 
will,  an  executor  named  io  a  ibbfe- 
quent  will  cannot  be  a  witneis    /w  705 

Frauds. 

To  what  cafes  the  claufe  refpe&ng  aa 
undertaking  for  the  debt  of  «ocker 
extends  99 

Conflrudion  on  the  claufe  requiring  a 
note  in  writing  on  agreements  in  con- 
fideration of  marriage  100 

— —  on  that  claufe  refpe&iog  sale  of 
lands  105 

On  agreements  net  to  be  performed  with- 
in the  year  104 

AfTumpfit  will  not  He  on  a  frandaJeat 
tranfa&ibn  93 

Statute  of  frauds  29  Car.  %.  c.  3.  is  what 
cafes  it  requires  a   note  in  writing 

U8.9 

How  far  goods  are  bound  by  the  delivery 
of  the  writ  to  the  fhenff  under  the 
ftatute  of  frauds.  39a 

Fid.  Sheriff.  Ft.  fit. 

Freight. 

Id  what  cafe  it  is  due  113 


GAME. 

How  far  one  may  joflify  going  on  the 
land  of  another  in  parfuit  of  game 

390 

Gamekeepers  may  feize  guns,  &c  under 
flat.  22  &  21  Car.  2.  ib. 

But  they  muft  have  a  warrant  from  a 
juftice  of  the  peace  for  the  parpofe  ib. * 

Tiefpafs  lies  for  taking  the  gun  of  a 
gamekeeper,  though  not  on  his  own 
manor  ik 

Who  may  be  a  gamekeeper  ib. 

Gaming. 

Wager  on  gaming,  under  what  circom- 
ftances  recoverable  jo 

A  note  or  bill  given  for  money  won  or 
lent  knowingly  to  game  with,  is  not 
recoverable  even  in  the  bands  of  a  fair 
tndorfee  28 

Money  lent  to  game  with,  but  without 

any 


OP  THE  PRINCIPAL  MATTERS. 


amy  fecurity,  is  recoverable  in  aflurap- 

fit  page  90 

How  the  (latute  of  gaming  is  to  be  plead- 

ed  to  debt  on  a  bond  223 

Gaoler 

May  reasonably  correel  his  prifoners,  anp\ 
£o  juflify  an  aflanlt  3 1 5 

Gazette. 

How  far  it  is  evidence  776 

Gift. 

Parol  gift  of  goods  gives  no  property, 
unlets  with  pofTeffion  delivered      577 

Gleaning.  > 

It  is  a  bad  juftification  in  trefpafs       413 

Governor* 

Governor  of  a  foreign  fettlement  liable 
to  an  aclion  for  malicionfly  difmiffing 
an  officer  from  his  place  63  5 

Goods  fold, 
Fid.  AJfumpfit,  Delivery,  and  Shop  book. 

Guardians 
Holding  over  after  the  determination  of 
their  intereft,  are  made  trefpaffers  by 
flat.  6  Ann,  c.  18.  399 

H. 

HABERE. 

Habere  facias  pojfeffionem,  how  it  (lull  if- 
fue  in  ejectment  492 

Harbour. 

Harbour  duties  in  what  cafes  recoverable 
in  aflumpGt  10 

Health. 

If  aoy  perfon  fuftains  an  injury  in  his 
health  or  constitution  from  the  negleft 
of  his  furgeon  or  apothecary,  cafe  will 
lie  for  the  injury  60 1 

Or  if  his  health  is  impaired  from  noi- 
fome  fmells  in  hia  neighbourhood     ib. 

Hear/ay. 

Good  evidence  in  matters  of  pedigree 

738 
Good  evidence  of  the  death  of  relations 

785 

Good  evidence  of  the  fettlement  of  a 

pauper  787 


Good  evidence  of  what  is  parcel  or  not 

parcel  page  78S 

In  queftions  of  prefcription  ib. 

Heri. 
Liable  to  debt  on  a  bond  of  his  anceftor 

'99 

How  fuch  bond  (hould  be  declared  on 

216 

May  difcharge  himfelf  by  (hewing  that 
he  had  no  aflcts  ib. 

Should  be  charged  as  lineal  or  collateral 
heir,  according  as  he  is  ib. 

ARter  when  the  declaration  is  by  an  exe- 
cutor or  adminiftrator  2 1 7 

How  the  heir  is  to  plead  riens  per  difcent 
under  flat,  3  &  4  W.  V  M.  c.  14  247 

What  he  may  give  in  evidence  under 
riens  per  difcent  248 

How  to  fue  heir  and  devife  jointly      ib. 

In  what  cafes  the  heir  (hall  be  in  by  de- 
fcent  ib. 

Heir  may  be  declared  again  ft  as  aifignee 

290 

In  what  cafes  the  heir  may  fue  on  a  cove- 
nant 295 

The  beir  may  recover  for  a  damage  done 
to  the  premuTes  in  his  aoceftor's  time 

».. 
To  what  amount  he  (hall  recover         ib. 

If  a  perfon  claims  in  ejectment  as  heir 
at  law,  he  mud  prove  a  regular  pedir 
grce  497 

The  heir  apparent  may  be  a  witnefs  to 
prove  a  title  to  land,  but  a  perfon  in 
remainder  cannot  489 

Herald. 
Herald's  books   are  good    evidence  to 
prove  a  pedigree      *  765 

Heriot.  \ 

An  avowry  for  an  heriot  mould  (rate  it  as 


the  bed  bead,  or  fuch 


37o 


Difference  in  taking  for  an  heriot  fervicc 
or  heriot  cuttom  nyt 

Wftory. 

A  general  hiflory  of  the  kingdom  is  good 
evidence  •  ^ 

^Highway. 

Appropriating  land  to  an  highway,  the 
property  of  the  foil  ftilJ  remains  in  the 
owner  . 

If  an  highway  is  impaffabje,  a  pafTenger 
may  juftify  going  on  the  adjoining 
l™*  40T 

Al'Utr 


1N1NBEK 


aUttrdFm  a/rfaaa  may  foge  4*1 

Ejectafttflt  will  lie  for  land  wmdh>«  part 

of  an  highway  4a* 

fFttt, 

V  a  thins  t"ttd  <mt  be  MB  without  ikoft, 
the  hirer  is  not  liable 

Vld.  Brilmap. 

Hundred. 

\m  an  action  agaioH  the  handled*  on  at* 
flat,  of  Wlxhm*  the  iohabitanCs  may 
hewkfitiSea  7*2 

&>  may  the  parry  himfelf  71 3 

Rutting. 

HW  iar  s  perfcn  may  joftify  goiog  no 
the   lands  of  another  in  pursuit  of 

*• 
IMPIUSONMENT. 

In  what  cafes  falie  imprifonrieMwiii  lie 

326 
When  persons  liable  are  not  to  be  arret- 
ed 427 
Fid.  Arrejf. 

When  the  procefs  is  void  528 

^Vhere  it  is  irregular  or  informal        3  99 
Or  where  filled  up  without  proper  autho- 
rity .330 
Or  where  the  court  or  magtftrate  exceeds* 
or  have  nojurifdiction,  in  all  thefe  cafes 
falfe  imprisonment  331 
Falfc  imprifonment  lies  for  a  fubfequent 
oppreffion  or  crueky,  though  the  flrft 
arreft  was  lawful  332 
What  the  plaintiff  can  give  in  evidence 
in  this  action                                   335 
When  this  action  is  brought  againft  ma- 
ny,  they  may  fever  in  their  defence 

336 
In  juftifying  under  procefs  of  court,  what 

muft  be  (hewn  ib. 

What  damages  can  be  given,  and  how 

the  jury  may  fever  them  341 

Indemnity. 

A  perfon  induced  ignorantly  to  act  ille- 
gally by  another,  may  recover  againft 
him  on  his  promife  to  indemnify      91 

What  is  a  good  plea  to  a  bond  of  indem- 
nity 232 
IndiQmenU 

If  a  defendant  to  an  indictment  for  an 


eAekfaea  onrfntcd  it,  ****** 
ttnwrds  plead  not  guilty  to  ae  afisi 
At  tbe  Cufteaftnk  fte  # 

Aconviaios  on  an  tiditoattcaMik 
given  in  evidence  on  an  a&oa  fiortae 
lame  alTauJt  310 

arm  feftift  UttjiAfuUAi^  if  gNRfeihttj  • 
action  for  malicJMM  piafflitin  vJ 
lie  518 

The  indictment  need  not  be  fowl  or 
profecuted  to  fuppoft  Ac  idwn     i. 

Ejrpence  alone  is  ft  good  ground  to  fin- 
port  an  action  for  mafckxis  prafaa- 
tioo  I 

Mow  an  indictment  For  a  coafjaracy  tf- 
fere  from  an  aftiew  530 

An  ind&tiwnt  mnA  be  detided  kfos* 
action  will  lie  for  preferriag  it     531 

Where  the  indictment  was  fcrfchsji 
copy  «f  M  annft  he  granted,  nude?* 
tsfport  an  action  for  mlkkm  poV 
cution  •  534 

ATtter  if  for  a  jnil3emeanor  & 

What  evidence  of  acquittal  oa  to  ta£A- 
toeat  is  necefary  in  an  aetrtafcr  ai • 
cious  profecutioa  555 

If  the  indi&ment  has  been  fovadbftbe 
grand  jory,  it  h  a  fafficieat  ja»* 
tin*  to  defendant  556 

In  what  cafes  of  iodfetroettj  8  p*r?y  b- 
tercfled  may  be  a  witnefi  711 

Infant. 

Money  paid  for  a  debt  oontiaeled  dvvg 
infancy  and  not  for  neceflaries,  haa 
recoverable  back  iaafihmjfit       o5 

In  an  action  againft  an  infant,  1  coon  is 
the  declaration  for  an  account  fitted** 
bad  137 

Infanta  oWsngimsmtyiiaysfiegaftian 
by  their  guardians  *49 

Infancy  may  begiven  10  evidence  aste 
the  general  irfuc  of  Km  Aft.      A 

To  what  demands  Wy  m&ett  aft  Wk 

What  are  neceffiuies  to  an  mfaat  a\ 
What  is  for  the  benefit  of  an  iafo'set 

tate  mall  be  deemed  nece&ry  tf» 
One  4»nnot  lend  an  infant  ajoaeyeva* 

pay  for  necefiarie*  4 

An  infant  is  not  liable  for  goodj  fnrnnV 

ed  to  him  in  the  way  of  bis  trade  & 
An  infant  not  liable  even  for  ntcdEtfA 

while  he  is  fob  pticfiati  ptrtri*  M 
May  bind  himfelf  by  a  promife  afifl  V* 

coming  of  age  * 

Ji 
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Mn  fuch  cafe  lie  muft  be  charged  on  the 
iGmpIc  contract  ib. 

5*roof  of  nonage  lies  on  die  infant     164 

-drill  undertakings  to  an  infant  for  bU  be* 
nefit  are  good  165 

*What  bonds  of  an  infant  are  void,  and 
whatg<$od  173 

How  far  infancy  is  pleadable  to  debt  for 
rent  236 

Infancy  it  a  good  plea  in  an  aQion  of  co- 
venant 309 

Under  what  circumftances  an  infant  may 
maintain  an  ejcttment  439 

ThewUlof-aniftfcftt  is  vofid unlefe  pab- 
limed  after  full  age  47c 

The  day  of  birth  4ball  be  exdufive      it. 

By  cuftom  an  infant  may  make  a  will 

ib. 

For  a  debt  contracted  during  infancy, 
one  cannot  be  a  bankrupt  562 

Infants,  in  what  cafes  they  can  be  wit- 
ndTes  726 

Ifrnkufxr. 

Ctatforas  fnch  be  a  bankrupt  548 

Has  a  lien  upon  goods  or  cattle;  left  at  his 

into  58J. 

Bot  ooly  ^ife  tbey  remain  m  his  pot- 

feilion  ib. 

'Cannot  fell' them  except  by  the  cuftom  -of 

London  or  Exeter  ib. 

Iftnfkeepers  liable  for  the  goods  ofguefts 

rntheirinns  626 

But  it  muft  be  a  common  inn  ib. 

The  perfon  whdfe  goods  are  loft  rmift  •be 

a  traveller  or  gueft*  and  received  as 

fuch  ib. 

The  loft  muft  be  occafioned  by  the  ad 

or  neglect  of  the  innkeeper  or  his  ftr- 

vants  627 

The  innkeeper  is  only  liable  for  goods  toft 

while  within  his  houfe  ib. 

Where  the  innkeeper  has  no  profit  from 

the  goeftor  his  goods,  he  is  not  liable 

a. 

It  is  no  exctrfe  for  the  innkeeper  that 
when  the  goods  were  loft  he  was  lick, 
and  of  nonfane  memory  428 

Liable  for  goods  or  chofes  in  a  ft  ion,  but 
not  perfohal  injuries  to  the  gueft       ib. 

Mailer  may  main  tarn  an  action  for  his 
goods  loft  by  a  fervant  at  an  inn      ib. 

If  an  innkeeper  refoles  to  admit  a  travel- 
ler, he  is  liabk  in  an  action  on  the 
cafe  ib. 

Inquiry. 

In  aiTumpfit  on  a  (ale  of  goods  on  a  writ 


df  inquiry,  defendant  fliafl  ttotte  -al- 
lowed to  go  into  evidence  of  fradd  in 
tile  ftle  page  fjto 

In  a  writ  of  inquiry  on  a  promuxory  note* 
what  muft  be  proved  *&. 

vWhat  damages  may  be  givefrOrt  a  preced- 
ed bill  6f  exchange  on  a  writ  tff  inqui- 
ry ib. 

In  What  cafes  Oir  a  Wit  Of  intjarry  the 
plaintiff  '(hall'  have  intereft  ib. 

What  notice  is  neceflary  of  executing  .a 
writ  of  inquiry  lb. 

How  the  notice  mould  be  171 

If  plaintiff  in  replevin  is  UOnfuited,  de- 
fendant making  a  fuggeftion  fn  nature 
of  In  avowry,  wall  have  a  writ  t>f  in- 
quiry to  afcertaia  the  rent,  damages, 
&c.  3J6 

What  in  fuch  cafe  may  be  recovered  un- 
der a  writ  of  inquiry  U. 

If  plaintiff  is  ndtofuflted  afwr  avowry,  de- 
fendant cannot  hate  a  writ  of  inquiry 

How  a  writ  of  inquiry  in  replevin  ftiall  be 
executed  3*78 

fnfofoent. 

Note  given  to  induce  a  creditor  to  fign  a 
cornpontion  deed  of  an  rhfoivent,  *is 
void  5,   97 

How  defendant  is  to  plead  a  di  (charge 
under  the  mfofveht  debtors  aft       1 66 

What  fuch  a<fb  ufo ally  enact  244 

How  they  are  to  be  con  ft  rued  24J 

What  debts  are  thereby  difcharged       ib. 

How  to  be  pleaded  to  -an  action  of  debt 

ib. 

To  what  the  certificate  is  evidence       ib. 

Injiolmnty  Fid  Bond, 
bxfuronce. 

W  hat  policies  of  in fu ranee  are  good  un- 
der ftat.  19  G.  2.  c.  37.  61 

A  certain  intereft,  though  not  veftcd  in 
poflVflion,  is  in  fur  able  ib. 

What  policies  ate  void  by  ftat.  14  G.  3. 

ib. 

Contingent  advantages  not  infurable     63 

The  policy  muft  be  on  goods  which  may 
be  lawfully  exported  or  imported       ib. 

The  policy  muft  exprefs  the  intereft  in 
direct  terms  64 

Under  me  terms  goods,  fpecie,  and  cf 
fefts,  the  party  may  recover  refpon- 
dentia  intereft  £- 

Re  affu ranee  when  lawful  ib. 

#  Status 
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Statute  forbidding  re-afftirance,  extends 
to  foreign  as  well  as  Britifh  (hip  /.   66 

Premium  on  an  illegal  infurance  not  re- 
coverable back  again 

How  policies  are  to  be  made  on  bottom- 
ry or  relpondentia  under  the  ft  at.  1 9 
G.  i.  e.  37.  6s 

How  policies  are  to  be  underwritten  for 
agents  under  flat.  2$  Geo.  3.  c.  44.  66 

What  intereft  the  infured  mud  have  at 
the  time  of  the  lofs  ib. 

The  definition  of  the  fhip  mud  be  men- 
tioned ib. 

How  the  representation  is  to  be  taken  on 
a  policy  67 

Falfe  reprefentation  mall  avoid  a  policy 

How  a  warranty  differs  from  a  reprefen- 
tation 68 

How  a  warranty  is  to  be  taken  ib. 

What  (hall  be  deemed  a  warranty       ib. 

Meaning  of  failing  with  convoy  70 

How  far  a  concealment  of  circumftancca 
(hall  avoid  a  policy  71 

What  circumftanccs  the  infured  mould 
make  known  to  the  underwriters      72 

What  the  underwriter  is  bound  to  know 

•     73 

How  far  the  courfe  of  trade  (hall  govern 
the  conftruction  of  policies  ib. 

How  far  deviation  mall  avoid  a  policy  74 

What  deviations  are  lawful  75 

LofTes  not  within  the  letter  of  the  policy 
covered  by  it,  where  the  ufage  of  trade 
allows  it  77 

Conftruclions  on  policies  ib. 

In  what  cafes  the  infured  may  abandon 

80 

At  what  time  the  lofs  mull  happen  to 
charge  the  infurer  81 

To  what  lofTes  only  he  is  liable  ib. 

What  (hall  difcharge  ihe  infurer  82 

By  what  rule  loffes  are  fettled  00  a  valued 
policy  ib. 

Where  lofTes  are  adjufted,  what  conc!u« 
five  evidence  againft  the  infurer         83 

What  is  barratry  in  the  matter  ib. 

What  is  neceflary  to  conftitute  barratry 

80 

In  what  cafes  the  premium  may  be  ap- 
portioned 84 

What  proof  of  a  lofs  is  fufficient,  and 
what  is  evidence  of  intereft  and  lofs 

'44 


Plaintiff  may  declare  for  a  total,  fatn- 

cover  for  a  partial  lofs  peg  ity 
Action  on  the.  cafe  lies  for  not  procoriflj 

an  infurance  fe 

In  what  cafes  the  merchant  flail  not  fc 

liable  ty 

How  far  one  underwriter  may  betsi- 

nets  for  another  .     70$ 

Intertjt. 
In  what  cafes  intereft  raafl  be  gira  b  da- 
mages on  a  writ  of  inquiry         170 

Inventory 
Of  an  executor  or  admiaiftraur,  bow  nr 
it  is  evidence  260 

J- 

JOINT  AND  SEVERAL. 

In  aftumpflt  againft  feveral,  a  joist  dek 
or  contrad  muft  be  proved         if 

In  the  cafe  of  a  joint  and  fcreral  note, 
payment  of  intereft  by  ose  fttllp* 
vent  the  ftatute  of  limitation  h* 
running  in  favour  of  the  other*  452 

Fid,  Partners. 

Joint  bonds,  bow  they  muft  be  feed  ifi 

If  one  only  is  fued,  be  muft  pbd  is 
abatement  A 

In  bonds  made  to  more  than  me,  sfl 
muft  join  in  the  action  147 

If  there  is  judgment  againft  two,  urioie 
dies,  plaintiff  may  have  execotw 
againft  the  other  *ty 

How  joint  and  feveral  covenant!  are » 
be  conftrued  187 

Where  joint  covenants  are  to  be  takes 
feparately  # 

In  joint  and  feveral  cofenaots,  bov  * 
breach  may  be  afKgned  *- 

In  joint  and  feveral  covenants  defea^ct 
to  one  is  a  defeasance  to  all         *• 

If  a  battery  has  been  done  by  faffA 
the  action  may  be  brought  either  j»«- 
ly  or  feverally  3*7 

Jointenants. 

Jointenants  cannot  devife  by  will  dsriig 
the  continuance  of  their  eftate    476 

Vid.  Ten**. 
Judge. 
No  action  will  lie  againft  a  judge  of  a 
court  of  record  for  any  thing  dose  is 

CXCCDU* 
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f    execution  of  bis  office,  or  for  any  roif- 
^    uke  of  judgment  page  405 

Judgment. 

A  judgment  in  one  perfonal  aft  ion  is  a 
good  bar  to  another  action  for  the 
lame  caufe  1 65 

Debt  lies  on  a  judgment  of  the  fuperior 
court  196 

But  the  judgment  muft  be  entire  and  uo- 
difcharged  ib. 

Debt  Jies  on  a  judgment  of  a  foreign 
court  1 97 

Mow  to  declare  in  debt  on  a  judgment 

214,  215 

Nul  tiel  record  is  the  proper  plea  to  debt 
on  a  judgment  236 

One  judgment  may  be  fet  off  againft  ano- 
ther 240 

Goods  feized  under  a  judgment  or  exe- 
cution, cannot  be  replevied  372 

Fid.  Replevin. 

If  a  judgment  has  been  vacated  and  re- 
ftitution  of  goods  awarded,  trefpafs 
lies  againft  the  plaintiff  in  the  action 

391 

ATtter  if  the  judgment  has  been  revei  fed 
for  error  ib. 

The  cafual  ejector  cannot  confefs  a  judg- 
ment 491 
Vid.  Error. 

Judgment  in  trover  muft  always  be  for 
damages,  598 

How  far  evidence  739 

How  given  in  evidence  ib* 

JurifdiQion. 
A  juftification  under  a  procefs  of  courts 
of  limited  jurifdictioo  fhould  (hew  the 
extent  of  their  jurifdiction  336 

Juftice  of  Peace         * 
May  plead  the  general  iffue,  and  give  the 

fpecial  matter  in  evidence  on  actions  of 

a  ffault  320 

What  tofts  they  (hall  have  if  the  plaintiff 

discontinues,  or  is  nonfuit  325 

Atfions  againft  them  muft  be  laid  in  the 

proper  county  338 

No  aclion  (hall  be  brought  againft  him 

without  notice,    and  he  nuy  tepder 

amends  ib. 

Aclion  muft  be  brought  within  fix  months 

after  the  offence  done  3  59 

How  a  conftablc  may  juftify  under  the 

warrant  of  a  juftice  of  peace         340 


How  juftice  of  peace  may  plead  tender 
of  amends  .  page  206 

Statute  only  extends  to  what  is  done  in 
execution  of  his  office  ib. 

He  is  obliged  to  (hew  the  regularity  of 
his  proceedings  ib. 

May  iffue  a  warrant  of  diftrefs  and  fell 
within  four  days,  by  flat.  27  Geo.  2. 
c.  20  394 

Shall  have  double  cofts  in  actions  of  tref- 
pafs brought  againft  him  425 

Trefpafs  on  the  cafe  will  not  lie  againft  a 
juftice  of  peace  for  committing  a  per- 
fon  to  prifon  ;  it  fhould  be  trefpafs  vi 
et  armit  330 

If  a  iuftice  of  peace  refufes  or  obftructs 
.bail,  he  is  liable  to  an  action  on  the 
cafe  6x8 

So  where  a  perfon  is  robbed  and  he  re- 
fufes to  take  his  depofitions  in  order  to 
charge  the  hundred,  he  is  in  like  man- 
ner liable  ib. 

Jnflification. 

Juftifjcation  of  a  battery  muft  be  always 
proved,  and  cannot  be  given  in  evi- 
dence on  the  general  iffue  3 1 7 

How  it  is  to  be  pleaded  ib. 

Justification  under  returnable  procefs, 
muft  fhew  that  it  was  returned       337 

What  plea  in  juftification  is  good  in  re- 
plevin 3J2 

How  a  juftification  differs  from  an  avow- 
ry ib. 

The  (heriff  may  juftify  the  taking  of  goods 
in  trefpafs,  by  (hewing  his  writ      4 1 1 

How  the  officer  muft  juftify  ib. 

Plaintiff  or  a  ({ranger  in  trefpafs  againft 
them,  muft  fhew  a  judgment  414 

Juflification  under  courts  of  inferior  ju- 
rifdiction muft  fhew  the  extent  of  cbe  * 
jurifdiction,  how  far  in  the  cafe  of  an 
officer  or  a  ft  ranger  4  2 

Juflification  by  a  bailiff  of  an  inferior 
court  for  an  amercement,  what  it  muft 
fhew  ib. 

He  who  comes  in  aid  of  a»  officer  may 
juftify  1/. 

What  are  good  judications  in  trefpafs 

4'3 
If  a  juflification  is  local,  it  fhould  tra~ 

vcrfe  the  place  laid  by  the  other  party 

4«4 
So  where  the  juflification  varies  the  man- 

ner  of  the  traverfe,  it  fhould  conclude 

with  a  traverfe  ib. 

3  H  Defendant 
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Defendant  inty  plead  two  matters  in  juf- 
tification  page  416 

K. 

v     KING. 

.  Replevin  wilJ  not  lie  againft  the  king,  nor 
for  things  taken  by  his  authority    373 

The  king's  execution  (hall  have  place  of 
a  fubjecVs,  if  his  fun  was  commenced 
any  time  preceding  the  judgment    393 

1  he  king  is  not  bound  by  any  of  the  fta- 
tutes  of  bankrupt 

L. 

LEASE. 

If  a  leafe  ts  made  by  an  attorney,  how  it 
mould  be  executed  2  S9 

The  words  conceffi  tf  demjfi  in  a  kafe, 
import  a  covenant  in  law  that  lefTor  has 
a  title  *6& 

VU.Rent. 
Leflee  for  life  or  years  may  have  trefpafs 
for  cutting  trees  growing  on  the  land * 

Id  what  cafe  leflee  for  years  is  liable  in 
trefpafs  for  cutting  trees  400 

Trefpafs  will  not  lie  if  the  trees  were 
fpoiled  by  leflee  s  cattle  &. 

Leafe  yoid  under  flat.  IcfTcc  if  evicted, 
canot  maintain  an  ejecTment  456 

Where  the  plaintiffs  title  in  ejeclment  is 
under  an  old  leafe  and  many  align- 
ments, he  need  not  prove  all  the  af- 
fignments  after  pofltflion  has  been  loog 
acquiefced  in  459 

All  leafes  at  will  are  now  confirmed  as 
from  year  to  year  460 

How  far  the  cuftom  cf  the  country  {hall 
controul  that  conflruftion  ib. 

In  fuch  leafe  fix  months  notice  to  quit 
mu(l  be  given  ib. 

And  mu(t  end  with  the  year  461 

What  form  of  notice  is  good  462 

What  ftwl)  be  a  waiver  of  notice         463 

Where  a  leafe  is  void,  nothing  implied 
(hall  give  it  confirmation  464 

Where  a  leafe  is  voidable,  what  acts /hall 
c  ntirm  or  avoid  it  46) 

•lJ.tw?nee  in  the  cafes  of  leafes  for  life 
o<  ye«rs  4^6 


Leflee  for  years  may  maintain  troves  for 
4he  timber  of  an  houfe  blown  down, 
though  it  belongs  to  him  who  has  the 
rcverfion  page  $77 

What  things  or  fixtures  may  be  removed 
by  leflee  after -the  determination  of  bis 
term  594 

Cafe  Iks  againfl  leflee  for  obftrw&iog  bin 
in  rcverfion  from  coming  on  the  bods  1 


fee  wafte 


«So 


Ledger. 


Ledger  book  of  the  ordinary,  in  wfcst 
cafes  it  is  evidence  761 

Aifumpfit  Kes  again*?  an  executor  or  ad* 
mini (Irat or  for  a  legacy,  if  be  has  af- 
fets  66 

A  legacy  left  to  a  bankrupt  after  his  cer- 
tificate figned  by  his  Creditors,  and  the 
commrlEoners,  but  before  its  allowance 
by  the  chancellor,  belongs  to  the  af 
figoees  119 

Utters. 

The  noftmafter  is  obliged  to  defiver  let- 
ters within  the  limits  of  tbe  poii-tovn 

6tj 

Poftmafters- general  are  not  earners  with- 
in the  cutlom,  fo  as  to  be  lubjeA  to 
loflVs  of  bills,  &c.  out  of  letters    624 

Levari/acta*. 
Vid.  Fu  Fa. 

Libel. 

The  rules 'as  to  flanderous  words,  ayyly 

to  Hbels  504 

What  publications  (hall  not  be  deetmd 

libels  505 

The  names  of  perfons  need  not  be  fee  o«t 

at  length  506 

How  libels  againft  the  dead  are  puB*i*- 

ed  507 

What  writings  of  public  evil  tendency 

are  actionable  50$ 

Cenfures  pafled  hyJeclaries  on  perfoosof 

their  own  feci,  not  libels  50S 

Rules  adopted  by  the  courts  in  granting 

information  -for  hbds  ^09 

It  is  effential  to  a  libel  that  it  be  pobMb- 

ed     ;.  too 

But  wriiing  a  libel  is  fufficient  c  «o 

SelKfif 
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•Selling  a  libel  in  a  fhqp  is  a  iufhcient 
.publication  page  5  10 

Mow  .a  libel  may  be- pnblifhed  ib. 

•What  is  .a  libel  Jmcfcriptis,  and  how  it 
muft  be  proved  ,511 

Vtd.  Declaration ,  Plea,  Evidence*  Slan- 
der, >Ferdi39  Judgment  and  Cop. 

liberty. 

How  the  fheriff  is  to  proceed  to  make  re- 
plevin in  a  liberty  549 

If  a  bailiff  of  a  liberty  brings  a  prifoner 
out  of  .bis  liberty,  it  is  an  efcape  ,608 

*For  an  efcape  from  a  bailiff  of  a  libeny 
the ,  (tariff  is  sot  anfwcrable  606 

lien. 

A  factor  has. a  lien  00  goods  confjgned  to 
him  for  the  balance  of  .a  general  ac- 
count 108 

J5or  rtpaiRsdooe  ,to  a  (hip  in  EngJand, 
there  is  no  Hen  again  ft  the  fhip       1 1 1 

A  factor  has  a  lien  on  goods  configned  to 
him  for  the  balance  of  a  general  ac- 
count* or  for  money  advanced  108,  382 

Manufactarers  have* only  a  Men -for  the 
!wo§k  .done ,  to  .  the .  goods  tbcAu/cJves 

.ibid. 
mBut  the  nfage  of  trade  roay,gjve  a  geoe- 
raMien  ib. 

A  pawn  gives  of  itfelf  a  lien  583 

put  not  beyond  the.  pawner's  intereft    ib. 
There  is  do  lien  on  a  (hip  for  repairs  done 
in  England  ib. 

An  innkeeper  has  a  lien  on  the  horfes  or 

foods  brought  to  his  inn  584. 

Int  he  cannot  fell.     Fid.  Innkeeper. 
Carriers  have  a  lien  on  goods  for  their 

hire  ib. 

An  attorney  has  a  lien  on  the  papers  of 

his  client  ib. 

But  a  clerk  in  court  has  not  585 

Liens  are  only  admitted  for  the  benefit  of 

trade  ib. 

Wherever  there  is  an  agreement  to  pay, 

there  is  no  lien  tb. 

Lights. 
CJafc  lies  for  obftructing  them 
Fid.  Nuifance. 

Limitation,  Jlatute  of. 

Six  years  is  the  limitation  of.  actions  of 
aaumpfit  148 


Againfl. what, demands  it  runs   fage  148 

Accounts  current  among  merchants,  bow 
far  excepted  ib. 

Jipw  far  the  rights  of  infants,  femes  co- 
vert, perfons  infane,  or  beyond  feas, 
are.faved  149 

Plaintiff  is'  not  barred  by  reafon  of  his 
own,  or  of  the  defendant's  abfence 
beyond  tfeas  149 

What  (ball  be  deemed  an  abfence. beyond 
feas  *    ib. 

,Howiaran  executor  is  bound  by  the  As- 
tute 150 

What  mall  prevent  tthe  ftatute  from  at- 
taching 1 5 1 

What  Jcind  of  .promife-  or  acknowledg- 
ment of  the  debt  (hall  prevent  the  fta* 
tote -from  .being  a  bar  ib. 

Suing  out  what  procefs  fhall  prevent  the 
ftatute  1.52 

How  the. procefs  mull  be  continued   1 54 

Plaintiff  fhall  not  be  barred  by  any  fiction 
of  reference  to  the  firft  day  of  term 

Xp  prove  the  fuing  out  of  a  writ  in  or- 
4er  to  prevent  the  ftatute  from  attach- 
ing, .the  wiit  itfelf  muft  ,be  produced 

'55 

•In  cafe  of  judgment. being  arrefted  or  re- 
verfed,  plaintiff  may  bring  a  new  ac- 
tion within  the  year  1 56 

Where  the  caufe  of  ail  ion  arifes  from  an 
executory  contract,  how  the  ftatute  is 
to  be  pleaded  ib. 

Where  money  is  to  be  recovered  back 
from  what  time  the  ftatute  begins  to 
run  157 

Twenty  years* noo- payment  of  intereft  is 
a  limitation  to  a  bond  226 

This  plea  (hould  be  taken  ftrictly  ib. 

What  fhall  prevent  the  limitation  from 
taking  place  227 

The  flat i)te  of  limitation  extends  not  to 
debt  referved  by  indenture  236 

Nor  to  debt  on  matters  of  lecord  ib. 

A  debt  barred  by  the  llatute  of  limitations 
cannot  be  ft  t  off  239 

The  ftatute  may  be  given  in  evidence  on 
nil  debet  pleaded  to  debt  for  rent     262 

Actions  of  a  (fault  mull  be  fued<  within 
four  years  319 

So    muft  actions  of  falfe  imprifonment 

'  33* 

Actions  againft  juftices  of  the  peace  and 

3  H  2  cou- 
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conftables,  muft  be  brought  within  fix 

months  after  the  ofFeoce        page  339 

Actions  of   replevin    mud  be  brought 

within  fix  years,  flat*  21  Jac.  i.  c. 

«6  353 

Anions  again  ft  officers  of  the  revenue 

muft  be  brought  within  three  months 

397 

Actions  of  trefpafs  muft  be  brought 
within  fix  years,  flat.  21  Jac.  1.  c. 
16  416 

No  entry  cart  be  made  bnt  within  twen- 
ty years,  flat.  2 1  Jac.  and  fo  no  eject- 
meat  maintained  432 

Fide  Eji  Bment. 

In  the  cafe  of  a  fine,  five  years  is  a  com- 
plete bar  ^  450 

How  the  faving  of  the  rights  of  infants, 
&c.  have  been  conftrucd  ib. 

An  aclual  entry  is  neceflary  to  prevent 
the  running  of  the  ftatute  of  limita- 
tions 45 1 

And  where  an  entry  has  beep  made,  an 
action  muft  be  commenced  within  one 
year,  (tat.  4  Ann,  c    16  ib. 

Action  for  (lander  muft  be  commenced 
within  two  years,  (tat.  2 1  Jac.  1 .  c. 
16  519 

Extends  not  xofcandal.  magnaium       ib. 

Nor  where  the  fpecial  damage  is  the  gift 
of  the  action,  nor  when  the  action  is 
for  (lander  of  title  ib. 

Debt  barred  by  the  ftatute  of  limitation 
good  to  fupport  a  commiffion  of  bank- 
rupt J63 

Actions  of  trover  muft  be  brought  with- 
in fix  years  595 

From  what  time  the  ftatute  begins  to 
fun  ib. 

In  this  plea  the  day  of  fuing^out  the  wiit 
(houid  be  (hewn  ib. 

Loan. 

If  goods  or  living  things  be  lent,  they 
muft  be  ufed  to  the  purpofe  for  which 
they  were  lent ;  or  if  lolt,  the  perfon 
(hall  be  liable 

London* 

By  the  cuftom  of  London  a  manied  wo- 
man who  trades,  is  fuable  as  a  feme 
fole  129 

A  feme  fole  can  only  fue  in  the  courts 
of  the  city  of  London,  not  in  the 
courts  above  under  cuftom  200 

She  cannot  give  a  bond  and  watrant  of 
attorney  ib. 

By  the  cuiiom,  fimple  contrail  debts  from 
2 


one  trader  to  another  rank  as  fpeciaky 

An  apprentice  may  be  affigned  in  Lorn- 
don,  but  the  affignee  cannot  maintain 
covenant  on  the  indenture  of  appren- 
ticeship 291 

Feme  covert  trading  feparately  from  her 
hufband,  by  the  cuftom  of  lamia** 
may  be  a  bankrupt  551 

London. 

Bills  and  money  embezzled  by  a  clerk 
and  paid  away  in  illegal  infaranCes  in 
the  lottery,  may  be  recovered  in  af- 
fumplir  by  the  mailer  6 

Money  paid  for  illegal  tnforanc*  in  the 
lottery,  in  what  cafes  recoverable    ib. 

If  a  lottery  office  keeper  pays  money  oa 
account  of  an  illegal  policy  in  the  lot- 
tery, he  (hall  not  be  allowed  to  reco- 
ver it  back  7 

How  a  party  mould  declare  under  the 
lottery  aft  139 

Lunatic 

Is  liable  in  trefpafs  for  injuries  to  the 
lands  or  property  of  another  399  «* 

Committee  of  a  lunatic  cannot  make 
leafes,  nor  maintain  ejectment       45S 

What  defect  of  underftaadingihatl  inca- 
pacitate a  man  from  making  a  will 

M. 
MALICIOUS  PROSECUTION 

Will  not  lie  for  a  groundleis  civil  a&ioa 

Unlefs  for  fuing  out  a  writ  without  asy 
caufe  of  aclion,  or  for  the  purpofe  oi 
holding  one  to  exceffive  bail  ib. 

Or  if  a  (hanger  fucs  out  a  writ  withoct 
the  piivity  of  the  real  creditor      516 

Malicious  profecution  lies  for  (iimg  a 
perfon  in  acouit  not  pofleffing  }jri£ 
diclion,  knowingly  af» 

But  the  court  muft  want  original  jurf* 
diction  $«$ 

So  it  will  He  if  the  action  is  brought  m 
the  proper  court  without  any  gromd, 
and  that  known  to  plainutt  himJeJt 

So  for  fuing  in  the  (ptritnal  court  with- 
out giving  the  party  notice  *$. 

Any  groundlefs  proceeding  ftiaD  be  a 
foundation  of  this  action  si. 

But  the  firft  fuit  muft  be  decided  befae 
this  action  will  lie  A 

Fer 
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it  malicioufly  pre  fern  ng  an  informa- 
jtion  or  indictment,  this  action  will  lie 

page  5*8 

IT  what  indictment  it  will  lie  ib. 

fcough  the  indictment  is  bad  or  found 
ignoramus,  the  a (51  ion  will  Jie  lb. 

t  expence  alone  will  fupport  it  ib. 

taJice  and  want  of  a  probable  caufe 
inuft   concur  to  fupport  this  action 

529 

ut  one  may  be  inferred  from  the  other 

ibid. 

f  hat  is  a  probable  caufe  is  matter  for 
the  court  to  decide  on,  not  for  the 
jury  ib. 

rUL  Con/piracy,  Declaration  %  Plea. 

0  malicious  profecution  for  an  indict- 
ment for  felony,  the  court  mull  grant 
a  copy  of  the  iodidtment,  which  mult 
be  given  in  evidence  534 

tut  where  the  indictment  was  for  a  mif- 
demeanor  it  is  not  neceflary  ib. 

Vid.  Evidence  and  Damages. 

Mandamus. 

For  what  the  court  will  grant  a  man- 
damus 661 

For  what  the  court  will  not  grant  a 
mandamus  665 

in  what  cafes  the  court  will  not  grant  a 
mandamus  in  the  firft  ioftance        696 

to  applying  for  a  mandamus  what  the 
party  muft  (hew  to  the  court,  in  order 
to  entitle  bim  669 

[o  what  cafes  the  court  will  grant  a  con- 
current mandamus  67 1 

To  whom  the  writ  is  to  be  directed    672 

What  the  body  of  the  writ  (hould  con- 
tain 674 

Of  the  fervice  of  the  mandamus       675 

Vid.  Corporation. 

Who  (hould  make  the  return  of  a  man- 
damus 681 

What  the  return  (hould  contain,  and 
what  is  a  good  one  682 

When  the  return  (hould  be  made       685 

How  to  proceed  in  cafe  of  a  falfe  return 

ibid, 

How  under  flat.  9  Ann.  20  686 

Manor. 

EjcCtment  will  lie  for  a  manor  428 

How  to  be  brought  ,   ib% 

Lord  of  a  manor  may  have  trover  for  ap 

eft  ray,  or  for  wreck  before  the  year 

and  day  expired  577 


Vid.  Cufiom. 

ManufaQurcrs. 
Have  no  lien  for  work  done,  except  on 

the  goods  tbemfelves  582 

But  the  ufage  of  trade  may  give  a  gene* 

ral  lien  ib. 

Market. 

Where  (tallage  and  pickage  are  due  in 
markets  and  fairs  389 

Trefpafs  lies  for  erecting  a  (lall  in  a  mar- 
ket without  leave  of  the  owner  of  the 
foil  ib. 

Every  (hop  in  London  is  a  market  overt 
for  the  fale  of  goods  which  are  the 
trade  of  that  (hop  594 

Vid.  Fair. 

Marriage. 
What  promifes  in  confederation  of  mar* 

riage  are  within  the  ftatute  of  frauds 

101 
Bonds  in  reilraint  of  marriage  are  void  183 
Bonds  given  to  procure  a  marriage,  or  in 

the  nature  of  marriage  brokage  bonds, 

are  void  183 

Bonds  conditioning  to  marry,  or  in  the 

disjunctive,  when  fuable  2  i  o 

What  marriages  only  are  good  under  the 

marriage  aCt,  (tat.  26  Geo.  2.  c.  33  481 
This  act  does  not  extend  to  marriages  in 

Scotland  ib. 

Nor  the  claufe  refpecting  pcrfons  under 

age  ib. 

How  far  cohabitation  is  evidence       48 1 
Sentence  of  divorce  in  a  jactitation  luit, 

concluttve  evidence  ib. 

How  far  the  claufe  refpecting  witnefles 

(hall  affect  the  marriage  482 

Vid.  Baftard. 
How   far  the  fentence  of  the  ecclefiafti- 

cal  court  is  i'ufficient  evidence  in  cafes 

of  man  i age  759 

^U^lcr  an4  Servant. 

How  far  the  matter  is  liable  for  debts 
contracted  by  his  fervant  1 1 4 

The  fervant  is  not  liable  for  debts  for 
goods  furntfhed  00  account  of  the  maf- 
ter  ib. 

The  matter  not  liable  where  he  has  given 
money  to  the  icrvant  who  has  m  if  ap- 
plied it  w  c, 

A  matter  cannot  jnftify  an  afjaujt  in  de- 
fence Of  his  iti  vant  3 1 4 

A  matter 
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A  matter  may  reafonably  correct  his  fer- 
vant or  apprentice  fagt  3  i  c 
-   Hew  a  fervant  muft  plead  to  ao  aiTauft 
hi  defence  of  hit  mailer  316 

Trover  lies  againft  the  matter  for  good* 

t  defivered  to  a  fervant  in  the  way  of  his 
trade  580 

So  it  will  lie  againft  the  fervant  bimfelf 

MJt 

The  matter  is  liable  to  an  aflkm  on  the . 
cafe  for  an  injury  done  by  his  fervant 
J  ibid. 

Cafe  lies  for  inveigling  away  the  ferrant 
Of  another  64$ 

But  the  perfon  mud  hate  notice  that  he 
was  his  fervant  '£• 

Though  the  fervant  left  his  place*  the  ac- 
tion equally  lies  &. 

A  journeyman  is  a  fervant  fo  as  to  fub- 
jecl  the  party  to  an  aclibo  ib. 

tyhere  a  fervant  is  bound  to  ferve  under 
a  penalty,  if  the  penalty  is  recovered 
no  other  action  lies  ib. 

For  any  injury  to  a  fervant  by  which  the 
matter  lofes  the  benefit  of  his  labour, 
an  a&ion  will  lie  ib. 

In  anions  againft  the  matter  for  injuries 
done  by  the  fervant,  he  is  an  inad- 
miflible  witnefs  without  a  relcafe    657 

Alitor  where  the  action  is  by  the  matter 
for  an  injury  done  to  the  lervant    650 
Mayhem.. 

What  i«  a  mayhem  3 1 2 

Mayhem  may  be  juftified  by  an  officer 

executing  the  fentence  of  a  court  mar* 

*ial  3  4 

Cannot  be  jutlified  by    a   fmall  aflault 

Under  what  circumftances   of  mayhem 

the  court  will  encreafe  the  damages 

on  a  view  3^2 

Meadow. 

Covenant  not  to  plough  meadow,  how 

to  be  conttrued  279 

How   to  ufe  the  land  in  a  aufbandlike 

manner  U. 

Merchant, 

How  far  merchants  accounts  current  are 
within  the  ftatute  of  limitations  151 
Mill. 
'  If  a  perfon  is  entitled  by  prefcription  to 
have  all  the  corn  of  a  manor  ground 
at  his  mill,  cafe  lies  for  c«irying  it 
elfc  where  646 


Bat  letting  tip  a  new  mill  or  fctalav 
another  is-  not  actionable,  thought 
draws  away  the  bufineis  of  the  old 

Mi/recital 
Of  a  ftatute,  where  it  is  tie  grand  of 

th*  a-tf  ion,  is  fatal  134 

Of  a  leaie  or  demift  is  fatal  M 

\a  covenant,  mifrecital  of  the  edateoa 

which  th*  covenant  bpbctd  a  enw 

A 

Money. 

Money  lent  and  advanced,  bowk  a  » 
be  declared  on  <34 

In  cafe  of  a  tender,  it  nmfl  be  pud  o» 
court  ]59 

In  a  general  action  of  coveaam,  wsty 
cannot  be  paid  into  court  )t0 

Kid*  Payment. 

Mortgage. 

Mortgagee  is  not  ftabk  as  afigace itet 
he  has  never  been  in  pofleffioo      u» 

Though  the  mortgagor  has  been  is  pa- 
feffion  for  twenty  years,  yet  «af  to 
mortgagee  maintain  ejeflment     435 

In  what  cafes  of  ejeclmentbytBC«>»t- 
gagee  notice  is  neceflary,  andia»b* 
notoccefTary  * 

Affignec  of  mortgagee  may  Mi** 
ejeajaent  4P 

In  ejecWnt  by  mortgagee,  the  »** 
will  ttay  proceedings  oa  W8**!* 
principal,  inrereft,  and  com        * 

Second  mortgagee  who  has  ih«  **" 
deeds,  may  maintain  cjeftmcM*** 
fir  ft  mortgagee  g  tf 

Mortgagee  who  had  never  been  ia  p* 
ftffion  cannot  be  admitted  as  a  w* 
ant  in  ejeAmcnt  .  45J 

An  old  mortgage  deed  whereoa  '&«* 
has  not  been  paid  for  twfi*?  J»* 
fhall  not  nonfuit  the  plaintiff  ■  «r* 
ment  who  claims  uader  the  ** 
gagor  w 

Vid*  Eje8ment.  .., 

If  a  trader  mortgages  his  eftflsi  iw 
the  mortgagee  luflFers  the  owW 
to  remain  in  poffeffion,  the  o»ri$# 
fhall  be  void  as  againft  crediwf    p 
Fid.  Bankrupt. 

Mortmain. 

Devifes  of  land  in  mortmain  are  torfjtf 

May  be  good  as  appointments  w*" 
ritable  ufes  -^j 
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JVbat  raftritfiens  are  nowv  put  oa  fuch 
deiifa  by  flat.  9  G*.  z.  *.     page  4277 

N. 

NAVY. 

Treafurer  of  the  navy  who  has  paid  a 
feamaa's  wages  to  a  forged  acfmihif- 
tratiow,  is  not  liable  to  pay  it  again  to 
the  real  adminiftrator  3 

Officers  in  the  army  or  navy,  not  liable 
to  an  action  fqr  removing  their  inferior 
officers  from  commands  63  5 

Nil  Debet 

May  be  pleaded  to  debt  for  rent 

Payment  of  the  Jaft   gale  of  rents   di 
charges  all  former  ones,  and  is  eyt* 
deoce  under  nil  debet  2  34 

Levied  by  diftrefs  is  alfo  goqd  evidence 
under  it  ib. 

Whcre^a  flieriff  has  levied  money  on  ajf. 
fa*  out  not  returned  the  writ,  he  may 
plead  ritt  debet  j  aluer  if  he  has  return- 
ed the  writ  237 
Nil  hahdi  ht  Tenements 

Cannot*  be  pleaded  to  debt  referved  on  a 
deed  232 

Nor  any  thing  tan tn mount  to  nil.  bob.  in 
tenem.  be  given  in  evidence  under  nil 
dtbet  233 

Cannot  be  pleaded  to  an  action  of  cove- 
nant, nor  any  thing  tantamount  to  it 

Nomine  Pan** 

A  diftrefi  for  a  nomine  pan*  cannot  be 
made  without  a  demand  350 

If  the  defendant  avows  for  a  nomine  pa- 
rt** though  the  plaintiff  be  barred,  de- 
fendant (hail  not  have  cods  and  da- 
mages 

Non  ejl  faHum. 

Under  what   circumftances   it    may  be 

pleaded  to  debt  on  a  bond  223 

May  be  pleaded  to  dtbt  for  rent      %  234 

May  be  pleaded,  to  an  action  of  covenant 

But  under  it  leffoc's  tide  cahoot  be  im- 
peached /£• 

Non  dimifit 
Cannot  be  pleaded  to.  debt  for  rent  re- 
ferved by  indenture  233 


Where  there  are  two  defendants,  and 
judgment  by  default  againft  one,  the 
plaintiff  cannot  be  nonfuited      /.  1 68 

Cods  of  a  nonfuit  recoverable  in  debt 

Fid,  Replevin  and  Avowry. 
In  replevin  there  can  be  no  judgment  ai 
in  the  cafe  of  a  nonfuit  378 

Notes. 
Fid.  Bills. 

Nudum  Pafiurn. 
Ex  nvdopado  non  oritur  adio    s  94 

What  (hall  be  deemed  nudum  paffum    9J 

•  Notke. 

Notice  to  quit  ncceflary  in  leafes  at  will 
Fid.  Leafe. 

Nuifance. 

Cafe  lies  for  darkening  and  obstructing 
the    lights    of   an   ancient  mef&age 

635 

But  the  hou/e  mu(l  be  an  ancient  one  630 

If  an  houfe  has  been  20  years  erected ♦ 
its  lights  cannot  be  obftructed  ib. 

No  contrary  prefcription  to  flop  the 
lights  is  admifRble  ib. 

Cafe  will  not  lie  for  obftrucling  a  pro(- 
pecT:  ib. 

To  obftruct  the  lights  of  houfcs  adjoin- 
ing the  ftreet  is  a  nuifance  ib. 

For  the  continuance  of  a  nuifance,  cafe 
will  lie  637 

In  what  cafes  an  action  for  a  nuifance 
will  lie  againft  lefTee  or  aflignee  where 
the  nuifance  was  before  their  time     ib. 

Either  lefTee  or  he  in  reverfion,  may  have 
an  action  for  a  nuifance  to  aa  houfe 

ib. 

For  overhanging  and  dropping  on  an 
houfe,  an  action  lies  for  the  nuifance 

it. 

So  for  infecting  it  with  bad  fmells         ib. 

Erecting  a  fmelting- houfe,  the  vapour 
pf  which  deflroys  the  grafs,  U  a  nui- 
fance to  the  land  for  which  cafe  lies 

638 
go  it  will  lie  for  fuffering  a  ditch  to  be 

foul,  that  it  overflows  his  neighbour's 

land  it. 

80  for  diverting  a  watcrcourfe  /"/•. 

Cafe  lies  againft  a  parfon  for  not  taking 
away  his  tithe.  Fid.  Tube*  639 

Where 
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Where  a  noifaoce  has  been  continued, 
the  continuance  muft  be  fpecially  de- 
clared oo  po&'fyl 

O. 


OFFICE. 

Aflumpfit  founded  on  a  contract  for  the 
•  fale  of  an  office  is  void  90 

Bonds  given  for  the  fale  of  offices  are 
▼oid  J  70 

How  far  fuch  bonds  may  be  good         to. 

Where  certain  powers  or  rights  belong 
to  an  office*  they  cannot  be  limited  or 
confined  by  the  bond  185 

If  a  perfon  entitled  to  an  office  with  fees 
and  13  difturbed  in  it,  he  may  have 
cafe  for  the  diflurbance  643 

What  he  mufl  (hew  644 

If  a  perfon  is  candidate  for  an  office,  and 
the  returning  officer  ret'ufts  him  a 
poll,  he  may  have  cafe  for  the  injury 

647 

And  he  need  not  aver  that  he  would 
have  been  clecled  lb. 

In  actions  for  diflurbance  of  an  office,  it 
is  fufficieot  to  fhew  the  value  communi- 
bus  annU  659 

Officer. 

Officers  of  the  excife  and  euftoms,  in 
what  cafes  liable  to  refund  monty 
wrongfully  paid  to  them         112,  1 28 

Officers  of  the  army  or  navy  may  juflify 
under  the  fenttnee  of  a  court  martial 
to  an  aclion  of  aiTmlt  '    314 

The  commanding  officers  in  the  army 
or  navy  may  put  any  of  their  inferior 
officers  into  confinement  335 

But  for  ufing  fuch  power  cruelly  or  op- 
prefiively,  an  action  of  falfe  imprifon- 
ment  will  lie  332 

Fid.  Navj. 

Officers  executing  the  procefs  of  courts 
which  have  no  jurifdiclioo,  are  tref- 
paflVrs  39 1 

Jitter  where  the  court  has  jurifdiclion, 
but  it  does  not  extend  to  the  perfon  or 
place  392 

If  goods  are  taken  under  an  irregular 
judgment,,  trefpafs  will  not  lie  again  ft 
the  officer,  though  it  will  again/t  the 
plaintiff  in  the  aclion  ib. 

If  a  fheiiff  '$  officer  takes  the  goods  of  a 


ftrangeria  execution  00  *ferijm 
udpafs  will  lie  againft  the  flteriff /.$s 

Fid.  Sberjf,  Exctfe,  CourU 

Trefpafs  will  not  lie  againft  a  mere  »v 
nifterial  officer  for  what  is  done  ' 
purfuance  of  his  doty  399 

In  trefpafs  againft  a  (hcrifF  or  other  rf-j 
ficer  for  taking  goods,  they  needoaJy 
fhew  their  writ  without  mewing  i 
judgment  41 1 

So  they  mufl  fhew  the  piocefi  returned, 
if  it  is  returnable  ft 

How  officers  are  to  joftify  under  nejbe 
or  final  procefs  of  inferior  courts  41a 

A  private  perfon  may  jollify  as  coning 
in  aid  of  an  officer  ib. 

Officers  of  the  army  and  navy  not  liable 
to  aclion  for  putting  their  inferior  of- 
ficers in  arreft,  where  no  malice  ap- 
pears 519 

Officers  in  the  feveral  courts  have  not  a 
right  to  turn  out  their  elects  at  pk# 
fure  without  any  fault  tk 


Overfeer. 

Promt fe  made  by  an  overfeer  of  the  poor 
for  curing  a  pauper  good  96 

Overfeers  of  the  poor  are  officers  wkb- 
in  flat.  24  G.  2.  c  44  54° 

Shall  have  double  coils  in  actions  arasft 
them  where  the  plaintiff  is  nonlsited 
or  difcontinues  3*5 

P. 

PARAPHERNALIA. 

If  the  hulband  devifes  away  the  wife's 
paraphernalia  from  hert  the  execotwi 
may  maintain  trover  for  them  agiia$ 
her  ^  <7* 

But  if  he  dies  in  t  eft  are,  or  docs  not  dn- 
pofe  of  them  by  will,  the  wife  fl»H 
nave  them  & 

Parent  and  Child. 

A  parent  may  jufttfy  an  affault  in  de- 
fence of  his  child  31$ 

Father  may  have  an  aclion  for  gcoisf 
his  daughter  with  child  04$ 

She  mull  be  at  the  time  rcfident  ia  ha 
father's  boufe  4 

But  (he  need  not  be  under  the  age  of  «« 
years  * 

Fat* 
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Fatly 


ither  cannot  have  an  action  for  the  bat- 
toy  of  bis  Ton,  by  which  he  has  loft  an 
opportunity  of  marrying  him  page  640 

Par/on* 

Parfon  may  recover  againft  his  predecef- 
for  for  dilapidations  85 

"When  a  parfon  gives  a  title  to  ordination, 
he  is  bound  to  maintain  the  perfon  to 
whom  he  gives  it  85 

Vtd.  Tithes. 
Parliament.  Vtd.  ,Ele8ion. 
Partner. 
Partner  may  accept  a  bill  on  the  joint  ac- 
count 44 
Where  a  balance  of  accounts  is  ft  ruck  on 
the  difTolution   of  a  partnerfhip,   af- 
fumpfit  will  lie  94 
What  is  neceffary  to  conftitote  a  partner- 
ship                                               11; 
There  fhould  be  a  concern  in  the  fale,  as 
well  Sfs  purchafe  of  things  bought  to- 
gether                                           1 1 6 
How  partners  mould  fue  and  be  fued 

116 
In  what  cafes  one  partner  may  be  fued 
without  the  reft,  and  in  what  cafes  he 
may  fue  117 

How  to  take  advantage  of  the  improperly 
fuing  a  partner  ib. 

Execution  may  be  fued  out  againft  one 
partner  for  a  debt  due  by  the  partner- 
ihip tb. 
If  one  partner  is  out  of  the  kingdom,  he 
need  not  be  joined  ib. 
How  partners  mould  declare  in  affumpfit 

■37 
Where  a  perfon  relies  on  the  faith  of  fe- 
deral partners,  though  one  only  is  con- 
cerned, all  (hall  be  charged  141 
A   com  million    of    bankrupt   may   ifTue 
againft  one  partner  for  a  debt  due  by 
the  partnership                                  565 
In  the  cafe  of  partners,  one  may  make 
any  difpofitioo  of  the  partner  (hip's  ef- 
fects, not  fubject  to  be  controuled  by 
the  bankruptcy  of  the  other  ib. 

Pary.  . 
No  one  can  maintain   afTumpfit  on  an 
agreement  to  which  he  is  not  a  party 

j  06 
Exception  where  the  undertaaking  is  to 


the  father  for  the  benefit  of  a  child 

page  106 

No  one  can  fue  on  an  indenture  to  which 

*  he  is  not  a  party  297 

Difference  in  the  cafe  of  a  deed-poll    ib. 

Who  fhall  be  deemed  a  party  to  a  deed, 

and  who  not  ib. 

Patron. 
Patron  of  a  living,  what  bonds  he  may 
take  not  fimoniacal  j8i 

Patent. 

Cafe  lies  for  infringing  a  patent  648 

What  the  patentee  muft  (hew  as  to  the 
fpecifi cation,  in  order  to  fupport  his 
patent  on  the  action  brought  ib. 

If  the  invention  is  new  m  England,  though 
known  before  abroad,  yet  may  the  pa- 
tent be  good  649 

Pawn  and  Pawnbrokers. 

Pawnbroker  may  be  a  bankrupt 
Pawning  is  no  fale  in  market  overt      379 
It  gives  a  lien  on  the  things  pawned,  but 

not  greater  than  the  intereft  of  the  per* 

fon  pawning  583 

Pawnee  is  not  liable  for  goods  loft  without 

any  fault  in  him  624 

J  liter  if  he  refufes  to  deliver  the  things 

when  the  money  has  been  tendered 

In  what  cafes  the  pawnee  may  ufe  the 
pawn,  and  in  what  ib* 

Payment. 

What  payments  by  or  to  a  bankrupt  are 

good  after  a  fecret  ad  of  bankruptcy 

119,  120 

How  payment  is  to  be  pleaded  in  afTump- 
fit 149 

How  defendant  is  to  pay  money  into  court 
in  an  aft'ton  of  afiumpfit  159 

How  defendant  may  pi. ad  payment  oU 
bond  before  or  after  the  day,  under 
flat.  48c  5  Ann.  22$ 

He  who  pays  money  fhall  have  a  right  to 
direct  to  what  it  fhall  be  applied      229 

Difference  in  this  refpect  between  law 
and  equity  228 

How  the  fund  out  of  which  the  payment 
is  made  fhall  direct  its  appropriation 

229 

In  covenant,  money  cannot  be  paid  into 

court  310 

*    /         Pedigree. 
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Pedigree. 
Hearfay  good  evidence  page  785 

Vid.  Hdr. 
Peer* 
"Where  the  principal  becomes  a  peer  (b 
that  he  cannot  be  funendeted  by  his 
bail,  an  exoneretur  (hall  be  entered  00 
the  bail- piece  „  195. 

Penalty* 
Where  a  covenant  is  fecured  by  a  penal- 
ty* debt  or  covenant  lies  on  it        279 
Difference  whore  the  penalty  is  as  a  com- 
penfation*  or  in  ierrorem  280 

la  debt  00  2  bond  for  performance  of 
covenants,  the  jury  (hall  aflefs  the  da- 
mages for  each  breach  ib. 
Whore  there  is  a  judgment  00  demurrer, 
how  the  judgment  (hall  be             2H 1 

Performance 

How  to  be  pleaded  in  covenant  37'a 

Perjury, 

Perfons,  convicted  of  it  cannot  be  wit- 
nefles 

Evidence  on  an  indictment  for  perjury 

768 
Pew. 

The  right  to  (it  in  a  pew  of  a  church 
arifes  either  from  prefcription  or  from 
a  facility  from  the  ordinary  643 

Cafe  lies  for  difturbing  a  perfon  fb  enti- 
tled in  the  enjoyment  of  the  pew    ib. 

How  plaintiff  muft  in  fuch  cafe  make  out 
his  title  again  ft  a  difturber  ib. 

Difference  where  the  aclion  is  againft  the 
ordinary,  and  where  again  ft  a  wrong- 
doer ib. 

Uninterrupted  poflTeffion  for  fixty  years 
does  not  give  a  title  ib. 

Place. 
J5onds  given  for  the  fale  of  a  place,  not 
recoverable  in  law  186 

Pleading, 

ifl,   Insffitmpft. 

The  plea,  in  affumpfit  fhould  anfwer  to 
the  pro  mi  ft  laid  in  the  declaration,  and 
to  every  part  of  it  146 

What  matter  mud  always  be  pleaded, 
and  what  may  be  given  in  evidence 
under  the  general  iflue  146 

Fid.  Accord^  Attachment,  Alienage,  Bank* 


njpt,  Infdnoyt,  Imfikmt9  JndfgnmU  Li- 

nutation-.  Payment^  Melamfe  amdAmmd. 
TNMt  defendant  in  ajFumpfit  cannot  plead 

non-afTumpfit  and  a  tender     page  i6t 
2dly,  In  debt. 
No  parol  averment  varying  the  condition 

of  a  bond  can  be  pleaded  in  bar     Z2L 
In  what  cafe  obligor  may  plead  that  it  was 

delivered  conditionally,  or  as  an  efcrow 

222 
Defendant  may  plead  that  the  condition  is 

illegal  223 

What  pleas  defendant  may  plead  doable , 

under  the  ftatute  233 

Fid.  Accord,  Attachment \  Entry,  Limi- 
tation, Infohent,  Nil  habwt  in  tenau. 
Non  dimi/it,  Nil  debet,  Are/  tie!  recora\ 
Riene  en  arrere,  Retainer,  Office,  &- 
of  Rehafe. 

idly,  In  covenant. 

How  performance  is  to  be  pleaded     jof 

A  covenant  in  one  indenture  cannot  be 

pleaded  in  bar  to  a  covenant  in  another 

0* 
AUtcr  where  they  are  the  fame  indenture 

ih 

What  double  pleas  under  the  fiat,  may  he 

pjeaded  309 

Fid.  Aecordi  Bamlmpt,  D&*nft,  Entry, 

Infancy,  Nil  babwt  m  temtrnu,  Tender 

and  Releafe. 
4th,  InafjauU. 
A  juftiG  cation  inaflault  ooft  always  be 

pleaded  317 

How  a  fervant  mojt  jollify  in  defence  of 

his  matter  318 

How  in  aflault  hufband  and  wife  are  to 

plead  if. 

How  a  former  recovery  of  damages  is  to 

be  pleaded  310 


ib. 


How  to  juftify  under  a  writ  to  the  fh< 

Place  cannot  be  traverfed 

Vid.  Limitation*. 

4th!y(  In  Falfe  Imprifonment* 

If  the  action  is-  brought  agamfl  an  ofk\tt 

and  another,  they  may  (ever  in  their 

defence  336 

How  to  juftify  under  proceis  of  courts  of 

inferior  jurifdiction  aft. 

How  to  juftify  under  proceis  returnable 

or  not  3J7 

The 
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The  place  not  traversable  page  337 

VuK  Limitation,  Juftice  of  Peace  ana? 
Confiabk%  Abatement. 

ift,  is  Replevin* 

Under  tin?  plea  of  non  cefiit  in  replevin, 
the  property  cannot  he  cootefted     $50 

Pica. of  uoncepit  confines  the  taking  to 
the  place  in  the  declaration  35 1 

la  pleading  prescription,  the  whole  of  it 
mud  be  fet  oat  362 

id,  In  Trefpafs. 

How  the  defendant  is  to  plead  where  the 
areipafs  is  tranfitory,  and  where  local 

410 

Where  a  perfoo  has  Jbeen  iedilbed  for  a 
trefpafs  and  confefled  it,  he  cannot 
after  plead  not  guilty  to  an  action  foe 
the  fame  offence  411 

If  defendant  has  a  good  juftification  in 
trefpafe  he  mud  plead  it*  aod  cannot 
give  it  in  evidence  on  the  general  iflue 

10 

"What  defendant  may  give  evidence  on 
not  guilty  pleaded  #i£« 

In  actions  againd  the  (aeriff  or  other  of- 
ficer who  plead  a  judification,  he  muft 
(hew  the  writ  ib. 

But  in  an  action  againd  the  plaintiff,  in 
that  action  he  mud  (hew  a  judgment  as 
well  as.  the  writ  41a 

Vtd.  Jtiflijuation^  Accord,  Refcafe,  Dif~ 
claimer,  Limitation. 

In  trefpafs  againd  feveral,  if  damages  are 
recovered  aga*nft  one,  it  may  be  plead- 
ed in  bar  to  an  action  againft  the  other 
for  the  fame  trefpafs  425 

fd,  InFjedment. 
low  ancient  demefne  is  to  be  pleaded 

454 
Entry  into  part  of  the  lands  after  iflue 

joined,  is  a  good  plea  in  ejectment  ib. 
Accord  and  fatisfaetion  is  a  good  pJea  ib. 
4th,  In  Slander, 
What  are  good  pleas  in  justification  for 

fhoderous  words  c, 1 7 

It  is  no  judification  that  defendant  heard' 

them  from  another  ib. 

The  truth  of  the  words  is  a  good  plea, 

but  mud  always  be  pleaded  518 

A  recovery  in  damages  in  a  former  action 

for  the  fame  words,   is  a  good  plea 

Sl9 

Accord  and  fatisfaetion  is  a  good  plea  ib. 


So  is  the  ftamte  of  tiautajions    page  519 

5  th,  In  Malicious  Pr+fecvtion* 

The  plea  (heuld  fhew  a  probable  caufe 

Should  (hew  the  fpecial  matter  and*  needs 
not  traverfe  the  folf*  £?  malitiofc  5  54 

6eb,  In  Trover* 

No  plea  in  trover  but  a  releafe  and  the 
general  iflue  59Z 

A  recovery  in  »  foe  mer  action  of  trovar 
or  trefpafs  is  a  good  plea  593 

Several  proas  in  justification  & 

Ttb,  J n  Cafe, 

Under  not  guilty  pleaded,  defendant  opy 
give  a  judificajion  in  evidence  ib. 

In.aclions  for  efcape,  the  marihal  or  war* 
den  mud  plead  Specially  a  recaption 
on  frefh  fliit  by  dat.  8  &  q  Jr.  3. 

And  the  fpecial  plea  mod  be  accompanied 
with  an  affidavit  that  the  efcape  waa 
without  his  knowledge,  contrivance-, 
or  coofent  fa 

Pledge. 

Money  lent  is  recoverable  in  arTumpfit, 

though  the  party  has  taken  a  pledge 

for  his  fecurity  S6 

Fid.  Replevin,  Sheriff  Pawn. 

Policy. 

Contracts  againd  the  policy  of  the  law 
cannot  be  fupported  9a 

Bonds  given  for  contracts  contrary  to 
good  policy,  are  void  18a 

Fid.  Injur ance. 
Poor. 

If  defendant  avows  for  poor  rates  and 
plaintiff  is  nonfuited,  the% defendant 
may  have  a  writ  of  enquiry  to  afcer- 
tain  the  damages  378 

For  any  irregularity  in  the  warrant,  &c. 
or  difpofition  of  the  didrefTes  for  poor 
rates,  the  officer  (hall  not  be  deemed  a 
trefpaffer,  ftat.  17  G.  2.  c.  98.         382 

Jiveria  carucmt  are  didrainabie  for  poor 
rates  fa 

Where  a  penalty  is  given  to  the  poor, 
the  inhabitants  may  be  witnetfes     7 1  % 

In  actions  for  money  mif-fpent  by  the 
churchwardens  or  overfeers  of  the 
poor,  the  parishioners  may  be  witne/Tes 

Ports 
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Ports  and  Qyayt. 
Vtd.  Toll  and  Prefcription. 


JeffiotT. 

Poflcffion  alone  gives  a  good  title  to  main- 
tain an  aflion  of  trelpafa        page  403 
For  20  years  good  in  ejectment  ib. 

Poftmager 

Muft  deliver  letters  within  the  limits  of 

the  poft-town  623 

Poftmafter  eeneral  not  liable  for  bills  or 

notes  loll  out  of  letters  put  into  the 

poft-officc  624 

Prefcription. 

Good  and  lawful  prefcription  mud  be 
[hewn  by  a  commoner  to  juftify  a  dif 
trefs  for  damage  fealaot  for  the  com- 
mon 362 

Inhabitants  as  fuch  cannot  prefcribe    ib. 

Commoner  mail  fet  out  the  whole  of  the 
prefcription  ib. 

The  whole  prefcription  as  fet  out  mud  be 
proved  ib. 

What  mall  be  deemed  the  whole  of  the 
prefcription  163 

A  copyholder  muft  prefcribe  again  ft  a 
Granger  through  the  lord,  but  again  ft 
the  lord  himfeff  by  way  of  ufage   364 

Toll-thorough  cannot  be  claimed  by  pre- 
fcription alone  366 

jt  liter  of  toll  rraverfe  ib. 

Great  ftriltnefs  is  required  in  mewing  a 
right  to  toll  by  prefcription  367 

Tolls  in  fairs  and  markets  may  be  claimed 
by  prefcription  ib. 

Such  prefcription  is  taken  ftrtclly         ib. 

How  far  toll  in  ports  and  quays  can  be 
claimed  by  prefcription  368 

Prefcription  for  toll  fhouJJ  be  for  a  fum 
certain  3^0 

Right  of  free  fifbery  may  be  claimed  by 
prefcription  388 

In  prefcribing  for  an  eafement,  how  to 
plead  655 

Prefumption. 

If  noinrereft  has  been  paid  on  a  bond  for 
20  years,  it  (hall  be  prefumed  to  be 
fctisticd  226 

What  ihall  obviate  the  prefumption      ib. 

Prifon. 
The  keeper  of  any  prifon  fhall  if  required 
give  a  true  note  in  writing,  acknow- 
ledging a  pcrfon  in  his  culled y  to  be 


fo,  if  required,  under  penalty  of  50L 
ftat.  8&  9JP.3.  e. 27  pagefrA 

Prize. 

Where  a  (hip  has  been  captured  2s  prize, 
falfe  imptifonment  wiil  not  lie  by  the 
mariners  again  ft  the  captors  33c 

Trefpafs  will  not  lie  againft  mailer  of  a 
king's  fliip  or  privateer  for  taking  a 
veffel  as  prize  which  turns  out  not  to 
be  liable  to  capture  40c 

Probate. 

Executor  may  bring  aclions  before  pro- 
bate* but  caqnot  declare  till  after  sic* 

If  the  probate  is  loft,  the  exemplification 
is  good  evidence  ik 

Where  there  are  bona  noiabtfia  id  differ- 
ent places,  how  adimoiifcarioo  is  to  be 
granted  255 

Where  bonds  are  bona  notabi&a,  asd 
where  notes  and  debts  ib. 

What  probate  is  void,  and  what  is  void* 
able  it. 

Probate,  how  far  evidence  761 

Procefs. 
If  there  is  a  ju  ft  if]  cation  under  procefs, 
it  muft  ftiew  that  it  was  returned    337 

Profert. 

Where  an  executor  or  adrainiftrator  to- 
do  rfes  a  bill  or  note,  indorfee  is  not 
called  on  for  profert  of  the  letters  of 
adminiftrarion  136 

In  declaring  on  a  bond,  profert  muft  al- 
ways be  made  207 

Within  what  time  ib. 

Where  a  deed  is  loft  by  time  and  acci- 
dent, the  plaintiff  may  declare  fpeci- 
ally  without  profert  & 

In  declaring  as  aifignee  of  the  (fcertfT,  00 
profert  of  the  affigomeot  is  occeffary 

In  declaring  on  covenant,  a  profert  is  al- 
ways neceflary  29S 

Property. 

He  who  has  a  fpecial  property  10  goods, 
may  maintain  trover  403 

A  man  may  take  his  own  goods  wherever 
he  finds  them  413 

Provi/o. 
Where  there  is  a  provifb  in  a  deed  de- 
feating a  covenant,  it  need  not  be  let 

out 
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out  in  the  declaration,  but  defendant 

be  left  to  plead  it  page  300 

jiliter,  where  it  is  an  exception  and  part 

of  the  covenant  ib. 

<± 

QUAKER. 

In  what  cafes  a  quaker's  affirmation  is 
admiifible,  and  when  not  729 

Quirt  Enjoyment, 

To  what  actions  this  covenant  extends 

273 
Id  what  cafes  againft  the  act  0/  a  Granger 

How  the  breach  to  be  affigned  ib. 

What  difturbance  is  a  breach  of  this  co- 
venant 275 
Who  are  perfons  claiming  under  others 

ib. 

$hto  Warranto* 

Fid.  Corporation. 

How  to  apply  to  the  court  of  K.  B.  for 
a  quo  warranto  697 

What  are  the  rules  laid  down  by  the  court 
in  granting  it  698 

What  are  the  fubfequent  proceedings  701 

What  cofts  are  given  id. 


RASURE 

Shall  avoid  a  deed,  in  what  cafes     224, 

25a 

Receipt. 
Receipt  not  conduit ve  evidence         755 

Receiver 
Under  the  court  of  chancery  may  give 
notice  to  a  tenant  to  quit,  and  fo  (ob- 
ject the  tenant  to  an  action  for  double 
rent  188 

Recital. 

Covenant  will  lie  on  the  recital  in  a  deed 

268 

Recogni%anee. 
Debt  lies  on  a  recognizance  made  in  pur- 
fuance  of  flat.  23  H.  6.  or  where  taken 
in  chancery  198 


If  a  recognizance  is  payable  at  feveral 
days  after  the  firft  day  of  payment 
conufee  may  have  execution  page  205 

In  declaring  on  a  recognizance,  any  vari- 
ance is  fatal  215 

How  recognizance  in  C.  B.  and  K.  B. 
differ  ib.  * 

For  recognizance  of  bail,  vid.  Bail. 

Record. 

On  what  matters  of  record  debt  lies  204 
Where  a  record  is  to  be  truly  alkdged 

How  the  declaration  is  to  conclude  on 
matters  of  record  2 1 5 

Records  conclufive  evidence  74 1 

Records  tried  only  by  themfelves        tb. 

In  what  cafe  tried  by  a  jury  ib. 

Records  given  in  evidence  by  an  exem- 
plification or  by  a  copy  742 

What  (hall  be  good  proof,  and  what  a 
failer  of  record  744 

Records  how  exemplified  745 

Different  kinds  of  exemplifications  746 
Fid.  Copy. 

Recovery, 
How  far  a  recovery  is  a  bar  in  ejectment 

486 

What  proof  required  of  the  furrender  of 

the  tenant  for  life  487 

Provifions  refpectihg  recoveries  under  flat. 

14  G.  2.  c  20  ib. 

How  given  in  evidence  735 

ReSory. 

In  an  .ejectment  for  a  rectory  what  muft 
be  proved  458 

Proof  of  payment  of  tithes  is  not  fuffi- 
cicnt  ib. 

Inftitution  is  not  fufficient  proof  of  pre- 
fentation 

Regifler. 

Regifter  of  marriages,  chriftenings*  &c. 

is  good  evidence  -764 

Regitter  of  the  navy-office  good  evidence 

766 
Releafi. 

Where  a  releafe  is  a  good  plea  in  aflump- 
fit  i67 

May  be  given  in  evidence  under  the  ge- 
neral iflue  157 
How  a  releafe  of  all  actions  (ball  operate 

246 
How 


ANtKBEJC 


How  a  felcrfe  af  adl  demands  in  acTions 

•of  debt  /qgv  246 

Itt  (be  cafe  of  joint  oonds,  a  releafe  to 

one  «  a  tttaife  to  all  244 

Covenant  not  to  fue  (hall  not  opMtitt  as 

a  teseafc  ib. 

A  releafe  mud  always  be  pleaded  ib. 
What  teicafe  to  bail  flialh  be  good  ^44 
What  releafe  fhall  discharge  a  covenant* 

and  what  not  307 

How  a  releafe  mud  be  pleaded  ib. 

At  what  time  a  covenant  may  be  relcafed 

ib. 
Releafe  fa  a  good  plea  in  trefpafs,  and 

"how  it  muff  be  pleaded  4 1 5 

In  joint  trefpaflesi  a  releafe  to  one  is  a 

releafe  to  all  ft. 

A  releafe  reftores  (he  competency  of  an 

interdfted  witnefs  Jt6 

Religion. 

How  far  religious  tenets  incapacitate  a 

witnefs  725 

How  perfons  of  different  religions  are 

fworn  ib. 

Rent 

Recoverable  in  an  action  for  ufe  and  oc- 
cupation 20 

Rent  due  to  tenant  for  life  who  dies  be- 
fore It  is  payable,  fhall  be  apportioned 
and  recoverable  by  his  executors  or 
adminiftrators  21 

The  cafe  is  the  fame  of  tenant  in  tail  22 

Rent  is  recoverable  agaitift  an  infant 
while  in  peffeffion  162 

Arrears  of  a  freehold  rent  were  not  reco- 
verable at  common  law  1 87 

How  recoverable  under  flat.  32  H.  8.  r. 

37  #• 

Rent  payable  by  tenant  for  years,  at  wiH, 
or  at  fufferance,  recoverable  by  altion 
of  debt  188 

Tenant  after  notice  to  quit  (hall  forfeit 
double  rent  ib. 

Who  may  give  notice  ib. 

How  notice  is  to  be  given  fib. 

•     On  what  holding  the  adion  may  be  main- 
tained 1.89 
Tenants  not  giving  notice  to  their  land- 
lords of  ejectments  ferved  on  them, 
forfeit  treble  rent  ib. 
How  to  declare  in  debt  for  rent         2 1 1 
The  leafe  (hou)d  be  truly  recited       £  1 2 
\\  here  debt  for  rem  mutt  be  brought    ib. 


Wktt  ^Jeas  are  good  m  dAt  lor  ve* 

Acdopmcc  *of  icnt  due  at  mister  day, 
discharges  all  prior  anrean  £34 

A  bond  given  for  rent  arrear  (hall  not  be 
deemed  a  payment  or  diicharge      23$ 

A  fortiori,  if  a  note  of  band  is  given  &. 

How  rent  /hall  be  batted  by  the  fiat,  of 
limitations  236 

Rent  referred  1>y  parol  (hall  >ra*k  as  a 
specialty  in  the  diftrifaotion  of  *ftates 
by  executors  or  adminiftxators        251 

In  debt  for  rent  and  ml  debet  pkaded, 
toft,  off  Hmkamms  and  ^ntry,  «ui 
•eviction  may  be  given  in  evidence  262 

What  worth < mall  create  ft  covenant  var 
"payment  of  rent  267 

Covenant  'for  payment  *>f  -rem  is  not  &- 
charged,  though  the  pranirfes  are 
-burnt,  and  fo  leffee  has  no  mjoiutm 
df  them  170 

"Covenant  to  pay  rent  not  dilcharged  uV 
the  premises  burned -down  275 

Nor  by  the  bankruptcy  of  the  leffee   291 

Where  covenant-  for  non-payment  of  icst 
mud  be  brought  401 

In  covenant  for  rent,  if  the  torn  is>inv 
fpertt,  .plaintiff  fhall  leeovnr  was  n* 
^really  doe  310 

Fid.  Levfi>   Jfffignet,   Bar**  md  Jim, 
Ufe  and  Oeevp&itHU 

A  releafe  re  (lores  the  competency  of  aa 
interefted  witnefs  v  716 

At  common  law,  he  who  bad  the  feaky 
could  diftrain  for  rent  355 

Difference  of  rents  fcrvice,  rents  charge, 
and  rents 'fee  I. 

All  rents  may  now  be  didraioed  for,  by 
fiat  4  Geo.  2.c.  26  356 

A  diftrefs  fhould  be  made  for  the  enure 
rent  which  was  due  0. 

That  the  plainti*'*  paid  the  ground-rent  to 
the  original  landlord  is  a  good.  replN* 
tion  374 

For  ejtclment  for  nonpayment  of  rest, 
*uid.  EjiSment. 

Acceptance  of  rent  is  not  of  itfelf  a  wai- 
ver of  the  notice  to  quit  463 

Except  under  ftat%  4  Geo.  2.  r.*8        •*. 

•Where  an  execution  goes  again  ft  a  per* 
foo,  the  landlord  fhall  be  fatisfied  a 
year's  rent  before  the  removal  of  the 
goods  off  the  prefcrittes,  fay  fVat.-9.7fca. 

Vid:  Execution,  Fieri  Farias,  ermdJberjf. 

nrlj^tfff-/. 
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Repairs. 

Where  expended  in  repairs  may  be  plead- 
ed in  bar  to  debt  for  rent        page  234 

"Covenant  to  leave  in  repair,  does  not  ex- 
"     tend  to  natural  decay  277 

7n  What  cafe  an  action  will  lie  on  it  before 
the  end  of  the  leafe,  and  in  what  cafe 
not  ib. 

To  what  things  covenant  to  repair  ex- 
tends 277 

"Extends  to  amgriee  289 

And  to  adminiftrator  ib.  ' 

Under  a  covenant  to  repair,  the  heir  may 
hate  covenant,  though  not  named  295 

*ftlay  recover  for  an  injury  in  the  time  of 
the  aficeftor  lb. 

'What  damages  mould  be  given  on  the 
covenant  to  repair  310 

Replevin. 

'Proceedings  in  replevin  are  "cither  by  writ 
or  plaint  34.6 

How  to4proeoed  by  plaint  •  tb. 

'Before  the  replevin  granted,  the  party 
muft  find  ptegii  de  rtiorno  kabendo  (if 
deprofeqvenao  347 

How  they -may  be  taken  ib. 

Cannot  be  money  or  cattle  ib. 

Sheriff  or  his  officer,  how  liable  for  tak- 
ing Hiiufficient  pledges  3 1 8 

The  fberiff  mould  take  a  bond  in  two 
fureties  on  making  replevin,  (hit.  1 
G§o*  2.  e.  19  348 

The  court  will  not  grant  an  attachment 
againft  a  ihertff  for  taking  an  infuffi- 
OMt  replevin  bond  ib. 

To  what  amount  in  fuch  cafe  (hall  be  re- 
covered againft  the  fherifF  M. 

How  to  make  replevin  within  a  liberty 

349 

How  to  proceed  by  plaint  after  replevin 

made  ib. 

How  the  proceedings  may  be  removed  by 

Wtone  or  retordari  ib. 

hat  muft  be  done  before  the  futng  out 
of  fucb  writs  tf. 

'How  the  declaration  mould  be  3  50 

'Fid.  Declaration,  Abatement*  Plea9  limi- 
tation, Juftification,  and  Avowry.  . 
If  defendant  claims  a  property  in  the 
goods,  how  the  flieraf  mad  proceed 

351 
Replevin  w}H  not  lie  for  4biogs  taken  be- 
yond fea  3,72 


Nor  for  charters,  ***  for  things  con- 
demned, -nor  againft  -the  tj^ifg,  iwr 
where  there  is  no  property     page  373 

Several  perfoas  caoaot  joia  ta  avowry 

374 

If  defendant  in  replevin  has  judgment* 

he  can  OBly  have  return  of  the  things, 

or  cattle  avowed  for  37.5 

•For  damages  and  coda  in  replevin  via. 

Cojls. 
What  the  jury  mould  find  579 

In  what  cafe  there  (hall  be  a  return  irre- 
pleviable 377 

Replication. 

The  replication  jn  trefpafs  muft  traverfe 
one  matter  in  particular  40& 

But  the  iflue  need  not  confift  of  a  fingle 
point  409  . 

Whefe  plaintiff  declares  on  his  pofTeflion, 
ft  is  fuflkient  to  'traverfe  the  defend- 
ant's title  in  his  replication  without 
fetttng  out  any  tkk  in  himfelf  ib. 

Plaintiff  in  his  replication  may  ftate  a  day 
different  from  that  laid  in  the  declare 
tion  ib. 

How  plaintiff  may  Tepiy  to  the  plea  that 
the  place  is  defendant's  freehold     4:0 

In  what  cafe  plaintiff  is  put  to  his  new 
alignment  ib. 

Re/cue. 
How  far  it  will  juftify  a  battery,  and  how 

314  • 
In  cafe  of  an  arreft  on  mefne  proeefs>  a 

refcue  (hall  excitfe  the  meriff  in  the 

cafe  of  an  efcape  610 

But  if  the  party  is  once  within  the  walls 

of  the  pnfon,  nothing  but  a  refcue  by 

the  king's  enemies,  or  fire,  fhail  ex. 

-  cufe  him  ib* 

Wherever  the  fherifF  has  time  to  prepare  . 

the  pojfe  comitatus,  he  fhall  not  be  ex- 

cufed  in  cafe  of  refcue  ib. 

In  an  action  for  a  refcue,  what  the  parry 

muft  prove-  657 

What  may  be  given  in  evidence  to  in- 

creafe  or  mitigate  the  damages       659 
Party  refcued  maybe  awitneJs  ib. 

For  refcous  of  a  difrrefs,'  treble  damages 

and  cofts  are  given  by  flat.  %W.\3  M. 

/.  1.  c.  5.  6to 

ReffonJentia. 
Refpondentk  intereft  how  tobeinfured  6; 

Retainer 


AN  INDEX 


Retainer 
May  be  given  in  evidence  on  non  affumpftt 

page  it*] 

An  executor  may  retain  either  for  a  de- 

•  mand  in  his  own  right,  or  as  a  truftee 

a48 
An  executor  defin  tort  cannot  retain  249 
No  perfon  can  retain  the  goods  of  an- 
other for  any  demand  where  there  has 
been  a  fpecial  agreement  to  pay     585 

Return* 

Fid.  Ehalon. ' 

The  fherirT  is  liable  to  an  agion  for  a 
falfe  return »  616 

Cafe  will  lie  for  making  no  return        i£. 

An  executor  may  have  cafe  for  a  falfe  re- 
turn in  Fit*  Teflator'u  ib. 

What  returns  are  void  39 1 

The  (heriff  cannot  be  called  on  to  make 
a  return  of  a  writ,  after  being  fix 
months  out  of  office  61 7 

How  the  fix  months  are  to  be  reckoned 

The  uerifF  muft  be  required  to  make  his 
return  by  rule  of  court  ib. 

In  an  action  for  a  falfe  return,  the  bailiff 
is  an  inadmiffible  witnefs  659 

Reverfion. 

Grantee  may  maintain  covenant  under 
flat.  32  H.  8.  34  293 

Reward, 

Debt  lies  againft  the  fheriff  for  the  re- 
ward givtn  byftatute  for  the  convic- , 
tion  of  coiners  203' 

The  reward  given  by  ftatute  for  appre- 
hending felons/  does  not  incapacitate 
the  perfon  entitled  from  being  a  wit- 
nefs 7i3 

Riens  en  Arriere 

Is  a  good  plea  to  debt  for  rent 


H5 


S. 


SAILORS. 

In  what  cafes  they  mail  lofe  their  wages, 
and  when  recover  them  1 1  a 

Same  cafe  of  privateers  ib. 

Fid.  Ship. 

Sale*. 

Money  paid  on  a  fale  is  recoverable  back 


again  in  aflumpfit,  if  the  tkle  of  ce 
thing  is  defective  page  11 

But  the  depofit  only  is  recoverable  wkk 
intereft,  not  damages  for  the  lofs  «f 
the  bargain  & 

But  the  goods  fold  muft  be  returned  be- 
fore the  alHon  will  lie  12 

The  contrad  of  fale  muft  be  at  an  ead 

If  the  contract  is  not  at  an  end,  bow  far 
the  party  can  recover  13 

In  declaring  on  the  warranty,  the  thkg 
need  not  be  returned  A 

If  goods  are  loft  before  delivery,  who 
(hall  bear  the  lofs  14 

What  contrails  are  good  under  the  Jta* 
tute  of  frauds  iL 

Things  which  are  befpoke  and  to  be  de- 
livered after,  require  no  earneft  or  note 
in  writing  B. 

Goods  (bid  at  auctions  are  not  within  the 
ftatute  of  frauds  j}. 

How  far  earned  binds  the  bargain       15 

Depofit  when  forfeited  16 

How  an  auctioneer  fhould  tell  if. 

In  a  writ  of  inquiry  on  the  fide  of 
fraud  on  the  (ale  is  jm 
dence  ,7o 

u  a  faclor  is  impowered  to  fell,  but  ne 
goods  are  not  delivered,  the  owner 
may  fell  them  ^% 

If  a  (heriff  takes  goods  in  execution,  he 
may  fell  them  without  a  Tnrrfttont  ex- 
ponat  after  he  goes  out  of  office    cjq 

If  ftolen  goods  are  fold,  they  flufl  he      ' 
reftored  to  the  owner  00  hit  procuring 
evidence  againft  the  felon  3. 

After  conviclion,  the  owner  may  hate 
trover  for  them  34* 

But  trover  will  not  lie  againft  tbe  perfon 
who  bought  the  ftolen  goods  but  feW 
them  to  another  before  convicKoo    £. 

Fraudulent  and  pretended  fale  todetmd 
creditors,  are  void  under  flat.  1  j  ££&. 

f '  5  54° 

All  fuch  are  void,  unlefs  podeffon  fol- 
lows the  deed  &.      I 

Except  where  the  detd  of  fab  is  only 
conditional  C4i 

Sales  or  aifigoments  of  (hips  at  fea  at e 
good  without  po/Teffioa  delivered   54a 

Pretended  fale  of  part  of  the  bankrupt's 
eftatcs,  an  s&  of  bankruptcy         $6o 

What 
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BTwt  ftulj  \#%  jogj  ftfc  j„  jtarfcot  overt 

for  what  deceit  in  (ales  of  things  9f  cej> 
tain  value  cafe  will  He  629 

lies  on  a  warranty  of  the  value  or  qua- 
Bty  «f  t*e  things  foW  *      «*. 

Th*  maAtr  U  Ua>h  on,  the.  wytamy  of 
bj*  fcrvant  630 

Haw  a  wa/r**ty  muft  be  made  & 

X?  what  cafe  an  aft  ion  will  lie  on  a  war* 
ratty  without  a  return,  or  notice      $3 1 

Cafe  will  He  for  felling  a  thing  not  the 
ft!W*DW4  ik. 

If  the  fcUe*  i»  out  of  poflUEoo,  the  ac- 
tion wjil  o*t  bo  $32 

Thfi  perfbn  laving  goods  has  a  lien  on 
(hem  (pr  fijvag 0  583 

&ir*  Facias, 

There  inuft  be  15  days  between  the  tefte 
and  the  return  of  the  fci.fa.  19,3 

Ctinnot  iflbe  againft  the  bail  till  non  ifi 
inventus  returned  to  the  ca.fa,  again  (I 
the  principal  170 

Notice  required  in  executing  a  fcirt  fieri 
writ  of  inquiry  1 70 

Pcrfons  beyond  fea,  how  far  barred  by 
the  ftatute  of  limitations  149 

To  whom  that  alaofe  of  the  ftatute  ex* 
tends  i6. 

Goods  taken  beyond  fea  cannot  bt  reple- 
vied 37a 

Services  ana*  &urtst  Vtd.  Neriot  and 
Cvflom. 

Sfcrtfary  of*  State 
Cmnot  i/Tue  general  warrants  to  (eizo  4 1 9 
May  comma  00  fufpicton,  in  what  cafes 

it. 
Sentence 
Of  the  court  of  admiralty  is  good  evi- 
dence on  a  trial  at  law  1 68 

Srvaats, 

For  non-payment  of  v  Servant's  wage*,  a 
pany  cannot  be  arretted  by  a  jultice*s 
warrant  334 

FU.  Mnpr. 

Set  off. 

If  *  perfoa  who  is  imitte^  to  retain  mo- 
ney by  way  of  fet-off,  pay  it  by  inii- 


take,  he  can  recover  it  back  by  this 
aclion  fag*  i 

la  aJTumpfit  againft  affignees  on  an  order 
for  a  dividend,  they  cannot  plead  a  fet- 
off  121 

When  a  fet-off  was  frrft  given,  and  how 
it  is  to  be  pleaded  238 

What  debt  oijly  can  be  fet-off  #• 

Jj&aif  bonds  cannot,  unlets  they  have  been 
affigned  239 

Row  notice  of  a  fet-off  fhonld  be  given 

241 

Attorney's  bill  deducted  in  cafe  of  fee  oif 
of  judgment  tb* 

flow  far  a  fet-off  is  aHowed  in  cafes  of 
bankrupts  ib9 

to  what  cafes  only  a  fet-off  is  pleadable 

Sberffi 

Rfaney  )tviqd  by  the  (heriff  on  9  fi.  fa. 
and  not  paid  oyer  to  plaintiff,  i*  reco- 
verable in.  afTumpfu  86 

fiords  limiting  the  extent  of  the  yno'er- 
foer-iff 's  office  are  «o^  1 84 

Bo#4s  to  the  (heriff  for  fees  are  void  19c 

Debt  lies  to  recover  money  which  He  has 
Jeviid^W  not  pajd  oxer  203 

Or  when  he  .has  rcturped  that  be  has 
fci?ed  goods,  wfcich  were  refcued     *£, 

So  it  lias  qgainft  the  executor  of  the  (he- 
riff ib. 

Debt  lies  againft  the  (hertff  fox  an  cfcape 

203 

«~—  lies  for  hi?  fees  2Cty. 

Sheriff's  fees  bow  to  te  levied,  ajad  on 
what  execution  ib. 

What  the  (heriff  may  plead  to  atfioas 
again  (I  him  237 

Fa^u*  imprifonment  lies  again  ft  a  (heriff 
for  not  discharging. a  dcritndant  whom 
plaintiff  had  Ordered  to  be  dtfchaiged 

333 

How  he  is  to  proceed  in  replevin  under 
the  flat,  of  MarlhUqe  2  ±6 

Is  liable  for  inefficient  pledges  in  reple- 
vin 348 

Trcipafa  lies  againft  a  (heriff  for  his  offi- 
cers taking  the  goods  of  a  it  ranger  in 
executing  a  fi  fa.  392 

Under  the  flatute  of  frauds  goods  are 
bound  from  the  delivery  of  the  writ  to 
the  (heriff  it.  " 

Statute  only  relates  to  goods  in  the  hands 
of  purehafers,  not  of  cxccOtors  $b. 
3  1  Goods 
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Goods  are  not  bound  in  the  cafe  of  a 

•   bankruptcy  •  page  392 

The  fheriff  ihall  not  be  made  a  trefpaffer 
by  relation  393 

The  ftatute  does  not  extend  to  the  king 

ib. 

But  until  the  execution  executed,  the 
owner  may  difpofc  of  his  goods  in 
market  overt  ib. 

The  fheriff  cannot  break  doors  to  execute 
a  writ  ib. 

In  an  aclion  agamfl  t  fheriff  or  his  offi- 
cers for  taking  goods  of  a  flranger, 
the  copy  of  the  jndgment  muft  be 
given  in  evidence  ib. 

Miter  where  the  aft  ion  is  by  the  defend- 
ant in  the  original  action  ib. 

The  fheriff  may  have  trefpafs  for  goods 
which  he  had  feized  under  zjS.fa. 
and  which  had  been  taken  away     403 

The  fheriff  may  juflify  in  trefpafs  by  only 

,  fhewing  his  writ  without   /hewing   a 

judgment"  411 

Sheriff  may  fell  goods  feized  without  a 
venditioni  exponas  after  he  goes  out  of 
office  JJJ.  28S 

The  fheriff  may  maintain  trover  for  goods 
feized  by  him  under  a  ji  fa.  577 

The  fheriff  undev  an  execution  cannot 
deliver  the  fpecific  goods  to  the  plain- 
tiff, but  muft  fell  them  594 

Where  the  fheriff  i$  acting  in  his  judicial 
capacity,  no  action  lies  againfl  him  ib.- 

Where  an  action  is  brought  againfl  both 
fheriffs  and  one  dies,  the  action  fur- 
vives  againil  the  other  ib. 

Actions  for  torts  may  be  brought  either 
againfl  the  fheriff  or  his  officers,  but 
for  neglect  of  duty  againfl  the  fheriff 
only  595 

Fid.  Efcapty  Return  %  Execution, 

•How  far  flit riils  are  liable  in  cafe  of 
efcapes     *  606 

For  an  efcape  out  of  either  of  the  coun- 
ters, the  action  fhail  be  brought  againfl 
both  the  flie riffs  610 

The  fheriff  may  have  an  action  againfl 
the  pcrfon  efcaping,  though  he  himtelf 
has  not  been  fued  6 1 2 

Is  liable  to  an  action  on  the  cafe  for 
removing  goods  under  an  execution 
without  paying  the  landlord  a  year's 
rent  613 

So  he  is  in  like  manner  .liable  for  execut- 

-  ing  the  writ  firfl  which  has  bccn.lafl 
delivered  to  hint  »       614 


Sheriff  is  liable  to  an  aSibir  in  theafc 

of  a  falfe  .return  . 
Fid.  Return. 

Ship. 
If  a  fhip  has  been  repaired,  bot  is  bent 

in  dock,  affumpGt  lies  for  the  repuo 

page* 
In  what  extent  the  matter  of  a  fhip  m»* 

bind  his  owners  1  ■• 

How  far  the  owners  are  liable  under  fbz. 

7  G.  2  * 

There  is  no  lien  againfl  the  body  of  a 

fhip  for  repairs  done  in  EmgUnd     1 1  f 
A  perfon  who  repairs  a  (hip  nay  foe  eraser 

mailer  or  owners  m 

In  what  cafe  the  matter  fliaJ]  not  be  liabk 

til 
What  ownerfhip  (bail  fubject  the  pan? 

How  far  a  mortgagee  is  confidered  « 
owner  A 

How  failors  wages  are  to  be  regulated  If 
the  (hip's  earnings  113 

Sales  or  alignments  of  (hips  at  fea  ire 
good  without  pofTeffioo  delivered   $41 

The  aflignment  of  /hips  at  fea  is  good 
within  the  flat.  21  Jac.  1.  in  the  cafe 
of  bankruptcy  is  not  void,  as  agaToi! 
creditors  565 

There  is  no  lien  againfl  a  fhip  for  repairs 
done  to  her  in  England  in,  585 

Neither » has  the  maf I er  any  lien  on  her 
for  money  expended,  or  for  wages  ia» 

If  one  of  the  owners  of  a  fhip  fends  bcr 
on  her  voyage  without  confent  of  t«* 
others,  he  is  liable  if  (he  is  \o'\    5^ 

Ships  owners  are  only  liable  for  ihekft 
of  gold,  diamonds,  Src.  ro  the  vtfce 
of  the  fhip  and  cargo,  (tat.  7  Ge%  1 
<:.  15.  624 

Though  a  fhip  is  hired  our,  the  omnei  is 
flill  liable 

Simony. 

Bonds  given  on  a  flrooniacal  agreeiaei* 


are  void 

What  is  fimony,  and  what  not 
What  bonds  are  not  fjmoniacal 


ifo 


Slander. 
Different  kinds  of  (lander  rf 

What  words  are  of  themfehres  a&iojubet 

ik 

The  words  mud  charge  fome  fad  cca- 

emted  & 

He* 
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How  far  adjective  words  ace  actionable 

page  497 

Words  charging  a  man  with  any  thing 
that  may  fubject  htm  to  profecutiori, 
are  actionable  ib. 

Words  charging  a  fad  which  could  not 
happen,  are  not  actionable  49S 

What  words  operating  to  exclude  a  man 
from  fociety  are  actionable  ib. 

Words  injurious  and  applicable  to  a  roan 
in  his  trade  or  profeiEon,  are  action- 
able ib. 

What  words  fpoken  in  derogation  of  a 
man  in  office  are  actionable  499 

Words  are  actionable  when  fo  applied 
which  would  not  be  fo  in  the  cafe  of  a 
common  perfon  ib. 

Bat  words  of  opinion  are  not  actionable 

500 

DMference  where  words  are  applied  to  a 
perfon  in  an  office  of  profit  or  of  cre- 
dit only  ib. 
'How  fcandalum  magnatum  is  punifbable 

ib. 

What  words  injuring  a  man  in  his  pre- 
ferment or  inheritance  are  actionable 

.■'■'..  *CI 

WTiat  words  inducing  lots  of  trade  or  bu- 

Gnefs  are  actionable  ib. 

How  far  a  colloquium  mud  appear       502 

How  words-  caufing  a  lofs  of  marriage 
are  actionable  #. 

How  words  xraufing  a  k/s  of  fervice     ik. 

Words  actionable  may  not  be  fo,  if  fpo- 
ken in  ffiendftiip  503 
'  Or  if  fpoken  in  confidence  ib. 

For  words  ti fed  in  the  cotirfe  of  legal 
proceedings,  no  action  wHl  lie  ib. 

Aiiitr  if  crimes  are  charged  not  cogniz- 
able in  the  court  applied  ib. 

A  joint  action  for  words  will  not  lie     ib. 

Vid.   Libel. 

AH  the  words  of  a  fenteoce  muft  beta- 
ken together  511 
"  The  meaning  is  not  liable  to  be  ftrajned 

The  words  muft  be  a  charge  of  flander- 

ous  nature  512 

The  perfon  flandered  muft  be    certain 

ibid. 
*  yid*    Declaration,  Plea,  Verditl,  Co/is, 
and  Evidence. 

Smuggling. 

Id  what  cafes  contracts  arifing  from 
fmuggling  can  be  fupportcd  91 


-.    Fid.   Excife. 
A  perfon  who  dealt  only  in  fmuggling 
goods  may  be  a  bankrupt        page  547 

Society. 

Trover  will  not  lie  againft  one  member 

of  an  amicable  fociety  by  anorher  for 

•taking  the  box  containing  the  fubferip- 

tions  586 

Solvit  ad  Diem, 

How  to  be  pleaded 

Specialty, 

Aflumpfit  wiH  not  lie  when  the  debt  is 
due  by  fpecialty  96 

But  it  may  on  a  promife  to  pay  the  con- 
tents of  a  bond  to  an  affignee  ib. 

In  the  declaration  in  aflumpfit,  it  fhould 
appear  that  the  debt  was  not  due  by 
fpecialty  1 34 

Stable- Keeper. 
Livery  (table- keepers   cannot  detain   a 
horfe  for  his  keep  as  inn-keepers     5^4 

Stage- Coach. 

The  owner  not  a  carrier  within  the  cuf- 
tom:  .        62a 

Not  anfwerable  for  things  above  5].  va- 
lue, when  422 

Stamps. 

Each  inftrument  given  in  evidence  muft 
be  (lamped  776 

If  the  amount  of  the  duty  is  paid,  it  is 
fufficient  777 

Though  parol  evidence  be  fufficient,  yet 
if  the  fame  evidence  is  offered  in  writ- 
ing, it  muft  Be   (lamped  -  *  ib. 

Stampt  papers  cannot  be  ufed  again       ib.  ■ 

How  far  couie's  of  legal  proceedings 
(hould  be  ftamped  7/3 

Statute  Merc&ant,  or  Staple.  '     " 
Debt  lies  on  a  ftaiute  merchant  or  ftapJe 

Sheriff's  fees  are  not  due  on  executing  a 
ftatute  merchant  or  ftapie  29$ 

Tenant  by" ftatute  merchant  or  ftaple,  may 
maintain  covenant 

What  ftatutes  are  public  and  what  pri- 
vate 732 

How  differently  taken  notice  of  by  the 
court  ^  733 

How  far  a  provifo  ia  a  ftatute  is  to  be  ta- 
ken notice  of  734 
3  I*                        Title 
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Title  of  a  ftatute  no  part  of  the  law  z\  Jac.  i.  c.  16.        frge  ^tB,  %iz  8fl 

page  755  21  Jac.  i.  t.  16.  231,  546,  jtif 

GtntnA  alls  of  parlialhetft  how  gittti  in  21  jW-  x.  c.  12.  416 

evidence                                         749  •»  J"r-  '  *•  ,2'  5*5 

How  private  ads  ■  .    J  33* 

.               ^  ,  a  1  Jac.  u  e.  16.  4W 

SloUOa  quoUd.                              J  yj* 

SMrf.  b/  *^.  s.  *.  a.                     347  « J# 

«- •       379  21  y<*.  1  *  16.  4*3 

■  ■  ■       '■"  ' ,»ma      ■           ^54  13  &  14  Gir.  2.  r.  II.  3$S 

■                      c.  46  -'    ■     ■          .       654  t^  fc  I7  Ajr.  2.  *.  fi.  491 

Statute  of  Marlbridge              346  &  349  *iy  C«r-  a.  *.  7.  377 

a  AfrA.  2.                                        *34  2a  t$  23  Cor.  a.  «.  <*•  4*1 

4  ,EVw.  4.  c.  6.  *44  *  ■■  2  *%  aS.  jy> 
17  Ed.  2.  r.  9.  196  2a  fc  2,3  dr.  c.  9.  3*4 
25  £</«/.  3.  *.  «.                            43*9  «                      ■      ■     c*  re.  » 

5  //*»    4.  *.   20.                                333  %pCar%  2.*.$.  H 
23  Hen.  6.  r.   10.                              1  go  _____ __— _  99 

4  JV>/f,  7.  I.  21.  486  a£  Car  i.e.  3.  $67*477 

11  Hen   7.  *.  ao«                             43*  ■     »■         2.  g.  ty.  375 


14  //<•».  8                                      33*  $  W  4  #1  &*  M.  c  14.                    H7 

21  Hen.  8   r.  11.                             439  3  &  4  /P  Jf  r.  1 1.                           7* 

23  Jfan  8.  '.6.                              *9°  4  &  5  #V  W  M.  c  23.                   4*5 

27  Hen.  8.  *.  k*                             43 f  7  k  *Wm.  ye.  7.                            4J9 

32  Hen.  8.  r.  28.                           *96  8  &  9  IF«.  3.  c.  1 1.  425,  378,  597i  495 

32  #>«.  8.  c.  34.                           *93  *i*  3*° 

32  /&*.  6.  *.  yj.                         tS7  8  &  9  «T«.  3.*.  27.        608,  612,  *f4 

-^13-    85*299  %V9tr.&  M.cio.                    3*4 

*.  19-        375  9  w  10  ip.&t  m.  c.3.               ♦* 

*.  17.  49»  5° 


32  /&».  8.  c.  1. 

19c 
418 


r.  7.  x4"  3&4  i#««.  r.  9.  22, 41,  S3 

c.  28.  431  4  W  5  ^n«,<.  16.    150,   191*  22J,  *64 

c.  36.  486  4  ^W».  ,,  1$.  457 

'-  37-  SS8  5  *fnii.  *.  9.  374 

33  Hen.  8.  *.  $9.  3^3  7  ^/f».  1. 12.  >to 

34  &  35  /^f/i.  8.  c*  4.  5 S*  ■    ■  '     •»  <.  5.             419 
i4iW,»to.  12.  4**>  «^*«.<.9w  395 

J  &  6  A/w.  B.  tf.  16.  179                 ■    ■' e.  17.    613,  564 

13  ETt%.  c.  '5.  541  tJnn.  14.  •* 
•"''    ■ '.  7-    43 !  *154S  9  ^».^ 44,  i^»  90^  179 

"     "      ■>      tf-  1  *•  3°^»  3b7»  3^9  9  jinn.  c.  20.  686 

43  EB%.  c.  4.  19®  9  j#m.  ^  25.  39° 

■           -^    ■    »g*  6»  421  %D  i#«ii  t.  25,  79 

29  £/r«.  r.  4.  204  12  ^m.  f.  16.  175 

31.  £/.  f.  6.  »*o  3  C^  |..c.  ,j.  39S 

43  £/.  tf.  6.  ^7«  *  Giro.  1.  f.  21.  .  397 

I  Jax.  i.  *.  15.  55*>  557  WfifcU  »•  *• 


I  J*c.   1.  ^.  15.                    331  &   u,9  11  G«.  i.e.  4.  663 

3  5^^  f.  f«  ^«  ^  i2  ^*  •'*  ^  *^-  ^' 

4  Jac.  1.  r,  3.  42l5  12  G^o.  1.  ^  2^.  1*9 

<7  Jlltf.   1.*.    3-  &  l^l,M2.  2jS 

^  7«T!  1.  f.  5-  3Z°  2  Ceo.  2.  '.  23.  t 

-*■   ■"    !'■»   n     "    '  ■ "'  3*5  4  G^o.  2.  r.  2.  4*9 

fiw.  i.  e    12.  '4*  4  Geo.  2.  £.  28.  ifcJ 


7.  7^.  i.  tf    12-  *+«     4  ueo.  i.e.  20.  ■•w 

4.  %r.  Ji.  'r.  ^3.  648  *  6*, 


1 


OF  THE  PftfMGVAl  MATTERS. 


4  ftu*  %.  a  a?.  **v  17,  J47 

■»«■  ""■*  €.  4,  4j|9 

5  (?».  3.  C.  30.  591,   561 

5  G#*.  2.  c.  30.  158 

1IO 
238 

7.'* 

34*  3*©t  J?  1,  44J 

188 

o      *87 

3«2,  397 
05»  izo 

6a,  65 

«3 

340 

617 

10 


7  C«.  a*  *.  15. 

8  Geo.  a.  *.  4. 
8  Geo.  2.  r„  16. 

?Qeo.  2.  r.  36. 
I  Cfo.  2.  r.  19. 
1 1  Geo*  9.  e.  10. 

>4  &9.  2.  *.  20. 

1 7  <?*.  2.  38. 
19  G».  2.  r.  2. 
19  ft*.  2.  *.  37. 


<-34- 


•9  Geo.  c.  34. 
a  1  Gm.  2.  c.  37. 
2,*  Geo.  2.  tf.40. 
^4  fita.  2.  £.40. 


~_ *44.  . 

^4  .&*.  a.  &  24. 
*5  6w.  2.  f .  6. 
ao  Ofo.  2.  r.  3. 

26  C«u  2.  t.  33, 

27  600.  to. 

4  Gttufr  4,  &. 
A  2  Geo  y  *.$$. 
X4GC0.  3.  ^.4J8# 

15  Gto.  3.  c.  51. 

17  &».  3.  f.  26. 


17  (?*••  3.  c.  30. 


-  f.  46. 


*8»  33 
139 

712 
700 


j  9  Geo.  3*  r.  44. 
25  Geo.  3.  tf.44. 
27  tk*.  3.  r.29. 
32  Geo.  3.  c.  58. 

JF  a  ftatute  is  the  ground  of  in  a&iuo, 
and  >is  mifrecxttd,  it  is  Fatal  1 34 

Stock-jobbing  transitions,  in  What  cafe 
money  recoverable   .  tf 

Stock  in  airy  of  the^pttblrt  "funds  it  not 
recorerable  in  an  action  For  money  had 
and  received  99 

Bands  .given  for  differences  of  fh>tfk,  in 
what  cafes  good  t8€ 


Surety. 
Deb  lie*  fgaiaft  a  fo#y  «  *  b*l-boai 

AtfglSM, 

IF  a  furgeon  or  apothecary  undertakes  2 
euro  and  tjbe  parry  fuffers  in;hisheaty 
l>y  his  neolea,  cafe  will  lie  For  if   601 

What  lhall^e  deemed  to.be  ne^left     ib. 


4* 

39P 

473 

394 

S61 

6 

17&64 

x* 

•2 


Surrender. 

How  it  #»)!  dttchafgt  the  bell  194 

When  it  muft  be  made  tb* 

owrtwy* 

Survey  oF  the&iRg'a  porta  if  good  evi- 

*  dence  764 

Survey  from  the  firft  4rniu  office  good 

evidence  76S 

T. 

XAX. 

Covenant  to  pay  taxes,  bow  Far  the lanbV 
tax  is  within  it  27$ 

A  wager  on  the  amount  x>F  the  jaxes  not 
recoverable  iS 

An  imprifopment  cannot  be  ju'rtifijKljj.nfler 
the  general  printed  warrant  J  34 

Tenants. 

Tenants  holding  over  after  notice  to  quit 
Forfeit  double  rent  '  273 

What  Aotice  is  good  i&[ 

Teojmtin>commoQ  AooM  join  £n 'Cove- 
nant 297 
VU.&mt. 

Tenants  ptr  outer  vie  and  for  life,  may 
diftrmin  underftat.  $2  ft.  $.  e  37     359  „ 

Tenants  in  commpn  mould  not  join  in  an 
avowry  37$ 

Tenants  'by  aiftom  tnay  have  their  way- 
going  crops,  and  leave  them  .on  tip 
premiles  flfe 

Tenants  fur  outer  vie. holding  pver  after 

the 
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the  determination  of  their  eftates,  tre 
trefpafters  page  399 

Tenants  in  common  (hould  join  in  adion 
of  trefpafs  for  injuries  which  concern 
their  lands  held  m  common  404 

The  poflcffioo  of  one  joint-tenant  (hall 
prevent  the  ftatute  from  running  to  bar 
the  reft  434 

One  tenant  in  common  mud  make  an 
actual  oufter,  or  he  cannot  have  eject- 
ment againft  the  other  ib . 

What  ft,  .'.II  be  deemed  an  actual  oufter  ib. 

Iu  ejectments  by  tenants  in  common,  an 
entry  by  one  is  good  for  all  ib. 

Tenants  in  common  cannot  join  in  a  leafe 
to  bring  ejeclment  448 

There  muft  be  a  diftinct count  on  the de- 
raife  of  each  449 

But  joint  tenants  may  join  ib. 

1b  ejeclment  by  one  tenant  in  common 
againft  another,  confeffiqn.of  leafe, 
entry,  and  oufter  is  fufficient         451 

Fid:  Leafe. 
One  tenant  in  common  may  have  trefpafs 
againft  the  other  for  the  mefne  profits 

495 

One  tenant  in  common,  joint-tenant,  or 
parcener,  cannot  have  trover  againft 
ni«  companion  .586 

Except  one  deflroys  the  thing  held  in 
common  5%6 

Tenant  may  at  the  expiration  of  his  kafe 
carry  away  things  fixed  there  for  the 
benefit  of  his  trade,  as  blocks,  vats, 
&c.  (b  marble  chimney-pieces,  &c.  594 

Tenants  in  common  mould  join  for  a 
nuifance  done  to  thefr  land 

Tender 

Muft  always  be  fo  pleaded  in  aftbmput, 
where  the  party  admits  the  money  to 
be  due  159 

Where  it  can  he  pleaded  after  an  impar- 
lance #. 

When  tout  temps  prift  is  neceflary  to  be 
pleaded  160 

In  what  manner  a  tender  is  to  be  pleaded 
where  the  parties  meet,  and.  where  net 

ib. 

What  is  a  good  tender  ib. 

Tender  and  refufaj  cannot  be  pleaded  to 
a  bond  under  flat]  4  Ic  5  Ann.        225 


Tender  and  refuial,  how  to  be  pleaded 
in  covenant  page  31! 

Vid.  Homey. 

How  far  pleadable  in  replevin  373  ' 

Terrier. 

An  old  terrier  is  good  evidence  of  a 
boundary  .in  ejectment  .    ,  48S 

A  terrier  of  glebe  is  only  good  evidence 
when  figned  by  the  parfba  and  chorea-, 
wardens  ib. 

In  what  cafe  it  is  not  good  evidence    766 

Tula. 

The  value  of  a  mafquerade  or  other  tic* 
ket  recoverable  in  afTumpfit  84 

Tubes. 

Covenant  on  a  leafe  of  tithes  extends  to 

aflignees 
Ejectment  lies  for  tithes  '  428 

In  ejectment  lor  them   the  declaration 

mould  ftate  the  nature  of  them,  as 

hay,  &c.  44! 

So  it  (hould  ftate  the  demile  to  haveners 

by  deed  ib. 

Cafe  lies  againft  a  parfbn  or  impropriator 

for  not  taking  away  his  tithes        638 
But  the*  tithes  rooft  be  fct  out  639 

Notice  of  the  fetting  out  of  the  tithes, 

in  what  cafts  necefTary  ik 

Toll. 

How  toll-thorough  and  toll-traverie  dif- 
fer 366 

Tojl-thorough  muft  be  claimed  under  a 
good  confidcration  ib. 

And  all  matters  muft  be  (hewn  s>. 

Tolls  in  fairs  and  markets,  how  granted 

May  be  claimed  by  prefcription  it. 

How  far  a  grant  of  a  fair  or  market  ma& 

give  the  right  of  toll  «r. 

The  claim  is  to  be  taken  ftrictly  •*• 

How  far  tenants  in  ancient  demefne  are 

excufed  36S 

How  tolls  for  landing  at  ports  or  qwts 

are  to  be  claimed  -  3^ 

Such  toll  may  be  claimed  by  prefcriftfea 

Viet 
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fit  of  the  port  Is  nceefary     page  369 
e  toll  claimed  mud  be  a  faro  certain 
t  juftificatton  of  a  fciziag  for  toll, 
1    what  the  party  {hould  (hew  tf . 

e 

;  Trades. 

Contra&s  by  an  infant  for  goods  to  carry 

on  trade  are  void  162 

Bonds  in  reftraint  of  trade  generally  are 

void  ,183 

What  bonds  may  be  good  if. 

Lien*  npon  goods  are  confined  to  cafes 

for  the  benefit  of  trade  ib. 

Fid.  Majer  and  Servant. 

Trejpa/s. 

Every  entry  on  the  land  of  another  is  a 
trefpafs  .    380 

Tb  what  cafes  it  is  excufable  ib. 

Where  the  entry  is  lawful,  a  fubfequent 
abafe  ihail  make  a  man  trefpaffer  ab 
initio  381 


Fid.  Game. 

Trefpafs  will  not  lie  againft  a  mere  mi- 
nifterial  officer  for.  what  is  done  in 
purfuance  of  his  duty  page  399 

Trefpais  will  not  lie  for  taking  an  excef- 
•    fivediftrefs  400 

Trefpafs  will  not  lie  for  driving  a  diC 
trefs  out  of  the  county,  or  impound- 
ing it  in  different  places  ib. 
In  what  cafe  trefpafs  lies  againft  lefTee  for 
cutting  trees  ib. 
Trefpafs  will  not  lie  for  going  on  the 

-  lands  adjoining  to  highways  if  they 
are  impalpable         *  401 

jf liter  of  a  private  way  ib. 

Trefpafs  will  not  lie  for  taking  an  eftray 

Ncr  for  taking  a  (hip  and  goods  as  prize 

ib. 

Trefpafs  is  a  local  action,  and  cannot  be 

maintained  for  breaking  and  entering 

-  an  houfe  in  a  foreign  country  402 
An  intereft  in  the  foil  is  not  necefTary  to 

maintain  trefpafs  ib. 

Pofleffion  is  fufficient  403 

A  fpecial  property  is  alfo  fufficient        ib9 
Churchwardens    may  have  trefpafs   for 

taking  the  goods  of  the  church        ib. 
In  what  cafes  of  trefpafs  baron  and  feme 

fhould  join  404 

Tenants  in  common  fhould  join  ib* 

Before  entry  and  pofTeffion,  trefpafs  can- 

not  be  maintained  tb. 

Fid.  Declaration*  and  for  trefpafs  on  the 

c  tfe,  <vid.  Cafe. 
In  trefpafs  for  the  mefne  profits  in  ejetf- 

mem,  how  much  pJainiiff  may  recover 

Either  the  nominal  plaintiff  or  real  Jei- 
fee  in  ejectment  may  have  trefpafs  for 
the  mefne  profits  aq* 

When  the  action  is  brought  againft  the 
tenant  in  poffdlion,  what  mull  be 
proved  fa 

Money  in  fuch  cafe  cannot  be  paid  into 
court  495 

Trover, 
^maTkets'3  ^  ^^ ■*"*  "***£     Trovcr  ,ics  totry  lhe  vaUdityoffales438 

Fid.  Fain  and  Markets.  PM.  Sake. 

■                                                .    ,  Trover  lies  to  recover  inftruments'con- 

How  far  trefpafs  lies  for  hunting  and  veying  4  chofc  in  atf  ion                  r±2 

purfuinggame           *                    390  pjf-t 


Vid.  Diftrefs. 

Trefpafs  muft  be  voluntary,  '  and  with 
fome  degree  of  fault  383 

Miftake  (hall  not  excufe  a  trefpafs        ib. 

LefTee  for  life  or  years  may  have  trefpafs 
for  cutting  trees  on  the  land  384 

Trefpafs  will  lie  for  taking  the  emble- 
ments where  the  party  is  not  entitled 
to  them  386 

Fid.  Leafe  and  Emblements. 

Trefpafs  lies  for  things  damage  feafant  ib. 

How  far  taking  the  things  damage  feaf- 
ant fhall  di (charge  the  action  387 

Trefpafs  lies  for  fifhing  in  the  fifhery  of 
another  ib. 


Fid.  Ftjbery. 
Trefpafs  lies  for  toll 

Fid.  ToU. 
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Fofleffion  alone  gives  *  good  title  io 

www  ffe  f  75 

Buttbea&ion  may  he  jzusittatoea  with- 
out pofleffion  576 

1)731  got  lie  where  there  has  been  an  ex- 
change  and  pofTeffion  delivered         ib* 

Trover  will  He  oa  a$ecial  property  $57 

Any  perfoo  who  U  in  pofleuoo  of  the 
goods  of  another  is  liable  to  trover, 
except  in  cafe  of  a  file  in  market  overt 
or  other  fair  transfer  579 

What  (had  he  deemed  Inch  (air  transfer 

si. 

Where  the  taking  has  been  tortious,  it  is 
not  neceflary  to  (hew  in  evidence  an 
•ftual  converfion  to  parry's  own  ufc 

480 

Where  the  taking  has  not  been  tortious, 
an  actual  conversion  muft  be  proved  ib. 

Trover  lies  for  the  partial  ufer  or  con* 
vovfioo  ef  another's  goods  581 

Where  the  Jaw  gives  a  lien,  trover  will 
not  lie 

Vid.LUn. 

Trover  will  lie  for  goods  delivered  to  a 
fervant      ^  *  382 

One  tenant  in  common,  jointenant,  or 
parcener,  cannot  have  trover  again  ft 
the  others  580" 

Trover  will  not  lie  againft  executors  or 
adminiftrators  for  a  converfion  in  tet 
tator's  life-time  587 

Will  lie  againft  baron  and  feme  ib. 

Tid.  declaration  an  J  Pita, 

In  what  cafes  an  a&ual  converfion  muft 
be  proved  589 

In  what  cafes  of  trover  things  may  be 
brought  into  court  J96 

The  judgment  in  trover  muft  be  always 
for  damages  ib 

Trufls. 

That  a  bond  has  been  given  in  truft  is 
now  pleadable  in  debt  on  a  bond     222 

Where  an  injury  has  arifen  from  a  breach 
of  truft,  cafe  lies  for  it  650 

Truflce. 

Truftees  holding  over  tfter  the  determi- 
nation of  their  interefts,  are  trefpafters 

399 

Ttj  cjcclroent  by  teflw  ft*  tmfu  what  is 

proof  of  poflcffion  433 


Tfn&ott  in  a 

snake  a*  entry  *o  Avoid  a  fine  f.  4s) 
Cejtm  que  truft  will  not  be  adanneda 

4efeodiaeje6)ment|  «farof  adeiia* 

in  truft  45} 

A  naked  truft  wall  oot  exclude  a 

a  witnefs  704 

U. 


USE  AND  OCCUPATION. 


Rent,  how  voooverabk  ist  smodtisnaw 
ufe  and  ocenpatsom  so 

A  proportionable  part  of  that  due  tote* 
nanc  for  fife  «  recoverable  « 

Tenant  at  will  who  demife*  so  another, 
may  have  ajdapfit  for  ofc  and  *co> 
patiott  A 

To  this  action  the  defendant  caawst  Ja 
up  a  title  atawotnor  Ik 

To  ****ionibrtifcsjft4*eeofstai*e*> 
hahuk  intemmeuHsu  *bad  flea    i6j 

UJmy. 

Bill  of  exchai^gpraibrttfisTiaHs«oe» 
fideration,  void  27 

Bonds  vboU oonrfdeiawiog  is  oJarJoniare 
void  17$ 

What  agreements  arcufiuioos  376 

What  are  not  ufurious  177 

Fid.  Bend,  A*nm%. 

Mow  far  the  borrower  of  money  sfinv 
.  oufly  lent  may  be  a  witnefs  714 

V. 


VENUE. 

The  court  will  not  chaise  the 
debt,  except  under  particular 
Stances 

Where  ic  muft  be  laid  in  debt  for 


Where  in  debt  for  an  amercemeot 
Whore  in  an  *&ioa  ngaiaft  aa 

or  administrator 
Where  to  lay   the  venue  in 


The  venue  in  aclions  aj 
the  peace,  con  (tables, 
in  the  proper  county 


m 

Jit 
rent 
ft 
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in  -what  tafts  the  coutt  until  change  the 
•Venue  in  an  acYion  of  (lander    p.  516 

Ferftf. 

§f  tfw  far  'Ac  verdia  hi  aflumpfit  fhould 
follow  the  hTu*  168 

-Flairfrhf  may  recover  lets  than  be  goes 
for,  bat  cannot  recover  more  169 

"•The  jury  may  find  lefs  in  damages  than 
tire  proved  #• 

•ftie  verdia  in  debt  may  give  damages 
beyond  the  penalty  of  the  bond     26a 
tf  e>w  the  verdicl  mud  be  found  in  debt 
fbr  a  fpecifie  fum  263 

If  the  jury  in  an  action  againft  an  exe- 
cutor find  affets,  they  fhould  iind  the 
Value  '*• 

What  verdia  is  good  in  covenant      310 
VerdteTrn  aiTault  may  find  the  defendant 
guilty  at  a  different  day  and  place  than 
laid  by  the  plaintiff  311 

PImnrift  can  recover  damages  but  once  #. 
If  there  are  many  defendants,  the  jury 
taay  find  forae  guilty,  and  others  not 
guilty  322 

Tlfc  verdia  in  an  *6Hon  of  falfe  impri- 
sonment can  only  give  damages  to  the 
tint  of  the  sftton  brought  340 

V*d.  Damages. 

In  action*  of  trefpafs  the  jury  may  find  a 
verdicl  variant  from  the  declaration 

420 


Verdias,  how  given  In  evident*   f.  750 

reftry, 

Cafe  lies  by  a  parifhioner  for  excluding 
him  from  the  vcftry-room  6$o 


Vid.  Cqfis  and  Damages. 

Verdia  in  ejeatnent  (hall  be  according 
to  the  plaintiff's  title  490 

Tlie  verdia  may  be  good  for  part  of 
wfcax  the  pkmtirT  went  for  tb. 

When  lands  are  recovered  by  verdia  in 
vpotaeffi,  «11  tmildingt,  ftc.  m«ll  be 
recovered  491 

In  «as**seJf  (hmder,  though  all  the 
words  in  one  ooont  are  nrt-a&ittarble, 
yet  if  any  aaionable  are  pioved,  there 
flttdlbeavewHa  acoordiligry  52-3 

Id  what  cafes  of  a  general  verdia,  if  any 
'of  the  booties  are  for  words  riot  aaioh- 
•bks  ftwH  there  4*  a  Vtntrtjacku  de 
<no*oo  granted  ib. 

&£t*tfar  verdiftt  m  evMwife  735 

Wfeoce  feMrfeen  4*htr  parties  ib. 

Cxceptioo  in  cafe  of  tolls,  coffifaon,  &c. 

737 


Feftura  Terra. 

He  who  has  weftura  terra  may  maintain 
an  aaion  of  trefpak  402 

ViaualUr. 

Under  what  circumftances  of  felling  he 
may  be  a  bankrupt  54* 

W. 
WAGER- 

Wagers  fairly  won  are  recoverable  in  a£» 

funipfit  16 

The  event  toaft  be  contingent  ib. 

Muft  not  be  founded  on  an  immoral  or 

indecent  tranfaaion  17 

N*r  a  cover  to  an  illegal  one  1 8 

What  wagers  are  illegal  ib. 

Wagers  on  gaming  recoverable,  in  what 

cafes  19  , 

Wager  on  the  event  of  a  caufe  does  not 

incapacitate  a  witnefs  704 

Warrant. 

If  an  a/fault  is  juftifkd  under  a  (hcrifPs 
warranty  it  need  .not  be  produced  31 4 

So  defendant  fhoald  (hew  the  court  from 
what  court  the  writ  ifTued  on  which 
the  warrant  Was  founded  3 19 

If  an  arreft  be  juftiited  under  a  magis- 
trate's warrant,  the  warrant  fliouM  be 
fliewn  to  be  legal  334 

The  general  printed  warrant  of  a  tax  col- 
reaor  not  furBcrt  Jt  //. 

Warrant  to  arreft  a  pevfon  for  iron  pay  - 
merit  of  fcrvants  wages  is  illegal     ib. 

General  warrants  are  illegal  335 

How  far  a  con  ft  able  (hall  ja  fifty  under  a. 
ju  ft  ice's  warrant  31% 

A  juflice's  warrant  heed  not  be  under 
leal     •  39+ 

A  general  warrant  "by  a  fecrettfry  of  #ate 
is  void,  and  trefpafs  l.es  for  enterirw 
an  houfe  by  virtue  o  it,  and  fetelrg 
papers.  &V  39g 

Scaiu.i 
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Search  warrant*,  what  muft  be  obferved 
in  fa ing  them  out  page  399 

The  legality  of  them  is  juftified  by  the 
Boding  of  the  ftolen  goods  ib. 

Warranty, 

Warranty  on  a  (ale  or  exchange  is  not 
triable  in  an  action  for  money  had 
and  received  99 

Fid.  Saks. 

Wafie. 
Cafe  lies  again  ft  leflee  from  preventing 
him   in  reverfion  from  coming  on  the 
lands  to  fee  if  wafte  has  been  done  650 
Watercourfe. 
How  an   ejectment  may  be  maintained 
for  a  watercourfe  428 

If  a   perfon  has  a  watercourfe  by  pre- 
scription, he  canoot  tncreafe  the  quan- 
tity 638 
But  he  may  vary  toe  ufes  of  it,  as  change 
the  nature  of  the  mill  ib. 
In  declaring  for  difturbance  of  a  water- 
courfe, it  ihould  (late  it  as  an  ancient 
one                                                  653 
Way. 
Cafe  lies  for  obftrucling  a  private  way 

"    639 
How  far  ufage  (hall  give  a  right  of  way 

640 

Where  a  way  is  claimed  by  prefcription, 

how  it  may  be  deftroyed  ib. 

Will. 

How  a  will  is  to  be  executed  under  the 

ftatute  of  frauds  467 

Statute  only  extends  to  cafes  of  eftates 

of  inheritance  ib. 

Not  to  copyhold  e dates  ib. 

Extends  to  powers    of  appointing  ufes 

and  trufts  4<?8 

Will  executed  in  a  foreign  country  mufl 

be  legally  executed  ib. 

The  witneffes,  how  they  mull   fee  the 

teftator  ©r  each  other  fign  the  will    ib. 

Need  not   all   be  prefent  together  when 

the  will  is  executed  469 

Where  the  attentions  arc  at  different 

1  times,  what  the  teftator  muft  do       ib. 

[        The    intlrumcms    atteftcd   at   different 

t  times  muft  appear  to  be  the  fame       ib. 

[      *  Scaling  a  will  wuhout  f»gning>  is  not  fuf- 

^  ikieut  470 


Tlftator    muft    fee     the   witneffes  % 

Subfcribing  the  will  in  the  lame  room  b 

not  fufficient  47' 

A  perfon  who  derives   a  benefit  under 

the  will  is  not  a  good  witnefs  471 
Devifes  to  fuch  perfons  are  void,  sad 

they  are  made  good  witne&s  by  (bt. 

25  Geo.  %  ib. 

If  a  will  devifes  lands  for  payment  of 

debts,  creditors  may  be  witne£es  to  it 

ib. 
A   perfon  convicted   of  larceny  is  not  1 

good  witnefs  within  the  (Unite  473 
The  execution  of  the  will  may  be  pnw- 

ed  by  one  witnefs  iL 

If  the  witneffes  deny    the  execuk*  of 

the  will,  contrary  teftimor.y  is  adni£ 

fible  ib. 

The   teftimony  of  a   witnefs  fhonldcot 

be  admitted  agiinfi  his    own  figoicg 

474 

The  will  of  an  infant  is  void,  but  say 
be  good  if  publiihed  afrer  his  full  age 

475 

The  day  of  the  birth  is  exclufive       & 

By  cuftom  an  infant  may  have  a  power 
of  devifing  3. 

Idiots  and  lunatics  cannot  make  a  wifl 

476 

How  feme  coverts  may  devife  & 

Wills  obtained  by  fraud  or  carcomre*- 

tion  are  void  ib. 

Jointenants  cannot  make  a  will  477 

Devifes  in  mortmain  are  void  & 

Devifes   to  charitable   ufes*  how  to  be 

made  under  ftatute  9  Geo.  2.*  c  36  Sb. 
How  wills  can  only  be  cancelled  or  re- 

voked    under  the  .  ftatutc    of  frands 

The  cancelling  muft  be  done  ammn- 
<vocandi  iL 

A  fubfequent  will  not  duly  executed, 
cannot  cancel  a  former  valid  one      il. 

If  the  revoking  will  is  itfelf  afterwaitb 
cancelled,   the  .  fiift  (hall  be  revived 

479 
AUter  if  the  firft  will  has  been  caoceUcd 

* 

In  what  cafes  marriage  and  the  birth  of 

a  child  (hall  amount  to  a  revocarioo 

480 

Levying  a  fine  or  conveyance  by  deed  of 

an  ettate,  fhall  be  deemed  a  refocstiot 

of  a  will  & 
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sf liter  if  only  leafed  of  mortgaged/.  480 

Mow  far  the  taking  of  a  different  eftate 

is  a  revocation  of  a  will  ib. 

Withernam. 
la  what  cafes  it.fhall%Tue,  and  how  be 
proceeded  on  379 

Witnefs. 

A  factor  may  be  a  witnefs  both  for  the 

buyer  and  feller  142 

The  fubferibing  witnefs  to  a  bond  mult 

al  ways  be  produced  257 

The  obligor's  confeflion  not  fufficient  258 
Where  the  fubferibing  witnefs  to  a  bond 

cannot  be   had,  collateral  evidence  is 

admiflible  ib. 

"Where  the  witnefs  is  infamous  or  dead, 

how  the  bond  is  to  be  proved  259 
"What  the  witnefs  muft  prove  ib. 

If  a  witnefs  denies  the  execution  of  a 

deed,  how  it  may  be  proved  258 

Falfe  imprifonment  will  not  lie  for  arreft- 

ing  a  witnefs   returning  from  a  trial 

3*7 

In  trefpafs  again  ft  many,  if  one  has  no- 
thing proved  again  ft  him,  he  may  be 
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